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TO;rxl The Secretary

U.S. DEPARTMENT OF COMMERCE

ABSTRACT OF SECRETARIAL CORRESPONDENCE

n The Deputy Secretary

Date:

aRI~[IMG M~MQ~MQQM

FEB 20 1987

From:

Prepared by:

SUBJECT:

Under Secretary for Economic Affairs Ra--Norman J. Latker/EA/OPTI/371-0659

Federal Acquisition Regulation on Technical
Data and Copyrights

GSA has proposed a regulation defining Government and contracto
rights to technical data used or produced in procurement
contracts. In its current form, the regulation (appended) is
inconsistent with Administration policy and should not be
approved.
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MAR 041987
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The Presideht's Competitiveness Initiative commits the Adminis­
tration to helping commercialize nonpatentable results of
FederallY-f

k6nded
research. The initiative 'would permit Federal

contractors to own software, engineering drawings and other
technical d ta generated by Federal contracts in exchange for
royalty-freF use by the Government. This provision on technica
data followp logically from the President's m~morandum of ,
February 18

t

l. 1983, leaving the title to inventions resulting fr0.m
Federally-f nded research with the contractor.

GSA's propo ed rule would provide unlimited discretion to .

'
agenc i es tol retain ownership of technical data rather than givi~g
~he data to the contractor.

The appendef draft letter to Jim Miller recommends that OMB uQt
approve the GSA regulation. You urge OMB to return the regula­
tion to GSA for revision to conform with the President's
Initiative.
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HonorableJ~meS C. Miller, III
Director, O~fice of Management

and Budget
Washington, I D. C. 20503

Dear Jim,

.'" OF~l '!t ..~
\~)

-'1:tTEsd

THE SECRETARY OF COMMERCE
Washington, D.C. 20230 .

MAR 041981

OMB's Office of Information and Regulatory Affairs is reviewing
a set of GS~ regulations involving civilian-agency ownership of
technical data. In their current form, these regulations are
inconsistent with .Administration policy.

Item 21 of I'The President's Competitiveness Initiative" commits
the Administration to helping commercialize nonpatentable results
of Federallt-funded research. Specifically, the item would
permit Fede al contractors to own software and other technical
data in excange for royalty-free use by the Government.

Item 21 is ~ logical outgrowth of the policy established for
Government Iatents by the .president's memorandum of February 18
1983. This memorandum leaves title to inventions resulting f
Federally-f nded research with the contractor. .

The propose, GSA regulations move in the opposite direction,
providing u~limited discretion to agencies to retain ownership
technical dita rather than.giving it to the contractor.

The regulations also ignore the recommendation on contractor,

ownership 0t technical data by the White House Conference on
Small BUSinjSS and Section 21(b) (2) of the Federal Procurement
Policy Act.

I urge that you return the regulations to GSA and request that
they be rev~sed to give contractors the first option to ownersh
of Federallv-funded technical data as intended by Item 21.

Sincerely,

.illGtlEIl13

Secretary of Commerce

;~(l./1;1?, I

EA/OPTI/FTMP/Norm~WLatker/rh 2/17/87
be: Dr. Ortner (~)

Dr. Merrifie1\d
Dr. VI ill iarns
Norm Latker
ES (4)
Chron
Read





\~...:'

\
0.-

Honorable James C. Miller, III
Director, Of~ice of Management

and Budget
Washington, b. C. 20503

Dear Jim,

I+""~'\

\~)
THE SECRETARY OF COMMERCE
Washington, D.C. 20230 .

MAR 0 41981

OMB's Officelof Information and Regulatory Affairs is reviewing
a set of GSA regulations involving civilian-agency ownership of
technical da

l

a. In their current form, these regulations are
inconsistent with Administration policy.

Item 21 of "The President's Competitiveness Initiative" commits
the Administration to helping commercialize nonpatentable result
of Federally funded research. Specifically, the item would
permit Feder~l contractors to own software and other technical
data in eXChrnge for royalty-free use by the Government.

Item 21 is a logical outgrowth of the policy established for
Government Pftents by the President's memorandum of February 18,
1983. This ~emorandum leaves title to inventions resulting from
Federally-fumded research with the contractor.

The proposedlGSA regulations move in the opposite direction,
providing unlimited discretion to agencies to retain ownership 0
technical data rather than giving it to the contractor.

The regulations also ignore the recommendation on contractor
ownership ofltechnical data by the White House Conference on
Small Busine1s and Section 2l(b) (2) of the Federal Procurement
policy Act. .

I urge that ~ou return the regulations to GSA and request that
they be revi~ed to give contractors the first option to ownersh
of FederallYifunded technical data as intended by Item2l.

Sincerely,

JE1Gl'IED]

Secretary of Commerce
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PART

2.

2i;);-PATENTS, DATA, AND COPYRIGHTS

27.4 is revised to read as follows:

SUBPART!27.4--RIGHTS HI DATA AND COPYRIGHTS

in this subpart). Due to the special mission needs of the

27.400 ~&cope of subpart.
27.401 cOefinitions.
27 .402:~olicy.
27.4030ata Rights--General.
27.404- asic Rights in Data.
27 .40S."Other data rights provisions
27 .406i.iCqUisition of data.
27.407 ..·....,i.qhts to technical da ta. in. successful proposals.
27.40e ...• ,. osponsored research and development acti vi ties.
27.409 c olicitation provisions and contract clauses.

'~
27 .4001fcope of subpart.

The pJ,liCY .statement in 27.402 applies to all executive

agencies'j:i The remainder of the subpart sets forth civil ian

agency al~ National Aeronautics and space Administration

p01icies, procedures, and instructions withrespect to (a) r

in data j'ttd copyrights and (b) acquisition of data. Howeve.\,

these POjiCieS, procedures, and instructions are not required to

be appliqable to NASA solicitations until July 1, 1986 (or

accollUTlodaite the l;l01icies, procedures, and instructions con

such other dateas the NASA ~AR Supplement is revised to

Departmen[ of Defense (DOD) and as required by 10 a.s.c. 23

the remairder of the DOD policies, procedures, and instruct

with resprct to rights in data and copyrights and acquisition of

data arerontainedin the DOD ~AR Suppl'ement.

27.401 Definitions. .

. "computlr software," as used in this subpart, means computer

~. programs, :]computer data bases, and documentation the reo f.
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"Data," as used in this subpart, means recorded informat~on,

..J

regardless of ttlrm or the media on which it may be recordedl The

term includes technical data and computer software.

does not include information incidental to con.tract

The tetm

administration, such as financial, administrative, cost or

pricing or management information.

"Form, fit, and function data," asuse9 in this SUbpart, means

data relating to items, components, processes that are sufficient

to enable physical and functional interehangeability~ as welil as

data identifying source, size, configutation, matinqand

attachment characteristics, functional characteristics, and

performance requirements~ except that for computer software iit

means'dat·a identifying source, functi~.nal characteristics,· a'nd

performance requirements, but specifically excludes the source

code, algor i thm, process, formulae, and flow cha z t s of the

software.

"Limited rights," as used in thi,s subpart, means the rights of.

the Government in limited rights data, asset forth in a Limited

Rights Notice if included ina data rights clause of the

contract.

"Limited rights data," as used in th.is subpart, means data,

other than computer software, that embody trade secrets or are

commercial orfinanc.ial and. confidential or privileged, to the

extent that such data pertain to items, components, 0:: processes

developed at private expense, including minor modifications!

thereof. (Agencies may, however, adopt the following altern~te

definition:
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"L.itited rights- data," as used lQ eh i s subpart, means d~ta

developed at ;rivateexpense that embody trade secrets orlare
\1

commercial or financial and confidential or privileged (sek
~e

nature.

27.4041Ic) .) l,
r

nResltricted computer software, n as used in this sUbpart~ means
... (

1

computlr..•.. so. ftware de.. velo.ped at private expense an.d that. iSI..a
trade ecret; is commercial or financial and confidential pr

I
P'iVil,.... ' 0' i. po"i.h.. eopy,i9"" eompo'.' ""W".'.\...
inCIUdjng minor modifications of such computer softwa;e. 1

nReslricted righ.ts,n as .used in this subpart, means the\right.s

of the lovernment rn restrlcted computer software as set ~l... rth i n

a Restr'ct~d Rights Notice, if included in a data rights ctause
I

of the ontract, or as otherwtse may be included'or incorp~rated

in the ~ontract. ·1
~

"Tech/lical data, n as used in this subpart, means data otrer

than computer software, which are of a scientific or techniical
. . ~

~

I
t

nUnlifited rights," as used in this subpart, means the r~ghts

of the Gb

f

.ver~ment to ~se, disc lose, ~eproduce, p r e pa red~r il"...a t i 'Ie

works, d strlbute caples to the publlC, and perform publlcl~ and
t

display fUbliC1Y, in any manner and for any purpose, and t 9j h a ve

or permif o~hers to do so. I
27.402E'ollcy. J

ttl

to:

f
ord~r to

1
l'

ecessary for the departments and agencies, inrt is

perfbrma~ce of their cont~acts. Such data are required

carry ou~ their missions and programs, to acquire or obtainl

access to many kinds of data produced during or used in
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obtain¢pmpetition among suppliers;. fulfill certain

respon~ibilities for disseminating and publishing the resul~s of,

their aptivities; ensure appropriate .utilization of the res\1lts

of rese~rch, development, and demonstration activitie$ incl*ding

the dis~emination of technical information to foster subseq?ent

technblggical developments; and meet other programmatic and!
..

statutoi~ requirements. Further, for: defense purppses, suc~ data

are alSo'requir:ed to meet specialized acquisition needs and I

ensurefoC;istics support.

At tli~same time, the Government re,cogni.zes that i.ts

contrac£9r:s may have a legitimate pr:opr:ietar:y inter:est (e.g , a

pr:oper:tyr:ight or: other: valid economic inter:est) in data

r'e·sultin~}fr·om pr:ivate investment. E'rotection of such data from

unauthor:ized use and disclosur:e is necessar:y in or:der: to pr:event

the compromise of such pr:oper:ty r:ight or economic inter:es.t, [a vo i d

jeopar:dbdng the contr:actor:'s commerc al position,andpr:ecljUde

impair:m~nk of the Gover:nment's ability to obtain access to ~r: use

of such:~ata. The pr:otection of such data by the Gover:nmentl is

also nep~ssary to encour:age qualified c c n t r ac t o r s to pa r t Lc Ijpa t e

in Govefn~ent pr:ogr:ams and apply innovative cOncepts to such:

pr:ogr:ams~ In light of the above considerations, in applyingl

these poli.cies, agencies shall strike a balance bet'deen the

Gover:nmeht's need and the contractor's legitimate proprietarly

inter:est:i

27.403 Data Rights--General.

All contr:actsthat require data toqe produced, furnished

acquired- or: specifically used in meeting contract performan~e

.,



c.
require~ents, must contain terms that delineate the respective

~ . 1,
~ t

rights j'nd obliLgations of the Government and the contractor:
t

regardi 9 the use, duplication, and disclosure of such data}

except ~rtain contracts resulting from sealed bidding or sJmilar

used fori that purpose. However, in certain types of contradts
f

either t~e particular subject matter of the contract or thet
i

iritendedluse of the data may require the use of other

clauses, lor may not require the use of any prescribed

discussed in 27.405 and 27.408. Also, in selecting a data riights
r

clause, ilt is important to note that any such cla.use does nolt
~

specify ~he data (in terms of type, quantity or quality) th~t is
I

to be del!ivered, but only the respective rights of the Gover\nment
~

and the cbntractor to use, disclose, or reproduce such data.1

Accordinglly, the contract should also include appropriate telrms

to specif~ the data to be delivered.

27.404

(a)

Basic Rights in Data Clause.

oJlimited Rights Data. Onder the clause at 52.227-11,
i

Rights inrData--General, the Government acquires unlimited

in the following data (except as provided in 27.404 (f) for
f

COpyright!d data): (1), data first produced in th~ perfo~manc!e of

a c on t r ac s (except to the extent such data constltute mi no r i
r
1
.\
t
fr
!

t



modifications to data that are limited rights data or restr~cted

computer software); (2) form, fit, and funct ion da ta deli vered

under contract; (3) data (except as may be included with

restricted computer software) that consti.tute manuals or

instructional and training material for installation, opera~ion,

or routi.ne maintenance and repair of items, components, or '

processes delivered or furnished for ~se under a contract; and

(4) all other data delivered under the contract other than

I imi ted rights data or res.tricted cpmputer software (see

paragraph (b) below). If any of the foregoing data are published

copyrighted~ata with the notice of 17 O.S.C 401 or 402, th.

Govern.ment. acquires them ·under a cOPy!:,ight license, as set forth

in ·27.404(f) below, rather tharr with unli\llitedrights.

(b) t.imited Rights Data and Restri~ted Computer soft·",are!.

The clause at 52.227-14, Rights in Da~a--General, enables the

contractor. to protect qualifying limited rights data and

restricted computer software by withholding such data from

delivery to the Government and delivering form, fit, and function

da ta in lieu thereof. However, when an agency has a need td

obtain delivery of limited rights data or restricted ccmpu t e r

software, the clause may be used with .i~s Alternates II or nIr,

as set forth in 27.404(d) and (e) bel.ow. These alternative!.s

enable a contracting officer to selectively request the deUiyery

of such data with limited rights or restri.cted rights, eithe\r by

s p e c i f y i nq such delivery in thecontra~t or by specific request.

(e) Alternate Definition of Limited Right~ Data. In the'

clause at 52.227-14, Rights in Data--G~neral, in order for data

" .l>

r ,

.':.
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to quali]fy as limited-rights data, in addition to being dat~ that
1:

either e

t
,body a trade secret or are data that are c ommer c i a I] or

f
financia and confidential or privile~ed, such data mustalsb

pertain 0 items, components, or processes developed' at priv~te
(

expense, I including minor modifications thereof. However,foF

contracts that do not require the development, use or deliveky of,
i

items, cqmponents or processes that are intended to be acqui~ed
. f

by or fo~ the Government an agency may adopt for general yusel or

for use iln specific circumstances the alternate definition o!
a

limi tedrlights data set forth in Alternate I.
~

The alternate I

definition does not require that such data pertain to itemsd.

componentlr' or processes developed ~tPrivate e'xpense; but .r~.... the·r

tha t such data were deve loped at pr i va te expense and embody .~

r,
trade secret or are commercial or financial and confidential ,or

privileget

(d) prptection of r.imited Rights Data Specified for Delivbry.
i ,

Contracting officers are authorized to modify the( 1)

clause at 152.227-14, Rights in Data--Genera.l, by use of
1

Utednate

II, :Jhich IAlternate adds subparagraph (g) (2) to the dause td

enable thel Government to require d e Li ve zy of limited rights dlata

rather than allowing the contractor to withhold such data.

obtain sucr delivery, the contract may identify and specify

to be delivered, or the contracting officer may require, by

f:

!lo
a

+ta

written rebuest during contract performance, the delivery of ~ata
[,

that has been withheld or identified as withholdable under
r

s u bp a r aq r a ph (g) (1) of the clause at 52.227-14 Rights in Datal-­
t

General or [d a t a , In addition, if ag:eed to du:ing negotiatio~s,,
1
!'
j
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,

the contract rnA-Y specifically identify data that are not to: be

delivered under Alternate II or which, if delivered, will be

delivered with limited rights. The limited rights obtained by

the Government are set forth in the Limi ted Ri gh.ts Not ice

contained in subparagraph (g) (2) (Alternate II). Such limited

rights d~ta will not, without permission of the contractor,tbe

used by the Government for purposes of manufacture, andwiq not:

be disclosed outside the Government except for certain specific

purposes as may be set forth in the ~otice, and then onlyi~ the

Government makes the disclosure subject to prohibition again)st

further use and disclosure by the recipient. The followingiare

examples'of 'specific purposes which may be adopted. by an agepcy

in its supplement and added to the Limited Rights Notice of

subparagraph (g) (2) of the clause (AI ternate !X):

(i) Use (except for manufacture) by support service

contractors

(li) Evaluation by nongovernment evaluators.

(iii) Use (except for manufacture) by other contractprs

participating in the Government's program of which the specific

contract is a part, fOr information and use in connection with

the work performed under each contract.

(iv) Emergency repair or overhaul work.

(v) Release to a foreign government, or instrumentali ty

thereof, as the interests of the united States Government ma~

require, for Ini6rmation or evaluation, or for emergency repa~r

or overhaul work by such Government.

2~
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rotection of Restricted Computer Software Soecifi~d for(e)

paragraPh! (g) of that clause.

(~) As an' a i d in determining whether the clause at 51,2.227-
t _ - _ _ t

14 shoufd be used with its Alternate I, the provision at 521.227-

IS, RePlesentatio~ of t:.imi~ed Ri9hts.o~ta ~nd Restr~c~ed corputer

SOftwarr' may be lncludedlnany SollCltatlon contalnlng thf

clause t 52.227-14, Rights inOata--General. This

represe tat ion requests that an offeror state in ~esponse tL a

are lik ly to be used in meeting the data delivery requirem~nts

set for h in the solicitation. In addition, the need for

Alternatle II should be consider~ during the negotiation ofl a

I

i
contract, particularly if the negotiation is based on an .1

\
unsolicired proposal. However, use of the clause ,at 52.227,14,

Rightsir oata--General, without Alternate II does not prectude

this Alt~rnate from being used subsequently bymodificationj
I, :: !

during c~ntractPerformance, should the need arise for deliY,:ery
I _ t

of limitr,d rights data that have been withheld or identified" as
_ t

i
withholdable. !

~y

(3j Whenever data that would qualify as limited rig~ls
\

data, iflit were to be delivered in human readable form, isl

formatted as a computer data base for the purpose of delive!y
~' .

under a dontract containing the clause at 52.227-14, Rightslin
~

oata--Gerieral, such data is to be treated as limited rightsjdata,
~

rathe;: thlan restricted computer software, for the purposes<£Jf

c:

De 1 i ve r y],
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(1) CQntracting of:lcers are authorized to modify ~he

clause at 52.227-14, Rights in oata--General, by use of Al~ernate

I II , which Alternate adds subparagraph (g) (3) to the clause to

enable the Government to require delivery of restricted co~puter

software rather than allowing the contractor to withhold such

,:l

restrictiedcomputer software. TO obtain such delivery, the
I

contract may identify and specify the computer software to be

delivered, or the contracting officer may require by written

request. during contract performance, the delivery of compu~er

software that has been withheld or identified as withholdaqle

under subparagraph (g) (1) of the clause. In addition, if agreed

to du"rirtgnegotiations; the"cont"ract inay specifically iden~ify

computer software that are no~ to be delivered under Alternate

III or which, if delivered, will be with restricted rights; In- :;

considering whether to use the clause at 52.227-14 with its
·1

Alternate III, it should be particularly noted that unlike other

data, computer software is also an end item in itself, suc~ that

if withheld and form, fit and function data provided in lieu

thereof, an operational program will not be acquired. Thus, if

delivery'of restricted computer software is anticipated to Ibe

needed to meet contract performance requirements, the cont~acting

officer should assure that the clause is used with its Alternate

III. Unless otherwise agreed to (see (2) below) the restr~cted

rights obtained by the Government are set forth in the Restricted

Rights Notice contained in subparagraph (g) (3) (Alternate UI).

Such restricted computer software will not be used or reprgduced

by the Government, or disclosed outside the Government, exqept

th~t the computer software may be--
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(i) ased or copied tor use in or with th~ compute~ or

be tran

compute1s for tntichitwas acquired, including use at any I

Government installation to which such computer or computers\may
f,

(ii)· ased or copied for use in or with a backup

computerl if any computer for which it was acquired becomes

i nopera tl,ive;

iii)

purposesl;

(iv)

Reproduced for safekeeping (archives) or

Modified, adapted, or combined with other

~
{

backup
f
I

t
i,

c011/puter,

software~ provided that the modified, combined, or adapted

portionsl·of any derivative software incorporating restricted,

t,
t
t

(v )]
\
t

sofd.....are
(

ased in accordance with (e) (1) (i) through(vi)

the Govetnment acquired the software; and

computerls6ftware are made subject to the same restricted r~ghts;
. .1

(V) Disclosed to and reproduced for use by support
f
f

service contractors, subject to the same restriction under ~hich

I

above,w4thout disclosure prohibitions, if the computer

is pUblisliled copyrighted computer software. I
,t

(2)\ The restricted rights set forth in paragraph (e) (Ill
f

above are! the minimum rights the Government normally obtain~1 \oIit:,,
restricte~ computer software and will automatically apply w~en

such SOftfle'. i. ecq.i,.d ,od" 'h. e.",ic,.d ei,h', N"ic'.I... of

subparagr ph (g) (3) (Alternate III) of the clause. However,1

either g... rj....a t e r OC 1...e r ,i,hce_ ccns i s een e w"" <h. P"'P"".S. and

needs for which the software is to be acquired, may be specified
t

by the cOr'/tracting officer in a particular contract or prescl:: ;!:led

1
~

L
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in agency regulations. For example, consideration should b~

given to any n~working needs or any requirements for use o~ the

. computer software from remote terminals. Also, in addressing

such needs, the scope of the restricted rights may be differcent

for the documentation accompanying the computer software than for

the programs and data bases. Any additions to, or limitatiohs

on, the restricted rights set forth in the Restricted Rights

Notice of subparagraph (g) (3)of the clause are to be- expressly
. ,

stated in the contract or in a collateral agreement incorpor~ted

in and made part of the contract, and the notice modified

accordingly.

(3) As an aid in determining whether the clause should be

·used w'ith·its A·lternate III, the provision at 52.227'-15,

Representation of Limited Rights Data and Restricted Computer

Software, may be included in any solicitation containing the

clause at 52.227-14, Rights in Data--General. This

represent"tion requests that an offeror st:ate, in response to a

solicitation, to the extent feasible, whether restricted computer

soft·"jare is likely to be used in meeting the data delivery

requirements set forth in the solicitation. In addition, the

need for Alternate III should be considered during negotiation of

a contract, particularly if negotiation is based on an

unsolicited proposal. However, use of the clause at 52.227- 4,

Rights in Data--General, without Alternate III does not prec ude

this Alternate from being used subsequently by modification

during contract performance, should the need arise for the

delivery of restricted computer software that has been withheld

or identified as withholdable.

.,",
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(f) I copyrighted Data.

-Data Fil:st pl:oduced in the Pel:formance of a con~ract.'

In order to enhance the transfer or dissemin~tion
I

produced at Government expense, contractors rre

authorized, without prior apPl:oval of the contract~ng
~

"'. (i )

infol:mationof

normall

officerJ to establish claim to copyright subsisting in techhical
i

or scierltific articles based on or containing data fil:st pr~duced
!

in the aerformance of work under a contract containing the ~lause

l
at 52.2~7-14, Rights in Data--General and published in acad,mic,

. ~
technicall or professional journals, symposia proceedings and

t
similar wOl:ks. Otherwise, the permission of the contractin~

officet [s tequir.ed in accordance .with subparagraph (ii). be~ow or
. ~. I

any apPlfcable agency I:egulatio,ns,to establish ciaim to coty-

right su~sisting in data' first produced in the performance¢f a

contractlunless the clause is used with its Altel:nate IV inl

J-
l

during

~,

accc rde nce with paragraph (iii) below. Agencies may, howev~r,
\,

restrict Icopyright under certain circumstances in accordance with
i

27.404(g)l(2).1
tr

(ii) Usually, permission for a contractor to est~blish

~
claim to Icopyright sub s Lse Lnq in data first produced under 'dhe

.~
contract ~ill be granted when copyright protection will enh~nce

,j

the appropriate transfer or dissemination of such data and ~he
I

commerciaUzationof products or processes to which it pert<\ins.
~

and may lbeThe request for permission must be made in writing,

made eithtr prior to contract award or,sUbsequentl Y, .

contract ~erformance. rt should ldentlfy the data lnvolved ~r
f
\

furnish c6pies of the dat3 for which permission is requestedi, as
\:
t



"
well asa statement as to the intended publication or

dissemination media or other purpose for which copyright is

desired; The request normally will be granted unless-- (A) i the

data consist of a report that represents the official viewsiof

the agency or that the agency is required by statute to prepare,

(8) the data are intended primarily for internal use by the t

Government; (C) the data are of the type .that the agency it~elf

distributes to the public under an agency program; (D) the

Government determines that limitation on distribution of the data

is in the national interest; (E) the Government determines that
\

the data should be disseminated without restriction.

(iii) An Alternate IV is provided for use with the

cl'ause atSZ.227;;.14, Rights in Oata-'-General,· which Alternate

provides a 'substitute paragraph (c) (1) in the clause granting,

blanket permission for contractors to establish claim to

copyright subsisting in all data first produced in the

performance of the contract without further request being made by
T

the contractor. Alternate IV shall be used in all contracts for

basic or applied research (other than tholie for management or

operation of Government facilities and in contractli and

subcontracts in support of programs being conducted at such

facilities or where international agreements require otherwise)

to be performed solely by colleges and universities. Alternate

IV will not be used in contracts with colleges and universities

if a purpose of the contract is for development of computer

software for distribution to the publ ic (including use in

"

solicitations) by or on behalf of the Government, In addi tion,
i



. t
j

"

Alternat~ IV may be used in

determinbs to grant 'blanket

other contracts if an agency

permission for contractors to

being ma~e by the contractor.

claim to copyright subsisting in all data first
I

produced \ in the performance of contract without further requFst
I'

In any contract where Alterna~e IV

establis

.is used,lthe contract may exclude any aata, items or

of data from the blanket permission granted, either by expre~s

provisi01s in the contract or by the addition of a sUbParagr~Ph
fa

(d) (3).tq the clause, consistent with 27.404(g) (2).

Whenever a contractor establishes claim to(i V)
j

subsisting in data (other than computer software.) first
!

in the performance of a contract, the Government isiproduced

copyrigh

reproducel, prepare derivative works, distribute to the

granted, al paid-up nonex~lusive, irrevocable, worldwide lice~be
\

- I
publiF,

f

to

r
perform Piblicty and display publicly by or on behalf of thel

Government, for all such data, as set forth in subparagraph!,
f

(c) (1) ofl the clause at 52.227-14, Rights in Data--General. I E'or
.~
f

computer $oftware the scope gf the Government's license doeslnot
.~

includet~e right to distribute to the public. Agencies mayl
. t
•

I
(c) (1) of thel

~.

also, eitrer on a ease-by-case basis, or on a class basis if!

p r ov Ld ed Ln implementing regulations, obtain a l.ieense of

differentlscope than set forth in subparagraph

clause iflthe agency determines that such different license ~ill
r

substanti111Y enhance the transfer or dissemination of any dita

firstprOjueed u.nder the contract, and will not interfere Wif.. h

the Gover ment's use of the data as contemplated by the eonttact
t

or if req~ired for international agreements. If an agency I
~



obtains such a di fferent license, the scope of that: license. shall

be clearly statAd in a conspicuous place on medium on whichi the

data is recorded. That is, if a r e por t , the scope of the

different license shall be put on the C9ver, or first page1. of

the report. If computer software, the scope of the different

license shall be placed on the most conspicious place ava Ll.ab Le ,

Whenever a contractor establishes cl",im t.o copyright in data

first produced in the performance of a contract, irrespecti'fe of

which alternate is used with the clause or the scope of the!

Government's. license, the contractor ia required to affix the

applicable copyright notices of 17 U.S.C. 401 or 402, and

acknowledgement of Government sponsorship, (including the

contract -number) to - the dae a whenever such data are deli vered to

the Government, published, or deposited for registration as a

published work in theD.S. Copyright Office. Failure to doiso

could result in such data being treated as unlimited rights idata

(see 27.404 ( i ) ) •

(2) Data not first produced in the. performance of a contract.

(i) Contractors are not to incorporate in data

delivered under a contract any data that .isnot first produded

under the contract and that is marked with the copyright notice

of 17 D.S.C 401 or 402, without either. (Al acquiring for or

granting to the Government certain copyright license rights Ifor

the data, or (b) obtaining permission from the contracting

officer to do otherwise. The copyright license the Governmeht

acquires for such data willnor:nallybe of the same scope aSI

discussed in aubd i v i s i on (1) r tv i., above, and is set forth in

-------- ,-,-._-----------

"
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General.

class ba

obtain a

(c) (2) of the clause at 52.227-14, Rights in Data

However, agencies may, on acase-by-case basis, or on a

"is if provided in implementing agency regulations,

license of different scope if the agency determines that
t

such different license will not be inconsistent with.thepur~ose
~

of acqui~inq the data. If a license of a different scope it

acquired it must be so statedin the contract and clearly se~

,
I
f
r
1

p~rt
r
f

the
I
1
!
~
I;

state1ent:

(Alternate III) if included in the claus,~atsUbparagr~ph (g) (3)

copyright Inotice of 17 U.S.C. 401 or 402 should modify the

copyright Inotice to include the following (or similar)

forth in la conspicious place on the data when delivered to t~e
!i

Government. In addition, if computer software not first pro~uced
Ii
t

under a don tract is delivered with the copyright notice of 17
~

U.S.C. 4011, the Government's license will be as set forth Ln ],

'52.'227'-14t Rights in Data--General, or as otherwise may be

provided fn a collateral agreement incorporated in or made

of the COltract.

(ii) Contractors delivering data with both an

authorize ,. limited-rights or restricted-rights notice .e nd

"Unpubli Sj..ed_-a 11 rights reserved unde.r the COpy. right laws 0'.1
united St tes." If this statement is omitted, the con t r ac t od. ~ , ." ,I

H

be afforded an opportunity to correct it in accordance with 1
a

the

may

27.404(h) • otherwise, data delivered wi th a copyright noticJ of
f
Ii

data sUbjeit to the applicable license rights set forth in

SUbdi~iSiOr (i) above, without disclosure limitations or

restrlctlonS.

17 U.S.C. ~Ol or 402 may be pres6med to be published copyrig~ted
t

l
f
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,- ~.,,',

(ii i ) If contractor action causes limited-rigH:~s or

restr~,f-t:ed-rrghts data to be published with the copyright! notice
.,~_. , J

of li'~;s.c. 401 or 402 after its delivery to the Governmbnt, the

Goveinrlfent is relieved of disclosur.e and use limitations bnd
. - ~,;',

restri#tions regarding such data, and the contractor shoU~d

~~0 '. ~ .
advise<i'the Government, request that, a copyright notice bel placed

on th~R'copies of the da ta deli verecl.to the Government andl

acknow~edge that the applicable copyright license set

subdiv'ision (i) above appli es.

for~h in
·1

I

(g)'i?i Release, publication, and use of Data. (1) In pa;agraph

(d) Of"'!he clause at 52.227-14, Rights in oata--General,

. subpa.r.tqraph (d) (1) recognizes the fact that normally the
.' . :;;-; , '. , ' . . . . ,

.~:,'-

contraet~r has the right to use, release to others, reproquce,
~"

distribute, or publish data first produced in the performance of
. J

i
a cont~~ct, except to the extent such data may be subject Ito

Federa":I;.'·export control or to national security laws or
p'"

regulat'lions. In add i t ion, to the extent the con tractor recei ves
,.;'- . .

or is9'.~\Jen access to data that is necessary for the. perfd,rmance- .
-,eo t

of the~ontract f~om or by the Government or others actin~on

!
behalf&f the Government, and the data contains restrictivje

,'t··· 1
markiri~~, subparagraph (d) (2) provides an agreement with tihe

1

contract'or to treat the data in accordance wi th the markin[gs,
1

unless'otherwise specifically authorized by the contractinig

officer;

(2f

unive

condu

In contracts Eor basic or applied research with

or colleges, no restrictions may be placed upbn the,
j

or reporting on the results of unclassified baslic or
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=l't'lied [r es ..e r ch , e xc sp t as pr ov i ded in applicable U.s. Sta¢utes.
, . . I

f
For the Ipurposes of this subparagraph, agency restr ict ions1,n t~e

release lor disclosure of computer software that has been, r~adily
I. [

can be, lor is intended to be, developed to the point of pra¢tical
~

application (including for agency distribution under establ~shed
(

programs) are not considered restrictions on the reporting ~f the
1

results bf basic or applied research. Agencies may also re~trict
$
r­

claim tol copyright in any computer software for purposes of!
1

established agency distribution programs, or where required Ito
t

acCOmPli!'h the p"P.'. fo< whieh the .oftwa,. is peo'ue".

Except fr the results of basic ar applied research under

co.ntractrwithuniver.sitie~orcolleges, ag~ncies may,. ~o t1e

extent PJovided in their FAR sUl'plements, place limitations ~r

restrict 'ons on the contractor's right to use, release to otlhers,

reproducJI, distribute, or pUblish any data first produce~ iJ the
{

performa~ce of the contract, including a requirement to assi~n
.~

copyrightl to the Government or another party, either by addilng a. I

pa r aq r apb] (d) (3) to the Rights in Data--Genera I clause at 521.22 7­
t
t

14, or bYI express limitations or restrictions in the contracit.
t

In the laittercase, the limitations or restrictions should ble

referen~ea in the Rights in Data--General clause. However, bUCh
- i

regulatory restrictions or limitations are not to be imposed!
t

unless th.y are determined by the agency to be necessary in ~he
r

furtheran~e of agency mission objectives, needed to sUl'port

specific agency programs, or necessary to meet statutory

. I . h . h .'... f h irequlremeqts. NOtwlt standlng t e provlslons 0 t 1S

sUbparagr~l'h, agencies may Obtain, if provided in their F~R

~
.~
I
(

I

--- - ---,-----,---- --- ------- .--
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i

supplement, for information purposes only, advance co!?ies o~

articles intern:led for publication in' academic, scientific ~r
i

technical journals or symposia proceedings or similar works.l

(hl unauthorized Marking of Data. Except for validatio~ of

restrictive markings on technical data under con~racts for ~ajor

systems, or for support of major systems, by agencies SUbjec~ to

the provisions of Title III of the Federal property and

Administrative Services Act of 1949, the Government has,in
~

accordance with paragraph Cel of the clause at 52.227-14, RifJhts

in oata--General, the right to either ,return to the contractpr

data containing markings not authorized by that clause, or t~
cancel or ignore such markings. However, markings will not pe

i

canceled or ignored with'ou t malting wr itten inquii:yof the

contractor and affording the contracto~ at least 30 days to i
1

provide a written justification to substantiate thepropriet~ of

the markings. Failure of the contractor to respond, or failure
1
i

to provide a written justification to substantiate the propraety
i

of the markings within the time afforded, may result in the

Government's action to c.ncel Or ignore the markings.
j

If the

contractor provides a written justification to substantiate

!?ropriety of the markings, it will be cons,idered by the

contracting officer and the contractor not~fied of any

he

determination based thereon. If the contr~cting officer

determines that the markings are authorized, the contractor .i11
j

be so notified in writing. Further, if the contracting offi¢er
I .

determines, with concurrence of the head of the contracting I
activity, that the markings are not authorized, the contractir

j



will bel furnished a written determination which shall
~
Ibecome the

final a1ency deeision regarding the appropriateness of. the i

marking] and markings will be cancelled or ignored and the lata

will no longer be made subject to disclosure prohibitions, ~nless
the con,ractor files suit within 90 days in a ceure of comp1tent

. . ~

jUrisdi~tion. In any event, the markings will not be cancelled
t
I

or ignored unless the contractor fails to respond within th~

period Plrovided~ or, if the contractor does respond, until Jinal
I

resolutirn of the matter, either by the contracting officeris

determination becoming the final agency decision or by fina~
;

disposit~on of the matter by court decision if suit is

The fore~oing procedures may be modified 1n accordance

~
filed.

1
with I

f

ju r i sdictlion.

... agency regulations ·implementing the Freedom of Inform~tionAct (5
I '. . .I

a.s.C. 5~2) if necessary to respond to a request thereunderJ In

additionlJ the contractor is not precluded from bringing a c~aim
under th Contract Disputes Act, including pursuant to the

I
Disputes Iclause of this contract if applicable, that may arilse as

t
the resu~t of the Government I s action to remove or ignore arl:y

I

markings on data, unless such action occurs as the result o~ a

final dis osition of the matter by a court of competent

~
!
~

(i) Omlitted or incorrect notices. (1) Data delivered under a

contrac-:-rontaining the clause at 52.227-14, Rights in Datal­

General, rithout a limited-rights notice or restricted-righbl.S
. r

notice, ajd without a copyright notice, will be presumed to ~ave

been deli.ered with unlimited rights, and the Government asslumes

no liabil~ty for the disclosure, use, orreproduction.of su~h
ii



data. However, to the extent the data has not been disclosed

without restri~ion outside the Government, the contractor ~ay

within 6 months (or a longer period approved by thecontrac~ing

officer for good cause shown) request permission of, the

contracting officer to have omitted limited-rights or restri'cted­

rights notices, as applicable, placed on qualifying data at Ithe

contractor's expense, and the contracting officer may agree ~o so

permit if the contractor (i) identifies the data for which a!

notice is to be added or corrected, (ii) demonstrates that the

omission of the proposed notice was inadvertent, (iii)

establishes that use of the proposed notice is authorized, and

(iv) acknowledges that the Government has no liability with
. • 1

respect to' anydi sclosure or tise of any such data maide p-ri'orl to

the addition of the notice or resulting from the omission of the

notice.

(2) The contracting officer may also (i) permit correc~ion,

at the contractor's expense, of incorrect notices if the

contractor identifies the data on which correction ,of the notice

is to be ~ade, and demonstrates that the correct notice is

authorizec, or (ii) correct any incorrect notices.

(j) Inspection of Data at the Contractor's Facility.

Contracting officers may obtain the right to inspect data at the

contractor's facility by use of Alternate v, which adds paragraph

(j) to provide that right in the clause at 52.227-14, Rights in

Data--General. Agencies may also adopt Alternate V for gene~al

use. The data subject to inSPection may be data withheld or

withholdable under subparagraph (g)(ll of the clause. Such

.,-".- -.-~_...~'"- ..-.-_...-,-"._.,,,---- -----,~..~~ ._..-.~-----
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'I
, I

inspectlion may be made by the contracting officer or design~e

(inCIUdfng non~overn-mental personnel under the same condit~ons·
as the jontracting ~ffiCer) f~r the pu~p~se of verifying al.

cont. racl0. r' s assertIon regardIng the lImIted rights or restr.. t c t ed
I

rightstat;us of the data, or for evaluating work perforrnan¢e

under tJ.e. contract. This right may be exercised up to 3 yel.rs
4J _ _ 1. _- __

after a~ePtance of all i terns to be deli vered under the conJract.
t
t

The contract may specify data items that are not subject to\

inspecti, n under paragraph (j) (Alternate V). r s the contrJctor
I

demonstrates to the contracting officer that there woula bela
~

possiblelconflict of interest if inspection were made by a 1

i
in Data--specia~The clause at 52.227-17, Rights(11)

particul1r representative, the contracting officarshall

deSignat~ an alternate representative.

27.405 ther data rights provisions.

(a) roduction of special works •

Works, isl to be used in contracts (or may be made apPlicablel to
;q

portions ~hereOf) that are primarily for the producti~n or I

compilatibn of data (other than limited rights data or restrlcted

I \: -' - ~
computer rOftware) for the Government's own use, or when there is

a speCifi1. need to limit distribution and use of the data an~.lor

to obtain indemnity for liabilities that may arise out of th~
. I

r
content, gerformance, or disclosure of the data. Examples ate,

contracts Ifor-- 'i

f

(i) The production of audiovisual works, includinq
,

motion Pic\tures or television recordings with or without

accompanyihg sound, or for the preparation of motion Picturel
I

I.
~ .



scripts, musical co~positions, sound tracks, translation,

adaptation, an~the like.

(ii) Histories of the respective agencies,

departments, services, or units thereof;

(iii) Surveys of Government establishments;

(iv) works pertaining to the instruction or gUid~nce

of Government officers and employees in the discharge of their
!

official duties;

(V) The compilation of reports~ books, studies,

surveys, or similar documents that do not involve research,

development, or experimental work. When the audiovisual or o~her

special works are produced to accomplish a public p~rpose otper
. .1

thanacq'uisition for the Government's own use (such as for

production and distribution to the public of such works by oj:her
j

than a Federal agency) agencies are authorized to modiffy thF

Rights in Data--Special works clause for use in such contrac~s,

with rights in data provisions which meet agency mission needs

yet protect free speech and freedom of expression, as well as the

artistic license of the creator of the work.

(vi) The collection of data containing personally

identifiable information such that the disclosure thereof wo~ld.. 1

violate the zightof privacy or publicity ot the individual ~o

'Hhomthe information relates;

(vi i ) Investigatory reports; or

(viii) The development, accumulation, or compilati,on

of data (other than tha t resu 1 ~ i ng from resea rch, devel opmen~, 0 r

experimental work performed by the contractor), the early re~ease
1
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,
(,

conditions
f

(2) The eontract may specify the purposes and

of ~hidh could prajudice follo~-on ~cquisitio~ activities 9r

agencYlregulatory or enforcement activities.

I.i
thei

~
may include limitations in connection witih

t
~

purposes for which the works are acquired.
f

3). Subparagraph (c) (1) (ii) of the clause at 52.2d-17,,
fi

.1'1 oata--Special Works, which enables the Government! to
I

i!

'. f . h' d f" d d·1 . h'sSlgnment. o. copyng.t 11'1. any. ata ..lrs.t pro uce lin.t e.'. ,- . . . ,

(14) Paragraph (e) of the clause, which requires

recordings, etc.,

(inclu~ing time limitations) under ~hich the data may be uJed,

releasJr' or reproduced other than for contract' performanc~.
contracts for the production of audiovisual works, sound

Rights

obtain

the objectives of the contract.

talent releases, music licenses, and the like that are con~istent

perform~nce'of the contract, may be deleted if the contractling

officer Idetermines that such assignment is not needed to fulrther

t

contractb[r to indemnify the Governme~t against any liabilit~..
incurred as the result of any violation of trade secrets,

i:

CCPYrighrS, right of privacy or publicity, or any libelous ;0.... r

other un awful matter arising out of or contai~ed in any .
1
t

producti~n or compilation of data that are subject to the c~ause,

may be d~leted or limited in scope ~here the contracting
1ofificer, -~

r.

determin~s that, because of the natu~e of the particular

invOlved)\such liability will not arise.

(b) ~ights relating to existing data

rights dJta.

da:ta
~
f
8,
f

other than limited!

~

I
'f



(1) Existing audiovisual and similar works. The clause at

52.227-18, Rignts in Data--Existing works, is for use in

contracts exclusively for the acquisition (without modific~tion)

of existing motion pictures, television recordings, and oth~r

aUdiovisual works; sound recordings; musical, dramatic, and"

literary works; pantomimes and choreqgraphic works; pictori~l,

graphic, and sculptural works; and works of a similar. naturl!.

The contract may set forth limitations consistent with the

purposes: for which the works covered by the contract are be ng

acquired. Examples of these limitations are (i) meanS of

exhibition or transmission, (ii) time, (iii) type of aUdienqe,

and (iv) geographical location. If the contract requires tqat

. works of the type indicat~d·above are to be modified througH. . ;

editing, translation, or addition of subject matter, etc. (ljather

than purchased in existing form) the clause at 52.227-17, Ril.ghts

in Data--Special Works, is to be used. (See 27.40S(a).)

(2) Acquisition of existing computer software. (i) When

contracting other than from GSA's Multiple Award Schedule

contractS for the acquisition of existing computer software 1.(i.e.

privately developed software normally vended commercially un?er a

license or lease agreement restricting its use, disclosure, or

reproduction), no specific contract clause prescribed in thi~

subpart need be used, but the contract (or purchase order) m*st

specifically address the Government's rights to use, disclos~and

reproduce the software, which rights must be sufficient for the

Government to fulfill the need for whiCh the software is beiqg

acquired. Such rights may be negotiated and set forth in the



27.404(e), or the clause at 52.227-19, Commercial

and orders are excluded from this requirement.

using the guidance concerning restricted rights

software--Restricted Rights, may be used.

software acquired under GSA Multiple Award

as:set
j

t,

t
!

Restrictied
~
~

schedul~s

f
are the minimum rights thel.

I;

T~e
1
1

rights set forth in 27.404(e), as well a~

contraci

forth i1
compute,

compute~l
contract

those inl the clause at 52.227-19,

guidancel concerning

Governme$t usually should accept. Thus if greater rights th~n
. I'

l
these mirimum rights are needed, or lesser rights are to be i

acqUired]. th.y mu" b. n••,ti"ed a.,. 'et f"th ,. the cootr~ct
(or purc1ase orde~). This includes any additions to, or I

limitatiiS on, the rights set forth in paragraph (b) of the!

clause· at· 52.227-i9 when used. Examples of grea.terrights m~.··y be
. .~

those nec
i
ssary for networking purposes or use of the sOftware

from rem.or' t".'"'' comrau nLca e i nq ,ith a hos e compuee r .hef.. e

the Sqftwrre is located. Furthermore, an indemnity for '.

patent,cOryright or trade secret infringement may be incLude!, if

the compu~er software is to be acquired wi th unlimi ted rig.ht.i'
I !

the contract must also so state. In addition, the contract must

adeqUatelJdescribe the computer programs and/or databases,ithe

form (tap~s, punch cards, disk pack, and the like), and all Jhe
r

necessary Idocumentation pertaining thereto. If the aCqUisit~on

is by leas\e or license, the disposition of the computer sOft~are

(by return~ng to the. vendor or destr~ying) at the end of

of the lease or license must be addressed.

I(ii) If the contract incorporates,

or uses a lendor's standard commercial lease,

thelterm
1
~
t.
t

makes referencE! to,

license, or



\.

?urchase agreement, such agreement shall be reviewed to

,)

j

asslure
j

that.it is connstent with (L) above. caution should be

exercised in accepting a vendor's terms and conditions, sinbe

they may be directed to commercial sales and' may not be

appropriate for Government contracts; Any inconsistencies ~n a

vendor's standard commercial agreement shall be addressed ih the
,
1

contract and the contract terms shall take precedence over the

vendor's standard commer.cia l agreement.
}

If the clause at 52.227­
1

19, Comm.ercial Computer Software--RestrictedRights, is use~,
j

inconsistencies in the vendor's standard commercial agreement
j

regarding the Government's right .ot use, duplicate or disclbse
;

the computer software are reconciled by that clause. '

( iii) If a prime ccn ee aeeoe under a contract

containing the clause at 52.227-14, Rights in Data--General/, with
f-

subparagraph (g) (3) (Alternate III) in the clause, acquires!
j

restricted computer software from a subcontractor (at any t~er)
1

as a separate acquisition for delivery to or for use on beh~lf of

the Government, the contracting officer may approve any addlitions
J

to, or limitations on the restricted rights in the Restrict~d

Rights ~otice of subparagraph (g) (3) in a collateral

incorporated in and made part of the contract.

t
agreem~nt

f,

(3) Other existing works. Except for existing aUdio~isual
j

and similar works pursuant to paragraph (b) (1) above, and

existing computer software pursuant to paragraph (b) (2) abo~e,no
1

clause contained in this subpart is required to be includedl in

(i) contracts solely for the acquisition of books, periodicFls,

and other printed items in the exact form in which such itelns
i
'1

are

-_..._--- .------ ----_.._-
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to be o~tained unle~s reproduction rights are to be

1,

J
I
~
~

j
acquire~; or

~
(ii) CO:1tracts-that require only existing data (other than

limited rights data) to be de Li ve r ed , are to be obtained (e.I,9.,

contractF resulting from sealed bidding) when such items or rata

are deli~ered without disclosure prohibitions, unless !

reproducbion rights are to be obtained. If the reproductioJ

rights are to be obtained in any contract of the type descr+ed,

such rigfts must be specifically set forth in the contract. iNO

clause crntained in this subpart is required to be includedfn

contractl substantially for on-line data base services in th~

same for as they are normall.Y available to the general PUbl(iC.

(C) C ntracts awarded under Small Busine-ss. Inno.vative I
~

Research ](SBIR) Pro ram. The clause at 52.227-20, Rights inl

Data--SBIR program, is for use in all phase I phase II contr~cts
awarded under the Small Business Innovative

(SBIR) prpgram established pursuant to Pub.

Research programl
f
j

L. 97-219 (the Small
~

~ ­

Business [nnovation Development Act of 1982). The clause isl

r
t

The data requirements may bffor inclusion in solicitations.

27.406 Atquisition of data.

(a) ~eneral. (1) It is the Government's practice to

determine] to the extent feasible, its data requirements in time

s~bject t~ revision during contract negotiations. since the

preparatiqn, reformatting,
R

maintenance and updating, cataloging,,
f

and storag~ of data represents an expense to both the Govern~en~

I
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and the contractor,_ efforts should be made to keep the conczac t

data requirements to a minimum, consistent with the !,urpose~ of

the contract.

(2) To the extent feasible, all known data requireme~ts,

including the time and place for delivery and any limitati06s and

restrictions to be imposed on the contractor in the handlin* of

the data, shall be sped fied in the contract. Further, and ito

the extent feasible, in major system acquisitions, data

requirements shall be set out as separate contract line items.

In establishing the contract data requirements and in specifying

data items to be delivered by a contractor, agencies may,

consistent with paragraph (a) (1) above, develop their own. .... , .. ... .

contract schedule provisions in agency pr.ocedures (includin~ data

requirements lists) for listing, specifying, identifying so~rce,

assuring delivery, and. handling any data required to be

delivered, first produced, or specifically used in the

performance of the contract.

(3) Data deli very requiremen ts should normally not requ ire

that a contractor provide the Government, as a condition of j:he

p.r ocu r ernen t , unlimited rights in data that qualifies as limij:ed-

rights data or restricted computer software. Rather, form, lit,

and function da.ta may be furnished with unlimited rights in lieu

of the qualifying data, or the qualifying data may be furnished

with limi~ed rights or restricted rights if needed (see 27.404(d)

and (e»). If greater rights are needed such need should be

clearly set forth in the .olici~ation and the contractor fai*ly

compensated for such greater. rights.
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all the)
.~

at the time olffor data are believed to be known

a~oun~ will be$5~0;600 or less) unless

i.

(bllAddi tional data requirements. (1) Recognizing thalt in
!

some cOQtractit!g situations, such as experimental, developmii!OtaL
~

researcry, or demonstration contracts, it may not be feasiblt to

ascerta~n all the data requirements at the time of contractf
1

the cla~se at 52.227-16, Additional Data Requirements, maybe
j

used to lenable the SUbsequent ordering by the contracting o~ficer

t
of additlional data first produced or specifically used in tije,
performapce of such contracts as the actual requirements beJome

. . ~

t
known. ~he clause shall normally be used in solicitations Jnd

t
contracts involving experimental, developmental, research o~

t

demonstration work (other than basic or applied research to~e
\

performe4under a contracl solely by a university or cOlleg~ when
j:

requirem

·thecont

I
contracti~g and specified in the contract. If the contract ~s

I
for basicl or applied research to be performed by a un i ve r s Ley or

!
college, rnd contracting officer believes the contract effork

wi 11 in the future exceed $500,000, even though the in i tial~ward
l'

does not,\the contracting officer may include the clause in the

initial award.
I

52.227-16:,
I
1
'-

Data may be ordered under the clause at

Data Requirements, at any time during contract

(2)

items to ~e delivered under the contract.

t
performanqe or within a period of 3 years after acceptance 0t all

f
The contractor islto

f

Additiona

be compensl\ated for converting the .data into the prescribed f4rm.
. .... I .

for reproduction, and for delivery. In order to minimize st4rage

costs Ear ~he retention oE data, the contractor may be reli.~ed
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of retention requirements for specified data items by the

contracting off'tcer 'at any time during the retention period!

required by the clause. The contracting officer may permit'the

contractor to identify and specify in the contract data not to be

ordered for delivery under the Additional Data Requirements!

clause if such data is not necessarYl:o meet the Government,s

requirements for data. Also, the contracting officer may a~ter

,
the Additional Data Requirements clause by deleting the term "or

specifically used" in paragraph Ca) thereof if delivery of such

data is not necessary to meet the Government's requirements ifor

data. Any data ordered under this clause will be subject tq the

Rights in Data--General clause Cor other equivalent clause i

.set'ting forth' l:he' respective i:ightsof the Governmen.tarid.t~e

contractor) in the contract, and data authorized to be withheld

under such clause will not be required to be delivered undet the
~

Additional Data Requirements clause, except as provided in

Alternate II or Alternate III, if included in the clause Cs~e

27.404(d) and (e»).

(3) Agencies not having an established program for

dissemination of computer software shall give consideration 'itO

not ordering additional computer software under. the c l a us e ajt

52.227-16, Additional Data Requirements, for the sole purpos!e of

disseminating or marketing of the soft",are to the public

especially if this will provide the contractor additional

incentive to make improvements to the software at its own ex~ense

and disseminate or market it. This should not pr ec Lude an agency

from including a s umma ry description of computer soEt'.rare
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available from a co~tractor in any data dissemination progrtms
, ,

which i

J
operans, with a statement as to how the potentialluser

f
can obt in it through the contractor, licensee, or assignee;( In

cases were the contracting officer orders software for int~rnal
purpose., consideration shall be given, consistent with the!

i

algorit

t's needs, to not ordering. particular source cOdes,1. I
s, processes, formulae or flow charts of the softw~re if

the contractor shows that this aids its efforts to dissemina1te
1:

or

market the software.
~

(e) A~ceptance of Data. Acceptability of technical datal

deliver1 under a contract shall be in accordance· with the

appropri1te contract provision as required by Subpart 46~3'1 and

the clausle at 52.227-21, Technical Data certification, Reviston,

and

the contrkct. - (See p~ragraPh ~d) b~lOW.) !
(d) (1) In order to assure t1a t

technical data needed to support a major system aCqUisition+re
1

timely de~ivered and are complete, accurate, and satisfy thel
.~

requiremeqts of the contract concerning the data, the clauseiat. . . I
l'

52.227-21j Technical Data Certification, Revision, and

Withholding of payment-~Major Systems, is to be included in

contracts Ifor or in support of a major system (as the term "~ajor
f

system" isl defined in Se.ction 4 of the Office of Federal

Procuremenlt policy Act, as amended by Pub. r:.. 93-577), i:nCIU~ing

every deta~led design, development, or production contract fJ,r a

ma j o r syst\2m acquisition and contracts for any Lnd i v i du a l parlt,. . , . ,

component, I subassembly, assembly, or subsystem integral to thle
~
~

L
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~ajorsystem, and ?ther property which may be replaced during the

service life ~ the system, and including spare parts and

,
;

the contract to assure timely delivery of the technical da:ta

and/or assure correction if the technical data are not com~lete,

accurate, and in compliance with contract requirements.

(3) When the clause at 52.227-21, Technical Data,

Certification, Revision and Withholding of payment--Major

systems, is used, the section of the contract specifying data

delivery requirements (see paragraph (a) (2) above) shall

expressly identify those line items of technical data to w~ich
f

the clause applies. Upon delivery of such technical data, the

contracting officer o~ designee shall review the technical data

and the contractor's certification relating thereto to ass~re

that the data are complete, accurate, and comply with cont~act

.'



i
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requirements. If .nqt, t!1e contractor is to be requested to

correct bhe det"iCienCi'es, and payment'may be withheld until such
~

is.done.1 Final payment should not be made under the contracb
. . I

until itlhas been determined that the

those line items of data to which the

t
delivery requirements 9f

i. I
clause applies have beTn

Guard thel contracting officer shall include contractual

satisfaCj'OrilY met. I
t
i

(4) In a contract for or in support of a major system I
awarded b,y a civilian agency other than OASA or the 0.5. Coa~t,
provision~ requiring, as an element of performance under

contract, I the delivery of any technical data, other than

the j,f,
t

computer
. f:

software, \ relating to the major system .01' sup.plies fQr the mahot'
. . .. .... -'.' '. . I

t
system prtcur.ed or " be p~ocured by the Gov~rnment, which a1e to

be develo,ed exclus1vely w1th Federal funds 1n the performan~e of
i. . . I

the con trrct if the deli very of such techn ical da ta is neededl to

.,,",. <h .• eomp.""•• aequ Ls Lc Lcn of ,"ppll.. o z serv Lc.. ,ar'
will be rei uired in substantial quantities in the future. Thie

Iclause at 152.227-22, Major SYS1:~"~-~~uirnwill ~i.;~~:;, I s ~~ ~~ '1
~

included in such contracts in addition to the clause at 52.220­
~

14, Rights lin oa ta--Genera 1, and other requ ired clauses, to

1
produc~s

t
~

relating tol the design, development, or manufacture of

ensure thar the Government acquires at least those rights I
.I. . '.' . r

required bj.. pub. t. 98-577 in technical data developed I
I

exclusivell with Federal funds. In any contract to which thfs

paragraph Jd) (4) applies, teC.hnical data, other than computerI..,
software, elating to a major system or supplies for a major I

i
system, pro~ured or to be procured by the Government and also!

~,
-t,
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or processes offered or to be offered Ear sale to the pUbqc

(except for sU'eh data as may be necessary. for the Governmen;t to

operate or maintain the product, or use the process if obt~ined

by the United states as an element of performance under th~

contract), shall not be required to be provided to the 'loveit'nment

from persons who have developed such products or processes ¥is a

condition for the procurement of such products or processesl by,

the Government.

27.407 Rights to technical data in successful proposalS.

Ca) Contracting office;. may, as consideration of contraict

award, desire to acquire unlimi.tedrights .t n technical data!Cbut

not commercial oz financial information): contained in a

. ~UC~essfulproposal upon which a ~ont;act award is based.

However, before such unlimited rights are acquired, the

prospective contractor must be afforded the opportunity eitBer

(1) to advise the contracting officer that the technical datja, or

portions thereof, (to be identified by the prospective

con tractor) are covered by any restr icti ve not ice regard ing Ithe

disclosure and use of proposed information authorized by suti.part

15.4 or 15.5 (or any agency supplement thereto), and reques~ that

such protection be maintained by excludiing the data from th(e

Government's rights; or (2) to establish .to the contracting!

officer's satisfaction that identified portions of the technlical

data do not relate directly to or will not, be utilized in thb

work to be performed under the contract, and request that subh

portions be excluded from the Governme.nt's rights.
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to proposal Data

be. ident~fied by

(b) ~f unlimited rights to technical data in successful

p r op os a Ijs , as set forth in paragraph (a) above, are to be
t

acqu i zed', it shall be by use of the clause at 52.227-23, Rig',hts
I,

(Technical). Any, excluded technical data wlill
'i
f

inserting appropriate proposal page numbersl in

the clause which clause enables the identification of data tb be

excluded Ifrom the Government's rights, as discussed in (a)
l'

above.,

Such excjuSiOn is not dispositive of the protective status o~ the

data, bUi any excluded technical data, as well as any commertial

andfinarial information contained in 'the proposal, will re+ain

subject '0 the policies in Subpart 15.4 or 15.5 (or agency

sUPPlemel.s thereto~ relating to proposal information (i.e.,Iwill

be used frr evaluatlon purposes only). If theclaus~ at 52.'27­

23, Rightr to proposal Data (Technical), is included in a

contract, the prospective contractor must be specificallY
l

~fforded ihe opportunity to exclude technical data as set fo~th

1n paragr~ph (a) above, and the contract file must reflect tqat
f

fact. If Ithere is a need to have access to any of the eXClu~ed

technical Idata during contract performance, considerationshduld
-I

I
be given tlo their acquisition as limited rights data, if the~ so

i

qualify, iln accordance with 27.404(d).

27.408 col-sponsored research and development activities.
[
\:

(a) In Icon tracts involving co-sponsored research and devej.op-
!

ment Wheretn the contractor is,required to make s ub s.t a n t i a I I
contributi0ns of funds or resources(i.e., by cost-sharing or py
'I ~.. ... i

repayment qf nonrecurring costS), and the contractor's and th~
t

Go'/ernment'ls respective contributions to any item, component,1
f
"t

f
[:
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process, or computer software, develope~ or produced unde= t~e
, " ," \

contract are not readily segregable, the contracting offiqer may

limit the acquisition of or acquire less than un Li mi t ed riights to
. . . .

any da;a developed and delivered under such contract. Agepcies

may regulate the use of this authority in their supplement~.

Basically such rights should, at a minimum, assure use of :the
'," . " _.' .' '. . 'I

j

data for agreed-to Governmental purposes (including reprocurement

rights as appropriate), and will address any disclosure
!

limitations or restrictions to be imposed on the data. AI.o,

consideration may be given to directed licensing provision, if

neededtocarryout theobjectives of the contract. Since tbl.e

purpose of thecospensored research, the legitimatepropri.tary

interests of the contractor, the needs of the Government, and the. I

respective contriblJtions of both parties may vary, no specific
{

clauses are prescribed, but a clause providing less than

unlimited rights in the Government for data developed and

deli vered'under the contract (such as n cense righ t s ) may be

tailored to the circumstances consistent with the foregoing and

the policy ~et forth in 27.402. AS a guj~e, such clause m~y be

appropriate when the contractor contributes money or resour;ces,

or agrees to make repayment of nonrecurring costs, of a val~e of
i

approximately SO percent of the total cost of the contract (Le.,

Government, contractor, and/or third party paid ccs t s ) , and! the

respective contributions are not readily segregable for any[ I%rk

"
"

element to be performed under the contract. Such clause ma~ be

us ed for all or for only specifically identified tasks or wo r k

elements :under the contract. t n the latter instance, its us e
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1
c-f
I
i
j,

t
will b~ in addition to whatever oth~r data rights ~lause i~

prescrl~bed u~er this subpart, with the contract specifiCa~lY
identi~Ying which clause is to apply to which tasks or worf

elemenhs. Further, such clause may not be appropriate whebe the

I
'~

purpos of the contract is to produce data for disseminatibn to
\ -l

the pu lic, or to develop or demonstrate technologies which will
I I

be avat:able, in any event, to the public for their direct\use.

(b) _[here the contractor's contributions are readily ;

segreg~ble (by per~ormance requirements and the funding th~refOr)
r

and so lidentified in the contract, any data resulting ther~from
I

may be Itreated under such clause as limited rights data orl
I

r;estriCj'ted.comp.uter·software in a.ccordance with 27.40.4.(dlfJ: (e ) ,
_ _ _ _- _J

as applicable; or if such treatment is inconsistent with t~e

purposelof the contract, rights to such data may, if so .

negotia~ed and stated in the contract, be treated in a man~er
I

consistent with (al above.

27.409 ISolicitation provisions and contract clauses.

(a ) (11 The contracting officer shall insert the clause at

52.227-t4, Rights in oata--General, including its use with

Alternaqe r through Alternate V as may be required or aut rized

in acco~dance with paragraphs (b) through (f) below, in

SOlicit1tions and.contracts if it is contemplated that dat1 will

be produ,ced, furnlshed, or acquued under. the contract, un.I!ess

the cont~act is--
!
f
~

~t .

(i ) For the production of special works of the t~pe set
t

forth inl 27.405(a), but the clause at 52.227-14, Rights inbata-­
t
f

General,1 shall be included i n the contract and made a pp l i c abLe to

data other than s!?ecial wor~s, as ap;;>ropriate;

_1__. _
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(ii) Fur- thesepat:ate dcqui;;ition uE existih,g wo r k s , as

described in 27.405 (b) ;

(iii) To be performed outside the Onit~d States~ its
-J,

possessions, and puerto Rico, in which case agencies may

prescribe different clauses (see paragraph (n) below);

(Lv ) For architect-engineer services or ,construdtion

work, in which case agencies may utilize the clause at 52.~27-17,

Rights in Data--Special Works, or may prescribe different

clause~;

(v) A Small Business Innovation Research contract (see

27.409 (1) below.)

(vi)..Fort.he .management, operation, desJ.gn,.or

construction of a Government-ojolned facility to perform resflarch,

development, or production work, in which case agencies may

development in which a clause providing for less than unli~ited

right has been authorized. (See 27.408).

(2) pa!:agraph (e) (3) of the c l au s e at 52.227-14, Rights i.n

Data--General, may be deleted or reserved by an agency not;

subject to Title III of the Federal property and Administrative

Services Act.

(b) If an agency determi nes, in accordance wi th 27.404 c), to

adopt the alternate defini~ion of "Limited Rights Data" in

parag r apn (a) o.f the clause,' the clause sha 11 be used wi th its

Alternate I.

,-~~'-~-'-~'
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(.::) -rrr-accordal'!ce ; .. \­
WL- ... 11 Z7.404(dJ, if a =cntr~cting offiicar

t

The

that

"Limifed
t

determines it is necessary to obtain the delivery of limi~ed
t

rightsldata, the clause shall be used with its Alternate ~I.
!

contraf'ting officer shall, when Alternate II is used, assuFe
I

the pu~poses, if any, for which limited rights data are tOlbe
*i

Rights !Notice" of subparagraph (g) (2) of the clause.

disclosed outside the Government are included in the

i,
(d) In accordance wi th 27.404 (e), if a contracting officer

%

determines it is necessary to obtain the delivery of restricted
(

compute\r software, the clause shall be used with its Alter1ate

III. Ary greater or lesser rights regarding the use, ,

dUPlicat
l
ion, or. di.sclosureo.f restricted computer softwa.re l..than.

. - - - - - I

thosesrt forth in the Restricted Rights Notice of sUbPara1raPh

(g) ~3) If ~h~ clause m~st be specified in the contract andlthe

notlce iOdlfled accordlngly. '

(e).\The claus~ shall be. used with its Alternate IV in I
contrac~s for baslc or applled research (other than those for the

\

management or operation of Government facilities or where
t

international agreements require otherwise), to be performe!d
-~

solely by universities and colleges. The clause may be usled
. . I

with itsl Alternate IV in other contracts if in accordance wlith
f,

27.404.( f) (2) an agency determines to grant bLank e e permissi1Jn for
f:

the contractor to establish claim to copyright subsisting ip all

data fir1t produced without further request being made by tre

contractor. When Alternate IV is used, the contract may eK~lude
r:,

items or Icategories of data from the blanket permission grapted,
!.

the contract or by the addi~ion
~

~.
of a subpe r aq r aph (d) (3) to the clause (see 27.404(g) (2». !

t
f

I
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(f) In accordaqce wit~ 27.4nC(i), iF a contracting offi~~~

needs to have the right to insp~ct certain data at a contractor's

facility or if by an agency generally, the clause shall be used

with its Alternate v.

(g) In accordance with 27.404(d) (2), if the contracting

officer desires to have an of.feror state in response to a

solicitation, to the extent feasible, whether limited right* data

or restricted computer software are likely to be used in meeting

the data delivery requirements set forth in the solicitatio~, the

contracting officer shall insert in the solicitation the

provision at 52.227-15, Representation of Limited Rights Data and

Restricted Computer Software in any so.licitation cOntaining\the.. . . ~.. .. .' . ' .

clause at 52.227-14, Rights in.oata--General. The contractor's

response will provide an aid in. determining whether the clause

should be used with Alternate II and/or Alternate III.

(h) The contracting officer shall normally insert the c~ause

at 52.227-16, Additional Data Requirements, in solicitations! and

contracts involving experi-mental, dev,elopmental, research, :or

demonstracion work (other than basic or applied research to be

performed solely bya university or cOllege where the contrai=t

amount will be $500,00 or less) unless all the r:equirements ':for

data are believed to be known at the time of contracting and!

. "
"

specified in the contract. (See 27.406(b).) This clause may

also be used in other contracts .when considered appropriate.!

(i) In accordance with 27.405(a), the contracting officek

shall insert the clause at 52.227-17, Rights in Data--specia~

Works, in so Li c Lt a t i on s ra nd contracts primarily for the



I

n

I
n
f

t
1
~
t
[

production or .compLt a e Lcn of data (othe:: than limitea-righ~s data
~ ~

or restricted computer software) for the Government's inteJnal

use, or' when there is a specific need to limit

use of the data and/or to obtain indemnity for

may arise out of the content, performance,
1

or disclosure o~ the
(

~

data. Examples of such contracts are set forth in 27.405(al>.
!

The contract may specify the purposes and conditions (inclu~ing
t

time liiDitations) under which the data may be used, release~·or
~
treproduced by the contractor for other than contract performance,
~

Contracts for the production of audiovisual works, sound 1
l

recordings, etc. may include limitations in connection with!

talent .releases, mus ic licenses, and the like th.at are.. . -. -,'.

with the purposes for which the data is acquired •.

'f

consistent. ,
~r,
\

(j) The contracting officer shall insert the clause at I
!

52.227-18, Rights in oata--Existing Works, in solicitations land

contracts exclusively for the acquisition, without modifica~ion,
l

of existing audiovisual and similar works of the type set f~rth

in 27.40S(b)(1). The contract may set forth limitations

consistent with the purposes for which the work is being

acquired. The clause at 52.227-17, Rights in oata--Specia.l

Works, shall be used if existing works are to be modified,

editing, translation, addition of subject matter, etc.

'I
1,
las by
1
I

(k ) In accordance with 27.405(b) (2), when contracting (olther
i

than from GSA's Multiple Award Schedule contracts) for the 1
;

acquisition of existing computer software, the clause at 52.~27-

1
19, Commercial Computer Software-Restricted Rights, may be u~ed

f

in the solicitation and contract. In any event, the contracbing

I
f
~ .
I
t
~
t
f________ L_
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officer shed.l assui;~ t'la: the contract con t s i ns ter:ns to o,bt:li:-:

-sufficient, rights for the Government to fulf,ill the need for

which the software is being acquired and is otherwise consistent

with 27.405(b)(2).

(1) If the contract is a Small Business Innovation Res~arch

(SBIR) contract, the clause at 52.227-20, Rights ill Data--~BIR

program shall be used in all phase I and Phase II contract~

awarded under the Small Business Innovation Research program

established pursuant to Pub. t. 97-219 (The small Businessl

Innovation Development Act of 1982).

(m) While no specific clause, of this s,ubpart 1,5 required to,

be, included incontuc1:s solely for the ~cquis1tion,'whhou~

disclosure prohibitions, of books, publications and similarlitems

in the exact form in which such items exist prior to the request

for purchase (i.e., the off-the-shelf purchase of such item~). if

reproduction rights are to be acquired the contract shall include

, ,-,

terms addressing such rights. (See 27.405 (b) (3) .)

(n) Agencies may prescribe in their procedures, as

app r op r iate, a clause cons i stent wi th !"he poli cy of :2 7.402 iin

cant racts<to be performed outs ide the Un i ted Sta tes, i tSt

pos sess ions, and puerto Rico.

(0) Agencies may prescribe in their procedures the claus~ at

52.227-17, Rights in oata--Special WorkS, or prescribe, as

appropriata, clauses consistent with the policy in 27.402 in

contracts for architect-'engineer se r v t ces and construction work.

(p) Agencies may prescribe in their procedures, as

appropriat., a clause consistent with t~e policy of 27.402 in

.-----...,"-.---
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-I
c"nt:ra~tsfor ~anage:n4?!"! e, ~?e:a ~::. o n , dss ig~, 0:: ccnst:'~ct ipn ::>:

!
Govern

l
',ent-owed research, development, or production faCiil,."", i ties,I '

and in contracts and subcontracts in support of programs b~ing

conducted at such facilities. !
I

(q) I In accordance with 27.406(d), the contracting offi~er

shall insert the clause at 52.227-21, Technical Data

Certifjcation Revision, and Withholding of payment--Major I
sYstem~s, in contracts for major systems acquisitions or fOr

suppor of major systems acquisition&. When used, this cl'us.

requirels that the technical data to which it applies be sptcified

in the.[con,tract •. (See27.4~6(d).) -: . .' 1

(r). In the case of' ci vi 11an agencies except· NASA and tJi:ieO;S.

Coast G ard, the contracting officer shall insert the clau!. at

52.227-ki, Major System--Minimum Rights, in contracts for iajor,
i

systems or contracts in support of major systems.
f
r

(s) .In accordance with 24.407, if a contracting officet
~

desireslto acquire unlimited rights in technical data cont~ined
,\
i

in a suC±cessful proposal upon which a contract award is,ba.ed,

the conJracting officer shall insert the clause at 52.227-~3.
J _ _ t

Rights 10 proposed Data (Technical). Rights to technical lata in

a prOPOjal are not acquired by ;nere incorporation by referince of

the pro~osal in the contract, and if a proposal is incorpoeated
i

by refegence, Subpart 27.404 must be followed to assure th!t such

rights alre appropriately addressed.
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PART S,--SnLICITAT~ON PROVISIONS AN~ CONTRACT .CLAUSZS

3. Se1tion 52':'227-14 is added to read as follows:

52.227]14 Rights in Oata--General.

As PlreScribed in 27.409Ca), insert the following

any app~opriataalternates:

RIGHTS lIN OATA--GENERAL CJOL 1985)

Cal I Oefintions.

"comr'uter software," as used in this clause, meanscomp~.ter
. 1

I
programr.' computer data bases, and documentation thereo f'l

"Oat ," as used in this clause, means recorded informat~on,

regar~ltss of form ~r the media on which it may be recorde1' The

term lnrludes technIcal data and computer software. The t.rm

does n01 include information incidental to contract

adminisration, such as financial, administrative, cost orj

pricing, or management information. I
"Fori, fit, and function data," as used in this clause, lmeans

data re~ating to items, components, or processes that are I
sufficient to enable physical and functional interchangeab~lity,

t
as well~s data .identifyin~ source, size, configuration, m~ting,

1
and attalchment characteristics, functional characteristics ~ and

f

perforlllaince requirements; except that for computer sOft'""ar~ Lt

means da~a identifying source, functional characteristics, land,
!,

performance reqllirements but specifically excludes the sou~ce

••code, aIr' orithm, process, formulae, and flow charts of

software.

"Limifed rights data," as used in this clause, means da,a

(other tpan computer software) that embody trade secrets ot a~e

~

i
ft .... .;

I



z
•

...

commercial or financial and confidential or privileged, to!. the

extent that suliol:l data pertain to items, components, or proeresses.,..

developed at private expense, including minor modification~

thereof.•

"Technical data, as used in this clause, means data (ot~er

than computer software) which are of a scientific or technical
I.

nature.

"Restricted computer software," as used in this clause, means

computer so.ftware developed at private expense and that is,a

trade secret~ is commercial or financial and is confidential or

privileged~ or is pUblished copyrighted computersoftware~

including minor modifications of such computer software.

"unlimited rights,"· as used in this clause, means the ri1;rht of

the Government to use, disclose, reproduce, prepare derivat~ve

works, distribute copies to the public, and perform PUblicl~ and

display publicly, in any manner and for any purpose, and to! have

or permit others to do so.

"Limited rights," as used in this clause, means the righ~s of

the GOvernment in limited rights data as set forth in the Limited

Rights No.tice of subparagraph (g) (2) if included in thisclduse.

"Restricted rights," as used in this clause, means the rights

of the Government in restricted computer software, as set forth

in a Restricted Rights Notice of subparagraph (g) (3) if i nc Iud ed

in this clause, or as otherwise m~y be provided in a collat'ral

agreement incorporated in and made part of this contract,

including minor rnod i fi c a t i on s of such compu t e r software.

-1
.!\ '
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tion,

1

Except as provided( 1)

Form, fit, and function data delivered

(b) I Allocations of rights.,

(i) Data first produced in the performance of

contraf.. t;

. I (ii)

contralt;

(i i i) Data deli vered under th is contract (except

restrij.ted computer software) that constitute manuals or

instrutional and training material for installation,

or routine maintenance and repair of items, components,

process\[e. dellmed 0' ,""t.hed .'0' use und e r 'hto co n c z

and (ivi All other data d e Li v e r ed under this .

provide otherwise for limited-rights data or restricted

compute1 software in accordance with paragraph (g) below.

paragr~ph (c) ~low regarding copyright, the Government s

have unlimited rights in--

(2) I The Contractor shall have the right to--

oi) Use, release to others, reproduce, distribute, lor

otherwi~e in paragraph (d) below;

PUbliSi any data first produced or specifically used by

Contraqtor in the performance of this contract, unless p

(Iii ) Protect from unauthorized disclosure and use ose

data whach are limited rights data or restricted computer

sOftwart to

Uti )

the extent provided in paragraph (g) below;

Substantiate use of, add or correct limited

rights, Irestricted rights, or copyright notices and to ta

other a~propriate

(f) belqw; and

action, in accordance with paragraphs ( and

~



,

(iv) Establish c La i.m to copyright subsisting in da ca

-.

first prodlJ"l;.ed in the performance o,f this contract to the

extent provided in subparagraph (e) (1) below.

(c) Copyright. (1) Data first produced in the perfor~ance

of this contract. Unless provided other~ise in subparagraj?h (d)

below, the Contractor may establish, without prior approva~ of

the Contracting Officer, claim to copyright subsisting in

scientific and technical articles ba,sed on or containing da t a

first produced in the performance of this contract and published

in academic, technical or professional' journals, symposia

proceedings or similar works. The prior, express written

permission of the Contracting Officer is required to establish

claim to copyright subsisting in all other data first prod9ced in

the performance of this co n t r act , When claim to copyright! is

made, the Contractor shall affix. the applicable copyright notices

of 17 U.S.C. 401 or 402 and acknowledgement of Government

sponsorship (including contract number) to the data when sqch

data are delivered to the Government, as well as when the qata

are published or deposited for registration as a published iwork

in the U.S. Copyright Office. E'or d aca other than computet;

software the Contractor grants to the Government, and others

acting on its behalf, a paid-up, nonexclusive, irrevocable

worldwide license in such copyrighted data to reproduce, ptjepare

derivative works, distribute copies to the public, and perf'prrn

publicly and display publicly, by or on behalf of the Gover!nment ..

E'or computer software, the Contractor grants to the Governrn~nt

and others acting in its behalf, a paid-up nonexclusive,

j~

i
J
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t

irrevocable worldwide license in such co~yrighted com~uter~

software to re~roduce, ~re~are derivative works, and

,
t

~erfor,m
f

contract. The Contractor shall not, without ~rior written

~ermission of the Contracting Officer, incor~orate in data.
. ,

f;
delivered under this contract any data not first ~roduced ih the

S
~erformance of this contract and which contains the co~yright

)(

notice of 17 U.S.C. 401 and 402, unless the Contractor idenhifies
I

such data and grants to the Gover"lllent!, or acquires on its I
~

behalf, a license of the same sco~e as set forth in sUb~aragra~h

I
(1) above; ~rovided, however, that if such data arecom~ute*

. . ·1
software the Government shall acquire a co~yright license as set

J
'.j,

forth in au apa zaq.r aph (g) (3) below if included in this conttact

or as otherwise may be ~rovided in a collateral agreement

incor~orated in or made part of this contract.

I
1
~.

(3) Removal of co~yrights notices. The Government agr~es

i
not to remove any co pyz i qh t; notices ~laced on data pu r s ua ne j t o

this ~aragra~h (c), and to include such notices on all

re~roductions of the data.

(d) Release, ~ublication and use of data. ( 1)

~
I

The contz;actor
~.

shall have the right to use, releas.e to others, r ep r oduc e , I
1

distribute, or ~ublish any data first ~roduced or specifica,ly
\

used by the Contractor in the pe r f ormance of this contract, I
~

exce~t to the extent such data may be subject to the Federa~
!
~

ex~ort control or national security laws or regulations, orl
t

unless otherwise ~rovided below in this ~aragra~h or ex~res~ly

set Eorth in this .con er ac e .
!
t ­
f
(
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t2) The Contractor agrees that to the extent it receives

or is given accQSsto data necessary for the performance of this ~

contract which contain restrictive markings, the Contractor shall

treat the data in accordance with such markings unless othe~wise

specifically authorized in writing by the contracting Offic1r.
(e) Unauthorized marking of data. (1) Notwithstanding any

other provisions of this contract concerning inspection or

acceptance, if any data delivered under this contract are marked

with the notices specified in subparagraphs (g) (2) or (g) (3)

below and use of such is not authorized by this clause, or if

such data bears any other restrictive or limiting markings .no c

authorized by this contract, the contracting officer may at any

time either return the data to the contractor, or cancel o~

ignore the markings. However, the following procedures shall

apply prior to canceling or ignoring the markings.

(i) The contracting officer shall make written inq~iry

to the contractor affording the contractor 30 days from rec~ipt
i

of the inquiry to provide written justification to substantIate

the propriety of the markings;

rii) If the contractor fails to respond or fails t~
II

provide written justification to substantiate the propriet of

the markings within the 30-day period (or a longer time not

exceeding 90 days approved in writing by the contracting officer

for good cause shown), the GoVernment shall have the right ~o

cancel or ignore the markings at any time after said period\and
j

--------_._-----



1,
j

f
I,

(iii) If the contractor provides written justification
~

to sUbsJ'antiat~the propriety of the markings within the. petiod _

set in subd i v i s Ion (i) above, the contracting officer shall I

conSide~\.SUCh written justification and determinewh.the, '1. not

the markings are to be cancelled or ignore. If the contracting. '. J
f

off icer determines tha t the mark ings are authori zed, the I
contract~r shall be so notified in writing. If the contract~ng
officer ~etermines, with concurrence of the head of the i

I I
contractl'ng activity, that the markings are not authorized, Fhe

I
contract'ng officer shall furnish the contractor a written L

determinlltion, ~hich determinnation shall become the final arency

decisl'on tregarding the appropriatenes.s of the. markings unles f
i
.! the

contracto files suit in a court of competent jurisdiction within
!
I

90 days Of receipt of the contracting officer's decision. Tie

Governmen! shall continue to abide by the markings under thi$
~

subdivisin (iii) until final resolution of the matter eitheq by

the contr!ctin9 officer's determination becoming final (in wJiCh

lu.s.c.
I
t
f
f.
115
1
t

c i v i Li a n
t

instance 8he Government shall thereafter have the right toc~ncel
I

or ignore !the markings at any time and the data will no long~r be
t

made sUbjeC

I
t to any disclosure prohibitions), or by final !..•..

I,
diSPositior of the matter by court decision if suit is filed.1

(2) fhe time limits in the procedures set forth in I

sUbParagrarh (1) above may be modified in accordance with agepcy

regulations implementing the Freedom of Information Act (5

552)·· if ne1essary to respond to a request thereunder.

(3) 'I1his paragraph (e) does not a pp Ly if this contract

for a majorlsystem or for support of a major system by a



other than NASA and the U.S. coast Guard agency subject to the
,

provisions of OUtle II.! of the Federal property and. Adminis.tra-...,. ~

tive Se~vices Act of 1949.

(4) Except to the. extent the Government's action OCCUlrs as

the result of final disposition of the matter by a court of!

competent jurisdiction, the contractor is not precluded by\this

paragraph (e). from bringing a claim under the Contract Disp\ltes

Act, including pursuant to the Disputes clause of this contj:act,
,
l

as applicable, that may arise as the result of the Governme~t

removing or ignoring authorizeq markings on data delivered ~nder.

this contract.

(f) Ornited or incorrect markings.

(1) Data delivered to the Government without either the

limited rights or restricted ri"ghts notice as authorized byj

paragraph (g) below, or the copyright notice required by

paragraph (c) above, shall be deemed to have been furnished with

unlimited rights, and the Government assumes no liability fqr the

disclosure, use, or reproduction of such data. However, to ithe

extent the data has not been disclosed without restriction

outside the Government, the Contractor may request, within ~

months (or a longer time approved by the Contracting Office~ for

good cause shown) after delivery of such data, permission tio

have notices placed on qualifying data. at the Contractor's

expense, and the Con tract i ng Officer may ag ree· to do so if the

Contractor--

(il Identifies the data to which the omitted notice is

to be applied;

J
-.1'

__.. _.m... m" "_."""..'---
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l
"{
-~

-~

I

( i i )

i nadverlten t;

Demonstrates that the omission of the noticelwas

'::-

(iii) Establishes that the use of the proposed notJce is.
i-

th . 'ed d I
au Or1\ ; an I

(iv) Acknowledges that the Government ha.s no liabil.• ity
J, "f

with re~pect to the disclosure, use, or reprodu.ction of any!.."such
I .' . . I

data maje prior to the. addition of the notice or resulting i:rom

the omi sls Lon of the notice.

( 21) The Contracting Officer may also ( i l permit
!
)' .

correct10n
~

at the Cintractor's expense of incorrect notices if the

Contractor identifies the data on which correction of the

is to bel made, and demonstrates that the correct notice is

n6tice
I
'i

authoriZJ'd, or (ii) correct any incorrect notices.

(g) P otection of limited rights data and restricted

software.

I
comRuter

(1)1 When data other than that listed in aubp a zaq r a ph

(b) (l)(i)l, (ii), and (iii) above are specified to be del

under this contract and qualify as either limited 4rights data or

restricted! computer software, if .theContractor desires to

continue 6rotection of such data, th.e Contracto:: shall wi t hho Ld

such data land not furniSh them to the Government under this

Cont::act. I As a condition to this withholding, the Contracto

shall ide~tify the data being withheld and furnish form, fitl and

function

forma ted

is to be

com[:lLlter

drta in lieu thereof. Limited rights d a t a that are

ar a computer data base for delivery to the Gover

tkeated as limited rights data and not restricted

siftware,

nt



(2) [Reserved.]

(3) [Re1!terved.J-

(h) SUbcontracting. The Contractor has the responsibili,ty to­

obtain from its subcontractors all data and rights therein

necessary to fulfi 11 the Contractor 's obli gat ions to the

Government under this contract. rf a sub-contractor refuses to

accept terms affording the Government: such r igh ts, the Cont\ractor

shall promptly bring such refusal to the attention of the

Contracting Officer and not proceed with subcontract award

without further authorization.

(i) Relationship to patents. Nothing contained in this

shall imply a license to the Government under any patent

construed as affecting the scope of any license or other riqht

otherwise granted to the Government.
J

Alternate I (JUt. 1985). AS prescribed in 27.409(b), subst±itute

the following definition for "t.imited Rights Data" in paragqaph

(a) of the clause:

"t.imited rigl'lts· data," as used in this clause, means dajta

(other than computer software) developed at private expense !that

embody trade secrets or are commercial or financial and

confidential or privileged.

Alternate II (JUt. 1985). As prescribed in 27.409(c), i ns er t

the following subparagraph (g) (2) in the clause:

(g)(2) Not'",ithstanding subparagraph (g) (1) above, the

contract may identify and specify the delivery of limited riqhts

data, or the Contracting Officer may require by written request

the delivery of limited rights data that has been withheld 0

.



would rtherwise be withholdable. I~ delivery of

reqUirfd, the Contractor may affix the following

Notice' to the data and the Government will thereafter t

data, 1Ubject to the provisions of paragraphs (e) and (f)

in accordance with such Notice:

"LIMITED RIGHTS NOTICE (JUL 1985)

(a) !These data are submitted wi th limited rights under

Government contract No•••••• ( and subcontract ••••• , if

appropr~ate). These data may be reproduced and used by

Government with the express limitation that they will not,

withoutlwritten permission of the Contractor, be used for

so

the

,

".

purposes of manufacture nor disclosed outside the Gover

except Jhat the Government may disclose these data outside

Governm~nt for the following purposes, if any, provided thalt the

Governmelnt makes such disclosure subject to prohibition

further 6se and disclosure:

------(AkenCies may list additional purposes as set forth

27.404(d)(I) or if none, so state]

(b ) . '11
,i S Notice shall be .mar k ad on any reproduction of these

data, in whole or in part."

(End of lotice)

Altern~te !II (Date). As prescribed in 27.409(d), insertithe
i

following subparagraph (g) (3) in the clause:

(g) (3) (i) Notwithstanding subparagraph (g) (1) above, the

contract may identify and specify the delivery of restrict

. I f h 'ff' ,computer so tware, or t. e Contractlng 0 lcer ~ay requlre

written r~quest the deli'lery of restricted computer softwar th.'!:



i,

has bei!n wi thheld or would otherw i se be 'wi thh01dabl e. If
,

delivery of such qomputer software is so required, the Contracto~

may affix the f011,owing "Restricted Rights Notice" to the

computer software ,and the Government will thereafter treat the

computer software,' sUbject to paragraphs (e ) and (fl abov~, in

accordance with th~ Noticel

"RE~TRICTEO RIGHTS NOTICE (JUr. 1985l

(al This computer software is submitted with restricted', rights

under Government Ci,>ntract NO ••••• (and subcontract •••••• , lif

appropriate). It~ay not be used, reproduced, or disclose~ by

the Government exc~pt as provided below or as otherwise expressly

stated in the cont~act.

(b) This comput~r software may be--

(1) Used or 'cop Led for use in or with the computer or

computers for which it 'Has acquired, including use at any

Government installa~ion to which such computer or computer~ may

be transferred;

(2) Used or eop red for use in a backup computer if any

computer for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or backup

purposes;

(4l Modified~ adapted, or combined with other computer

software, provided that the modified, combined, or adapted

portions of the derivative software incorporating restrict~d

computer software

and

made subject to the same restricted rights;

--,-_...:..:..,~--_._-----_.
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(\5) Disclosed to and reproduced for use by support

contracl.o r s i,~ccocd"ce with aubpa r aq r aph s (" thco'gh

above'rrovided the Government makes such disclosure or

reprodu.l... tion subject to these restricted rights.

(l) Used or copied for use in or transferred to a

replace~ent computer.

rvice

the

reotwithstanding the foregoing, if this computer sOf(C)

is publ~shed copyrighted coritputersoftware, it is

Governmint, without disclosure prohibi~ions, with the mi

rights srt forth in paragraph (b) above.

(d) 1Y other rights or limitations regarding the use,

dUPlicatton, or- disclosure of this computer software are to lbe

expresslJstated in, or incorporated in, the contract. .•

(e) Tl1is Notice shall be marked on any reproduction of this

computer Isoftware, in whole or in part."

(End of notice)

(Ii i J Where it is impractical to include the above tice

on restricted computer so~tware, the following short-form Noltice

may be us~d in lieu thereof:

"RESTRICTED RIGHTS NOTICE

(SHORT FORM (JUr. 1985)

use, reproduction, or disclosure is subject to

res tr ict ions set forth in Con tract NO....... (a

subcontract ...... if appropriate) with ••.••••

(name of Contractor and subcontractor) ."

(Enq ofnoticeJ



\

(iii) If restricted computer software is delivered with,

the copyright TrOtice of 17 U.S.C. 401, it will be p r e surned to be:.-,

published copyrighted computer software licensed to the

Government without disclosure prohibitions, with the minimllm

rights .set forth in paragraph (b) above, unless the Contraptor

includes the following statement with such copyright notic$!:

"Unpublished~-rights reserved under ~he Copyright taws af ~he

uni ted States."

Alternate IV (JUt 1985). As prescribed in 27.409(e),

substitute the following subparagraph (c)(l) in the cl~use;

(C) Copyright. (1) Data First Produced in the Perform_nce of

the Contract. Except as otherwise specifically provided in this

con tract, th~ Con tractor may establi sh e La im to copyr ight

subsisting in any data first produced in the performance of: this
i

contract. When claim to copyright is made, the Contractor shall
,

affix the applicable copyright notice of 17 U.S.C. 401 or 4D2 and

acknowledgement of Government sponsorship (including contra~t

number)t.o the data when such data are delivered to the

Government, as well as when the data are published or depos ted

for registration as a published work in the U.S. Copyright

Office. E'or data other. than computer software, the ccn t r ac eo e

grants totheGovernment~and others acting on its behalf, ~

paid-up, nonexclusive, irrevocable, worldwide license for a~l

such data to r ep r oduce , prepare derivative works, distribute:

copies to the publ i c , .. and perform publicly and display publ i c l y ,

by or on behalf of the Government. E'or computer software, tre

Contractor grants to the Government and others acting on its:
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not

c

lbehalf.
\,
t

works, and perform publicly and display publicly, by or on

I
of the fovernment. I

Alterrte V (JUr. 1985) As prescribed in 27.409(f), add \the

fOllOWilg paragraph (j) to the clause:

(j) 'J;'he Contractor agrees, except as may be otherwise

i
behalf,1 a paid uP'c nonexclusive, irrevocable worldwide lic~nse

t

such cemputer software to reproduce, prepare deriv~tive_
~

I

specifi~d in this contract for specific data items listed al
\
~

subject Ito this paragraph, that the contracting Officer or an
."!
!

authOrizr representative may, up to three years after accettance

of all it

l
ems to be delivered under this contract, inspect a~ the

o _ _ _ _ f
Contractor's facility any data withheld pursuant to paragra~h

\ llf f 'f' h I(g) (1) a ove, or purposes 0 c ve r i ylng t e Contractor's \

~ssertio c' pertaining to the limited rights or restricted riJhts

status oj the data or for evaluating work performance. w~e1e the

Contractor whose data are to be inspected demonstrates to t~e
I

Contract~ng Officer that there would be a possible conflict

interest lif the inspection were made by a particular

t
iof
t

represent~tive, the Contracting Officer shall designate an

alternate I inspector.

4. sec c i on 52.227-15 is added to read as follows:
i,

52.227-151 Representation of Limited Rights Data and Restric~ed
~

Computer Software.

As presJribed in

sOlicitations that

Data--Genelral:

27.409-(g), insert the following

include the clause at 52.227-14,

provision 1:1
R

1
Rights i~

t·
~

I
i
k ~
L~
t
"f
I
i
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[REPRESENTATION OF c.rM!TED RrGHTS DATA AND

R1!'STRrCTED COMPUTER SOFTWARE (JUt. 1985)! '".

(a) This solicitation sets forth. the work to be performed if a

contract award results, and the Governm.ent's known delivery,,
requirements for data (as defined in FAR 24.401). Any re'!ulting

contract may also provide the Government the option to order

additional da.ta under the Additional Data Requirements c Lause at

52.227-16 of the FAR, if included in the contract. Any da,ta

delivered under the resulting contract will be subject to ,the

Rights in Data--General clause a~ 52.227-14 that, is to be.
j

included in this contract. Under the latter clause, a Co~tractor

may withhold from delivery data that qualify as limited-ri~hts

data or restricted computer software, and deliver form, fi~, and
,

functio~ data in lieu thereof. The latter clause also mai be

used with its Alternates rr and/ortn to obtain delivery pf

1 imi ted-righ ts data or res tr icted computer so ftware, marked with

limited rights or restricted rights notices, as appropriat~. rn

addition, use of Alternate V with this latter clause proviQes the
j

Government the right to inspect such data ~t the Contractor's

facility.

(b) As an aid .in determining the Government I s need to iqclude

any of tbe aforementioned Alternates in the clause at 52.227-14,
1

Rights in Data--General, the offeror's response to this

solicitation shall, to the extent feasible, complete the

representation below to either state that none of the data

qualify as limited-rights data or restricted computer soft~are,

or identify which of the data qualifies as limited-rights data or

:;>
/

•



restriCted computer software. Any identification of limit

rights fata or-restricted computer software in the offeror 'is ­

response is not determinative of the status df such data shbuld a

contrac\ be awarded to the offeror.

J ,E"ESE,TAT'O' CO'C"" .. OATA "O'TS

Offero\r has rev iewed the requirements fdr the del ivery of Ida ta

or software and states (offeror check appropriate block)--

1-1 None of the data proposed

for fulfilling such requirements qualifies

limited-rights data or' restricted computer

software.

I_I Data proposed for fulfilling such

requirements qualify as limited-rights data pr

restricted computer software and are identiflied

as follows:

NOTE: "~imited rights data" and

are define& in the contract clause

General."

"Restricted computer sof

entitled "Rights rn Data-

e"

(End of provision)

5. SectioJ 52.227-16 is added to read as folloWs:

52.227-16 [Add i t i ona L Data Requirements.
~

/



As prescribed in, 27.409(h),. insert the following clause:

A'O'OITIONAL DATA REQUIREMENTS (JUL 1985)

(a) In addition to the data (as defined in the clause alt
i

52.227-14, Rights in Data--General clause or other equival~nt
1

included in this contract) specified elsewher~ in this conkract
f,

to be delivered, the Contracting Officer may, at any time \1uring
j

contract performance or within a period of 3 years after
,

acceptance of all items to be delivered under this contrac~,,

order any data first produced or specifically used in the

performance of this contract.

(b)
,

The Rights in Data--General clause or other equival'i!nt,
included in this contract is applicable to all data ordereJ under

this Additional Data Requirements clause. Nothing contain!d in

this clause shall require the Contractor to deliver any da~a the
1

withholding of which is authorized by the Rights in Data--qeneral,
or other equivalent clause of this contract, or data which lare

1

specifically identified in this contract as not subject to this

clause.

(c) When data are to be delivered unde~this clause, th~

Contractor ""ill be compensated for converting the data into! the

prescribed form, for reproduc-tion~and for delivery.

(d) The Contracting Officer may release the Contractor

i
I

firom
1

the requirements of this clause for specifically identifiedldata

items at any. timeduring the 3-year period set forth in (a) ab cve ,

6. Secti~n 52.227-17 is added to read as follows:

52.227-17 Rights in Dat3--Special Wotks.

As prescribed in 27 .40~( \). insert the following clause:
-:

_'v'

---



RIGHTS IN DATA--SPECIAL WORKS (JOL 1985)

19

pricing \.or management information.

3
1
i

(a) IDefinit1"ons. I
".Datall,,, " used in this c.laus.e, means recorded informati~.n

. . ]
regardlrS~ of form or t~e medium on which it may be record,~.

The terl'l LncIudes technlcal da ta a.nd computer software. Th;e.i term
I !

does not include information incidental to contract .

d . . tl . h f . . 1 'd .. .a mlnls; rat i en, sue as i nanc i a i ;: a mlnlstratlve, cost or

'~
ii
1
J
l
~
i

"onli1ited rights," as used in this clause, means therigft of

the GOV1rnment to use, disclose, reproduce, prepare derivat~ve

works,drstribute copies to the public, and perform PUbliCl! and

display rUbliClY, in any manner and for any purpose whatsoeter,

and to hrve or permit others to do so. I
(b) Allocation of Rights. (1) The Government shall have--

1
\ .~

i ) Unlimited rights in all data delivered under tQis
1
t

c;ontract)\. and in all data first produced in the perfor.mance !.·.•.. o. f
1

this contract, except as provided in paragraph (cl below foJ

copyrigh~. I
~ .

(\ii) The right to limit exercise of claim to cOpyri!ght
'~

in data flirst produced in the performance of this contract, land
~ '

to obtainl assignment of copyright in such data, in accordancle .
.~.

~

t,
1

certt3 n,

i
to copyrIght subsisting in data first producedto

with sUbPI'ragraPh (c) (1) below.

(Iii) The right to limit the release and use of

data in a1cordance with paragraph (d) below.

(2) j The Contractor shall have, to the extent permissi~n is

granted iq accordance Wi th subparagraph (c ) (1) below, the ritht
'\

in the per~ormance of this contract.



(c ) Copyright. (1) Data fil:st pl:oduced in the perfol:mance of

this contl:act.-

(i) The Contl:ac.tol: agl:ees not to as ser e , establish, or

au t ho r i ae c ehe r s to assert .ol:establish, any claim to copyright

subsisting in any data fil:st pl:oduced in the pel:fol:mance o~ this'

contl:act without pl:iol: wl:itten pel:mission of the contl:acti~g

Officel:. When claim to copyright is made, the Contl:actOl: ~hall

affix the appl:opdate copydght notice of 17 U.S.C. 401 or 1402

and acknowledgement of Govel:nment sponsol:ship (including c~ntl:ace

numbel:) to such data when delivel:ed to the Govel:nment, as well as

when the data are pUblished Ol: deposited fOl: registl:ation a:Sa

published work in the U.S. Copyright Office.1'he· Contractor

gl:ants to the Govel:nment, and o t he r s acting on its behalf, a
paid-up nonexclusive, il:l:evocable, wOl:ldwide license fOl: all such

data to repl:oduce, pr epa r e derivative wOl:ks, distdbute cop es to

the public, and pel:fol:m publicly and display publicly, by 0 on

behalf of the Govel:nment.

(ii) rf the Govel:nment desil:es to obtain copYl:ight n

data fil:st pl:oduced in the pel:fol:mance. of this contl:act and

pel:mission has not been granted .aa set fOl:th in subdivision ·(i)

above, the Contracting Officel: may direct the ccn er ac eo r to I

establish, Ol: authol:ize the establishment of, claim to copyr,ight

in such data and to assign, Ol: obtain the assignment of, suqh

copYl:ight to the Govel:nment Ol: its designated assignee.

(2) Data not fil:stpl:oduced in the pel:formance ofthi~

contz::act. The con e r aceo e s ha Ll not, without p r i oz wl:itten

pe rmLss l cn of the Contl:actingOfficel:, incoz::poz::ate in data

~
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,;0'Li·/,,=lr~r1·'.l:ldt-:':' t n i s caner-act any d'at:::t not :irst produced

noticelof 17 U.S.C. 401 and 402, unless the Contractor id

such data and grants to the Government, or acquires on it

."..

raphlicense of the same sctipe asset forth in subpabehalf t a

(1) abov e ,

?~rEorhance of this contract and which cont~in the copyri

(d) Release and use restrictions. Except as otherwise

specif~cally provided for in this contract, the Contractorlshall

not us. for purposes other than the performance of this

nor shalll the contractor release, reproduce, distribute, 0

tract,

publishfany data first produced in the performance of this

contracl, nor authorize others to do so, without written

permissfon'of the Contracting Officer.

(e) tndemnity. The Contractor shall indemnify the Government

and itslofficers, agents, and employees acting for the Government

against [any liability, including costs and e xpe n s e s , l ncu r r ed as

th, res~lt of the violation of trade secrets, copyrights, dr

righto~ privacy or publicity, arising out of the creation

de Li ve ry], publication, or use of any data furnished under this

in

less

a r IS

contract~ or any libelous or other unlawful matter contai

requiced Iby f i n a I d e c r e e of a c o u r t of c crnp e t e n t j u r i sd ic t qon;

particip~te in the defense thereof, and obtains the contra

such dati' The provisions of this paragraph do not apply

the Govejnment provides notice to the Contractor as

practica le of any claim or suit, affords the Contractor a

opportun~ty under applicable laws, rules, or regulations

consent ~o the settlement of any suit or claim other than
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to

ins'.:

the

ts

",~

~or. ti(). ~:1~~~": :.>r:')vif~~r:'''''s l~:!t·.: t., rn~+:~::,i..~l :'.ir~is~~~~ tj ~:....
"

dontrc1ctor by~he GO'Jer:1me:1t and i nc o r pr oa t ed in ,~"til to

I,,· ,ynlS clause applles.
!i. Section 52.227-18 is added to read as follows:
I

5~.227-18 Rights in oita--Existing Works.
!

lAS prescribed in 27.409(j), insert the following clause:
"

!, RIGHTS IN OATA--EXISTING WORKS (JUr. 1985)

\ (a) Except 'as otherwise provided in this contract, the

C1ntractor grants to the Government, and others acting on

be!,half, a paid_up nonexclusive, irrevocable, worldwide 11
" ,

"reproduce, prepare derivative works, and perform publicly
,

difPlaYPUbliclY, by or: on behalf of the Government, for a

mater:ial or: subject m~tter called for: under this contract,

WhJch this clause is specifically made applicable.

Jb) The Contr:actor: shall indemnify the Government
I

of~icers, agents, and employees acting for: the Gover:nment
,

an y l\ liability, including costs and expenses, incurr:ed as th

restlt of (1) the violation of trade secrets, copyrights, a

rig~t of privacy or publicity, ar:ising out of the creation,i '. .. . .
delilyery, publication or: use of any data furnished under eh i s

contlract; or (2) any libelous or: other u n Lavf u I -e a t ee r cant
I,

in S~ch data. The provisions of this paragraph do not appl
I
I . . ,

unlets the Gove'rnment provides notice to the Contractor as

as ptacticable of any claim or suit, affords the Contractor

opp01tunitY under applicable laws, rules, or regulations to

part~cipate in the defense thereof. and obtains the Contrac

conse0t to the settlement oE d~'1 suit oc cl~i~ Qt~~r t~3n 3S
, .

on

n

CiS
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lies:

.-: :"1~

~e1uir~d by ~inal ~~c~ge ~E ~ co~=t of COM?~t~ht :l~~~~i-~

and dol not apply to material furnished to the ':,)n::r~ctor

Governj"" ~'d , ••••p•••••d ,. d", •••" ••••, ••1." ••
. (End oe clause)

8. Se1tion 52.227-19 is added to read as follows:

52.227]19 Commercial Computer software--Restricted Rights

AS prrscribed in 27.409(K), insert the following clause:

COMM,RCIAL COMPUTER SOFTWARE -- RESTRICTED RIGHTS (JUL

(a) .s used in this clause, "restricted computer softwa

thereof,I' that has been developed at. private e xpe n ae. and ei

means arty computer program, computer data base, or documen

a trade Isecret, is commercial or f Lna nc i aI and confidential! or

priVilegid, or is published and copyrighted.

(b) N! ••' ••••••d'.' ••, p ••".,•••••••••••••••, ••••••••d
in any c ntractor's standard commercial license or lease

agreemeni pertaining to any restricted computer software .

delivere

J
under this pu r r ch ase order/contract, and. irrespective

of IoIhethe\r any such agreement has been proposed p r i o r to or i.after

issuance .f. f .... pu r ••••• o zd ..I"·..·c e ".f ..... fact t~a

agreement may be affixed to or accompany the restrlcted c

software rOftware upon delivery, vendor agrees that the

Government shall have the rights that are set forth in

(c) below Ito use, duplicate or disclose any restricted

software dlel ivered under this purchase order/contract.

and p r o v i sli on s of this contract, including any commercial

or licensel agreement, shall be,;;ubject to paragraph (c) beld, a:o':

shall c omp Ly with federal laws and the E"edera~ Acquisition

Re>jul.ltion
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(c) (1) T~c:!~:Jtrict~d ,:,om? u t e r S'Of~w'a t"t?
~ ~. .

o e , J;'/er~c U:lJ elc th i 3

cont~act may not be used, ~ep~odGced o~ disclosdd by the

Government except as p~ovided below or as e~pressly state~ othe~­

wise in. this contract.

(2) The restricted computer software may be--

(i) used or copied for use in or with the compu cer or

computers for which it\olas acquired, including use at any

Government installation to which such computer or computer;s may
I

be trar.sferred;

(ii) Used or copied for use in or with backup computer

if any ;:omputer for which it was acquired is inoperative;

( i ii )

purposes;

Reproduced for safekeeping (archives) or ba~kup

(iv) Modified, adapted, or combined with other c ornpu t e r

software, provided that the modified, combined, or adapted I
.. .1 .

portions of the derivative soft·...areincorporating any of tHe

del i vered, r e s tr icted computer sofeware sha 11 be subject tq same

restrictioMs set forth in this purchase order/contract; and

(v) Disclosed to and reproduced for use by support)

sd~vice contractors or their subcontractors,. subject to the same

r e s t r i c t i cn s set Eorth in this pu r ch a s e order/contract.

(v i) Used or copied Eor use in or transferred toa'

replacement ~omputer.

(3) rf the restricted compute~software d e Li ve r e d u nd.e r

this purchase orde~/contract is puc Li sh ed and copydghted, i,t is

licensed to the Government, w i t hou t d i s c I o s u r e p r on i b i e i on s , ·... it~

t'1e rights set f o r t h in s ub pa r a q r a p h (2) above unless e xp r e ss Ly ,
sta:ed o:~e~~ise i~ th~5 9uc=~ase ord~c/contr~ct.
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~I 7~..J.::1-~ ,::.:~ .. ::~ .... :,::.\s-:bl~ ::,c; CC:i~:" .• c t o r sh.-::~! J::£-l:~.] -

:-<otice! substantially as f o l Low s to any r e s t r l c t ed compute

softlo/are delivet"ed under this purchase order/contract;ot",l if the

vendorldoes not, the Government h.s the right to do so:

t

wi 11

ter

"Unpublished - rights reserved under the copyrighnotice:

"Notic~- Notwithstanding any other lease or license

that maly pertain to, or accompany the delivery of, t:his

soEtwarle, the rights of the .Government regarding its use,

••p••d'r"" .~ d•••'•••••••••••e' , •••• t •.••v••••

contracf (or purchase Order) No. .)

(d) if any restricted computer software is delivered u

this cOltract with the copyright notice of 17 U.S.C.401,

be pt"eSU\med to be pubIi shed and copyr i ghted and 1 icensed

ccv•••m'r' i vir, "'P'''9.'P' (c ) 13' a bo ve , •

statemen~ substantially as follows accompanies such copyrig

of theU~ited States."

(End of clause)

9. Secti~n 52.227-20 is added to read as follows~

52.227-20\ Rights in Data--SSIR .l?rogram.

As pres~t"ibed in 27.409(1), insert the following clause:

RIGHTS IN DATA--SSIR PROGRAM (JUL 1985)

(a) Detinitions.

"comput1r software," as used in this clause, means compu~

programs, romputer data bases, and documentation thereof.

"Data," fS used in this clause, means recorded information

t"egardlessofEorm ot" the media on Io/hlCh it may be recot"ded.1 7~~

term lnclu~es technic31 datn and computer soEt~ace. The te
- I.
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~

does not include informatinn i n c.i d e.n t a l ~., t:'0n,::,:·,-:t:"

administcatio';; such as f i n a n c i a 1, '3cmLnistra::i'/e, cost at

pricing or management information.

.,..

"Form, fit, and function data," as used in this clause, means

data relating to items, components, or processes that are!

sufficient to enable physical and functional interchangeaqility

as well as data identifying source, size, configuration, ~ating

and attachment characteristics, functional characteristic~, and

performance requirements except that for computer softwar~ it

means data identifying source, functional characteristics,; and

per formance requ iremen ts bu t spec if ica lly excludes the s our c e

code, algorithm, process, formulae, and flow charts of the

software.

"~imited-rights data," as used in this clause, means data

(other than computer SOftware) developed at private expense that

embody trade secrets or are commercial or financial and

confidential or privileged.

"Restricted computer software," as used in this c Lau s e ; i1)eans

cOmputer software developed at private expense and that is ~

trade secret; is commercial or financial and confidential o.r

priviledged; or is published copyrighted computer soft'",are;l

including modifications of such computer software.

"SBIR data," as- used in this clause, means data first p r odu c ed

by a Conttactor that is a small business firm in performance of a" .. .. i

small bu s i ne s s innovation research contract issued under th.e

authority of 15 U.S.C. 638 (Pub. L. 97-219, Small Business

rnnovation Development Act of 1982), -",hich data are not gen~ralll

-_._-"-=---~--------'---.~~-~_."
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,I· (' k nown , lilnd which d,1!:a without ob Li qa z Lo n as to its

conEidJnti,di:-y ha ve not been made available to others by tile

Contradtor or are not already available to the Government.

and

this

t of

which

ve

scientific or technical nature.

"Technical data," as used in this clause, means that da

data sel: forth in the SBIR Rights Notice of paragraph (d)

clause.

"Unlimited rights," as used in this clause, means the

the Gove~nment to use, disclose, r~pi~duce., prepare

are of

works, d]istribute copies to the public, and perform

"SBIRI rights," as used in this clause, mean the rights inl SBIR

display ~ublicly~ in any manner and for any purpose whatsoe,er,

contt'act;

or routin~maintenanceand repair of items, components, or

on,

is

graph

E'orm, fit, and function data d e Li ve zed under

Data specifically iden.tified in this, contract

delivered without restriction;

rights in--

,iii Data delivered under this contract (except

(~ L)

have or permit others to do so.

Allocation of rights. (II Except as provided in pa

I regarding copyright, the Government shall have

(b)

and to

data to

restrictej computer software) thAt constitute manuals or

instructional and training material for installation,

processes ~l' elivered or EurnishedEor use ~nder this contract! and

. (i 1') All other data del ivered under this contract unless

p r ov i d ed o t oe r-.... ise f o r Sari< data in03ccordance ·.... it;, pa r aqr a pb (d)

c,



h-=10~; 0C ~'J~ 1 t:!li':.-="'!> ..·=i·;h~.~ ~.ltj c r , =.:::~t=ictl~d ::om~~,t~r: f.:·N;-=:t'~

~

in r:iccocdanc:"= wi th pa r aj ra p h {/l) belo'",_

(2) The contractor shall have the right to--

(i) E'rotect sarR rights in SarR data delivered under

this contract in the manner and to the extent provided in

paragraph (d) below;

(ii) Withhold from delivery those data which are

limited-rights data or restricted computer software to

provided in paragraph (g) below;

(iii) Substantiate use of, add, or correct sarRrights

or copyrights notices and to take other appropriate action. in

accordance with paragraph (e) below; and

(iv) Establish claim to copyright subsisting in

first produced in the performance of this contract to the

provided in subparagraph (c) (1) below.

(c) Copyright. (1) Data first produced in the performaince of

this concract. Except as otherwise specifically provided ih this

contract, the Contractor may establish claim to copyright

subsisting in any data first produced in the performance of this

contract. rf claim to copyright is made, the Contractor shill

affix the applicable copyright notice of 17 U.S.C. 401 and

and acknowledgement of Government sponsorship (including

number) to the data when such data are delivered to the

Government, as well as when the data are pUblished or deposited

for registration as a published work in the U.S. copyright

Office. E'or data other than computer software the Contract

grants to the Government, and others acting on its behalf, a

-~
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d\~ {~ lJaid-u~ noriex c Iu s i ve , i r r evo c ah Ls , ·..;()r~,'h./id.~ l~i(":,on~l~ .. ;\

!~
...s •...:;, n (-=r eo r oduce , pr~are ded'/a:i'Je wo zk s , distribute c op i e s to

behalf lof the Government, for all such data.

,
pUblic~ and perform publicly and display publicly, by or o~

~

t
E'or computer j

\'
~,

sOf~warr'

actlng tn

the Contractor grants to· the Government, and othe!rs,
its behalf, a paid-up, none~cluaive, irrevocable i

worldwide license for all such computer software to reprodube,
•}

prepare [derivative works, and perform publicly and display I

by or on behalf of the Government.

Data not first produced in the performance of th~s

The Contractor shall not, without prior written

permissi9n of the Contracting Officer, incorporate in data

delivered under this contract any data that are not first

on

produced lin the performance of this contract and that conta~n the
.~

copyrigh~ notice of 17 U.S.C. 401 or 402, unless the contra9tor
Ii

identi fi~s such data and grants to the Government, or acqUir!es

its behal!f, a license of the same scope as set forth in

subparagr~ph (ll above.

(3) I Removal of copyright notices.
!

The Government agr~es
t
t

\1
f

data delivered
t

thereafter treat!the
k

not to re10ve any copyright notices placed on data pursuant to

this parajraPh (c ) , and to include such notices on all

reproductions of the data. !
~
~

(d ) Aigr" eo s". d.". '" The cco t r ac ec r t s e u e ho e i eed eo

affix the ~ollOWing "S8IR Rights Notice" to S8IR

under this[ contract and the Government will
n

data, sub j ec t; to. the provisions of paragraphs (e) and (E) bellow,

in accordamce with such Notice: ,
~
~

';;
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SBIR RICHTS NOTrCE r.rur, 1985)- ,

These SflIR <!:!ta are furnished with SBIR r i qn t s under co?tract:-­
t

-"1

NO. _ (and subcontract if appropriate). For a 4eriod
"

of 2 years after acceptance of all items to be delivered Jnder
t

this contract, the Goyernmentagrees to use these data fot:
!

Government purposes ~nly, and they shall not be disclosed ~utside

the Government (inclUding disclosure for procurement purpo~es)
1

during such period without permission of the Contractor, e~cept
¥

that, subject to the foregoing use and disclosure prohibit~ons,

such da~a may be disclosed fOr use by support contractors.1 After
1

the aforesaid 2 year period the Government has a royaltY-f~ee
1

license to use, and to authorize others to use on its behatf,

these data for Government purposes, but is relieved of alll

disclosure prOhibitions and assumes no liability for unaut~orized

use of these data by third parties. This Notice shall be ~ffixed

to any reproductions of these data, in whole or in part.

(End of notice)
t

(2) The Government's Sole obligation with respect t~ any

saIR data shall be as set forth in this paragraph (d).

(e) Omitted or incorrect mar k i n q s , ( 1) Oata delivered ~o the

Government without any notice authorized by paragraph (d) abc ve ,
~

and without a copyright notice, shall be deemed to have bee*

furnished with unlimited rights, and the Government assumes!no

liability Eor the disclosure, use, or reproduction of such data.
\

However, to the extent the data have not been disclosed witBout

restriction outside the Government, the Contractor may requ~st,

1
within six months) or a longer time approved by the Contrac~ing

"



.~'0 c; Q::~;ic~\:: Coc ~lOod c e use SI10''''':1) ,jf.·~dr d~~li;/er:'! of sur:, fj,;t':.=J.

[)·~r:nissiQato-;"a·Je notices [JL1ced o n qL1,~lifIing data a t t

contraftor,s expense, and the Contracting Officer may agr

so if the Contractor--

to do

(i) Identifies the data to which the omitted notice is

to be applied;

inadvertent;

(ii) Demonstrates that the omission of the notice

is

Acknowledges that the Government has no liab

to the disclosure or use of any such data mad

(ii I ) ss tabU shes tha t the use ·of the proposed no
I

authoriJed; and

wi th

to the a~dition of the notice or resulting from the emission of

the noti4'e.

(2~ The Contracting Officer may also (i) permit

notice isl to be made and demonstrates that the c o r r e c e noti

the Contr~ctor identifies the data on which correction of t

correctioln, at the Contractor's expense, of incorrect notic

is

·Fl •

c~

an

(iii) above

data other

authorize~, or (ii) correct any incorrect notices.

(f) prqtection of limited rights data. When

that listJd in subdivisions (b) (1) (i), (ii), and

specified ~o be delivered under thi.s contract and such data

qualify as\ either. limited-rights data or restricted computer

software, ~heContractor. if the Contractor desires to continue

protection lof such data, shall withhold such data and not furi:1(.s:'

them to th~ Government under this contr~ct. As a condition

this ·",ithhollding the Contractor shall identify the data be i n

-
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withheld and furnish form, fit, ;1:1d :unc:i0:"1 rj.lta :n l i eu

thereof. ..
(gl Subcontracting. The Contractor has the responsibility to·

obtain from its subcontractors all data and rights therein

necessary to fulfill the Contractor's obligations to the

Government under this contract. If a subcontractor refuses to

accept terms affording the Government such rights, the Contractor

shall promptly bring such refusal to the attention of the

Contracting Officer and not proceed with subcontract award

without further authorization.

(hI Relationship to patents. Nothing contained in this

shall imply a license to the Government under any [>atent 0

construed as affecting the scope of any license or other riqht

otherwise granted to the Government.

(End of clause)

10. Section 52.227-21 is added to read as follows:

52.227-21 Tech~ical Data Certification, Revision, and

Withholdi~g of payment--Major Systems.

As prescribed in 27.409(q), insert the following clause:

TECHNICAL DATA CERTIFICATION, REVISION, AND

WITHHOLDING OF PAYMENT-~MAJOR SYSTEMS (JUL 1985)

(al Sco[>e of clause. This clause shall apply to all tee

data (as defined in the Rights in Data __General clause incl

in this contract) that have been s pec i f i e d in this contract

being subject to this clause. It shall a pp Ly to all such data

delivered, or required to be delivered,at any time during

..
~ ..,
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..
ing

ac:

c0~tr'~r ~~rfcrmanca or,wi:~!n 3 yoa~=af:er acceptance o~ ~:l

l~~ms (rtll~r than technical data) delivered underthrs cont

unless a different period is set forth herein. The Cont

.;\ (J

se.

tec~nical

(1) All techni:::al(b ) T~chnical data certification.

Officer!,ey ''''''0 "0 Coo "e.",. '<Om ell o z pa r t .Of the

require ents of this clause for specifically identified

data ite s at any time during the period covered by this c

that arelsubject to this clause shall be accompanied by the

fOllOWin1' certification upon delivery:

TECHNICAL DATA CERTIFICATION (JUL 1985)

The COltractor, , hereby certifies that ~o

the best Ff its knowledge and belief the technical data deliYered

herewit~ bnder Government contract NO. (and

sUbcontraft , if appropriate) are complete, accu~ate,
and compl¥ with the requirements of the contract concerning such

technicalldata.

CEnd of certification)

(2) IThe Government shall rely on the above c e r t i f i ca t r o n

in acceptirg delivery of the'technical data, and in consideration

thereof mar' at any time during the period covered by this

clause, rluest correction of any deficiencies which are not \in

comPlianCe\With contract requirements. Such corrections shalU be

made at the e xpens e of the ccn e race o r , unauthorized ma rk i ncsl on

data shall Inot be considered a deficiency for the purpose .o f this

clause, butl will be treated in accordance with pa r aq r a ph Cel bf

the Rights ~n Data--General clause included in this contract.

- ~
~
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technical data) delivered under this contract. The

tht.: :·:::q'JdSt I)t tile contcdcting OCfic.;c, to .rsv i s e techni

that are sUbject to this clause to reflect engineering

and

.1 ...T~,~~i":~···:.iL ,':,):.1 t·'?·/i:;:(n~. T~...c :::::'":t=;C~~~ ;;l;:~ .':-;=I ... \
" '- ,

changes made during the performance, of this contract and

affecting the form, fit, and functi.on of any item (other

may submit a request for an equitable adjustment to the

conditions of this contract for any revisions to technical data

made pursuant to this paragraph.

(d) withholding of paYTent. (1) At anytime before final

payment under this contract the contracting Officer may, in the

Government's interest, withhold payment until a reserve no

exceeding SlOO,OOO or 5 percent of the amount of this contract,

whichever is less. shall have been set aside if, in the

Contracting Officer'S opinion respecting any technical data that

are subject to this clause, the Contractor fails to--

(i) Make timely delivery of such technical data a

required by this contract;

Iii) Provide the certification required by subparagraph

(b) (lJ above; (iii) Make the corrections required by

s ubp a r a q r e ph (b) (2) above; or

(iv) Make revisions requested under p a r aq r a ph (c) bOlle ..

Contracting Officer has determir)ed that the Contractor has

( 2) Such reserve or balance sha.ll be withheld until e

delivered the data ar)d/o~ has made th, required corrections or

revisions. Withholding shall not be made if the failure to ma<e

timely delivery, and/or t~e deficiencies relating to delive

r -
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data, nut of ~al!SeS ~eYf)~d ~~~ con~.~~~ !J~ ~!~2 C~n~~~t~0r

c nd without the fault.or ne'jligerlce o f :i1e C0:-ttractot".
',..

3) The Contracting Officer may decrease

sums w~thheld up to the sums authorized above.

of any a\mount under this paragraph, or the subsequent

thereof. shall not be construed as a waiver of any

the

ing

t

v~rnm~fnt

rights.

11. Sedtion 52.227-22 is added to read as follows:

52.227-~2 Major system--Minimum Rights.

As prelscribed in 27.409(r), insert the following clause:

MAJOR SYSTEM--MrNrMOM RrGHTS (JUL 1985)

Notwit~standing any other provision of this contract, the

Government shall have unlimited rights in any technical datq,

other than computer software, developed in the performance

this contlract and relating to a major system or supplies forI a

major sys~em procured or to be procured by the Government,

the extent that delivery of such technical data is required as an

element of performance under this contract. The rights of the

Go""om,ol ood" 'hi, ci,o" '" io ,ddi,;oo '0 ,od 00' io i

of its ri:rts under th~ other provisions of this contract.

12. section 52.227-23 is added to read as follows:

eu

52.227-23 I Rights to Proposal Data (Technical).

As presctibed in 27.409(s), insert the following clause:

RlrGHTS TO PROPOSAL DATA (TECHNrCAL) (JUr. 1985)

___ ' it is agreed that; asExcept fqr data contained on pages

a conditionl of award of this contract, and notwithstanding

conditions bf any notice appeari~g :~ereon, the Government s~

.'
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ha'Je unlimited r i qh t s (as defined i c the "R~ght::~'1 D03t:a­

GI~'leral" claus"; contained in this contract) in and to the

i

technical data contained in the proposal dated

this contract is based.

----, \oIhich

,
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APPENDIX I

The Department of Defense
and Rights in Technical Data

Prepared by
THE LOGISTICS MANAGEMENT INSTITUTE*

a

t
'This app~endiXwas prepared for the President's Blue Ribbon C.ommission on Defense ManagemeT,',t.
The anal SIS and recommendations It contains do not necessanly represent the views of the 1,

Commiss on. I
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impediment to competition for spare parts,
treatment of the government's rights in ,
technical data acquired from contractors w~s
also found to result in sole sourcing for spares.'

The legislative initiatives referred to abo~e
led to the enactment of two largely identic~1
laws covering technical data acquisition antl
rights. One, the Small Business and Federal i
Procurement Competition Enhancement Act bf
1984, Public Law (P.L.) 98-577, dealt with th~
technical data aspectsof civil agency
procurement; the other, the Defense
Procurement Reform Act of 1984 (P.L.
98-525)/ related to DoD procurements. Both
acts required the promulgation of regulations
concerning technical data acquisition and !
rights as a part of the "single systemof I
government-wide procurement regulations!"
that is, the Federal Acquisition Regulation (FtR)
System. I

In the absence of a uniform regulation, I
each federal agency has pursued its own data
acquisition and rights policies. This lack of i
uniformity was exacerbated within DoD b~ a
blanket deviation (effective from August 19~3
until December 30, 1985) from the DoD FAiR
Supplement (DFARS) technical data rights !
policy. During this period, the various Services
used differing approaches to data acquisiti$n
and rights, raising concern in private industll.
This concern was brought to a head by Dop's
late-1985 proposal to issue new technical data
rules in the DFARS. The resulting outcry caused
the proposed rules to be suspended; interim!
rules, close to those previously in existence,
were put in place (and are now in effect) to I
meet minimum statutory requirements until i
these issues could be worked out. Industr~'s

concerns were expressed to the Commission at
an April 14, 1986, public hearing on how qoD
acquires rights in technical data. !

~

I. B~KGROUND I
The Jovernment-inciUding the

Departm~nt of Defense (DoDl-requires rights.
in data fo\ many reasons, among them logistic
support, Ihe dissemination of knowledge, and
the need to operate, maintain, and repair the
systems procured (and to train personnel to
execute these functions). The need for DoD to
have acc~lss to technical data for these purposes
has never been at issue, nor is it now. What is
new, and what is causing industry concern, is a
heavy em hasis in DoD on receiving unlimited
rights in technical data pertaining to proprietary
items so that the data can be used to enable
other firJls to compete with the firm providing
the data. .

Whilf the question of rights in technical
data has ~ever been simple or trouble-free and
no ideal solutions have been found, industry
and gove~tnment usually have been able to
agree on he basisof precedent, commonly
accepted principles, good will, common sense,
and nego iation on a case-by-case basis. But
DoD's neF push for competition hascaused an
imbalance in weighing the.contractor's
legitimat~ interest in protecting data, and hence
its comp5titive position and economic interests,
against the government's need for data,
especiall~ for competitive procurement.

KeeJing the various elements in balance is
in the pullilic interest. Doing so encourages
innovati5n, keeps suppliers in the industrial
base, ani increasescontractors' willingness to
permit government access to and use of data.
Recent DbD actions and the proposed DoD
technicalldata regulations represent a tilt, and
the balance must be restored.

The ~pare parts storm of 1983 and 1984
led to a flood of studies and legislative
initiative~ to avoid the overpricing of spare and
replacement parts. While lack of adequate,
accuratej legible data was identified as a major

5



Representatives from 000 and industry
testified. Annex A lists the witnesses heard.

From the information provided the
Commission, plus our own survey of the field,
it is evident that three primary areas need to be

116

considered: the new statutes; policy (much <if it
independent of statute), which is often reflected
in regulations but which also operates in other
ways; and the regulations themselves. We ~ill
start with the statutes.



II. T~E STATUTES

The tata policy in P.L. 98-577 and P.L.
98-525 islbased on a number of legislative
compromiises. first, regarding basic data rights
policy considerations, the legislative history
indicates fhat the following principles were
agreed u~on:

• Th~ legitimate proprietary interests (as
derned in the fAR) of the contracting
paries may not impair any right of the
p~ries asto patents or copyrights, or any
ot~~r right established by law (e.g., state

trle secret law).

• 5i ce ambiguity increases uncertainty as
to he allocation of rights, the fAR
shepuld define the legitimate proprietary
interests of the government and the
c0r,tractor, including what items of

t,efhnical d"ata qualify for restrictive
Ie ends.

• Wi, h respect to acquisition of
co~mercial products, the surrender of
design. development, or manufacturing
te9hnicaldata should not be a condition
Of},he acquisition except to the extent
teihnical data are necessary for
operation and maintenance.

• In ~etermining the rights in technical
data, the fAR should require agencies to
co sider:

1) whether the item or processto
which the technical data pertain
was developed exclusively with
federal or private funds, or with a
mix of such funds;

(2) the policy and objectives of 35
I u.s.c. 200;
(3) the Small Business Innovation

Development Act of 1982 and the
policy of theSmall Business Act;

I
l

(4) the interest of the government i~
increasing competition; and I

(5) for 000, the prohibition against
acquiring certaintechnical datal
pertaining to commercial I
products. I

"1
• With respect to civi I agencies, the

following additional policy guidance •
was established: The government should
obtain unlimited rights in technical data
pertaining to products developed "
exclusively with federal funds, if the •
delivery of such data is required and th~

, data are needed for the future , I
competitive procurement of substantial;
quantities of supplies or services.: I
otherwise the government should obtain
royalty-free, unrestricted rights to use I
the data for governmental purposes
(excluding the right to publish), .

• Computersoftware, except for comput~r
software documentation (as technical I
data), was not specifically covered bi
these laws. I

• With respect to 000, a period of up td
seven years may benegotiated after!
which the government would obtain I
unlimited rights in certain technical data
delivered with limited rights. I

!
• The regulations shall specify thatthe I

contractor will not unreasonably restrict
suppliers from selling directly to the I

f
government items or processes produc~d

under a subcontract. I
t

. ,I
The legislative agreements also specified

adoption of a number of data management I
techniques, many of which had been I
recommended by the Air force Management

f]17



Analysis Group (AFMAG). In this regard, the
acts and the underlying legislative history
required that the regulations call for appropriate
contractual provisions that:

• specify the technical data to be delivered
and the delivery schedules for the data
(this requirement should reflect a
coordinated strategy based on the
accuisition, program management, and
integrated logistic support plans for the
system; the plans in turn should consider
what technical data will be needed and
when the data wi II be needed);

• specify or reference procedures for
determining the acceptability of the
technical data delivered, in terms of
usability, completeness, and legibility (at
this' point, the agencies should consider
challenging any restrictive markings on
delivered technical data);

• require that technical data items to be
delivered be specified as separate line
items (to permit separate pricing for such
data items);

• permit techniques, such as pre­
notification, to be used to identify
restrictively marked technical data in
advance of delivery (to permit the
government to take remedial action);

• require contractors to deliver updated
versions of technical data previously
delivered to the government;

• provide, at the time of delivery, written
assurances that the technical data are
complete and accurate and satisfy the
contract requirements;

•• establish remedies, including payment
withholding, if the technical data
delivered are incomplete or inaccurate;
and

• with respect to 000, require that
supplies furnished under a contract
identify the name of the actual
manufacturer of the item; the national

118
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stock number, if any; the identity of tMe
contractor; and the source of any ,
delivered technical data.

Finally, recognizing that a contractor's
legitimate proprietary rights should not be
violated merely because the government
obtained accessto them through a federal I
procurement, the acts established (1) a due- !
process procedure for reviewing the legitimacy
of asserted restrictions on delivered technica]
data and (2) sanctions to ensure adherence Wcith
the contract terms: ' ,

• A contracting officer may challenge a~y

prime contractor's or subcontractor's!
assertion of restrictions on the use of '
delivered technical data if the
contracting officer determines that a
challenge is warranted; that is, that
"reasonable grounds" or "probable
cause" exists to question the current
validity of the asserted, restrictions aHd
that continued adherence to them w081d
make it impracticable to procure the i
item competitively. i

• The challenge must be in writing and I,
specify the grounds for the challenge.]

"

• The contractor or subcontractor must
within 60 days, respond to the challenge
with a justification of the restrictions. '

• The contracting officer should then issue
a final decision on the legitimacy of t~e
restrictions. This decision is appealable
under the Contract Disputes Act.

• The government will adhere to the I
restrictions on the technical data until
final disposition of the challenge .

• If the restrictions are found not to be
substantially justified, the contractor IJr
subcontractor shall be Iiable for the 'J I
government's cost of the challenge. If ~he
restrictions are upheld, the government
is liable to the contractor or subcon- "
tractor if the challenge is found not tp
have been made in good faith. '

_·_~_· __·,,--~-,-----_,· ·c-__"---'_7""-----_·_~_~·



• AsIto the administrative burden on the
cOljltractor or subcontractor to retain
redords to prove proprietary assertions,
thd Congress rejected the concept of
prdpackaging justification for restricted
m~rkings and instead adopted the
re~uirementthat the contractor or

'suhcootractor be prepared to furnish
written justification of any restrictions on

,.~~cF~~~~~~;~~~c~~:~anc~oars:~s:rts them,

Analts of the statutes is contained in
Annex B.!

Findin~s and Recommendations

Our lindings and recommendations
regardingthe statutes whose technical data.
provision~ have been described above are as
follows:

1. The inLllectual property statutes and recent
legislaf;on bearing on technical data-such

as P.L. 98-525 and P.L. 98-577-are not the
basic problem.' DoD's troubles with I
technical data are not caused by poorly I
drawn laws, nor are they likely to be ,I
overcome by adding to, changing, or I
deleting current statutory provisions. We 1
have, however, identified areas in whic~
changes to the legislation would correct I
problems, resolve ambiguities, and creat~ a
beneficial uniformity; these areas are 1
discussed in Annex B. I

2. While we have found no fundamental. 1
statutory impediment to development afla
satisfactorvtecbnical data rights policy fpr
000, we note that P.L. 98-525 andP.L. ~8­

577 differin some respects and that this•.. I
leaves the way open for widely diverging
interpretations, resulting in unnecessary. I
confusion, delay in implementation, and I
lack of uniformity. We therefore recomm~nd
adoption of a single statute covering .
technical data or, ifdual statutes are. I
required in this area, that they be identic~L

" , .', "1

I
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III. POLICY

DoD's approach to rights-in-technical-data
issues is not driven solely or even primarily by
statute. It is largely a matter of DoD policy,
expressed to some degree in the DFARS but
also handed down by nonregulatory directives
and memoranda. Becauseno government-wide
rights-in-technical-data policy hasbeen arrived
at, clearly articulated, or strongly enforced, the
federal agencies, as hasbeen noted, are free to
go their own ways. A stronger and more
definitive Executive statement Of government­
wide policy is required to balance the interests
of the parties. "

We have not found problems with DoD's
policies regarding copyrights or its well-:
established policy of obtaining limited rights in
the caseof products developed at private
expense. "Limited rights" and "developed at
private expense," to be sure, are terms
requiring careful definition. On the other hand,
we find in general that a policy of invariably
acquiring unlimited rights whenever
development has occurred at public expense
removes incentive to commercialize. More
importantly, we find that a policy of permitting
contractors no rights in data developed with
mixed funding creates even greater
disincentives.

Recommendations
We recommend that the Executive Branch

develop an overall technical data rights policy
embracing the following principles:

1. Except for data needed for operation and
maintenance, the government should not,
as a precondition for buying the product,
acquire unlimited rights in data pertaining to
commercial products or products developed

120

exclusively at private expense. If, as a
cond ition of the procurement, the i
government seeks additional rights in order
to establish competitive sources, it should
normally acquire lesserrights (such as .
directed licensing or sublicensing) rather
than unlimited ones. The rights least
obtrusive to the private developer's
proprietary position should be selected.

2. The government should encourage a:
combination of private and government
fundingin the development of products.•!

Significant private funding in this mixshould
entitle the developer to ownership of the i
resulting data, subject to a license to the "
government permitting use internally and
use by contractors on behalf of the'
government. If government funding is
substantial, the license should be on a i
royaltv-free basis; otherwise, it should be qn
a reduced or fair-royalty basis. Whenever
practicable, the rights of the parties should
be established before contract award."

3. If products are developed exclusively wit~
government funding, the contractor! ;
developer should be permitted to retain ~

proprietary position in the technical data (?)

not required to be delivered under the
contract or (b) delivered but not needed by
the government for competition,
publication, or other public release. Use ~y

or for the government should be without •
additional payment to the contractor!
developer.

i

The analysis from which these I
recommendations have been drawn is set forth
in Annex C.

-,.~--~-- --~--"



3. Detailed guidance specifying the •
circumstances under which additional rig~ts

2. In determining whether an item or process! ~
was "developed at private expense," the I
following definitions should apply: I
Developed means the item or process exlsts
and is workable. The demonstration of I
workability may occur either prior to, or I
under, the contract. At private expense i
means that the funding for the development
work has not been reimbursed by the I

~government, or such work was not required
as an element of performance under a I
research or development government I
contract or subcontract (however, private!

•expense includes independent research ana•development (IR&D; or bid and proposal •
(8&P) costs even though reimbursed).

I. :.
t
~
f
.~

IV. R~GULATIONS j

There lhOUld be more specific guidance proposed DFARS too long, too complicated, !
than is no-J~ provided on procedures for poorly organized, and ambiguous, especially!
ensuring t at DoD's valid needs for data are when compared with the proposed FAR
met witho t placing contractors at an undue coverage. Annex 0 traces the currently ;
disadvantage that is ultimately not in the public proposed regulatory implementation of the i
interest. Implementation in the FAR is the statutory requirements for technical data and]
appropriate means for translating this overall summarizes our analysis of it. I
guidance l~tO uniform policies and procedures. t
The DFAR1should cover only those . . Recommendations I
implementing and supplementing policies and I
procedure~ required for 000 but not suitable 1. The FARSystem (a single uniform regulation
for civil agencies. applicable to all agencies, with supplements

We ha~e said that the statutory treatment of by agencies as needed) should be used to!
technical data is generally satisfactory. cover data rights. Without the discipline of I'
However, lurther and better policy guidance is uniform system, similar terms and concepts'
necessary fl"fore satisfactory regulations-for are defined and treated differently. The I
000 and for the government as a whole-can differences are not justified. The FARshould
be written.1 The proposed FAR coverage is not providecommon definitions of basic terms]
comprehe7sive enough for DoD's needs. On since there is no apparent reason for •
the other hand, the proposed DFARS coverage agencies to use differing definitions, a
is unnecessarily complicated and difficult to practice that causes great confusion.
understan~. In important ways, the statutory
requireme1ts regarding technical data are not
being follo~ved in the implementations
proposed f~r the FAR and DFARS. This is partly
because th~re is no adequate structural basis
for consistent, uniform regulatory
irnplementation.

Industry comments to the Commission
criticized [DoD's proposed technical data
regulations implementing P.l. 98-525. In
addition tolobjecting to the substance, industry
saw no reafon for independent 000 technical
data coverfge that did not follow the FAR,
especially since the data provisions of P.l. 98­
525 and p.ll. 98-577 refer to the FAR System.
The proposed DFARS treatment of technical
data rightsl was seen as inconsistent with and
supplanting (rather than supplementing) the
technical t'ta rights coverage p.roposed for the
FAR. Furthrrmore, some considered the

i
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will be acquired in limited rights data, to
establish alternative sourcesof supplies,
should be incorporated into DFARS Subpart
227.4. The existing requirement to obtain
approval for any deviation from policy and
contract clauses prescribed in this subpart
should be adhered to. The use of technical
data clauses that acquire additional rights for
the government in limited rights data, if not
specifically prescribed in the regulations,
should require prior deviation approval.

4. There is a great need to reduce the
complexity of the contractual treatment of
rights in technicai data. We recommend the
following steps:

• Separatethe coverage for technical data
from that for computer software. Provide
for separate clauses covering each.

• Combine and simplify the three
mandatory clauses concerning technical
data rights required to be included in all
prime contracts and subcontracts calling
for the delivery of technical data.

• Consider providing basic technical data

122

rights coverage with alternates for
differing contractual situations (e.g.,
basic research, hardware development,
production, supply) rather than the
lengthy and detailed technical data
rights clause now used to cover all
situations.

S. The subcontract provision of the rights-in­
technical-data clause should be modified ito
require the prime contractor and higher ti,h
subcontractors to obtain, after written "
request from a proposed subcontractor, k

" government contracting officer's 1
determination that the need to acquire t~",

right to use the subcontractor's limited rig~ts

data for competitive reprocurement has
been established in accordance with the
regulations.

In summary, our most important
recommendations regarding the regulations are
to (1) adopt uniform government-wide
definitions and concepts and (2) simplify DoD's
basic rights-in-data clause, with a provision ~or

alternates to be added when necessaryto coyer
various types of situations.

7 "
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Software poses a peculiar problem in th~t
it represents a category of information aswelJ as
an end item to be del ivered under the contract,
While it is possible-and hasbeen found !
convenient-to treat software simply as a subset
of data, it would be an improvement to treat

. .. f:

software as a special case, partly because tojdo
so would simplify the treatment of technical]
d~. I

Software and DoD's handling of it are I

I
V. ADDITIONAL MATTERS I

I I. . ..... ... .. I
Commrrclal Product Data accomplished by using the data-withholdin~

The 9verall balancing of interests of the provrsions of the prior policy or by strict 1
contracti~g parties in technical data adopted by limitations on the contract data requirementsior
P.L. 98-5P and P.L. 98-577 was that the order provisions.. .. I
governm5nt would obtain rights inthe technical P.L. 98-525, unlike P.L. 98-577, does nbt
data pert~ining toproducts developed with mandate the restriction on acquiring desig~,
public fu~ds; the Implementing regulations development, or manufacturing data for I
would define the rights of the parties to data commercial products. Further, the requirements
pertaining to products developed with private for planning for the procurement of supplies (or
or mixed funding; and (except for data needed future competition in both acts' encourage 1
for operatIon and main~enance) design, obtaining, during the award of a production I
develoPment, or manutacturing technical data contr.a~t fo~ a major system, proposals for !
pertarmng to commercial products would acquiring rights to usetechnical data for .1
generally Inotbe acquired as a condition of the competitive reprocurement purposes. I
procure"]ent. Industry, in its comments to the Therefore, the DFARS must contain detailed
Commissiion, showed particular concern over guidance specifying when the general I
the propofed and Interim DFARS provisions restriction concerrung the acqursinon of desi~n,
Impleme~tmg the statutory restriction development, or manufactu.rlng data for .1
concernl~g the acqursitron of commercial co,:,merclal products IS or IS not to apply.i}s
product data. This concern related to the indicated elsewhere in this paper, the I
proposedlDFARS definition of commercial restriction should ~pply to theacquisition ~f
produ.cts rSthose offered or sold in substantial unlimited rights. m limited rights data rather I
quantltle~ to the public at established catalog or than to acquismon of the data themselves, aQd
market prices, and to the exceptions permitting should be extended to products developed it
contracting officers to negotiate to acquire private expense in general, not just commer¢ial
commercial product data, including rights in products. .. I
the data,!.f advantageou.s. to. th.• e government. Annex Egives additional background ~.n

The toncept of limiting DoD's acquisition commercial product data. !
of comm •rcial product data is a throwback to '
DoD's pr -1964 data rights policy. That policy f
permlttedia contractor to withhold from So tware
delivery, rven if called for by the contract, data
concerning items sold or offered to the public
commer9,ally If the contractor identified the
source and characteristics of the product
sufficiently to permit it or an adequate
substitut"! to be purchased. P.t. 98-525 now
requires 1D0D to blend its present limited rights!
unlimited rights policy with limitations on
acquiring certain technical data for commercial
products.lrechnicall y, this can be

b
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analyzed and discussed in a seriesof 1986
technical memoranda and a technical report
resulting from research sponsored by DoD and
performed by Professor Pamela Samuelson.'
Samuelson discusses software's hybrid nature,
saying that in its machine-readable form,
software has some characteristics of hardware
and some characteristics of technical data. She
concludes that this hybrid character has led to
confusion about the manner in which software
should be acquired and maintained after
acquisition: should it be treated like hardware,
like technical. data, or differently from both?
Shesays that a central problem for 000,
among others, is that software development is
not thoroughly understood and that, as a
consequence, 000 has not been able to
fashion rules that make sense in terms of the
technology and the economics of the industry.

The problems associated with acquisition
and maintenance of software are bothersome
and probably could be avoided if 000 were
operating under policies and procedures more
closely aligned with the realities of the software
industry.

At the beginning, software was acquired by
000 under its technical data policy. It soon
became apparent that the cost of acquiring
government-wide rights-which is what the
technical data rights policy provides-to
software needed at only one government
installation was impeding the acquisition of
such software. While rights attaching to
proprietary software now are different from
those that attach to technical data, the same
standard data rights clause is used to acquire
rights in both types of items.

Samuelson has said that, with one or two
exceptions, all the problems discussed in her
report are problems identified by 000
personnel. The inescapable conclusion is that it
is time to adopt a new policy that is (1) clear
and coherent, (2) no more divergent from
commercial practice than is necessaryfor DoD
to achieve its mission, (3) appropriate in terms
of DoD's need to use the technology, and (4)
appropriate in terms of the intellectual property
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rights associated with software. The first step it)
this direction should be to establish a separate;
standard software rights clause.

Recommendations

1. The contractual coverage of computer
software (programs and data bases),
including the associated documentation,
should be separated from technical data •
clauses and included in a separate clause 6f
set of clauses. The associated .
documentation should be accorded \
treatment similar to that given the computer
programs and data bases.

2. The regulations should uniformly define
common software terms such as "computer!
software" and "developed at private !
expense" and should provide for equitable ii

allocation of rights in software developed!
with mixed funding, 50 as to encourage the '"
development of new computer software
having a military application.

Annex Egives additional background and
details regarding software.

Mask Works
The Semiconductor Chip Protection Act of

1984, P.l. 98-620,17 U.S.c. 901-914, created
a new form of intellectual property rights to
protect persons who create origi nal mask works
for semiconductor chips.' P.l. 98-525 and P.l.
98-577 require the FAR and DFARS to define
the legitimate proprietary interests of the
government and the contractor. Since this new
form of intellectual property falls within this
requirement, the FAR and DFARS should
include this area.

Recommendation

The technical data rights clause should be
expanded to cover mask works related to
semiconductor chips (a new form of intellectual
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property!established by Congress in 1984, P.L.
98-620).

Data +anagement
In t~e technical data area, 000 faces a

problem leven more serious and less amenable
to solution than the rights-in-data issues. This
problem lis the overall one of data management,

10er~inedlto include, as a minimum, procedures

• d ciding under what conditions to
a9quire or require data from the
cTtractor;

• driding which data to acquire or
reruire and when;

• v~rifying that the data delivered are
a~equate, current, accurate, legible, and
uSFful (a particular difficulty here is with
items for which the manufacturing
tethniques are all-important, as
dlstinguished from those for which
or~inary engineering drawings will
sutfiCe); and

• diermining the best means of storing,
m. intaining, updating, retrieving, and
di seminating the data.

GUi~anCe on the several, facets of data
management is contained in 000 Instruction
501O.12! Management ofTechnical Data, the
latest version of which was released in
Decembtr 1968, and in 000 Directive
5000.19, March 12, 1976, Policies for the
Manage1ent and Control of Information.
Despite tre existence of these regulations, data
manageJent continues to be a significant
problem Appearing before the Commission,
AssistantSecretary of Defense (Acquisition and
Logistics) JamesWade cited a June 1984 000

s

data rights studv/ that concluded that "a farI
more serious problem concerned our inabi lily
to manage the data in our possession. " It is I
apparent from review.of thismaterial and I
DoD's technical data regulations that the 1
preparation of the instruction and directive has
not adequately coordinated with the i
preparation of the acquisition regulations .:1
coveri ng the same subject. I

Recognition of this problem led the Jqint
Logistics Commanders to form a panel to !
develop a DoD-wide program to improve data
quality. The panel has been given six month's to
develop a Program that wi II: 1

• establish uniform procedures for I
identification, specification, acquisition,
and enforcement of data requlremenls,
including treatment of mismarking o~

data and missing or incomplete datal

• assign responsibilities for acquisition land
for enforcement of data requirements
prior to acceptance; I

f
• establish a program to challenge I

restrictive legends on data stored in data
repositories; and i

• establish a small team of full-time
technical experts to train and assist
others in the acquisition and
enforcement of data rights.

Recommendation

We recommend that 000 energeticall4
pursue its ongoing efforts to improve data I
management, including those directed to I
enhancing the capabilities of its people in tris
area, and that these efforts be coordinated ..yith
the Defense Acquisition Regulatory Council's
activities in preparing technical data acquisition
regulations.

I
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ANN~X B by civil agencies (except for NASA), wher,:eas

I 000 in the interim DFARS Subpart 227.4 1
RECOMMENDED CHANGES TO applies the identical validation procedures in
STATUTES BEARING ON P.L. 98-525 to aI/procurements involving l

I • ' ' technical data.", "
TEC,I1,NICAL DATA Similarly, the proposed FAR, interpreti,:,'ng

AI".I·b'I' I P.L. 98-577, limits the technical data ;
PP Ilea I Ity ssue certification requirements! the remedies for

The comments and testimony received by incomplete or inadequate data, payment 1
the eot'mission at its April 14, 1986, hearing withholding, and so on, to major system i
on datarights highlighted the presentpractices acquisitions. The interim DFARS, on the o{her
of the 51 rvices, in acquiring data and data rights hand, interprets the same requirements in ',P, .L.

. as well as general concern over the impact of 98-525 asapplying to all contracts that require
the proposed regulatory implementation of P.L. the delivery of technical data and therefore
98-52510n innovators and developers of new applies these requirements to a very broad!
products and technoiogy. We examined the rangeof contracts. The only difference between

I ' ' ,_ ". ' t
data rights and managementprovisions of P. L. the language of P.L. 98-525 and that of p,. L.
98-5251alongwith the largely identical 98-S77 in this regard is that P.L. 98-577 defines
provisi~ns in P.L. 98-577, which apply to civil the terms "item," "item of supply," and j
agenciesother than NASA. Both P.L. 98-525 "supplies" as being related to major systems,
and P.~. 98-577 contemplate basic coverage whereas P.L.98-525 does not. Evidently, ifjone
for da~ rights and data acquisition carries this relationship over into the definijion
manag1ment as a part of the FAR, with of "technical data" (which refers to "supplies"),
imPle~e,ntation and supplementation as the.result is to i,imit the civil agency cover~,.,ge to
needed by 000. major systems but let the 000 coverage extend

Si ce the data provisions of P.L. 98-525 to all acquisitions. i
and P.~. 98-577 have been only partially Thesedifferences in interpretation m~y be
irnplerrjented, no information existson their part of the cause of the problem that Do\? is
actual impact on DoD's rnission. Nevertheless, experiencing in considering its useof the I
on the I!>asis of information presented to the proposed FAR data provisions. While we do not
Commission and experience with the concepts disagree with DoD's interpretation" of P.~.
embodled in these acts, we have attempted to 98-525, DoD's approach in its interiml
deterrnilne whether there are fl~ws i,n their data implementation of P.L. 98-525 may, ih so,1,:,e
provisions that require correction. Our Instances, be too onerous for many contracting
assess~ent is that some improvements are situations. For example, in basic research I
cailed fbr, but in,general it is the applicability contracts, the need for a technical data ,I

ofthes~ statutes that causes concern. , ~ertification or prenotification of limited ri~hts
Table D-lln Annex 0 reviews the data- IS probably unnecessary. If P.L. 98-525 IS;

related requirements of P.L. 98-525 and P.L. interpreted as requiring such provisions ih all
98-577 and the proposed FAR' and DFARS' contracts calling for the delivery of any j

imple entation of these requirements. This technical data, corrective legis'ation shou(d be
review ighlights a major interpretive difference sought. i
betwee the FAR and DFARS regarding the Part of the interpretation oroblem st4ms
types of acquisitions covered by these' from the differingiegisiative histories of r. L.
reqUlre(TIents. Forexample, the proposed FAR 98-577 and P.L. 98-525. Clearly,the concern
proprietary data validation procedures'?would of the iegislators in drafting the data portiqhs of
be limited to the acquisition of major systems these acts involved major system acquisitions

I
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j
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and the related problem of overpriced spare
parts. The differences in interpretation could be
resolved if a single statute covered this subject;
or, if dual statutes are used, they should be
identical in language and include statementsof
legislative intent that they be implemented
uniformly.

Recommended Revisions

Other statutory changes that should be
considered are as follows:

Commercial Product Data

P.L. 98-577 and P.L. 98-525 both contain
prohibitions against acquiring design,
development, or manufacturing data pertaining
to products offered or to be offered for sale to
the public, except data required for operation
and maintenance." Annex Ereviews these
provisions and their legislative history, noting
that the prohibition. although mandatory for
civil agencies, is not mandatory for DoD, and
that, as worded, it is a prohibition against
acquiringtechnical data, not rights in data.

Since we recommend that DoD not seek
unlimited rights in technical data pertaining to
products developed at private expense as a
precondition for buying the product (regardless
of whether the product is commercial), these
provisions should be modified to extend the
prohibition now applying to commercial
products to apply to allproducts developed at
private expense. Concurrently, the provisions
should be restated to generally prohibit forced
acquisition ofunlimited rights in limited rights

: technical data pertaining to commercial
. products and products developed at private

expense, rather than to forbid acquisition of the
data themselves. .

In light of our recommendation, we
reviewed two related provisions of P.L. 98-525
for possible change. Theseare the provision for
planning for future competition (10 U.S.c.
2305(d)(2)) and the 7-year limitation on limited
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rights markings (lOU .S.c. 2320(c)). Although
the legislative history clearly establishes that
these provisions could be used to justify
acquisition. of unlimited rights for competitive
reprocurernent purposes, they do not
specifically mandate acquisition of unlimitedl
rights in data delivered with limited rights.'
Since competitive reprocurement can be
accomplished with less-than-unlimited rights
(seethe variety of techniques available, as
outlined in Annex C), and implementation of
our recommendation should override the
general language of these provisions, no
modification of them is necessary.

Definition of Technical Data

BothP.L. 98-525 and P.L. 98-577 define
"technical data" as excluding computer
software but including computer software
documentation. This distinction differs from
commercial practice, which includes
documentation within the term "computer
software." Its effect is to place vendors of
commercial-type software unsuspectingly in a
position of losing their proprietary rights in
software when dealing with DoD unless they
are knowledgeable about the intricacy of the
DoD technical data rights policy and take
precautionary steps. Although the drafters of the
proposed FAR have "solved" this problem by
contriving a series of definitions arranged so
that software documentation is not treated as
technical data (see Table E-1 in Annex E), it is
questionable whether this definitional approach
will ultimately be successful. Therefore, we
recommend that a minor change be made in
both acts to exclude computer software
documentation from the definition of "technical
data."

Expansion and Modification of
Validation Procedures

The proprietary data validation procedures
(10 U.S.C.2321 and 41 USc. 253d) now
apply only to contracts awarded on solicitations
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issued after October 19, 1985, by DoD and and does not provide the quick access to .
after JanGary 1, 1986, by civil agencies. Since technical data sought by the government fot its
validati?n was adopted as a fair procedure for use in competitive procurements. This has Ibd,
challenging data restrictions" in an area that in the proposed FAR and interim DFARS, t~ a
hasbee~ notably deficient in applying due short-cutting of some of the statutory time I
processf we recommend expanding validation requ. irements. Since the statutory validation:..
procedyres to all assertions of technical data procedure, especially with regard toappeals,

. rights restrictions by prime contractors or can be time-consuming, the validation I
subcontlactors, regardless of when the contract procedure in P.L. 93-525 should be amended
was ent'jred into. to provide for an expedited appeals procedure

Wel,ecognize that.a full-blown challenge in the Armed Services Board of Contract. I
over dat~ rights restrictions as specified In both Appeals (ASBCA) and In the courts, similar to
acts, incjiuding cou. rt or boa.rd appeals, or both, the appeals procedures in the Freedom of I
is costly and time-consuming for both parties Information Act. 16

.;
I,
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ANNEXC

POLICY REVIEW

With regard to the basic concepts
governing the allocation of rights in copyrights,
software, and technical data, there is no overall
government policy similar to the treatment
accorded to inventions developed under
government contract; nor is there clear specific
statutory policy guidance. This lack of policy
guidance was addressed in 1972 by the
Commission on Government Procurement;
which recommended that a government-wide
data rights and copyright policy statement be
issued." Various organizations within the
Executive Branch have attempted to implement
this recommendation without success. While
the development of government-wide policy is
not a matter to be undertaken solely by 000, a
number of the data rights problems presented
to the Commission could have been solved
long ago by the issuance of such a government­
wide statement. With the advent of the FAR
System, there now exists a unique opportunity
to achieve uniformity in policy and in contract
language regarding technical data rights.

DFARSSubpart 227.4, Technical Data,
Other Data, Computer Software, and
Copyrights, recognizes the government's and
the contractor's competing interests in technical
data, especially for innovative contractors "who
can best be encouraged to develop at private
expense items of military usefulness where their
rights in such items are scrupulously
protected." It attempts to strike a balance,
recognizing the controls necessary to "insure
Government respect for its contractors'
economic interests in technical data relating to
their privately developed items."

The DFARS approach to weighing these
competing interests has been studied by 000
over the years. The most recent general study,
Who Should Own Data Rights: Government or
Industry? Seeking a Balance, " found that "the
current technical data rights policy is basically
sound in its approach to balancing the interests
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of 000 and its contractors."" James Wade, ,
Assistant Secretary of Defense (Acquisition anld
Logistics), in his prepared statement to the .
Commission during its data rights hearing oQ
April 14, 1986, noted that DoD's "drive to I
compete must be balanced" against DoD's s

need for access to the most advanced
technology and the innovative capability th~t

can be developed by our industrial base. Mo~t

of the industry witnesses at this hearing testified
that, in the recent drive for competition, the
scales have shifted significantly in favor of the
government. Examples were cited of 000 .
contracting officers using their economic
leverage to acquire, for little or no
consideration, contractors' proprietary rights lin
limited rights technical data. It is therefore :
proper to examine just how 000 has balanced
these interests in the past and, if an unbalancing
of interests has occurred, what should be done
to restore equilibrium. :

The components of this equation are (i)
how the DFARSallocates rights in technical'
data between the contracting parties, and (2)
DoD's acquisition techniques for privately s

developed items. Allocation of rights in .!

technical data is covered in DFARS Subpart s
227.4; the guidance on acquisition techniques,
which resulted from a 1966 000 study on :
protecting the private innovator, is included ,in
DFARS 217.7201, Privately Developed lterns,
and to some extent in DFARSSubpart 227.4:1

Allocation of Rights in Technical Data
The basic technical data rights clause us~d

by 000, set forth in DFARS 252.227-7013, .;
identifies the technical data rights of the ,
government only, but impliedly the contractor
also has rights in technical data. The major "
classes of government rights are limited rights
and unlimited rights. Table C-1 highlights the
complexity of defining these rights and shows
that, even when a product has been fully ;
developed with private funds, 000 acquiresia
significant amount of the technical data ,.
pertaining to it with unlimited rights. Table <:\-2
lists the government's and contractor's rightslin
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technicaldata.
limited rights attach to a contractor's

technical data pertaining to a product
develO~ at private expense and del ivered
under a brimecontract or subcontract of 000.
Howeye, not.all technical data meeting this
test may e subject to a limited rights restriction
upon delivery to the government. A number of
other tes~ must also be met. The technical data
must notlbe published, must not fall within the
five unli'j"ited rights categories enumerated in
TableC-l, and must be properly identified. In
addition! the contractor, in placing the DFARS­
prescribr limited rights legend on the
technical data, must explain the method used

t

to identify the limited rights technical data a~d
must establish and follow a restrictive-marking
qual ity review system. .!

Unlimited rights generally apply to: alii
technical data "resulting directly from !
performance of experimental, developmental.
or researchwork which was specified as an 1
element of performance ina Government!
contract or subcontract" (category (1) in Table
C-l); changes to government-furnished da\a;
form, fit, and function data; operation, I
installation, training, or maintenance manu4ls;
and technical data normally released by thel
contractor without restrictions on further '
disclosure.

TABLE C-l

DEFINITIONS DFARS SUBPART 227.4

L1l1mED RIGHTS TECHNICAL DATA

• Pert~ins to an item, component, or process.
• Dev110pedat private expense,
• Not 1"ithin categories (1) to (S) of unlimited

rights.a

• Unp~blishedand delivered to government.
• Con\aining: .

(1) 9rime contract number;
(2) ~ame of contractor generating the data;

~nd
(3) ~n explanation of method used to

i entifylimited rights technical data.
• Con "actor is in compliance with restrictive­

maring quality review system.

R

UNLIMITED RIGHTS TECHNICAL DATA!

i
• Technicaldata falling into categories (1 )-(~),

,- - - . - - ~

whether or not delivered to government',
(1) resulting directly from performance hf

-~

any government contract or subcontract
, . ' I

requiring. research and development I
(R&D); ,. . I

(2) changes to governrnent-fu-nlshed data:
(3) form, fit, and function data; •
(4) operation, installation, training, or

maintenance manuals; and
(5) public domain data.

• Published copyrighted data.
• Delivered limited rights techncal data

where the contractor breached the
restrictive-marking quality control I
requirements. ~

, t
• Limited rights technical data delivered t1:>

government without restrictive markings' -.i,

'A slxth category isdescribed in DFARS 227.403·2(b) asmanufacturing technical datafor items, components; or -~
pro,cessf;s developed under a government research and development (R&D) contract. This category appears redundant

Or'POSSiOI',IY inconsistent with category (1 J. ' I
i
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Mix of Development Funds

A critical element of these definitions is the
split between what technical data properly fall
within or outside of the term "limited rights,"
since all contract technical data outside this
term are acquired with "unlimited rights." This
distinction turns on the undefined phrase
"developed at private expense." Although the
DFARS does not specifically so state, DoD's
long-held interpretation of the "private
expense" portion of this phrase is that private
expense includes IR&D indirect funds but
excludes all cases where there is any mixture of
government and private funds in the
development of the item or process.> This
rather strict interpretation of "private expense"
emphasizes the definition of "developed," since
a loose definition of "developed" could resultin
a claim of Cimited rights, while a rigid definition
could virtually exclude such a claim for most
military hardware.

DoD's lack of recognition that a mix of
public and private funds in developing new
militarily useful items or processes is desirable
and should be encouraged has resulted in a
policy that discourages private investment in
such technology. It is important, in our view,
that 000 restore the balance of interests by
clearly defining the rights of both parties when
development funds are mixed, rather than
adopting a government-take-all approach.
Proposed FAR 27.408defines the mix-of-funds
situation for civil agencies as a cosponsored
effort with more than 50 percent of the funds
provided by the contractor. In such cases, the
contractor may claim limited rights in the
technical data resulting from the cosponsored
project: However, this concept is of little value
for 000, since most mixes of development
funds for 000 donot occur under cosponsored
or cost-shared contracts: rather, they result
from a sequencing of development activities
(some portions or segments are funded by the
government, others by a private firm). 000
should encourage sharing of development
costs, whether or not a 50 percent level of
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private funding is achieved, and can do so ~y
permitting the funding contractor to retain .;

. proprietary rights in the resulting technical data
on some equitable basis. '

Ownership of Publicly Developed
Technology

The rights of the government and the
contractor in limited rights and unlimited rig~ts

technical data under the basic technical data
rights clause of DFARS 252.227-7013 andi[ts
related regulations are specified in Table c-2j.
As this table indicates, 000 obtains unlimited
rights ti.e.; broad govemment Hcenseandi]

.sublicense rights) in technical data resulting;
from the performance of R&D specified by ~
government contract or falling into any of t~e

enumerated unlimited rights categories, '
whether or not the data would otherwise be
within the sphere of the contractor's legitimate
proprietary interests. In addition to unlimitedi
rights, 000 acquires limited rights (or a limit~d
license) to use internally a contractor's i
legitimately protected technical data. A most
important element of this.limited license is th~

right to use the data, without paying a feeto tl)e
OWner, for incoming inspection purposes. '
Thus, if 000 acquires a spare part
competitively using only form, fit, and function
data, loans a spare part for copying, or solicits
competition on a brand-name-or-equal basis,
000 may use. the original contractor's limited,
rights technical data in its possession to i
ascertain whether the supplying vendor has i
properly met the contract requirements.

Unlimited rights have been categorized ~s

a license right in technical data rather than a~

ownership interest in the government." This
license is of rather broad scope, since it is noj
limited in purpose and permits unrestricted '
sublicensing by the government, which can
effectively place the data in the public domain.
This broad license attaches to all technical data
falling within the enumerated unlimited right~

categories, whether or not the technical data!
are del ivered to the government. It has beenj
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TABLE C-2 •

RIGHTS OFTHE PARTIES
LIMITED RIGHTS UNLIMITED RIGHTS

Government • License to use internally (including • Right to use, disclose, or duplicate fo
incoming inspection) but not for any purpose, and to permit others to
manufacture, or, if computer software do so; and
documentation, not for preparing • Right not to pay charges for any use (
same or similar computer software; the data.

• License to disclose externally (subject • If copyrighted, copyright license is
to further disclosure and use equal to unlimited rights. ,.

limitations) for (1) certain emergency
repair or overhaul Or (2) evaluation by
a foreign government:

• Must include restrictive legend on any
reproductions.

• May also negotiate for certain
sublicense rights:
-Contractor will license others to use

data for governmental purposes
(directed license);

I -Government may sublicense third
parties for government use only; or

-Government may remove legends

.
after a period not to exceed seven
years.

• If copyrighted, copyright license equal
to limited rights license.

Contrac or • Ownership of proprietary rights in • Right to claim copyright vm iership:
such technical data (including and
copyrights); right to enforce limitations • Right to use, disclose, or duplicate
against government for so long as delivered technical data. If not
contractor protects proprietary delivered, maybe able to claim
position; and right to enforce ownership interest to some extent.
proprietary position against third
parties who improperly obtain such
data.

• Subcontractor maydeliver such
technical data directly to government..

.
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argued that this broad license right often
exceeds the government's needs, removes
incentives from innovators to develop and
exploit publicly funded technology
commercially, makes publicly funded
technology more readily accessible to foreign
competitors, and is out of line with
congressional and executive statements
concerning inventions made under government
contracts. A number of alternative concepts
have been adopted in legislation to provide the
developing contractor with certain proprietary
rights in technical data resulting from the
performance of government-funded research
and development. These include:

Limited Rights Treatment for a
Specified Time Period. The Small Business
Innovation DevelopmentAct of 1982,
P.L. 97·219, provides for the "retentionof
rights in data generated in the performance
of the contract by the small business
concern." The Small Business
Administration implementing regulation
fortheSmall Business Innovation Research
(5BIRJ program provides thai, for a twa­
year period from the completion of the
project, technical data generated under
the contract will not be disclosed by the
government." Afterthis period, the
government has a.royalty-free license for
government use of any technical data
delivered under the contract. DFAR5
252.227-7025 sets forth a technical data
clause for use in the DoD 5BIR program
that provides the government with limited
rights in the technical datagenerated
under the contract for a two-year period,
and thereafter a royalty-free license rightto
use or-disclose the technical datafor
government purposes only.

Unrestricted vs. Unlimited Rights.
P.L. 9-3-577, applicable to the civil
agencies, requires the preparation of
implementingregulations thatwill provide
the government with unlimited rights in
technical datadeveloped exclusivelywith
federal funds ifdelivery of the data was
required asan element of performance
underthecontractand thedataare needed
to "ensure the competitive acquisition of
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supplies or services thatwill be required in
substantial quantities in the future."
Otherwise, the agencywill acquire "an
unrestricted, royalty-free right to use, or to
have itscontractors use, for governmental
purposes (excluding publication outside
the government) technical datadeveloped
exclusivelywith federal funds.' This
provision, which has not yet been
proposed for implementation in the FAR,
provides the contractor with a limited
proprietary position in undelivered
technical data and in certain delivered"
technical dataeven though federal funds "
were used to generate the technical data. 'j
Where delivered technical data are nee~ed

for competitive purposes for a substantial
number of items, the government obtains
unlimited rights. The definition of data that
qualify for unlimited rights seems too narrow,
since reasons other than competition may d~he
a need for unlimited rights in technical data,
Further, this concept of unlimited rights moly
well deny the contractor any copyright in t~e

data. The "unrestricted rights" category is
puzzling, since it merely prohibits the
publication of the technical data outside the
government, not disclosure. Thus, "unrestricted
rights" technical data may be found to be '
subject to release to the public under the ;
Freedom of Information Act. Therefore, it is not
clear what "legitimate proprietary interests" alre
established by the unrestricted rights category,
especially with respect to third parties. .

Providing additional incentives to !
contractors developing new technology under
government contracts to establ ish domestic i
commercial uses for the technology is a go~1
worth pursuing. This goal is easier to achieve
with regard to patents, copyrights, or mask i
works, since the underlying invention or work
may, within a short period of time, be broadly
released to the public and used by the
government with the inventor, author, or mask­
work developer still retaining ownership of th'e
technology. In return for its funding, the
government can obtain a royalty-free license f,or
the further use of the technology by or for thie

------- .~------
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government. Thelegitimate proprietarv.rights in
technolog~,other than patents, copyrights,or
mask works depend upon contract and trade
secretlaw.IContr~cts c~n protect technology
among the contracting parties even though the
technolog~ may subsequently be disclosed to

t.h.. e public. ITo. ocbta.... in b.. reader protection for
technology disclosed. in technical data, the

gove.r.n.. fl1en.f m.. u....st agree to a t.rade secret type of
protection fe., the government may not
disclose th~ technical data without limitations
on its sUbs~quentuse or disclosure by third
parties). U~dertakingsuch an obligation with
respect to technical data pertaining to products
developed1'''ith public funds entails
admlnistrat ve costs that must be weighed
against an [benefits to be achieved by such a
policy.

Developing Competition for
propriety Products

Dod~reviously considered and adopted
regulations fOensure that the pursuit of full and
open competition did not in actual practice
violate thdoyernment policy of honoring
rights .in tedhriical dataresulting from Private
development. This policy, now contained in
DFARS 211-7201, provides for full and open
competiti01 for items available from more than
one source as a result of independent
developme~t, Iicensing, orcompetitive

copying. W.Ijh.e.re 000 I.acks an unlimited.r.ights
technical d1ta packagefor the competitive
acquisitionof privately developed items,
contractinglOfficers are 'required to use the

fOllOW.ing... p ..o..cedures for obtaining alternative
sources.jn he stated order of preference:

• VYhere.identic~ldesigns are not
required, use competitive
procurement, relying on
perfdrmance specifications in which
the ~9vernment has unlimited
rightf'

• W.... here identical designs are
... f' " ,'.'.. .. ....

reqTedand sole-source

acquisition is authorized pursuant to
DFARS Part 6, purchase from the
private developer or its licensee if
the price is fair and production and
quality are adequate.

• If additional sourcesare needed for
the acquisition of identical items,
encourage the developer to license
others, or consider the specific
acquisition of adequate rights in
data, and if technical assistance is
also neededfrom the primary
source, considerleader-follower
techniques (FAR Subpart 17.4).

• As a last alternative, use reverse
engineering by the government if
cost savingscan reasonably be
demonstrated and the action is
authorizedby the head of the
contracting activity. ,.

The only policy guidanceon this subject!
previously in the DFARs technical data
coverageof Subpart 227.4 is paragraph
227.403-2(1), on the specific acquisition of
unlimited rights in technical data. This
paragraph permits the specific' acquisition of
unlimited rights in limited rights data, by
negotiation or as part of a competition among
several entities at.the prime or subcontractor
level, and requires line-item identification and
separate pricing of.the rights sought. Before
unlimited rights are to be acquired, a finding
upon a documented record is required that (1)

there is a clear need for a reprocurement of
product involved, (2) no suitable alternative is
available, (3) the data to be acquired will
suffice for use by other competent
manufacturers, .and (4) anticipated net savings
exceed the acquisition cost of the data and
rights therein.

Now paragraph 227.403-2(h) of the I
interim DFARS has added a sentence requiring]
contractingofficers to consider use of . I
alternative proposals for obtaining the right to I
use limited rights data for competitive I
reprocurernent, and 227.403-2(a)(3)(i) contain{
a new provision restricting contracting officers

1



-as a condition for obtaining the contract­
from acquiring technical data (except for
operation and maintenance) pertaining to
design, development, or manufacture of
products developed at private expense and
offered or to be offered for sale, license, or
leaseto the public. However, exceptions to this
restriction are authorized if the agency head
determines that the interest of the government
in increasing competition and lowering costsby
developing alternative sources is best served by
obtaining the data or, in the absenceof such a
finding, if the contracting officer nevertheless
negotiates for the data, such acquisition having
been found (presumably by the contracting
officer) advantageous to the government. The
offeror'swillingnessto provide the data may be
evaluated as a part of source selection.

Proposed DFARS 227.473-2 would
significantly expand the techniques available to
contracting officers for obtaining additional
rights in limited rights technical data by
providing for (in addition to specific acquisition
of unlimited rights as provided for in DFARS
227.403-2(f) licensing rights, direct licensing,
negotiating time limits for limited rights'
legends, and options to acquire such rights. But
specific guidance on the useof these
techniques and the need to balance the
government's interests and economic leverage
with the negative impactthese techniques may
have on private developers is sadly missing
from this proposed regulation. The lack of
specific guidance, along with a blanket
deviation in the data rights area, has resulted in
some overreaching by the Services and great
industry concern.

The widespread useof techniques for
acquiring rights or options to rights-c-especiallv
the broad requirement for acquiring, as a
precondition of procurement, unlimited rights
in data for products developed at private
expense, so that the product to which they
pertain may be reprocured competitively-has
in our view been driven by a strong desire for
competitive reprocurement and expected cost
savings,often at the expense of the private
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developer's proprietary position. Where there is
a significant existing or potentialcornrnercial
marketfor the product and 000 seeks to :
acquire unlimited rights,the private developer
will likely either price the data to include tKeir
commercial value or forego the sale. Wher¢
000 is the only market, the private developer's
choices are more limited, since the developer
must accommodate DoD's requirements."!
When faced with the choice between lossofthe
sale to 000 and lossof a proprietary position,
the developer will either forego the saleor Wice
its product higher to recoup its development
costs over a short~r period. Neither choice Will
in the long run benefit 000. I

In addition, acquiring unlimited rights is
often unnecessary. Before considering' .
acquisition of such data rights for a partic~lar
system, subsystem, or component so that a:
technical data package can be.assembledfor
reprocurement purposes, the contracting officer
should determine whether identical or .
functionally equivalent items are required, i
whether additional sourcesalready exist inthe
marketplace, whether competitive copying or
use of form, fit, and function data will sUffife,
and whether the package will be adequate:for
use by a second source to manufacture the i
product.

We recommend that DoD's policy be i
changed to restore the delicate balance .
between the drive lor competition and the need
for incentivesof private developers. Forced!
acquisition for unlimited rights in limited rights
technical data pertaining tocommercial,
products or products developed at private I
expense should generally be prohibited. WlJere
second sourcing is contemplated, rather than
acquiring unlimited ri~hts in limited rights,
technical data, 000 should consider other:
techniques for establishing competitive ,
production sources te.g., directed licensing,
sublicensing rights limited to use for the .
government, contract teaming, useof
performance and interfacespecifications (fqrm,
fit, and function data), competitive copvlng)
and should select the technique least obtrusive
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to the de~eloper's proprietary data rights. The developer be selected. We recommend, for I
guidance pf DFARS 217.7201 should be example, that the DFARS state the contracting
updatedt? implement this recommendation. situations to which each technique applies .1

Furthermore, the present guidance does (e.g, major systems, hardware development,
not deal +th new techniques for acquiring initial production); that techniques such as I
additionallsources for privately developed directed licensing by the contractor/developer
items, such assublicense rights in the be considered before sublicensing rights are !
governmert to use limited rights technical data obtained by the.government; that othe: less!
for compJtlt,on, loan of replenishment parts, than-unlimited rights be sought where directed
useof eX~iration dateson limited rights licensing or sublicensing rights or similar less~r

technical (lata, directed licensing, or the rights will suffice for establishing additional I
establish~ent of a not-to-exceedceiling price sources; that useof alternative proposals (wit~
for the acquisition of unlimited rights in limited and without unlimited data rights) in a I
rights dat~ during a competitive negotiation. competitive acquisition require higher level I

To re~tore the balance, DFARS 217.7201, approval; that useof form, fit, and function data
alongwit~ DFARS Subpart 227.4, should be and competitive copying be given priority over
revisedtolestablish a hierarchy of techniques obtaining additional rights aswell asover !
that may be used in order to seek additional reverse engineering by the government (or byla
sources fo~ privately developed items, but with contractor for the government); and that !
a reqUire+entthat unlimited rights generally expiration dateson limited rights technical d~ta
not be acquired in limited rights data and that be used to rid the system of stale markings, n,pt
the.method leastobtrusive to the private to acquire unlimited rights in limited rights data.

i
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ANNEX D

SUMMARY OF ANALYSIS
OF THE REGULATIONS

We have reviewed the existing technical
data rights policies of the civil agencies, the
proposed FAR, and the interim and proposed
DFARS, and we agree that the proposed DFARS
coverage of this subject, as well as that in the
interim DFARS, is too complex, somewhat
ambiguous, and-more significantly-missing
important policy guidance. The ambiguities,
complexities, and omissions have a negative
impact on subcontractors, especially small
businesses, since the basic technical data rights
clause of the DFARS" is required to be used in
subcontracts, at all tiers, whenever the
subcontract calls for the delivery of.technical
data.

While many industry comments to the
Commission supported the treatment accorded
to technical data rights in the proposed FAR
Subpart 27.4 over the proposed DFARS Subpart
227.4 or tile interim DFARS Subpart 227.4, our
review indicates that the proposed FAR is
deficient in the treatment accorded many of the
complex technical data rights and management
issues facing DoD. This is partly because it is
not directed to many of the problems
encountered in acquiring major systems,
meeting the logistics needs in support of these
systems over their life cycles, and providing
adequate coverage for subcontracts.
Nevertheless, the proposed FAR is satisfactory
for simpler R&D activities and is structured in
such a manner that it cou Id form a basefor
further detailed implementation by DoD. Table
D-l, following, outlines the implementation of
the statutory requirements for technical data in
the regulations as currently proposed and
comments on deficiencies in meeting statutory
requirements.

Deviations
A major concern of industry is that the
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Servicesmay overreach in acquiring, throughja
variety of techniques, unlimited rights in {
limited rights technical data pertaining to
privately developed products. The Services,
through use of economic leverage as the maj~r
or only buyer of aproduct, have forced I
contractors and subcontractors to give up wh~t

they believe to be their legitimate proprietary I
interests. In the past, the balance between th~
government's use of economic leverage and a.r
contractor's protection of legitimate proprietary
interests was safeguarded or controlled by strict
deviation procedures. Prior to August 1983, s

any deviations from prescribed provisions and
procedures for acquiring technical data rights
required special approval. Between August
1,983 and December 30, 1985, during which
period the requirement to seek approval of '
deviations was suspended, the Services wert
free to conceive and implement any technica]
data rights policy or procedure that would
result in obtaining spare parts at reasonable
prices. This freedom led to an imbalance.,

While the blanket authority for deviation
has been rescinded, the Services do not appear
to have reverted to the procedure of seekin~
approval for deviations, but, rather, seem to bie
relying on two features of the interim DFARS.I
First, the interim DFARS infers approval of th~
use of a clause canceling limited rights legends
after a fixed period (see the policy set forth in!
DFARS 227.402-2(c)(3)). Second, the interim
DFARS recognizes the use of contract terms ,
requiring a contractor to permit its potential I
competitors access to the contractor's limiter
rights technical data without any guidance as(0
when this procedure is to be used, what
findings are to be made before it is used, or
what contract technical data rights clauses ar~

prescribed to cover the desired acquisition <if
rights." A contrasting example of the guidance
formerly used to ensure that additional rights iin
limited rights technical data were acquired '
only when cost-effective and only in case of ah
existing clear need can be found in DFARS :
227.403-2(f), Specific Acquisition of Unlimited
Rightsin Technical Data. This paragraph calls]
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for findin~s upona documented record and
specifies tre technical data rights clause to be
used to accomplish the acquisition.

The e~isting DFARSdeviation procedures
to accommodate variations in technical data
policies ard clauses should be reinforced by
requiring Ihe Services to get advance approval
of any tec~niques employed to obtain the right
to use limilled rights data for competitive
reprocurements where such techniques and
implementing clauses are not contained in the
DFARS. T~e request for deviation approval
should explain the extent of the rights sought,
the proposed solicitation and contract
Provision~, the parameters for calculating the
compensation to be provided to the owner of
the limite1 rights data, and the.cost and benefits
of the pro~osal, along with the impact the
proposal reay have on the supplier or similar
suppliers. [urther, as a requirement in seeking
approval ~f a deviation, the Services should
specify w~ether the preferences of DFARS
217.7201 '!Privately Developed Items, are
being fOIlI~ed.

Develobed at Private Expense

The dommission also received numerous
commentslon the proposed DFARSdefinition of
"develope~at private expense." It is important
for both Pfties to know what this term means,
if it is to d~scribe the basic split between the
technical data that can be delivered to the
government as limited rights data and the
technical data that are to be treated with

unlimited~ligh.ts. Although.initiall Yonly the
term "dev .loped" created controversy,
testimony eceived by the Commission
indicates t at the scope of the term "private
expense" i~ also in doubt. For instance, does it
include alii indirect expenses? Only IR&D?
B&P?O.r 0rerrun costs absorbed by a company?

It is surprising that the phrase, "developed
at private Jxpense," so critical to the definition
of a contr~ctor's proprietary rights, has
remained rdefined for three decades and has

~
been the subject of very few reported decisiorjs.
The most detailed analysis of this phrase is I
Judge Lane's ASBCA decision in Bell Helicopter.
Textron, ASBCA No. 21192, September 23, i
1985. Judge Lane, after reviewing all the lega]
precedent on this phrase, including the Arm~d
Services Procurement Regulation IASPR)
Committee's attempt of over two years at a
definition (ASPR Case No. 72-65), found thatjto
be "developed" an item must exist ti.e., a I

fabricated prototype), and practicability,
workability, or functionality must be I
demonstrated ii.e., the item must oe analyzed
and/or tested sufficiently to demonstrate to 1
reasonable persons skilled in the applicable ~rt
that there is a high probability the item will I
work as intended). Whether or not testing is I
required and the degree of testing depend or
the nature of the item and the state of the art.
Finally, Judge Lane recognized that further I
development of an item or process may occulr
after it has reached the point of being i
developed for data rights purposes. !

We accept this definition with one proviso:
in. our view workability need not actually be
demonstrated prior to the contract, If the ite~
or process exists and the item's design or the
process parameters are not significantly I
modified under the contract, then a I
demonstration of workability under the contract
can be used to establish.that the item or process
(which was available prior to the contract) was
developed prior to the contract. Conversely, if
significant modifications are required under the
contract to achieve workability, this fact !
establishes that the item or process was not
developed prior to the contract. When a
decision is needed prior to a contract as to
whether or not an item or process has been I

;,

"developed," the item or process must exist aad
be sufficiently designed and/or tested so th~t
persons reasonably skilled in the at would I
conclude that it would work. I

Judge Lane defined the term "private
expense" as excluding any government
reimbursement, as a direct or indirect cost
(except for IR&D), of any of the costs of
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developing the item or process. We believe a
more detailed definition is needed, since
development may occur as a required element
of an R&D government contract where the
contractor's costs are not reimbursed under the
contract (e.g., in overrun situations,or in fixed­
price contracts whose costs have been
underestimated). We recommend the following
definition: "at private expense," in the context
of development, means that funding for the
development work has not been reimbursed by
the government, nor was the work required as
an element of performance under an R&D
government contract or subcontract. However,
private expense also includes IR&D and B&P,
even if reimbursed. 2S

Subcontracts

The Commission received a number of
complaints from subcontract suppliers of major
weapon subsystems and components that they
were being required to give up their proprietary
interest lntechnical data packages as the price
of doing business with 000. In the past,
subcontractors have been concerned that prime
contractors, often their competitors in the
commercial market, were acquiring rights in
the subcontractors' technical data beyond the
government's needs. The issuewas resolved by
DoD with the requirement that DoD's basic
clauses dealing with rights in technical data be
incorporated, without change, into all
subcontracts calling for the delivery of technical
data and that prime contractors were not to use
their economic leverage in awarding
subcontracts in order to acquire rights for
themselves. Further, recognizing that prime
contractors and their subcontractors may be
competitors, the data rights clauses permit the
subcontractor to fulfill its requirements to
deliver limited rights technical data by
delivering the data directly to the government.

Thesesubcontract provisions appear to
have protected the legitimate proprietary
interest o/subcontractors vis-a-vis prime
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contractors, but they are ineffective in .
protecting the subcontractor from a government
requirement in the prime contract calling fqr
technical data packageswith unlimited rights or
other reprocurement rights. Most often the I
consequence.of acontracting officer's decision
to acquire reprocurement rights in proprietary
products falls hardest on an innovative suppl(er.
By the time the supplier'S product and related
technical data are to be acquired, the prim~
contractor is locked into a requirement for ~n

unlimited rights technical data package; and
the supplier is faced with a take-it-or-leave-It
requirement. •

We recommend elsewhere that specific
guidelines be established requiring a
determination before a contracting officer
acquires additional rights in limited rights ,
technical data for reprocurement purposes and
that, in these situations, the government 1
acquire only the minimum additional rights!
needed. Such guidelines would answer many
subcontractor complaints. However, provision
for accessto the government contracting officer
by proposed subcontractors, to question :
whether a particular acquisition of addition"al
government rights in proprietary technology IS
proper, may be an improvement that can .
restore the balance of interests of the parties
and may be cost-effective. .

Complex and Ambiguous Clauses
1

Finally, the existing basic DFARS clauses
for prime contracts and subcontracts calling for
delivery of technical data are overly comple*
and ambiguous, require unwarranted ;
administrative costs, and place an excessive
burden on contractors trying to understandand
comply with them-without commensurate I
benefit for DoD. Theseclauses are Rights in ..
Technical Data and Computer Software •
(252.227-7013), Restrictive Markings on !
Technical Data (252.227-7018), and Validation
of Restrictive Markings on Technical Data "
(252.227-7037).

_..__._--~.----.-'----. -,.....-



ThJe clauses do not represent a coherent,
successfJI approach for establishing rights in
technicalldata. We seeno reason why they
could nO~be consolidated into one basic
technical data clause that would establish the
rights of t e contracting parties, the
requiremr.nts for using restrictive markings, and
the reme?ies for mismarking. The validation
procedures of 10 U.S.c. 2321 could be
adopted lor the most part by reference rather
than by r'j'Sorting to a complex 1,SOD-word
clause. Tpe value of the use of the Restrictive
Markings Ion Technical Data clause should be
reconsidered in light of the statutory validation
procedures, Further, as we recommend with
respect t,{computer software in this paper, the
coverage (or computer software should be
separatedlfrom that for technical data, helping
to simplify the technical data clause.

In addition, we question DoD's general
approach Ito contractual coverage of this
subject, p~rticularly to the structuring of the

rights-in-technical-data clause. 000 uses a
basic, complex technical data rights clause ,
(actually a set of clauses, as noted above) foriall
procurements requiring delivery of technic~1
data at the prime contractor or subcontractor
level, regardlessof the amount and complexity
of the data to be acquired or the complexity,
amount, type, or purpose of the contract-s-that
is, regardlessof whether the contract is for baste
research, a study, large-scale production, qr
ordinary supplies. This approach results in th~

use of complex technical data clauses in alii
situations, providing excess contractual .1

coverage in most cases. What is gained is I
administrative simplicity, at both the prime
contract and subcontract level, since the t
contract drafter does not have to decide whidh
clause to use to fit a particular situation (indeed,
no choice exists). At some point, however, tHis
approach becomes too complicated to be l
generally useful, and the use of simpler, I
tailored clauses becomes appropriate. I

I
j

r
~ .



TABLE 0·1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FOR TECHNICAL DATA

STATUTORY REQUIREMENTS

1. Defmitions of technical data, major systems. and
"item. item of supply, and supptles " for Civil
agencies.IO U.S.c. § 2302(4) and (5); 41 U.S.c. §
403(9).(1O).and (11).

PROPOSW FAR'

27 A01. Definitions (technical data only).

52227-14. RIghts In Data - General clause. paragraph
(a) Definitions.

PROPOSED DFARSb

227.471. Definitions (for technical data only)

252.227·7013. Rights in Technical Datd and Computer
Software clause. paragraph (a) Defmlliom. ,

COMMENTS

Under the proposed FAR. computer sottware documen­
tenon IS Heated as computer "oftwore rarher than
techmcat data, a.. thiS term rsdetmed In the-statute

2. In production contracts for major systems, Not covered.
consider requiring prop o sals for (1) the
ccvemments right to use technical data
delivered under the contract lor compenuve
reprocuremeni. along with the cost for such
rights, and (2) the quahtrcanon or development
of multiple sour ces of supplies.
10 U.S.C§ 2305(d)(1); 41 U.S.c§ 253b(f)(2).

3. Define legitimate interests of parties in technical Not defined, but limited-unlimited rights, restricted

or other data. 10 U.S.C.§2320(a); 41 U.s.C§ 418a. rights, and copyright provisions do it pert-was.

Not spectncauv covered, but .note that 227.473·]. Interim DFARS 227,403,2{h)C requne s alternative
Obtaining right~ 10 rechntcar data and computer prcposeb that provide 000 the nght to use limited
~oftware,ll~t~venous ways of obtalOlng righa in data. nghh techmca! data Ict reprocurernent. Not urruted tc

including scec.uc eccuumco uamq clause a t major system produCllon contracts.
252.227·7015; acquisition of license rights usmg clau~e

at 252.227·1013 WIth Alternate IV; dnect IlCenslng usmg

clause at 252.227·7036: using exprr atron dates on
limited righh usmg clause at 252.221·7013 wllh m
Alternate III; and acquiring option of type listed above.
(Not limited to major system production contrects.)

Not specitically defined, but limited-unlimited rights.
restricted rights. and copynqht provision~ do It part­
way.

4. Limit acquisition of technical data for commercial 27,406(d)(4). Major svstem acquisition.
items and processes. Section 1202(6) of P.l. 98· limited to major systems.
525.41 U.S.C § 418a(a).

Exclusion 227.472(b). Policy. limits acquisition of technical data
for standard, ott-tne-snert commercial Items.

tntenm DFARS 227.403·2(a){3)(l} limits eccumucn of
technical data for products or processes sore to the
public but provides for cvemde.

5. Consider public. private. and mixed funding
10 U.S.c s2320 (a); 41 U.s.C§ 418a(c).

27,408 Recognizes cosponsored research and 227,472-1 Rights in technical data and computer
development CIS a mixed·funding situation. software. Lirnited-unltmited rights only partially

consider thIS subject.
252,227-7013. Rights in Technical Data and Computer
Software ctecse. Limited-unlimited category' only

partially reccqnizes fundmg.

Mix'ed fundmg not specl1lcally ilddrf's~edln DFARS. but
DoD'~ policy is that a rmx of fundmg III the development
process is equivalent 10 purely public funding 01 th,1l
process.
Proposed fAR covers only cosponsored mix of fund 109
case.. ooo's mlxed.fundmg situations are not generalty
based on co~tsharlOg,buLon the pames funding
different staqes of the development process.

.

6. Consider 35 U.S.C § 200. S6lR Program, Small
Business Act, and need for competition, III
prescribing the regulations defiOing right~ of the
perues.to U.sC§ 2310(a); 41 U.s.C§ 41Ba{c).

NO evidence of consideration of guidelines. For Small
8usiness Innovation «eseerch Program contracts,
27.409(1) requires use of the clause at 52.227·20, Rights
in Data - SBIR Program.

No evidence of com ide ration of gUIdelines.
272,480 Rights 10 technical data and software
developed under the Small avsrness Innovation Researc,h
Program (SBtR Program). ReqUires use of clause at
252.227-7025, Rights in Technical Data and Computer
Software (S8tRProgram). for this program.

Inadequate policy coverage

.

.

lu.1985.
'Interim DFARS; Subpart 227.4 as modified by SO FR 431 58. October 24. 1985.
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TABLE 0·1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FOR TECHNICAL DATA (Continued)

,

..

STATUTORY REQUIREMENTS PROPOSED FAR PROPOSED DFARS COMMENTS
..

.

7. Provide for unlimited or unrestricted righu in 27.406(d)(4). Major system acquisition. Requires the use N/A Concept of statute not adopted by proposed FAR_

technical data developed with public funds. of 52.227-22, Major Systems- Minimum Rights clause,

depending on the need to use such. data for which gilles government unlimited rights in technical

competitive reprocuremenis. 41 U.S,C.§418a(b). data developed during contract performance in major
system contracts jf the data relate to a major system or. supplies and are required to be delivered to the
government.

.
Inadequate coveraqe-. Copyright pOlicy not effectively8. Define respective righh of United stetes. 27.404. aeuc Right!>in Data clause. 227.472·1. Right!> in technical data and computer

contractor. and subcontractor in delivered 52.227-14. Rights In Data-e General clause, paragraph software. ReqUires use of 252.217·7013, Right!> in followed in the Rights In Technical Data and Computer

. technical data. 10 U.S.c.§ 2320(b)(1); (b) Allocation of rights and paragraph (c) Copyright. Technical Data and Computer Software clause. Not Software clause .:

41 U.S.c.§ 418a(d)(1). Clause not limited to delivered data and does not specify limited to delivered data. Alternate II limns government
subcontractor'!> rights. satesof data.

9. Specify technical data to be delivered and delivery 27.406{a){2). Agencies may use own procedures. 217.474. Delivery of technical data. Implemented by

schedule. 252.217-7031, Data Requirements; 252.217-7026,
10 U.S.c.§ 2320(b)(2); 41 U.S.C.§ 418a(d)(2). Deferred Delivery of Technical Data and Computer

Software; and 252.227-7027; Deferred O'rdering of
Technical Data and Computer Software.

10. Es~ablish or reference procedures for determining 21.406(d}(3). Aqencres requued to review data. no 221.473-3(b). Marking ct rechmcat data. Implemented Proposed Df'ARS coesnor speCify procedure but coe,
acceptability of delivered data. procedures referenced. (Limited to major ~ystems.) by 252.227-1018. nesmcuve Markings on Techmcal Data include' an audu dauseglvl'ng ihe government the fight
10 U.S.C.§2320(b)(3); 41 U.S.C§ 418a(d){3). and Computer Software clause. to revrew contractor's procedures reg",rdlng pf arinq

restrtcuoos on technical data.

11. Use separate line item for technical data 27.406(d)(3). Agencies to use own techniques. (limited 227.474(d). Polic)'. and 227.494-1(c). Data requirements.
items.10 U.S.C.§ 2320(b){4); 41 U.S.c.§ 418a(d)(4). to major systems.) Implemented by 252.227·7031. tiara aequuementv

clause.

12. Determine which Items of data are restncted, in 27.404(d)(2). The scucueuon provision at 52.227-15. 227.473-1. Identification of hmited rights in technical
advance of delivery. 10 U.S.C§ 2320(b)(5); Representation of limited RightS Data and. Restricted data and restricted right"> in. computer software.
41 U.S.C.§418a(d)(5). Computer Software. may be included in the sotnueucn Implemented by 252.227-7035, Prenotification of Rights

to determine whether data items to be delivered s-e in Technical Data and Computer Software. and
restricted In any manner. 252.227-7013 and Alternate I,NotlCe of Certain Limned

or Restricted Rights.

ll. Updated technical data required to be delivered. 27A06(d){2). Implemented by clause at 52.227-21. 227.474·2(c). Deferred ordering. Data Accession Li!>t can Proposed DFARS does not ,,>pecifically meet thiS
10 U.S.c.§ 2320{b)(6); 41 U.S.c.§ 418a(d){6). . Technical Data Certification, nevrstco, and Withholding be used to determine data beiflQ generated by requirement, But rnrenm OFAR') at 227415 reguHf.'''>a

Peymeru > Major Systems. ccntrector. Ji,,>ting ot technical data reflecling engineering changes
on DO Form 1423.

14. Written assurance at time of delivery that data 27.406(d)(2) requires use of clause at 52.227-21. 227.474-3. Technical data certifications. Implemented crecses require certification at time of contracting that
are complete. accurate, and sati,,>fy contract. Technical Data cernncencn. nevrston. and Withholding by 252.227 ·7028, Certification of Technical Data - Prior data delivered will be COmplete, accurate, etc.: not at
10 U.S.C§ 2320{b){7); 41 U-S.c.§418a(d){7). Payment - Major Sy,,>tem,,>. Delivery, and 252.227-7037. Certification of Technical time of deuvery of the data.

Data Conformity_



TABLE 0-1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FORTECHNICAL DATA (Continuedl

dFAC 84-11; SO FR35475, AugustJO, 1985.

·51 FR19552. May 30. 1986.

.

STATUTORY REQUIREMENTS PROPOSED FAR PROPOSED DFARS COMMENTS

15. Remedies for submission of incomplete or 46.708. Warranties of data. Requires appropriate 227.474·3(b)(2). rechrucat data ceruucauoes. Interim DFARS 127.414 reqUItes the contracting ottrcer

inadequate data. 10 U.S.c.§ 2320(b)(8); agency implementation. 227.474·7. Warranties of technical data. Requires to consider appropriate remedies, which would mcjude

41 U.S.C.§418a(d)(8). 27A06(d)(2). Implemented by clause at 52.227-21. consideration of factors in 246.708. Warranties of existing DFARSwarranty coverage for techmce! data ill
technical data. Implemented by clause at 252.246-7001. 246.108.
Warranty of Data, plus Alternates I and U.

'6. Withholding as a remedy: 10 U.5.C.§2320(b)(9); 27.406(d){2). Implemented by clause at 52.227-21. 227.474-5. Technical Data - WithholdIng of payment.

41 U:5.C.§418a(d)(9). Implemented by 252.227-7030. Technical nara-.
Withholding of Payment clause.

. 17. Provision for. removal of legends, if used, may not NlA 227.473-2(e). Expir.ation of limited and Restncted Testimony by Air Force said standard commercra! Items
exceed seven years. 10 U.5.C.2320(c). Rights. Implemented' by' 152.227-7013, Rights in are excluded. Proposed DFARS not so limited:

Technical Data and Computer Software clause, With
Alternate III.

1a. Prescription of regulations for sale or loan of NIA Not covered. DFARS 227.7201 may be inconsistent.

. replenishment parts for design replication 0'
modifica1ion.. 10 U.S.c. 2320(d).

19 Contract provision prohIbIting contractors from 3.503.d Unreasonable restrictions on subcontractor fAR coverage relied on. FAR gilles.no gUidance on what ISunreasonable. such as.
unreasonablyrestriC1mg subcontractor sales sales. Implemented by clause at 52.203-6, Restrictions are fees permitted to be charged by prime. lnt errrn

directly, to ,gOllernl,Tlent. 10 U.S.C.§2402; 41 on Subcontractor Sales to the Government. Mandatory DFAR:S 252.227·7017, 'Rights 10 Technical' Data- Major
U.S.c.§ 253g. for all contracts for supplies or services. System and Subsystem Contracts clause, contams similar

. covereqe for major systems.

20. Identification of contractor, manufacturer, or NlA 227.474·4. Identification of technical data. DFARS21l.n04.ldentiflcation of Sourcesof Supplv, ,ind
other source of supply, stock numbers, and source tmctemented by,252.227-7029, Identification of a clause tor-use 10 most supply contracts. DfARS
of any technical data. 10 U.s.c.§ 2384. Technical Data clause. 252.7270, have been adopted to meet thiS

requirement.e

21. Contract provision on statutory validation Proposed FAR 27.409 f. Proposed clause at Interim DfARS 227.413 essentially adopts proposed FAR
procedure. 10 U.S.c.§ 2321; 41 U.S.c.§ 2S3d. FAR52.227·24, venceucn of Restrictive Markings on cOlierage .

Technical Data. Applie\ to 000 contracts calling for .

delivery of technical data and such civilian contracts if
. . for major systems. Doesnot apply to NASA.

.
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ANNEX r
ADDlTrONAl MATTERS

(ommrcial Product Data

Both f.l. 98-525 and P.l. 98-577 prohibit
the acquisition, as a condition for the
procurem~nt of these products, of technical
data relating to design, development, or
manufact~re of products "offered or to be
offered fori sale to the public," that is,
commercial products. Excluded from this
ProhibitiO~ are data necessary for operation,
maintena ce, and use. The legislative history of
both acts i dicates that Congress was
concerne with protecting proprietary rights in
data pertaining not only to commercial
products, but also to items developed at private
expense. ~owever, as the laws were enacted,
only co.m.rrercial productdata were covered.>
We believ~ this is an error and have
recommejded that revised coverage restraining

the aCqUis~.t.ion of unlim.ited rights in limited
rights tech ical data apply to all items or
processes developed at private expense, not
just commFrcial products.. "

Prop9sed DFARS 242.472(b) defines the
products referred to in the acts in terms of
DoD's de~initionof commercial off-the-shelf
products,'! that is, "existing products or
processesdeveloped at private expense and
offered or to be offered for sale, license, or
lease in s~bstantial quantities to the public at
established catalog or market prices." On the
other hand, the interim DFARS implements the
prohibitiO} by a policy statement in
227.403-'i(a)(3)(i) directed to products offered
or to be o~ered for sale to the public but
includes ar exemption when the agency head
determines that the government's interest in
acquiring ladditional sources is best served by
acquiring the prohibited data as a condition of
the procurFment..These regulations also permit
the contraping officer to acquire such
technical rta, with rights to use and disclose

the data, whenever their acquisition would bJ
I

advantageous to the government. ""
James Wade's prepared statement to thE!

Commission indicated that DoD was I
experiencing interpretive problems with thi~

requirement, "as it shifted the normal rules I
governing the use of technical data from 'rights
in the datato the 'delivery of the data.' " I
Indeed, the concept of withholding data I

concerning commercial items is a throwback 10
DoD's pre-1964 data rights policy, which I
permitted contractors to withhold all data I
pertaining to standard commercial items sold ~o
the public. DoD rejected the data-withholding
concept in 1964 and instead began requiring I
delivery of such data with limited rights if th~
product was developed at private expense and
otherwise was qualified for limited rights •
treatment. I

We examined the legislative history of r.l.
98-525 and P.l. 98-577 to further understand
the legislative intent of this concept. First,
although proposed by the DFARS, there
appears to be no basis for limiting to
commercial off-the-shelf products the I
prohibition against ordering certain technical
data. Second, while both acts use substantially
the same language concerning the acquisition
of technical data related to commercial I
products, the prohibition in P.l. 98-577 is i
mandatory," whereas in P.l. 98-525 it is listed
as one of the factors to be considered in !
promulgating the implementing regulations."
Nevertheless, both acts adopt the policy •
limiting the acquisition of design, development.
or manufacturing' technical data (except for I
operation, maintenance, and use) by the I
government as a precondition to the !
procurement of a commercial product."? Th~
balance adopted by these acts is that the e

government would obtain rights in technical
data.pertaining to products developed at I
government expense; the implementing I
regulations would define the rights of the I
parties to technical data pertaining to products
developed at private expense or with a mix ~f
funding; and commercial product technical
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data (manufacturing, design, or development)
would not generally be acquired as a condition
of the acquisition of the product. This does not
mean that DoD could not acquire commercial
product data and the right to use the data for
competitive reprocurement by specifically
negotiating for the rights independently from
the acquisition ohhe commercial product.
Clearly, the statutory restraints deal only with
the acquisition of the data as a precondition of
the procurement of the commercial product
and not to the independent purchase of the data
or rights.

One seemingly inconsistent section in this
balance deals with the planning-for-future­
competition provisions (10 U.S.c. 2305(d) and
41 U.S.c. 253(b)l, which provide for
alternative proposals for acquiring rights to use
data during the competition for major system
production contracts. This section has been
explained as not intending to require proposers
to give up their technical data rights as a cost of
doing businesswith the government but,
rather, permitting the consideration of such
matters in the price evaluation when the agency
believes it appropriate." Therefore, in
appropriate situations during competition for
major systems production contracts, DoD may
obtain cost proposals for acquiring additional
rights in technical data that may pertain to
commercial products.v

The DFARS should provide specific
guidance implementing the statutory restraint
against acquiring commercial product design,
development, or manufacturing data. In this
respect, the DFARS should state, as a general
policy, that unlimited rights in such data shall
not be acquired; however, where an agency
still considers it proper to acquire them, the
DFARS should detail the determination to be
made, at an appropriate agency level, before
they are acquired. The determination should
include whether the rights being sought are
appropriate, consideri ng the needsof the
government and the value of the data to the
owner. As to major system production
contracts, the DFARS should define the
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situations where it is appropriate to obtain \
proposals for acquiring commercial product i
data along with rights sufficient for competitive
reprocurement and how such proposals are t9
be evaluated and used, to ensure that private
proprietary rights in the data will be accorded
proper treatment.

Software Issues and Definitions

Computer software is a commodity that i~

alike insome respects but differs in others fror)1
technical data. Recognizing this difference .
about 10 years ago, DoD expanded the •
coverage in its technical data rights contract
clause to cover computer software. Computer
software was defined to be in a category of ]
recorded information different from technical
data, except that computer software
documentation (computer listings and printouts
in human-readable form and information ]
concerning the design, specifications, and i
operating instructions for using the softwaref
was defined as technical data. The separationl
of computer software documentation from !
computer software was unfortunate, since it isi
contrary to commercial practice and has led to
a great deal of confusion. The DFARS definition
of technical data, which includes computer :
software documentation but excludes computer
software, was essentially adopted by P.L. i
98-525 and P.L. 98-577. :

Table E-1 describes the definitions related:
to computer software in the above acts and the

•government's acquisition regulations ii.e., the]
proposed FAR, the interim and proposed
DFARS, and the Federal Information Resources
Management Regulation IFIRMR]"l. Apparent!
from Table E-1 are the government's conflicting
definitions for the same or similar terms and the
crying need for uniformity.

At the Commission's hearing on data i
rights, some industry representatives statedthat
computer software was sufficiently distinct
from technical data to warrant separate
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contract~al coverage. A recent comprehensive without even considering software. Finally, I
report, '4 prepared by the SoftwareEngineering separate coverage for software will focus 1
Institute tor DoD, reached the conclusion, for a greaterattention on the proprietary rights I
number of cogent reasons, that software and treatment to beaccorded software and will I
softwareldocumentation should be treated permit more attention to be directed to this area
separately fromtechnical data. of fast-changing technology. ,

Ourlstudyofthis issue similarly reached The proposed FAR and DFARS as well ~s
the conclusion that computer software and the present DFARS coverage for computer I
related dOl.. :c.umentation should be separated software provide for the acquisition of restriq.ted
from the rights-in-technlcal-data clause and rights when computer software "developed 'at
included in a separate contract clause or setof private expense" is purchased, leased, or I
clauses. khe basisfor this conclusion is the licensed. As is the casewith the technical d~ta
hybrid nature of computer software, and several coverage, the term "developed at pnvate I
other corsiderations. While both the DFARS expense" is not defined for computer softw~re.
and the EroposedFAR generally combine the To forestall here the problems that have arisen
treatmexof software with that of technical and with respect to technical data, the FAR should
other da a, m many instances It hasbeen found define this term as It applies to computer :

,j

necessan to provide separate coverage for software. However, we recognize that I
softwar~. DoD's software acquisition policy, computer software has other facets that mus! be
unlike its policy regarding technical data, recognized. For instance, definition ofl
requireslthat predetermination be used for all "development" may require a concept for ai
restricted rights software. The DFARS regulatory computer data base different from that for a]
coverage for technical data is complex enough microcode on a semiconductor chip (firmware),

1i

I
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TABLEE-'. COMPUTER SOFTWARE DEFINITIONS

,.

a50 FR 32870, August 15, 1985.

..~I~.!~Ei,~.l?~~~~,.~l!~e,<lr:t;>;>L1.il~i!.!!l~DJl.g.Q.Qy,5.Q.,ERA3J58,OctobeL24,.1985; proposed-DFARS;'50·FR·36887,Septem ber10;'1·985:·
<Federal tnformation Resources Management Regulation, 50 FR 4321, January,30,1985. .

. .

P.L.98525,
,

COVERAGE PROPOSED FAR' INTERIM DFAR5 AND PROPOSED DFAR5b FIRMR'
P.l. 98-577

.

Data Term "other Recorded information; includes technical data Recorded information.
data .. used but and computer software .
not defined.

Technical Data Indudes Data (other than computer software) of a Recorded information of a scientific or
computer scientific or technical nature. technical nature. Term-includes computer
software docu- software documentation; excludes computer
mentation; software.
excludes
computer
software.

.

Computer Not covered. Computer programs. computer data bases. Computer programs and computer data Defines term "software" as
Software and documentation thereof. bases; excludes documentation. computer programs,software

ocrumentenon. and computer data
bases. .

Firmware Not covered. Not defined. Not defined. ADP hardware-oriented
programmingatthe basic logic

.. level.

Commercial Not-covered. Term is not defined. But 52.227-19 sets forth Computer software used regularly for other Definesterm "commercially
Computer a clause entitled Commercial Computer than government purposes, sold or leasedin available sottware" as software
Software Software - Restricted Rights, and 27.405(b)(2), significant quantities to the genera/publicat· available through lease or purchase

Separate Acquisifion of Existing Computer established market or catalog prices. in commercial market from a
Software, specifies that such software IS concern havinq ownership or
"privately developed software normally marketing rights.
vended commercially under a license or lease
agreement restricting Its use, disclosure. or
reproduction."

. .

. . .

j

!
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TABLE E·1. COMPUTER SOFTWARE DEFINITIONS (Continued)

COVERAGE
P.L.98-525,

PROPOSED FAR INTERIM DFAR5AND PROP05ED DFARS
PL 98-577

FIRMR

.
Restricted Rights Not covered. Applies to computer software developed at Applies to computer software developed at Not covered.
(Computer private expense that isatrade secret, is private expense and listed or described in a
Software) commercial or financial and confidential or license or agreement made a'part of the

privileged, or is published copyrighted contract (i.e.,pr'edetermined) wherein the
computer software, induding minor parties agreed that the computer software
modifications of suchsoftware. will be furnished with restricted rights.

Restricted 'Rights Not covered. Not covered, except for 27.405(b)(2), which Applies to commercial computer sottwareand Not covered.
(Commercial provides for the use of the clause at related documentation developed at private
Computer 52.227-19, Commercial Computer Software- expense and not inpublic domain.
Software) Restricted Rights, which overrides the

vendor's terms-and specifies the minimum
rights of the government insuch software. .

Unlimited rights Not covered. Applies to computer software first produced Applies to computer software resulting Not covered.
in the performance of a contract except to the directly from or generated in performing R&D
extent it constitutes minor modifications to work as specified by a governmentcontract or
restricted rights software; form, fit. and if required to beqenerated as a necessary part

.
function data except for source codes, of performing a contract; changes to
algorithms, process formulae. and flow charts government-furnished software; public
of the software; installation, operation. and domain software; and cornputer datebeses.
maintenance manuals except to the extent prepared under a government contract
the data are included with restricted cqnsisting of information in which the
computersoftware; and all other computer government has unlimited rights.
!luftware delivered under the contract except
for restricted computer software:



NOTES

"The Air Force Management Analysis Group (AFMAGJ, Sosre Pens Acquisition, Final Report, October 1983, found th~t

competition was prohibited for 8 percent of the spare items examined because the technical data pertaining to them had been
delivered with limited rights. Inadequate or nonexisting data prohibited competition for 16 percent of the parts reviewed. Th~
Office of the Secretary of Defense (05D) Technical Data Rights Study Group Report, Who Should Own Data Rights:
Government or Jndustryr Seeking a Balance, June 22, 1984, found that 4 percent of the parts screened had a proprietary data
rights problem, whereas 27 percent could not bepurchased competitively because the data were insufficient, inaccurate, or
illegible. .
"Title XII of the Department of Defense Authorization Act, 1985,
lit has been persuasively argued that P.L. 98~525 is defective because its vagueness has permitted overzealous 000 (DFARS)
implementation. This is one way of looking at the matter. However, if implementation has been excessive, the remedy lie~ in
correcting the implementation, not the statute; industry has not found the-civil agency (FAR) implementation of a very sim(lar
statute (P.L. 98·577) oppressive. '
'10 U.S.c. 2305(d); 41 U.5.C. 253b.
"The four papers produced by Samuelson as the Principal Investigator, Software Licensing Project, under auspices of the
Software Engineering Institute, Carnegie-Mellon University,Pittsburgh, PA 15213, areCMU: . '

SEI~86·TRI Toward a Reform of the Defense Department Software Acquisition Policy, April 1986.
SEI·86·TM1 Adequate Planning for Acquiring Sufficienr DocumentationAboutand Rights in Software ToPermit Orgari/c

or Competitive Maintenance, March 7986~ . . '. l

SEI-86-TM2 Comments on the Proposed Defense and Federal Acquisition Regulations, March 1986.
SEI~86-TM3 Understanding the Implications ofSelling Rights in Software to the Defense Department: A journey Through

the Regulatory Maze, March 1986. .
6Mask works are defined as a series of related images representing the pattern of conducting, insulating, or semiconductor
material to be present or removed from the layers of a semiconductorchip product, where each image has the pattern of the
surface of one form of the product (17 U·.S.C. 901 (a)(2)). ;
7 Who Should Own Data Rights: Government or Industry? Seeking a Balance, a report prepared for the Under Secretary of
Defense (Research and Engineering) by the OSO Technical Data Rights Study Group, June 22, 1984.
'50 FR 32870, August 15, 1985.
'50 FR 36887, September 10,1985.
1050 FR45442, October 31, 1985.
"50 FR 43158, October 24,1985.
"Conference Report, l-l.Rep.No. 98-1080, 98th Congo 2nd Sess., September 26,1984,321. This report notes the conferee?'
intention to expandthe data rights coverage to include all items and not just major systems. .,
»Sectlon 21(a) of the Office of Federal Procurement Policy Act of 1984,41 USc. 418; 'Section 1202(6) of the Defense
Procurement Reform Act of 1984. . :
"Senate Report No, 98-523, Committee on Small Business, 98th Congo 2nd Sess.,June 14, 1984 (to accompany 5.2489), p. ~8.
"lntemarfonel Engtneertng CO. V. Richardson, 367 F.Supp 640 (0.0.c. 1973), rev'd on other grounds, 512 F.2d 573 (O.~.

(ir. 19751, oert. denied, 423 U.S. 1048 (1976).
"5 U.5.C. 552(0)(4)(D).
"Recommendations 1-10 and 1-16, Report of the Commission on Government Procurement, Volume 4, 1972.
"Prepared fer the Under Secretary of Defense (Research and Engineering) by the 050 Technical Data Rights Study Group, Nne
22, 1984. .
"lt should benoted that the policy referred to was that of the now-superseded Defense Acquisition Regulation, not that of the
proposed oFARS. '
"Nash and Rawicz, Patentsand Technical Data, The George Washington University, 1983, pp. 445,446, citing 000 mOVIe
script prepar-ed by the authors of 000 technical data policy in 1964.
21CMU/SEI-86-TR1, Toward a Reform of the Defense Department Software Acquisition Policy, by Pamela Samuelson, Principal
Investigator, April 1986.
2250 FR917,-January 8, 1985.
21252.227-7013, Rights in Technical Data and Computer Software. ,
"Specifically, interim DFARS paragraph 227.403~2(h), Alternative Proposals for Enhancement of Competition, states only tpat
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contracting o¥icers "shall consider use of solicitation provisions to obtain alternate proposals from contractors that provide th~

United Statesthe right to use limited rights technical data for competitive reprocurement or that otherwise provide for the ~

establishmen~of alternate sources ofsupply.". t
2SCertain otherexpen~i~ures re.imbursecl as indirect.costs p.robably should a,lso be included within the meaning of "private ,
expense," bu~ determining which costs these are WIll require further analysis. .. i
26This prohibilionagainstacquiring certain data was originally considered as a part of the definitionof technical data and dealf
with productf developed at private expense, as well as products developed at private expense and offered for sale to th~

public; Amendment No. 3203 by Senator levin to 5.2723, Omnibus Defense Authorization, 1985, Congressional Record t
57156, JUne'131 1984;5.2487, Small Business and Federal Procurement Competition Enhancement Act of 1984, j'
Congressiona Record, S9790,.August 7, 1984. The definition was subsequently modified to cover acquisition of commercial
product data ~>nly; Amendment No. 3272 by Senator Grassley to 5.2723, Congressional Record 57816, June 16, 1984; t
Weicker Amehdment to 5.2487, Congressional Record 59795, August 7. 1984. As enacted, the prohibition language was ~
removed fro~ the definition section and added as a policy consideration. There appeared to be some concern that excludin&
technical data pertaining to commercial products or products developed at private expense from the definition of technical 1\'

data would tJ too limiting on the Department, and it was considered instead that this exclusion should be treated as a polic~
matter in the !mplementing regulations; Senator levin's statement on 5.2723, Congressional Record.S7818, June 20, 1984.!
The policy regarding commercial products was incorporated into the bill as passed. The record is unclear as to why similar]
coverage for ~roducts developed at private expense was omitted. <

210 00 Direct1ve 5000.37, September 29, 1978, Acquisition and Distribution of Commercial Products.
"Section 21(~j of the Office of Federal Procurement Policy Act of 1984, 41 U.S.C. 418, states that the regulations
implementing the act "shall provide ... that the United Statesmay not require" such technical data as a condition of
procurement pf the commercial product. . .',
"Section 120~(6) of the Defense Procurement Reform Act of 1984 provides that the Secretary of Defense "should-(6) ensurt"
that such tec~nical data will not beacquired as a condition of procurement of the commercial product or process-.10 U,S,Ci
2320(a), in requiring implementing regulations that do not impair the legitimate proprietary rights of the contracting parties ir
technical dad, requires that the policy in Section 1202(6) be considered in prescribing such regulations. This difference in ~
approach wa~ explained to the House by Congressman Mitchell, the floor manager, during the passage of P.l. 98-577 ~s
follows: I . t

For both eivilian and military agencies the substitute would require that the technical data regulations not impair any \.•
right of tile United Statesor any contractor with respect to patents or copyrights or any other right in technical data ~

otherwisf established by law. With respect to civilian agencies only, the regulations must contain a prohibition on the t
Government's requiring technical data as a precondition for its purchase of any commercial item to which that data
pertains ~nless such data is either offered for sale to the Government or is necessary-for the Government to maintain or
operate the commercial item. For military agencies, this commercial product "exemption" is to be a consideration of
the Secrqtarv of Defense in promulgating DoD's technical data regulation as its supplement to the FAR. .

Congressional Record, H 10839, October 2, 1984. f
JOThe legiSlati~e history is somewhat confusing as to whether the restriction on acquiring design, development or Ii
manufacturing data prohibits ordering them or merely prohibits ordering them with unlimited rights. Our reading of thE!J
restraints andlofthe overall legislative history is that the prohibition deals with the ordering of the data. ~
J1Congressm~n Mitchell's explanation of H.R. 4209, Congressional Record Hl 0838, October 2, 1984, the Department of ~

Defense Aut~orization.Act, 1985. t:
i"ConferenceReport, H.Rep.No. 98·1080, 98th Congo 2d Sess. (to accompany H.R. 5167), Sep:ember 26, 1984, 318 statesi

The can erees agreed to require the Secretary of Defense to ensure that in preparing a solicitation for the award of a !,
contract lor a major system, the agency consider requiring the offeror to identify a plan for obtaining items procured in ~
connection with the system on a competitive basis. The plan may include proposals to provide the government ~
unlimit~1 rights to use technical data relating to the items, or any other alternative method to ensure the government is '
not restr cted to one source for future accursrtrons. The offeror's proposal would then be considered In the agency's :
evaluati n of the offeror's price.

»rederal Into mation Resources Management Regulation (FIRMRl, 50 FR4321, January 30, 1985 The FIRMR IS Issued by G?A
under the Federal Property and Administrative Services Act and the Brooks Act, P.l. 89-306, and is applicable to all teder~1
agencies incl~ding 000 except for specified 000 acquisitions such as for weapon systems (l 0 U.S.c. 2315). !
HCMU/SEI~8~-TR1, Toward a Reform of the Defense Department Software Policy, by Pamela Samuelson, Principal !
Investigator'rPril1986. '\. t
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