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Honorable James C., Miller,
Director, Office of Management
and Budget

Washington,

Dear Jim,

OMB's Office of Information and Regulatory Affairs is reviewing

a set of GS
technical 4
inconsisten

Item 21 of LThe Pre51dent 8 COmpetltlveness Initiative“

the Adminis

of Federally~funded research.
permit Federal contractors to own software and other technical

data in exct

Item 21 is
Government
1983. This

| Federally-f

The propose

providing un

technical d|

The regulations also ignore the recommendation on contractor

ownership of

Small Busrness and Section 21(b) (2) of the Federal Procurement :
‘Policy Act. '

I urge that

they be revi

of Federally

EA/OPTI/FTMP/Normc
c:

Dr. Ortner (2)

Or, Merr1f1eﬁd

EF- Williams
- Norm Latk

ES (4) o
Chron

Read

Washington, D.C. 202

MAR 0 41987

III

D. C. 20503

regulations involving civilian-agency ownership of !
ta. In their current form, these regulations are
with Admlnlstratlon policy.
cdmmitsj
ration to helping commercialize nonpatentable result
Specifically, the item would
ange for royalty-free use by the Government.
logical outgrowth of the policy established for
atents by the President's memorandum of February 18,
memorandum leaves title to inventions resultlng from
nded research with the contractor.

GSA regulatlons move in the opposite direction,

limited discretion to agencies to retain ownership o
ta rather than .giving it to the contractor.

technical data by the White House Conference on

sed to give contractors the first option to ownershi
r-funded technical data as intended by Item 21.

Sincerely,

{&Lg )]

Secretary of Commerce

#PLatker/rh 2/]7/87
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Honorable James C. Miller,
Ofiffice of Management

- Director,
and Budget|

Washington, D. C.

. Dear Jim,

OMB's Office
a set of GSA

technical data.

inconsistent

Item 21 of "
the Administ

of Federally-funded research.

permit Feder

data in exchange for royalty-free use by the Government,

Item 21 is a

Government patents by the President's memorandum of February 18,
This memorandum leaves title to inventions resulting from
Federally-funded research with the contractor.

1983.

The proposed

‘providing unl
technical dat

The regulations also ignore the recommendation on contractor

ownership of

Small Business and Section 21(b) (2) of the Federal Procurement

Policy Act.

I urge that y
they be revis
of Federally-

The Pre51dent‘s Competitiveness Initiative"
ration to helping commercialize nonpatentable result

Washington, D.C. 20230

WA 0 41987

IIT

20503

of Information and Regulatory Affairs is reviewing |
regulations involving civilian-agency ownership of
In their current form, these regulatlons are
with Admlnlstratlon policy.

commits

Specifically, the item would
1l contractors to own software and other technical

logical outgrowth of the policy established for

GSA regulétions move in thé‘opposite direction,
imited discretion to agencies to retain ownership o
a rather than giving it to the contractor.

technical data by the White House Conference on

rou return the reguiations to GSA and request that
sed to give contractors the first option to ownershi
funded technical data as 1ntended by Item 21.

Slncerely;

(SIGNEDE

Secrétary of Commerce

THE SECRETARY OF COMMERCE
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2. Sub
SUBPART [27. 4--RIGHTS IN DATA,ANDECOPYRIGHTS‘
27.400 'Stope of subpart
27.401 :pefinitions.
-27.402 Policy.
27.403 - Data Rzghts——Gene:al
27.404 “Basic Rights in Data.
- 27.405. . Other data rights prov1sxone
©27.406 -Acguisition of data..
27.407 . ‘Rights to technical data in successful proposals.
27.408 _Cosponsored research and development activities.
27.409 Solicitation provisions and contract clauses.

27 409 ﬁfcope of subpart.

The: pol
agenqxes‘

"agency}ar

pO__l ic i eS Lo

in data;aﬁd copyrights and

thesa pol

be applic

such othat dateas the NASA FAR Supplement is rev1sed to

programs,

‘L-PATENTS, DATA,

art 27.4 ielrevised to read as follows:

td Natlonal Aeronautlcs and Space Admlnlstratlon (NP

able to'VASA'sollc1tat10ns unt11 July 1,

AND COPYRIGHTS

icy: statement in 27.402 applles to all execut1ve

The remalndez of the subpart sets forth c1v111an

~proceduras, and Lnstructlons w1threspect to_(a) ri

(b) acquisition of data. However

’

1986 (o: u

|computer data bases, and documentation thereof,

(SA)

ghte

lcxes, procedures, and lnstructlons are not requlred to

ntil'

‘acccmmodate the pol1c1es, procedu:es, and 1nstruct10ns coﬁteined
in this'sxbpart). Due to the special mission needs of tHe p ;. |
'_Department of Defense (DOD) and as required by 10 U.S.C. 2320,
the :emeznder of the DOD policies, procedures, and Lnstructions'
with_regP%Ct-to_:iqhts in data and copyrights'and ecouiéitioo of
deta_a:eieontaihedin the DOD'?AR Suppfement. o | i )
27,§Olz-Defiqitions. | '
.fdompute: softwere," as used in this subpatt; meehs:compeﬁer



"Data," as used in thlS subpart, means recorded lnformatlon,
regardless of form or the media on whlch it may be recorded ‘The
term 1ncludes technxcal data and computer software The tQEW

does not lnclude 1nformatlon 1nc1denta1 to contract

admlnzstratlon, such as financial, admlnzstratlve, cost or

pricing or management information.

"Form, fit, and function data," asdosed in this.sobpart; means

data relatxng to 1tems, _components, processes that are sufficlentr

to enable phys1ca1 and functxonal 1nterchangeabi11ty, ‘as well as
data 1dentify1ng source, Size, confxguratlon, mating aod L
attachment characterlstlcs, functional characterlstrcs;vandi
performance requ1rements~ except that for c0mputer softwarerlt
:means data ldentlfylng source, functlonal characteristics, and
performance requxrements; but spec1f1cally excludes the source
'~:code, algorlthm, process, formulae,;and flow:charts-offthe

software.

“lelted rlghts," as used 1n this subpart, means the rlghts of

the Government 1n llmlted rights data, as: set forth. in-a lelted
nghts Notlce if 1nc1uded 1n .a data rlghts clause of the: '*é'
contract.

“lexted rlghts data," as used.1n this subpart, means data,
other than computer software, thatmembody trade secrets or are a
commerc1al or fznancxal and confxdentlal or pr1v11eged to the
extent that such data pertain to 1tems, components, or’ processes

'developed at prlvate expense,‘lncludxng minor modlflcatlons-é

.thereof - (Agenc1es may, however, adopt the following alternate

deflnltlon‘__



ited rlghts data;" as used in th1s suboart, means data

"LIT
'developed at prlvate expense that embody trade secrets or. are

commerci

'-27 404(c

al or f1nanc1al and confldentlal or pr1v11eged (see.

). )

nRestrlcted‘compute:”software,“ as used in this subpart, means

computer

software deveioped at private expense and that is'a

trade ectet; is commerc1a1 or flnanclal and confldentlal or

privileg

including minor modifications of such_computer software.

of the

ed: or is publlshed copyrlghted computer software'}t:

"ResTrioted’rights;" as used'in'thiSISubpart, means ‘the rights

overnment in restrlcted computer software as set forth in

icted Rights not;ce, if 1ncluded in a data :1ghts cl L ause

.a Restricti

. of the
~in’ the

"Tech
than co

nature.

-of the G
works,
display
or permi
27.402"
It is
carry ou

access

performance of thelr contracts. Such data are required to:;.

ontract,

nical data;“.as used in this subpart, means data other

"Unliijted rights," as used in this subpart, means the rights

-ontract, or asfotherwrse may be lncluded or incorporated

puter Software, which are of a scientific or technical'

vernment  to use, dlsclose, reproduce, prepare'der‘vative
stribute copxes to the publlc, and perform publlclynand

iubllcly, in any manner and for any purpose, and to have
T others to do so. - |

-ollcy.

ecessary for tne departments and agenc1es, in orde: £o
their missions and programs, to acqulre or obtaln:;__

many Kinds of data p:odnced'durxng or used in the




ompetition among suppliers- fulfill certain:

<

respons bllltles for dlssemznatlng and ‘publishing the resulrs

oE

‘their actlvztxes' ensure appropr1ate utxlxzatlon of the resalts'

of resesrch development, and demonstratlon activities 1ncluding

the dxssem1natzon of technlcal 1nformatlon to foster subsequent

'technoloqxcal deveIOpments- and meet other programmatlo andi

statutofg'requzrements. Further, for defense purposes, such data'

are als equlred to meet speciallzed_acqurs;tzon needs;andr-

ensure Qistichsupport. "

,same tlme, the Government recogn:zes that its

contractors may have a legltzmate proprletary interest (e g;,-

-property rzght or other valxd economlc 1nterest) 1n‘data

i 5_Erom prxvate 1nvestment.“ Protectlon of such data

H
l

a

from

unauthorrzed use and disclosure is necessary in order to- prevent

the compromlse of such property rlght .or economic lnterest,ravo:d

Jeopardzzxng the contractor s commerc1al p051t10n, -and preclude

1mpa1rment of the Government's abxllty to obtain access to or use

of ‘such data. The protectlon of such data by the Government

is

- also neceSsary to encourage quallfled contractors to. partlclpate

in G0ve:nment programs and apply 1nnovat1ve_concepts to such-

"programs._.rn 11ght of the ‘above conszderatlons, in‘applyinqv

these p011c1es, agenc1es shall strike a balance between thee
' Government s need and the contractor S legltzmate proprletar
Lnterest '

27. 403 Data nghts~-General. _

all contracts that requlre data to be. produced, furnished; -

acquzredp:or speclfxcally_used in meetlnq_contract.performan%e,

y




requirements; must contain-terms that delineate the :espectd

- rights 2

regardld

nd obllgatlons of the: Government and the contractor

g the use, dupl1catlon, and dxsclosure of such data,

except ¢

ve

ertaln-contracts resultzng from sealed blddlng or SImilar

situations whzch require only ex1st1ng data (other than llmlted_

‘rights- dhta and restrlcted computer software) is to be dellv

and repr

general

Data-AGeheral,

oductxon'rlghts are not needed for such data.

rule the data rights claueerat 52.227-14; Rights in

 As a

ineluding Alterhates'I, 11, III,

determ1ned to be appropriate as discuSSed in 27. 404. is to be

used for

either the particular subject matter of the contract or the

intended
clauses,
discussed

clause, i

specify the data (in terms of type, quantity or guality)
to be delivered, bot,only the respective rights of the Gover

and the contractor to use,

' According

- to specify the data to be delivered.:

27.404 B

that purpose.

use of the data may" requxre the use of other prescr

t is'important to note that any such clause does not

ly, the contract should also include appropriate te

asic' Rights in Data Clause.

Unlimited Rights Data.

However,

or may not‘requ;re_the use of any.prescrlbed clause,

in 27.405 and 27.408. Also, in selecting a data r
thet
disclose,

or reproduce such data.

Under the'clauee at 52-227-1

{a)

Rights in|

in the fo

copyright%d data): (1) data“first"produced in the pethrmaneE-

a. contract

llowing data (ercept‘as provided in 27.404(f) for

Data--General, the Government acquires'unlimited-r

(except to the extent such. data constltute mlnor

ered -

Iv, and V, uhere
in certazn types of contracts'
1bed

as

ights

is

nment

rms

ighte

of




e

modifications.to data that are limitéd rights data or restricted
'*computer software) ; (2) form, fit, and functlon data dellvered
under contract- (3) data (except as may. be included w1th

restricted computer software) that constztute manuals or - §

- -

1nstructlonal and training mater1a1 for 1nstallat1on, peratlon
- or rout1ne mazntenance and repair of Ltems, components, or |
processes delxvered or furnlshed for use under a contract- and
(4) all other data dellvered under the contract other than :
llmlted rzghts data or restrlcted computer software {see -
paragraph (b) below). If any of the foregozng data are. published

copyrzghted data thh the notice of 17 g.5.C 401 or 402, the o .

".“Government.acqu1res them under a copyrlght 11cense,:as set gorth

in 27 404(f) below, rather tham with unlrmlted rights.

(b) lelted Rights Data and Restrlcted Computer Software.

The clauae at 52.227-14, Rights 1n.Data--General,'enables-toe
contractor_to protect qualifying 1imited;rights-data:and |
restrlcted computer software by wlthholdxng such data frOm'i
Idellvery to_the Government and dellverlng form, fit, and. fuuctlon
data in lleu thereof. However, ‘when an agency nas a need to

-obtain dellvery of limited rlghts data or : restrlcted c0mputer

software,_the clause may be used wlth‘1tsﬂAl:ernateerI or-g:I{
.as set forth in 27'404(d) and (e) below.d Theae-aiternativés |
enable a. contractlng officer to. selectlvely request the dellvery
of such data with limited rights or restrlcted.rlghts, elther by
specifying such delivery in the contract ot by specific request

{c) lternate Defxnlrzon of Limit ed quhts Data. In the

clause at 52 227 14. Rzghts in Data--Generar -in order Eor data




to quarlfy as leltec-r1ghts data,pin ad 1 ion to oe-ug dat :c
‘ezther a body a trade secret or are-data that are commercxal,o
Eznancla and confxdent:al or przvzleged, such data must also
pertain to 1tems, components, or processes developed at prlvat

expense,_xncludzng mlnor modzfxcatlons thereof. However,_for

contract ‘that do net requ1re the development, use or dellvery'

‘items, cgmponents or processes that are lntended to be acqul'e

_by or - fo

for use in specific c1rcumstances the alternate def1n1tlon oﬁ

limlted-r1ghts data set forth in Alternate I. The_alternate:-

definition does not require that such data pertain to. items,:

,component , Or processes deoeloped at private-expense; but rather

that such|data were developed at prlvate expense and embody a

_the Government an agency may adopt for general use_o

e

of
d

-

‘trade secTet or are commerc1al or flnanc1al and confrdentlal or

privilegeﬁ.
(d) Protection of Limited Rights pData Specified for Delive

Y .

b

(1) |Contracting offlcers are authorlzed to modlfy the

clause at 52.227- 14. nghts ln Data--General, by use of Alternate'

IT, which

Alternate adds subparagraph (g)( ) to the-clause to

"enable the Government to requlre delzvery of llmlted rlghts data

rather tha

allowing the contractor to thhhold such data.  To-

obtain sucr delzvery, the contract may 1dentlfy and spec1fy data

to be delivered, or the contracclng offlcer may requ;re,‘by
written request during contract performance, the delivery of
that has been withheld or identified as withholdable under

subparagra h"(g)(l)'of'the'cfause at?52.227-;4_Rightsern Data

General or |data. In addition, 1f agreed to during negotiatio

ns,

da t;_a .



the.contract may speclflcally 1dent1fy data that are not tQ be
dellvered under Alternate‘II or whlch, if dellvered w1ll be o
deliveréd with limited.riénte. The llmlted rights obta1ned by
the Government are set forth 1n the lelted Rights Notice i
'contazned'zn subparagraph.(g)(Z) (Alternate Il}. - Such 11mited
rlghts data wxll not, wzthout permlssion of the contractor, be o %
used by the Covernment for purposes of manufacture, and’ w111 not %
be dxsclosed outszde the Government except for certaln speczfxc_.
purpcses as may be set forth in the Notice, and then only iﬁ the
Government makes the dlsclosure subject to prohxbzt:on agalnst
further use and dxsclosure by the reclplent The following are ,
-'examples -of ‘specifie purposes whlch may be adopted by an agency.‘_ a
in its suoplement and added to the Lxmlted Rights Notice of | = ]
subparagraph (g)(Z) of the.clause (Alternate II): " |

(i)' Use (except.for manufacture),by support;serviceé

(ii) Evaluatzon by nongovernment evaluators, .

(iii). Use (except for manufacture) by other. contractors

part1c1pat1ng 1n the Government's program of whlch the spec1f1c-

contract is a part, for xnformat;on and use 1n_connectlon wlohn
the uork performed'under each‘contract. | | |
(i;)“ Emergency repair or overhaul work.
(v)f Release to a forexgn government, or 1nstrumenta11ty
thereof, as the lnterests Qf the Unlted States Government may
regquire, far 1nformatlon Qr evaluatlon, or for emergency repalr e

or overhaul work by such Government.




(ﬂ

14'shoutd

As an ald in oetermining whether the clause at 352.227-

be. used w1th its Alternate I, the prov1510n at 52,227—-

'15;‘hepxesentat1on of Limited nghts Data and Restricted Computer

,Software, may be 1ncluded in any solicitation containing the

clause at

52 227 14,_R1ghts-in Data--General This

representation requests that an offeror state 1n response t:'a

solicztat

ion, to the extent fea51b1e, whether 11m1ted rlght:-data

are likely to be used in meeting the data delivery requirements

set forth

Alternatg II should be con51dered during the negotiation_of a

contracet|, particularly if the negotiation_is_based on an

in the sollc1tation. In additzon, the need for q:

‘unsolicited proposal. However, use of the clause atH52Q227n14;

Rights iq'hata--General,iwithoqt Alternate IT does not prec.ude

this Altﬁrnate from beinguuSed subsequently by modification-

hduring contract-performance,

should the need arise for. delivery

of limited rights data that have been withheld or 1dentified as

w1thholdable.

'(3)5
data, if

_formatted

under a'contract contalning the clause at

it wera to be delivered in human

Data--General, such data is to be treated

rathe:'than restricted computer software,

paragraph

(9) of that clause.

Whenever data that would qualify as limited rights

as a computer data base for the:

readahle formﬂ_is..

purpose_of.deliyery-i
52.227—14,_Righte in
as.limited righta data},

for the purposes of

Software Specified for |

(@) pProtection of Restricted Computer

beliveryl. -




e

o - | PR I
E(l)‘ Contractlng of 1cers are autnorlzec to modlfy Lne

-clause at 52. 227-14, nghts in Data--General, by use of Alternate

Irr , wh1ch Alternate adds subparagraph (g)(B} to the clause to

enable the Government to requzre‘delavery of restr1cted computer

software rather than allow1ng the contractor to w1thhold such

‘restr1cted c0mputer software. To obtaln such dellvery, the

contract may 1dent1fy and speclfy the cOmputer software to be

!

dellvered, or the contractan offlcer may require by wrltten
request durzng contract performance, the dellvery of computer %

software that has been thhheld or 1dent1£1ed as wlthholdable

J

under subparagraph (g) (1) of the clause. In addltxon, 1f agreed_

|
i
i
|
i
!

{to durlng negotiations, the contract may spe01f1cally ldentlfy
c0mputer software that are not to be dellvered under Alternate

III or whzch, if delxvered, wzll be w1th restr1cted rzghts. In

considering whether to use the clause at 52 227- 14 wzth 1ts o

Alternate III, it should be partlcularly noted that.unllkeéother

- data, computer software-is also an end item in itself, sucn that
if w1thheld and form, fit and functxon data provided in iieu' |
thereof"an operatlonal program WLll not be acquired.. Thu%,“rf
delivery of restrlcted computer software Ls_anticioated.toéoe
needed to meet contract per‘ormance requlrements, the contéacting
_offlcer shOuld assure tnat the clause is used wlth its. Alternate
IIT. Unless otherwlse agreed ta (see (2) below) the restrtcted
rights obtalned by the Government are set forth ln the Restrlc ed
nghts Notlce contained in subparagraph (g)( ) (Alternate EI{)

Such restrlcted computer software dlll a0t pe used ar reprcdtced o

by the Government, or disclosed sutside the Governament, exqept _

that the computer software may be--




11

service ¢
the Gover
above, wi

is.publis

(2))

above are

restricte

Q(V)
rontractors,
rnment acquired the software;

Used or copled for use in or wlth the cOmoute

Dzsclosed to and reproduced for use by support

and

Used_in~accordance with (e)(l)(i)"through'

thout disclosure prohibitions,.if'the computer soft
hed copyrlghted computer software
The restricted rights set forth in paragraph (e)(

the minimum rlghts the-Government normally obtalns

d computer software and will automaticallyiapply_wh

such softp
subparagr.ph (@) (3)

either greater or lesser rlghts, con51stent wlth the. purpose

needs for|

by the,contractlng officer in a partlcular contract or presc

(Alternate [II) of the clause.

whlch the software is. to be acqu1red may be- spec1

are is acquired under the Restricted Rights Notice

H{(ii L or
compute:s for which 1t was acqulred,\lncludlng use at any
Governmjnt 1nstallatxon to whlch such computer or computers'may_
be tran ferred-. |

fr;Lxl), Used or copiedtfor use in or with a backup
compoter;if any computer'for which it waspacquired becomes
‘inoperative;
| c:}iii) _Reproduced for safekeepinc (archives)'or.backup
purposes;. o ! R

;(iv) Modified; adapted - or. combzned with other compoter

softwarel provxded that the modified, comblned, or adapted
_portions,of any der1vat1ve software 1ncorporat1ng restrlcteo
7§5m§§tér software are made subject to the same restrlcted rlghts;

5 .

subject to the same restriction under which

(v)

ware

1)
with
en

of

However;_'

s and
fied

ribed




1n.agency regulatlons. For'example,'consideration should be .
glven to any networklng needs or any requ1rements for use of the
lcomputer software from remote termlnals. Also, in addresslng
such needs, the scope of the restrlcted rzghts may be dlfferent
for the documentatlon accompanylng the computer software than for
the programs and data bases. Any addztxons to, or llmltatlons
on, the restrlcted rlghts set forth in the Restrlcted R1ghts
Notice of subparagraph (g)(3)of the clause are to berexpressly

stated in the contract or in a collateral agreement 1ncorporated

in and made part of the contract, and the notice modified

accordlngly.

(3) As an a1d in determznlng whether the clause should be
‘used withflts Alternate 11, the_provzsxon at 52.227-15.

Representation of Limited Rights Data and Restricted Computer

Software, may be included in any solicitation containing tne{:'
clause at 5?.227—14, Rights in Data—-General. .Inis ;
representation requests that an offeror state; in responSe té a
sollcztat on, -to the extent:feasible, whether restr1cted computer.
software is llkely to be used in meeting the data delxvery |
requ;rements set Eorth in the solxc1tatlon. In addltlon,‘the
need_for Alternate III should be considered during negotiat;pn:of
a contract, particularly-rf negotiation is-based on an T
unsolicited proposal However, use of: the clause at 52. 227-14,_
nghts in Data--General, wlthout Alternate III does not preclude
this Alternate from bexng used subsequently by modlflcatlon é;;
durlng contract performance,.should‘the need arlse'for the !
delivery_of‘rest;icted computer software'that has beenIWithheid.

or identified as withholdable.
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0DV lghted Data.

~

of info
.'normally

offzcer,

or sc1ent1f1c art1c1es based on or contaxnlng data first pr

in the s
‘at 52.227.
technica
similar
ﬁofficer

any appl

rignt sub51st1ng zn data flrst produced in the oerformance S

contract

accordancg

restrict

'27.404(9)

claim to

the appro
commercia
The requeLt for permLSSLon must be made in wrltlng, and may

made'eithfr prlor to contract award or subsequentlv durlng ;ﬁ‘

contract

furnish copies of the data for which permission

'matlon produced at Government expense, contractors

erformance of work under a contract containing the.

works.

Lcable agency regulatlons,

—

Data Flrst Produced in the Performance of a Cont

ract,

'(i)_ In order to enhance the transfer or dissemin

authorlzed, wlthout przor approval of the. contract

to establish clazm to copyr1ght subsisting in tech

1 or professxonal 30urnals, symposza proceedlngs and

Otherw1se, the perm1351on of the contracting

%

e with paragraph (iii} below._rAgencies may,
copyright under.certain_circumstances in accordance
(2); S . _

ofii) Usually,
copyrlght sub51st1ng in data Elrst produced under t
wlll be granted when copyrlght protection wlll enha
priate transfer.or dissemination of such'data and t

llzatlon of products or processes to whlch lt perta

performance, t-should identify the data anolved‘

is requested

unless the clause is used with its Alternate IV in|

are

to establlsh claim to copy

.however,

ation

@ng
arcal
:duced
-Iause

7- 14, nghts in Dataa-General and publxshed in academzc,

is requlred 1n accordance-w1th subparagraph (11).beloW'or

f a

» with

permission-for a contractor ko establish
he. |
nce
he
ins.

be

or ..

as




‘well asfa‘statement as to the intended oublication or
dlssemxnatlon nedza or other purpose for whlch copyrlght 15
de51red= The request normally wlll be granted unless-n (A)<the
data conszst of a report that represents the OffICIal vxews of
the agency or that the ‘agency is requ1red by statute to prepare°
(B) the data are Lntended pr1marlly for 1nternal use by the
Government, (C) the data are of the type that the agency 1tself
dzstr1butes to the . pub11c under an agency program, (D) the
Government determ:nes that limitation on dlstrlbutlon of the data
13 in the natlonal 1nterest"(E) the Government determ1nes that
the data should be d1ssem1nated w1thout restrlctxon. _; .
| L‘(111) An Alternate v is prov1ded for use with the h
clause at 52.227-14, nghts in Data--General, whlch Alternate.
prov1des a ‘substitute paragraph (c)(l) in the clause grantlng
blanket permrsszon for contractors to establlsh clalm to o
copyrlght subs1st1ng in all data flrst produced in the
performance of the contract wlthout further request belng made by
the_contractor. Alternate IV shall be used in all Contracts for
basice or;applied research (other than those for_management:or
operatiod'of Government facilities and in.contracts.and -
‘subcontracts in support of programs be1ng conducted at such

facxlltles or where lnternatzonal agreements requxre otherwzse)

to be performed solely by colleges and unrvers;tles. Alternate
IV will not be used in contracts with colleges and universities

if a purpose of the contract is for development of computer'

software for distribution to the publfc (including use in

solicitations)'hyror on behalf ofrthe‘Government, In additéon,_
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‘Alternatg IV may be used in otner contracts if an agency
determines to grant blanket perm1551on for contractors to
establish c1a1m to copyrlght subsxstlng 1n all data fzrst

produced in the performance of contract w1thout further request

being made by the contractor._ In any. contract where Alternate v
'is used, ‘the contract may exclude’ any data, 1tems or categorles

of data from the blanket permlsSLon granted e1ther by express

provisions in the contract or by the addltlon of a subparagraph
(d)(j)m-r the clause, con31stent w1th 27. 404(g)(2}. " |
| (iv) Whenever a contractor establishes claim to'wz
copyrightisubSLStlng in data (other than computer software)'Eirst
produced |in the performance of a contract, the Government 1s o
"‘granted~a pald-up nonexcluszve, 1rrevocable, worldwlde 11cense to L .w
reprodcce, prepare-derzvatxve works, distribute to the publ1:,' i
perform publzcly and dlsplay publzcly by or on oehalf of the

Gorernment, for all such data, as set forth in aubparagraph |
(c) (1) of| the clause at 52.227-14, nghts in Data--General.-"ror
computer software the scope of the Government's license does not
include the right to dlstrlbute to the publlc. Agencies maf
also, either on a case—by case ba51s, or on a class ba51s lf

‘provided in lmplementlng regulatlons, obtain a l;cense of

different scope than sat forth'in sobparagraoh'ic)(i) of the
clause.if the.agency determines that such different licensezrill _

substantially enhance the transfer or dissemination of any data

first_produced under the'contract; and will not'interfere_with

the Government's use of the data as contemplated by the contract

or if required for -international agreements. -If an agency




obtains:snch a different;license,_the'scope-of that licenSeésnalT
be CIearlv stated in‘a.conspicuous_placejon medinm_on_which;the
'data is:recorded.l Tnat is, if a:report,_the scoperoflthe .;__
different iicenee shall bpe put on the cover,_or first pageé.of
‘the report. if conputer software,‘the scope of the d:fferent
.license shall be placed on the most consplc1ous place avallableu
Whenever a contractor establlshes clalm to copyr1ght in data
frrst-produced in the performance of a.contract, lrrespective of
which'alternate'is used with the'clanse or the acope of the
Government's lzcense, the contractor Ls,requlred to affix the
appllcable copyrlght notlces of 17 U. S C.:401 or 402, and_ Lo

acknowledgement of Government sponsorsh1p, (1nclud1ng the::

contract number) to the data whenever such data are delxvered to'
the Government, publlshed, or de9051ted for reglstratxon as a

publzshed work 1n the U.S. COpyrlght 0ffzce. Fallure to do'so--
- could result 1n such data belng treated as unlimited rzghts data

_(see 27 404(1)).

({2) Data not f1rst produced in the performance of a contract.

_ .‘(ij Contractors are not to. 1ncorporate in data -
dellvered under a contract any data that 15 not f1rst produced
under the‘contract and that is marked WIth the copyrlght notlce'
of 17 v.s.cC 401 or 402, wlthout elther {A} acquiring: for orf-= 
grantxng to the Government certaln copyrlght license. rlghts for
the data, or (b) obtaznxng permission from the contractzng 3
offlcer to do otherw1se. The copyrlght llcense the Government

acqulres for such data wxll normally be of the same acopegasgc_“

discussed in subd1v151on (l)(zv}, above, and is set forth in




o 52.227- 14

“-rlfgr;;:,_~-

- paragrapjr(c)(Z)

General.'

class ha%is if provided in implementing agency regulations,

obtain a

However, agencies may, on a case-byfcaSe basis, or

§

license of different scope if the_agency_determines

of the clause at 52.227-14, Rights in Data-

suych different 1icense-will not be inconsietent with-the'purpose

of acquiring‘the data.

acquired,
forth in

'Governmedt

under a contract 13 dellvered wzth the copyright not1ce of ].'T

v.s.cC. 401

subparagr ph (g)(3)

provided

of the contract

authorized llmlted rlghts or restrlcted rights notice and the

-copyright
'copyright
“Unpubllsh
uUnited Sta
.be afforde
27.404(h) .
17 u.s.c.
data subje
subdivisio

restrictio

IE a 11cense of a dxfferent scope 1s

1t must be so. statedln the contract and clearly set

l

in a collateral agreement zncorporated in or. made pa

d

n

nghts 1n Data-—General,ror as. otherw1se may be

(11)
notlce of 17 U.S. C.

notice tc 1nclude the followlng

d-—all rlghts reserved under the copyrlght laws of

tes.

ct to the appllcable llCEHSe rlghts set forth in

ns .,

a consplcxous place on the data when delxvered to the

- ;.

In addltlon, if computer software not flrst produced

E

" the Gove:nment s llcense w1ll be as set forth

(Alternate III) 1f 1ncluded in the clausee

rt
Contractors dellverlng data WIth both an.

401 or 402 should modify the
(or.similar)
'If thls statement is omltted

the contractor;.

an opportunlty ko correct it in accordance. w1th

Otherwise, data dellvered'wlth_a_copyrlght hotrce.qf

401 or 402 may be presumed to be published copyrighted

(i) above, thhout drsc}osqre-llmrtatlons or

Qn a3

.that

at.

statenent:
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If contrac or’ act1on ‘causes Tlmlted-rthrs or

‘(ii.i)

i t:ons regard1ng such data, nd the contractor should

placed

'h in

ion (i) above applzes._'
B A I%

Release, Publ1cation, and ﬁae'of'bata. h(li In paragraph
He clause at 52. 227-14, Rzghts in Data--General, ;_

b4 graph (d)(l) recognlzes the. fact that normally thei.

tor has the rlght to use, release to others, :eprocnceP

d1strrbute, or publish data flrst produced in the performance of

a cont ”ct, except to the extent such data may be subject to
xport control or_to natlonal securlty laws or
‘regula lons. In'addition; to the extent the contractor recelves

or is given access to data that is necessary for the. performance

of thei?ontract'from or by the Government or othersractlng-on

behalf'crﬂthe Government,nand the data contains restrictive ,

_markiﬁgsafsubparagraph'(d)(Z) prov1des an agreement w1th the

contractor to treat the data in accordance with the marklnce,‘

unless dtherwlse speczflcally authorlzed by the.contractlng_
: O e o

“In contracts for ba51c or applled research w1thi

E or reporrznq an the results of unclassified basic.or

ies or colleges, no restrzctlons may be placed upon the




'“'19‘

epéLied
For the
release
can be,’
applicat

programs

rasesarch,

or dlsclosure of computer software tnat has been,

results OE'basic'or applied'reSearch
claim to copyr1ght 1n any computer software for purposes of
Vestablis1ed agency dlstrxbutzon programs, or where required
accbmpliTh the purpose for which the software is produced

Exceot faor the results of ba51c or applled research under

'contracts

extent pzov1ded in thelr FAR supplements, place 11m1tat10ns
restrictions on the contractor's rlght to use,
reproduce, distribute, or'poblish‘any data first produced in

performance of the contract,

copyright
paragraph|

14, or by

In the latter case,

referenceé in the R1ghts in Data-—General clause. _However,

regulator

unless they are determined by the agency to be necessary in

exceot as prov1ded in appllcable U. S.lStatutes
purposes of thls subparagraph, agency restrlctlons an the-
readlly
or is xntended to be, developed to the polnt of practical
ion (1nclud1ng for agency d15tr1but1on under establ;shed
) are not cons;dered restrzctlous on the reportlng cf the

Agencles may also restrlct

to:'

w1th unzversztles or colleges, agencxes may, to the :

to the Government or another'party, either by addi
(d}(3) to the nghts in Data--General clause at 52
express llmltatlons or restrlctlons in the contrac

the lxmltatlons or restrlctlons should b

restrictions or limitations are not to be imposed

or

release to others,

the

including a reguirement to assign

ng a

tc
o

such

furtherance of agency mission objectives, needed to support -

specific agency programs,

requiremer

subparagra

1ts.

iph,

or neceSSary to meet statutory
Notwithstanding the provisions of this

agencies may obtain, if provided in their FaR

.2;7-c

the .




supplement, for 1nformatlon purposes onlv, advance copies of

articles Lntended for publzcatlon 1n academlc, sc1ent1f1c or '

techn1ca1 Journals or sympOSLa proceedlngs or similar works.:

(h) Unauthorlzed Markzng of Data.i Except for valldatlon

of

restr1ct1ve mark1ngs on techn1ca1 data under contraets for major

1systems, or for support of major systems, by agencles subject to

the prov151ons of Tltle III of the Federal Property and

'Adm1n1strat1ve Serv1ces Act of 1949, the Government has, in‘

accordance thh paragraph (e) of the clause at 52. 227-14, Ri
in Data--General, the r1ght to e1ther return to the contract

data contalnlng marklngs not authorzzed by that clause, or t

cancel or 1gnore such marklngs. However, marklngs w1ll not

"canceled or 1gnored thhout maklng wrltten anulry of the

ghts

o-r :

.contractor and affordlng the contractor at least 30 days to

3
-

provzde a wrltten justlflcatlon to substantlate the proprlety of

the marklngs. Fallure of the contractor to respond, oL failure,

to prov:de a wrltten just1f1catlon to substantxate the proprlety

of the marklngs wlthln the t1me afforded, may result in the

Government s actzon to. cancel or lgnore the marklnqs._ If the

contractor prov1des a written justlflcatlon to substantlate
-proprxety of the marklngs, 1t-w111 be consxdered by the
‘contractlng offlcer and the contractor notlLIEd of any
fdetermlnatxon based thereon. If the contractxng officer
determlnesithat tne markings are:authorized,,the contractor
be so notified in writing.- Furtner,'if the_contractino off
determines, Qith concurrence‘of_the_head,of the contracting

activity, that the markings are not authorized, the contrac

the

will

icer

ter




' agency re

will be|

furnished'a written-determination‘which shall become

the

Einel'aqency dee151on regardlng the approprlateness of. thezr'

marklngT and mark1ngs will be cancelled or 1gnored and the data

will no 1

the cont
-jg:isdict
or ignore
period pr
reeolutlo
aetetmina
dispositl

The foreg

U.S.C. 55
addition,
under the
Disputes
the fesul
markings
final dis
jurisdict

(1) Om

clause of this contract 1f applzcable,

on dataf

position of the matter by a court of competent .

onger be made subject Lo dlsclosure p’ohlbltlons,

ion. -In any event, the marklngs wzll not be cancel
d unless the contractor Ealls to respond within the
if the contractor does respcnd, until i

ovided, or,

n Of,the matter, either by the contracting offlcetks
tion,becoming-the final agency deﬁision or by final
on of the matter by court decision if suit is fxled
oing p:ocedures may be modxfied in accordance w1th
gulat;ons implementing the Freedom of Informatlon P
2)_if necessary to reséond to a request thereuﬁde:,
the contiactor is not precluded from bringing a cl
Contract Disputes Act, including'pursﬁant to the
that may ari
t of the Government's actlon to remove or ignore an

unless such action occurs as the result of

ion.

{1) Data delivered uﬁh

contract

General,

notiqe{ and without a cbpyright notice, will be presumed to

been delis

no liab;l

itted 5: iﬁcorfect notices,
:entainieg the elause at'52.227—l4, Rights in Data;-
without a limited-rights notice or restricted-rights
i

yered with unlimited rights, and the Government assu

Lty for the disclosure, use, or repraduction of such

inless

ractor files suit within 90 days in a court of competent

led

1nal

et (5
In

aim

se as

'Y

er a

ave

mes




data, wowever, to the extnot the data has not been dlsclosed
wlthoot restEIQLIOn outside the Goverﬁment, the contractor may
w1th1n 6 months (or a longer period approved by the-contracqlng
officer for good cause shown) request permLSSLon of the 2
contractlng offlcer to have omitted llmxted-rlghts or restrlcted—
'rlghts notlces, as appllcable, placed~on quallfylnq data at the
contractor s expense, angd. the contractlng off1cer may agree to s0
permlt_zf the contracter (i) 1dent1f1es the data for whlch a
notice is to be.added.or'corrected (11) demonstrates that the'
" omission of the proposed notxce was 1nadvertent, (iii) '
establlshes that use of the proposed notice is authotized, and
{iv) acknowledges that the Government has no 11abi11ty w1th é
respect to any disclosure or use of any such data made przor to
the addition of the,notlce or resulting from the om1551on ofgthe
notice. | | ' 5

{2) The'contracting.officer may also (i} permit correc%ioo,-
at the cootractorfs expense, of incorrect notices if the o
contractor_identifies-the’data on which_correction_of the'notice_
is to be made, and demonstrates that.tge correct notice is I
-ﬁauthoriZed,_or (ii) correct any incorrectdnotices.

(j) Inspection of Data at the Contractor's Facility.

Contracting officers may obtain the right to inspect data at the
contractor's facility by use of.Alternatelv, which adds‘paragraph'

{(3) to provide that right in the. clause at 52. 227 -14, Rights:io

Data--General. Agencxes may also adopt Alternate v for generai '
use.' The data subject to inspection may be data w1thheld or '

w1thholdable under subparagraph {g)(1y~of the clause, Such
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inspection may be made by the contracting officer or designee
(including nongovern-mental personnel under the same conditions’

as the contracting officer) for the purpose of verifying-a~

E

contracgor s assertlon regardlng the 11m1ted rights or restr1cted
tatus of the data, or for evaluating work: performance

rights
under tﬂe contract. ThlS r1ght may be exerczsed up to 3 years
after a eptance of all items to be dellvered under the contract.
The con:%act may. SpEleY data 1tems that are not subject to' E

1nspect1 n under paragraph (3) (Alternate V.. If the contractor
demonstr tes to the contractlng officer that ‘there would be a
'posslble confllct of 1nterest if inspection were made by a i
,partlculTr representatzve,'the contractxng off1cer shall |
de51gnat an alternate representatlve. | |

27.405 | ther data rlghts prov151ons.

(a) roduct1on of spec1al works .

(i) The clause at 52. 227 17, Rights in Data-—Spec1al
Works, is| to be used in contracts (or may be made appllcable to

portlons hereof) that are przmarlly for the productxon or.

comp11at1 n of data (other than llmlted rlghts data or restrlcted
|

a spec1f1 need to llm1t dlstrlbutlon and use .of tne data and/or

computer %oftware) for the Government s own .use, oOr when there is
to obtalnwlndemnlty for liabilities that may arlse out of th? oo

content, performance, or disclosure of.the data.-;Examples are‘

contracts |(for--
" [{i) The production of audiovisual works, including '
motion pictures or television recordings with or without. ... | .-

ad¢0mpanyi‘g sound, or for the.preparation of motion picture




scripts, musical compositions,'sound tracks? translation,. :
,adaptatfon,'and—the llke. ._.. | |
| (ii) Hlstorles of the reSpectzve agencxesp

'departments, servzces,'or unlts thereof-

(iii) Surveys of Government establzshments- : é‘

(iv)* Works pertalnlng to the 1nstructlon or.gu1dance
of Government officers and employees in the d;scharge of thexr.
offlcial duties; o 7

f'(v)' The comp11at10n of reports, books,rstudies,r

survevs, ‘or similar documents that do not 1nvolve research, ?
development; or experlmental work When the audlovxsual or other
speclal works are produced to accomplxsh a publzc purpose other
‘than acqulsxtlon for the Government S own use (such as for. %__
pzoductxon and dlstrlbutlon to the publxc of such works by other
than a Federal agency) agencles are authorlzed to modlffy the
Rights in'Data--Special wWorks clause for.use in such contracts,
with rzgh*s in data prov151ons whzch meet agency mission needs_.
yet protect free speech and freedom of expre551on, as well as the
artlstlc 11cense of the creator of the work

(vi} The collectlon of data contalnlnc.personallyk
identifiable informatlon such that.theid;sclosure th9:e°E,W°ELd
violate the right of privacy'or pnhlicity.of.the'indfvidtalﬁ?o
whom ‘the information relates; N "i.d -é.o;

"fviiy Investigatorv'reportsfVor‘ A
fviii) The development, accumulatlon, or compllat on

of data (other than that resuls 1ng from research development,‘or

experlmental work perrormed bv the contractor), the early re%ease_

i




of which could pregudzce Eollow-on acq4151 ion activities or

agency regulatory or enforcement actlvxtles.

:(2)‘ The contract-may speclfy the purposes and_condttions

fiocluding'tiﬁeflioitationa) uoder‘which the data maytbe_u§3d»
released, ot'reprodoced othet thao for conttact'performaocg.
Contracts tor'the oroduction of audiovisual Qorks,-sound
recordlngs, etc.; may lnclude 11m1tat10ns 1n connectlon wlth
talent releases,_mu51c llcenses; and the llke that are conszstent
with thL purposes for whxch the works are acqulred
13), Subpatagraph (c)(l)(ii) of the clause at 52;22?;17,
Rights.fn Data;;Speciai Worke, which enablesrthe Government.to
:obtazn a531gnment of copyrlght 1n any data flrst Pproduced in .the -
;performance of the contract, may be deleted if the contracting-,
officer determlnes that such asszgnmeot_;s not needed.to'futther

-~ the objectlves of the contract | 7

(14} Paragraph (e} of the clause, whlch requires the

contractor to 1ndemn1fy the Government agalnst.any_liabilityv
‘incurred| as the result of any violation of trade secrets, -
copyrights, right of privacy cr publicity, or any'libelous:or

‘other unlawful matter arlslng out of or conta11ed in. any

productlon ox compllat1on of data that are subject to the claose,
may be d leted or 11m1ted in scope where ‘the contractlng ofificer
determzn-s that, because of the nature of the partlcular data-

‘involved, such lxabzllty will not arise.

{b) 'Jlghts relatlng ko exlstlng data other than_limited;

rights'd}ta.




'tfl) Ex15t1nq audiovisual and sxmllar WOr«KS. The ciéuse at
52 227-18, nghts 1n Data—-sxlstlng Works, is for use in | :
contracts exclu51vely for the acqu151tlon (wlthout modlflcatlon)
of exlstzng mot1on plctures, telev1szon recordlngs, and other
audiovisual works- sound recordlngs- mu31cal dramatic, and
lxterarg works- pantomzmes and choreographxc work5° pzctor1a1,
graphxc, and sculptural works- and works of a sxmzlar nature.
The contract may set forth limltatlons consistent with the
purposes for which the works covered by the contract are berng
_ acquzred, Examples of theae llmltatiOHS are (i) means of |
exhibition or_transmlsSLon, (ii) tlme, (111) type of audzence,
and'(iv)?geographicai locationt 1£ the contract requ:res that
Jworks. of the type zndxcated above are to be modlfxed through
editing, translatzon, or add1tlon of subject matter, etc..(gather
than purchased in exlstlng form) the clause at_52.227-;7,1Réghts
in Data--Spec1al Works, is to be used. (See 27. 405(a)¢} |

'(Z)T Acquisition of exlstlng c0mputer software. (i) ?hen

contracting other than from GSA s Multlple Award Schedule
contracts' for the acqu1s1tzon of ex1st1ng computer software fl e,
prlvately developed software normally vended commerczally under a
license or lease agreement restrlctlng 1ts use, dlsclosure, nr
_reproductzon), no speclflc contract clause prescrlbed in thla.
subpart need be used, but the contract (or purchase order) must
'specifically:address the Government s rrghts to use, dlsclose and
‘reproduce the software, which riohts moat be eofficient for the
Government to fulfill the need for whlch the software is belng

acquired. :Such rights may be negotlated and set Forth in- the




contrac ueing the ghidance eoncerning-restrioted rights as set
forth in 27 40%e), or the clause at 52 227-19, Commerc1al 1
Compute Software--Restrlcted nghts, ‘may be used. Restr1cted7
compute software acquired 'under GSA Multiple Award-Schedulee |
contracts and orders are excluded from this requxrement  The'
guldance concernlng r1ghts set forth in 27. 404(e), as well as
those 1n the clause at 52.227-19, are the minimum rights the:
‘Governme t usually should accept Thus if greater rlghts than
these m1  imum r1ghts are needed, or lesser rlghts are to be_'
acquired they must be negotiated and set forth 1n-the contraot
(or purchase order).. This includes'any additione'to, or b
limitations on, the rlghts set forth 1n paragraph (o)'of'the
'clause at '52. 227 19 when used. Bxamples of greater rlghts may be
those necessary for networkxng purposes or use Of the software

from remote terminals communlcatlng Wlth a host computer where

the sqftw_re:;s located. Furthermore, an lndemnzty for

_patent,CQ!yright or trade secret.infringement mayibe inoluded; if
the compuTer software is to be acquired with unlimited'rights,.
tﬁe_contractkmust aiso'so state. In addition, the contract'hust

adequately describe the computer programs and/or data bases, the

form (tapes, punch cards, disk pack, and the iike); and all thej
necessary_dooumentation_pertainiog thereto. If the acquisitjon,
is by lease or license,.the-disposition of the computeresoftyare
(by:returning to the.vendOr or deetroyingj at the end of the:term
'oflthe:leaee:or license_pust;oe addressed. | .
(ii) .IE tﬁe contract incorporates, makes'reference_to,

or uses a vendor's standard commercial lease, license, or
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_purchase agraement}.sucn agreement shall be revi ewed to assure
that,it!is c0n31stent_wlth (i). above. Caution should be

exercised in accepting a vendor's terms ‘and conditions; since

they maglbe.directedzto commercial sales and-ma? not be
appropriatenfor Government contracts. Any incbnsistencies_gn”a
vendor's_standard_Commercial agreement shall‘be‘addreSsed?i;fthe
contract and the contract terms shallctake orecedeace'over iheV
vendor's standard cOmmercial aQreement If the clause at‘5§;2ﬁ7fu
19, COmmerclal COmputer Software--Restr1cted Rzghts, isg useé;.'
1ncon31stenc1es in the vendor's standard commercial agreemeot:'
regardzng the Government's right ot use,-dupGCate or dlscl:se
the computer software are reconczled by that clause. |
| - (;11) 1f a prlme contractor under a contract |
containing the clause at 52.227-14, Rights in Dataf-Generalcnwitt
subparagraph_(g)(3) (Alternate'III) ih the clause;.acquires-
restricted computer software from a'sobcontractor'(atuany tier)
as a_separate acquisition for delivery:to or for use on behaif of
the Government, the contracting-officer may approve any additions
tQ, or,lémitations on tﬁe restricted'rigbts in the Restricted..r

Rights Notice of subparagraph.(g)(3) in a collateral agreement

anorporated in and “made part of the contract

(3{ Qther exlstlng works.- Except for exlstlng audlovisoat
and 51m11ar works. pursuant to paragraph (b)(l} above,_and é | |
Vexlstlng computer software pursuant to paragraph (5)(') abo%e,‘oo_
clause contalned in this subpart is requlred to be xncluded'ioe~”

(i) contracts solely for the acqu151tlon of books, perlodxcals,

and other prlnted items in the exact form in which such ltems are
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to be obtaihed unless reptoduéiion rights are te be,acqaired}_or
(iif_contracts that requ1re only EYlStlng data (other ‘than -
.limited rzghts data) tolbe delivered, are to be obtaxned (e.g.,'
contracts resulting from sealed bidding) when such 1;ems orgdata
are delivered without disclosure prohibitions, unless R
_repreductien-righas are to be obtained;' If the tepzodqctiont_
rights a:e.to_be‘obtaiaed.in any contract af ?heTEyﬁe deecriaed,
such rights must be apecifically-set for:h_ib the éonﬁfaet.‘ ﬁe

clause contained in this subpart is required to be included lin

contract substantially=for on-line daéa base'services'in Ehe-

'saﬁe form as they are’ normally available to the general public.

e (c)_ C ntracts awarded under Small Business Innovat1ve

B
_Research (SBIR) Program. The clause at 52 227~ 20, nghts 1n

Data--SBIR Program, is for use in all Phase I Phase 11 contrac*s
awarded under the Small Business Innovative Research-Program_
(SBIR) Program established pursuant ﬁo Pub;'L;-95-219 (the.éﬁall
Business Innofation Development Act.of'1982). The-cladsetier o
limited t;'use solely in-cont:acts awarded,under‘the'SBIR |
P:oéram, and is the only data rights clause to be usea in'each

contracts, | o |

27,406_eAcqu151t10n of data.'

{a) eeneral, (1) It is the. Governmeént’'s practlce to )

eetermine,.tq the extent feasxble, ;ts data requ;rements 'in time
for_iaclu ion in solicitations. The data requifementé may 5e"'
subject t rev1510n durlng contract:- negotlatlons.L sinee Ehéf
preparation, reformattxng, maintenance ‘and updatlng, cataloglne.‘,_

and storage of data represents an expense to both, the Government
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and the'contractor,\efforts should be made to keep'the-cont?act
datatrequirements‘to a minimum, consistent with the purpose? of

the contract._ ?

'(g)f To the extent feasible, all known data requlrements,
1nclud1ng the time and place. for delivery and any llmltatlons and
restrlct1ons to be xmposed on the contractor in the hand11ng of
the data, shall be specified in the contract. Further, and ‘to
'the extent feasxble, in major system acqnisitions, data N
requlrements shall be set out as separate contract line 1tems;

In establxshing the contract data requxrements and in specifylng
data Ltems to be dellvered by a contractor, agencxes may, !
cons1stent wlth paragraph (a)(l) above, develop their own
contract schedule provisions .in agency procedures (lncludlng data_
‘ requlrements llsts) for lzstlng, speczfy1ng, 1dent1fy1ng source,
Jassurxng dellvery, and handllng any data requlred to be i
deilvered, farst_produced,-or spec1f1ca11y used in the
performance of the:contract. |

(3{1 Data delivery requ1rements ‘'should normally not requ1r=
that a contractor provxde the Government as a_condltlon of the.
procurement, unlimited rights in data that_qualifies‘as linited;
rights data-or restricted computer software.- Rather, form, %it,g
and functton data may be furnished witn-nn}imited°rights in:;ieu
of the qualifying;data,_or the qualifying data may be‘furniséed
withrlimiteo rights or restricted rights.if~needed (see 27. 464(d)
and (é)l‘arrf greater rights are needed such need should be |
clearly set forth in theysollc1tat1on-and-the centractor falély

compensated for such'greater.rights.
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ladditional data requzrements.- (n Recognzzlng tha.

Some Co

in

tract1ﬂ§ 51tuat1ons, such as experlmental, developmental

research, or demonstratzon contracts, it may not be feas;ble to

1_ascerta'n all the data'requirements at the time of contract"ng,

the clause at 52. 227 16, Addltlonal Data Requlrements, may be'

}\

used to enable the subsequent orderlng by the contractlng offlcer

'of additional data first produced or specifically used 1n tfe

performar
knonn.-
contract ;nvolv1ng experzmental,7developmenta1, research or

demonstr

performed. under a contracl solely by a unzversity or college

ftheicont act amount w111 be $500 000 or less) unless all the

requirem nts for data are believed to be known at the time of

he clause shall normally be used 1n sollcltatlons and

ce of such contracts as the actual requirements beoome

tion work (other than basic or'apblied research-tO'be-

when

contractlng and specified in the contract. If the contract is '

for basicH or applied research tg be performed by a un1verszty or

college, nd contractzng offlcer belleves the contract effor

will in the future exceed $500,000, even though the initial

initial award.
(2) | Dataamay be ordered under the clause at.52.227-16

Additional Data Requirements, at any time during contract -

- performance or within a period of 3 years after'acceptance of

items to be delivered under the contrack. The contractor is

be compens

ated for converting the data into the-prescribed'fc

t

j:

I

for reproduction, and for delzvery. In'order to minimize stt

costs for Lhe retention of data, the contractor may be relxeved

-award

does not, the_contracting officer may include-the clause in the -

all
to
rm,

rage




of retentlon raqurrements-for spec1f1ed data'ltems by the.
contractlng offrcer at any t1me durlng the retentlon perxod
requlred by the clause.1 The contractlng cofficer may permlt the
'contractor to 1dent1fy and specify ln the contract data notato be
ordered for dellvery under the Add1t10nal Data Requlrements‘ |
clause 1f such data 1s not necessary to meet the Government's
requlrements for data. Also, the contract1ng officer ‘may. arter
the Addltzonal Data Requzrements clause by deletlng the term or
speczflcally used” in paragraph (a) thereof if dellvery of such
data xs not necessary to meet the Government's requirements for
data. Any data ordered under this clause will be subject to the
nghts 1n Data--General clause (or other equxvalent clause %*‘5*
';settlng forth the respectzve rlghts of ‘the Government and the
contractor) in the contract, and data authorxzed o be wzthheld
under such clause w1lthnot be requlred to be delivered under the
Addltlonal Data Requlrements clause, except as prov1ded in 3
Alternate II or Alternate”III, ;fplnc;uded in the clause (s%e
27. 404(d) and (e}Y). | | | : .
(3): Agencles not havzng an establlshed program for
dzssemlnatlon of computer software shall give conslderatlon to
not orderzng addltlonal computer software under. the clause at
52 227~ 16, Addltlonal Data Requlrements, for the sole purpose of
dlssemznatzng or marketxng of the software to the publlcf .

especrally if thzs w111 prov:de the contractor add1t10nal '

1ncent1ve to make 1mpr0vements to the softeare at its own expense

and dzssemxnate or narket it. This should not preclude an agency'

from 1nclud1ng a summar/ descrlptlon of computer sottware
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availab

y

which i

~

operates, with a statement as to how the potential

can obt_in it through the contractor, licensee, or*assigaeeg

e from a contractor in any data dissemination programs.

user

In:

cases where the contracting officer orders software for internal

purposes, conszderatzon shall be glven,‘consistent'with the :

Governme t’s_needs, to not orderlng part1cular source codes,

algorit s, procesSes,

the cont actor shows that thxs a1d5 1ts efforts to dissem1na

'market the software.”

Acceptance of Data.

(c) Acceptability of technical data

'delivere under a contract shall be in accordance-with the.

appropr1 te contract provxslon as requlred by Subpart 46 3,
Revis)

"the clause at 52 227 21. Technlcal Data Certxflcatlon,

formulae or flow charts of the software if

te or

_and

1on,

and WLthholdLng of Payment--MaJor Systems, when it is 1ncluded in

the contract. (See paragraph (d) below.)

(d) Msjor System Acquisition. (1) In order to assure th

technical

timely de lvered and are complete, accurate, and satisfy‘the

requireme-ts of the contract concernlng the data, the clause

52.227-21‘ Technlcal Data Certlfxcatzon, Revlslon,-and

5

'contracts fcr or ln support of a major system

withholdi g of Payment-—Major Systems, i{s to be included in

(as the term

system“ is deflned 1n Sectlon 4 of the offlce of Federal

as-amended by Pub. L. 98-577),

Procurement Polxcy Act,

najor syst m acqu131t1on and contracts for any individual pa

-
-

_component, subassembly, assembly,‘or subsystem. 1ntegral to

includ

every'detafled deSign, development, or production contract for

at

data needed to support a major system acquisition are

at

"major

ing
‘a
ri—

he
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ﬂajor sysrem, and other property whlch may be replaced durlng the
servrce life of the system, and 1nclud1ng spare parts and '
replen;shment spare parts. | _' | R
(2) The clause at 52.227-21, Technical Data,

Certification, Revision, and Withhoidiné of-?ayment—-ﬂajoé
Systems, requires the contractor, upon deIzvery of any technlcal_‘
data made subject to the clause in the contract,'to certlfy.that.
to the best of its knowledge and bellef, such data are complete,
accurate, and comply with contract requlrements. _It alsoge '
provides for correct1ons of any deflciencies in the data, as well
as for -the ab111ty of the contract1ng offzcer to request ; |
irev1sxons of the data to reflect engzneerlng desxgn changes made
'idurlng perfor-mance of the contract and affectlng form, fit, and_
.functzon of the items the-data deplct. ‘Further 1ncluded 1; the
authority for the contractipg officer'to'withholdrpayment pncer
the contract to assure_timeiy deliverytof the_technical.da;a ‘
and/or assure correction if the'techhical data are not com;letea
 accurate,.ahd in coﬁpiiance'with contract requiremeats.-ﬁ_é_ _

_ {3) When the clause ate52:227~21, Technical'Data,eﬁi |
'Certification, Revision and W1thhold1ng of ?ayment-—Major
| Systeﬁs, is used, the section of. the contract 59901fy1ng data
del1very requxrements {see paragraph (a)(z) above) shall E
expressly ldentlfy those line items of technlcal data to whlch
the clause applies. Upon dellvery of Such technlcal data,ithe .
contractlng cofficer or desxgnee shall review the technlcal“data

and the contractor's certlflcatxon relatlng thereto to assure

that the data are complete, accurate, and comply wltn contract
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requl:ements. IE dot . the contractor is to be-requestad-to

- cotrect ‘the de‘1c1enc1es, and payment may be w1thheld until such -

is done.| Final payment should not be made under the contract_

until it ‘has been determlned that the dellvery requlrements of

those line. 1tems of data to whlch the clause applzes have been

satisfactorily met.r

(4) In a'contract for or in support”of a maﬁor svstem ;
awarded by a-civilian agency other than DASA or the v.S. Coast
"Guard the| contractlng off:cer shall 1nclude contraotual

provisions requiring, as an element_of performance under thé,

contract, | the delivery of any technical data, other than oomputer

software, relating to the major'system or supplies for_the majqra
system pr cured or to be procured by the Government, which are'

| be develoTed exclus1vely with Federal funds in the performance_

the contract if the.delivery of Such technical data is needed

ensure the competitive acquisition of supplies or services tha

will'be required in substantial quantltieslin the future. The

clause at s2. 227-22, Major System--Minimum nghts, is to be.

to
of

to

£

included ip such contracts in addltlon to the clause at 52. 227~

14, Rights|in Data--General, and other requlred clauses, to
ensure thar the Government acquires at least those rights §

required b.'Pub. L. 98-577 in technlcal data developed

exclusively with Federal funds. 1In any contract to_ whlch tth

‘paragraph (d) (4) applies, technical data,_other.than c0mputer
sof tware, relating to a major system ar supplies for a major

system, procured or to be procured by the Government and also

relating to| the design, development, or manufacture of products
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or processes offered Qor to be offered for. sale to the publrc
(except for such data as may be necessary for the G0vernment to
operate or malntaxn the product, or use the process if. obtalned
by the Unzted States as an element of performance under the
contract), shall nct be requlred to be provxded to the: Government
from persons who have developed such products or processes as a
condltzon for the procurement of such products or processes by -
_.the Government | . _ : '
27.407 nghts to technlcal data in. successful proposals. .é"'
‘(a)- Contracting off;cers may, as conslderation of contract
awazd, deszre to acquzre unlzmlted rlghts in techniecal data (but
not commerclal or flnanczal 1nformat1on) contalned in. a ;“
.‘jsuccessful proposal upon wh:ch a contract award is based.
-However, before ‘Such unlzmxted rlghts are acquired, the ‘-%
‘prospectxve contractor must be afforded the opportunity elther
(1) to adv1se the contractlng officer .that the technxcal-data, or
portlons thereof, (to be 1dent1f1ed by the prospective |
contractor) are covered by any restrlctxve-noticefregardingzthe“"
disclosure and use of proposed 1nformat10n authorized by Subpart
15.4 or 13.5 {or any agengy supplement thereto), and request that
‘such protectlon be mazntalned by excludzlng the data from the
Government's rlghts- or {2)  to establlsh to the contractlng

offlcer s satlsfactlon that 1dent1f1ed portions of the technlcal

data do not relate dzrectly to or will, not be utlllzed in the

work to be performed under the contract, and request. that such :

?.

portions be excluded frOm_thelgovernment sprlghts.r

L LS St
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'proposals, as set forth 1n paragraph (a) above, - are to be

'23. nght to Proposal Data (Technlcal},.Ls ‘included in a'

_afforded he opoortunlty to exclude technical data as set foz

27.408 Co sponsored_research and development activities.

f'unlimited rights to technical data in'successful

acqulred,'xt shall be by use of the clause at 52 227= 23, nghts

to-Proposal Data (Techn;cal). Any. excluded technical data-w111

-be.identhied by inserting aporopriate proposal pagefnumbers in

the claukeﬂwhich clause enables the identification of data'to

be

excluded from the Government s rlghts, as discussed inl(a)taoove.

Such exc us:on is not d139051t1ve of the protective status of

data, u% any excluded technzcal data, as well‘as any commer:xal

subject to the pOllCIQS in Subpart 15.4 or 15.5 {or agency

the

and f1naTc1a1 1nformatzon contalned in the proposal, will remaxn

supplements thereto) relat1ng to proposal znformatzon (1 e, will_'

be used for evaluatlon purposes only). If the clause at 52.’

Al

contract} the prospect1ve contractor must be spec1f1cally

in paragraph (a) above, and the contract file must reflect tt
fact. If there is a need to have access to any of the exelud

technlcal data durlng contract performance, consideration sho

be glven to thelr acqulsltlon as l1m1ted rlghts data, if they

quallfy, ik accordance with 27. 404(d)

ment wherein the contractor is required to make substantial

contributions of funds or resources(i.e., by cost-sharing or

27~

th

at-

:ede

uld

3o

~(a) In |contracts involving co-sponsored research and develop-

by

repayment 3f nonrecurring.costs),'aUd_thchontractor's and the E

Government's respective contributions to any item, component,




38

-procesa; or computer aoftdare, developed o* produ"ed dndeclthe
contract are not read;ly segregabl-,‘the contractlng of‘lder may :
limit the'acquisition-of or acqoiré"less than unllmlted rlghts teo
any daza developed and dellvered under such contract. Agencles
may regulate the use of this authorlty in thelr supplements.;
_Ba51ca11y such rlghts should, at a mlnlmum, assure use of the
.data for agreed- to Governmental purposes (zncludlng reprocurement_'_

?

rlghts as approprxate), and will address any dzsclosure_.i%
flzmxtat:ons or restrlctions to be 1mposed on the dataa Also,
considerat1on may be given to directed Iicensing provisxons 1f
needed,to~carryout theob]ect;ves of the contract. Slnce the
purpose-of the cosponsored research the leg:txmate proorletary
fiﬁééfesés of the contractor, the needs of the-Government, and the
respectlve contrlbutzons of both partzes may vary, no spec:flc
clauses:are prescribed, but a claise p:ovzdlng less than |
unllmlted rights in the Government for data developed and
delxvered under the contract (such as llcense rlghts) ~may be
.tallored to. the clrcumstances conszstent wlth the foregolnq and
the policy set forth in 27. 402. As a gulde, such c]ause may be
aporoprlate when  the contractor contrlbutes money or. resources,_
. or agrees to make repayment-of nonrecorrlng coata( of a valoe‘of
approximately 50 percentfof.the-total_coat of the contract yi,e.,_
Government; contractor; and/or third party paxd costs), and%the'.
respective contrlbutzons are not readlly segregable for any work
element to be performaed unde: the contract Such clause may be

used for all or for only speclflcally 1dent1f1ed tasks or work_

elements under the cont ract. In the lat er instance, its u;e
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7 wiil pe
identi
elemen

purpose

the poblzc, or to develop or oemonstrate technologles whic

be ava

(b)

prescriibed under this subpart, with the-contract specifica
fying which clause is to apply to which tasks or wor

:s{

1

L

in addition to whatever other data rights clause i

Further, such clause may not be appropr1ate whe
of the contract is to. produce data for dxssemlnatl
able,

-in any event, to the public'for their direct

here the contractor's contributions are readiiy

| segrequle (by performance requlrements and the funding therefor)

and so
may be
. restric

-és appl

purpose|

negotia

consistent with

27.409

ted computer software in accordance with 27.404(d)

icable;

teo_and

(a) (1)

52.227-

rAItérnaQe_xrthrough Alternate V as may be.required or aothc
in occordanqe with paragraphs .
"_solicitations and contracts if it is contemplated that data

. be produ

the cont

forth in
rgeneral;

data other than special works,

treated under such clause as limited rights data or.‘

or if such treatment is inconsistent

of the contract, rights.to-such data may, if so

stated in the contract, be treated in a'mao
(a

Solicitation provisions and contract clauses.

)

above.

4, Rights in Datae—General, includiog'its use with

1(b)ithrough (€) below, in

ced, furnished, or acquired under the contract,
ract is--

(i)
27.405(a),

shall be included

as appropriate;.

with the

The contracting officer shall insert the clause

unil

For tHe productxon of specxal works of the ty
but the clause at 52. 227-14, Rights 1n

in the contract and made-applxca

identlfied in the contract, any data resulting therefrOm

.ot.(e),--

ner

at.

rized

—
-

ess

pe set
Data--

bla to
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(ii) Fur the separate acquisition of existing werks, as

descrlbed Ln 27 405(b) ;

(111) To be performed outsxde the United States, ies
]

.

_possesszons, and Puerto Rlco, in whxch case agencles may
prescrlbe dlfferent clauses {See paragraph (n) below),
(1v) ‘For_ archltect-englneer services or constructlon

work, rn whlch case agencies may ut1112e the clause at 52. 227 17,
nghts_;n_bataf-SQec1al wgrks, or may prescrlbe dlfferent% |
 clauses; . | N
{vy- A Small Business Innovatlon Research contract (see
27. 409(1) ‘below.) |
_ (vi) For the management, operation, design, or
'constructzon of a Government—owned fac111ty to perform research,
development, or productlcn work, in which case agenc1es may
*prescribe different clauses. - (See paragraph (p) below } “

| (vii) i contract 1nvolv1ng:ccsponsqred researcn %nd
development_in which a clause protiding for less tnan unlinitedg'
right_has been authorized. (See 27. 408) h | i
o (;H.Paragraph-(e){3) of the’ clause at 52 227- 14, nghts in
_‘Data--General, may be deleted or reserved by an agency not
subject to Tltle IIr of the Federal Property and Admlnlstratlve
_Serv1ces Act. - e

| {b) tIE an agency determines, in accordance w1th 27 404fc). to
adopt the alternate ‘definizion of "lelted nghts Data” inéf
paragrapn (a) of the clause, the claqse shall be used w1théits

Alternate I.
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rmaccordance with 27.404(d),

if a centracting offi

determines it is necessary to obtaiu the delivery of limit

rightsrdata, the clause shall be used w1th its AlLernate I

contra ting offzcer shall, when Alternate II is used assu

the pu poses, if any, for which llmltEG_rlghtS data are to

disclo ed outside the-Government'are'included in the "Limi
'of the clause.

"Rights |Notice™ ofrsubparagraph.(g)(2)

(d) In_accordance'with 27.404 (e),

if a contracting officer

;ed

determines it is necessary to obtain“the'delivery of restrlcted

'computer software, the clause shall be used w1th its Alterr

III. Any greater or lesser ‘rights regardzng the use,

,dupllcatlon, or. dzsclosure of restrlcted computer: software

late

than

:those set forth in the Restricted nghts Notlce of subparaqraph

(g) (3) of the clause must be spec1f1ed in the contract and

‘notice odzfled accordlngly.
(e). |The clause shall be used with its Alternate IV in

contracts for basic or applied research (other than those f

management or operation of‘Governdent facilities or where
international agreements reguire otherwise), .
.'solely by universities and colleges.'.
with its.Alternate-IV in other contracts‘if_iu accordance w
27.404(£) (2) an agency determines £o grant blanfet pertl551
the contractor to establish claim to copyrlght sub51st1ng i
data fir t produced without Eurther request belng made by t

contractqgr. when Alternate IV is used,'

items or |categories of data from the blanket permission gra

either by express provisions

of a subplaragraph (d)(3) t2 the clause (see 27.404(9)(2))r

ta be performed

The clause may. be used

the contract may exc

in the contract or by the addit

the

or the

teh

'an for

n all




() _n'accordance with 27.4ﬂ4ii)5fi‘-a'contracting dffi;ar
needs'to have-the right:to inspect certain data.at a contractor's
fac1llty or if by an agency generally, ‘the clause shall be used
w1th 1ts Alternate Ve - | _ i

(9) In accordance thh 27. 404(d)(2), if the contracting
: offlcer de31res to have an offeror state in response to a P

_solzc:tatzon, to the extent fea31ble, whether. 11m1ted rzqhts data

or restrlcted computer software are llkely to be used in meetlng

'the data dellvery requxrements set forth in the solicztatzon; the

contractlng officer shall insert in. the solicitation the
prov1szon at 52.227 15. Representatlon of Limited Rzghts Data and
»Restrlcted Cowputer Software 1n any sollcxtatlon containlng the
‘clause at 52. 227 14, Rights in. Data--General The contractor s
.response wlll pr0v1de an aid in determining whether the clause
should be used with Alternate II and/or Alternate III. |

{h) The contractlng offlcer shall normallv lnsert the clause

at 52. 227 16, Addltlonal Data Requlrements, 1n sollc1tatlons ‘and

contracts 1nvolv1ng experiumental, developmental, research, or
demonstra-lon work (other than ba51c or applled research to be
performed solely by a un1ver51ty or college where the contract
amount w111 be $500,00 or less) unless all the requlrements for
data are belleved to be known at the t1me of contractzng and
'soec1f1ed in the contract. (See 27 406(b).) This clause’ may
also be used Ln other contracts when con51dered approprxate.g.
(i) In accordance with. 27. 405(3),_the contracting offlcerll
shall lnsert the clause at 52.227-17 nghts-ln Data--SpeCLal

Works,_xn solxcztat10nssand contracts primarily for the
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production or,compiiaticn of data {other than limited-zights dats
or restrzcted-computer software} for the GoVernment's intetnal
use, or when there is a spec1f1c need to limit_distributiot:and'

- use of the data and/or to obtaln indemnity for liabilities ithat

| may arise out of the.content, pertormance, or.disclosure of the
data.- Ekaméles oflsdch contracts-are set.forth in 27.405¢(a).
The contract may speczfy the purposes and conditions (including
time lzmltat1ons) under whzch the data may. be used,‘released-or
reproduced by the contractor for other than contract performance,
Contracts for the productlon of audlov1sua1 works, sound
recordings, etc. may 1nclude llmltatlons 1n connection with
Jtalent releases, musxc llcenses, and the llke that are conSLstent
wlth the purposes for whlch the data is acqulred.'

. (3) The contractlng offlcer shall 1nsert the clause at.
52.,227~ 184 nghts 1n Data--Exlstlng WOrks, 1n sollc1tatlons=acd
contracts exclu51vely for the acqulsltlon, wlthout modzfzcatlon;
.of exlstzng audlov1sual and 51m11ar works of the type set fcrth
in 27.405(b)(1).: The contract may_set_forth limitations
consistentdoith'the'puréoses.fcrroﬁich the work is being
acquired;: The clause'at SZ.Z??-I?,thghts in Data-—épeciali
‘Works, shall be usedrif existicd works_are to be modified,:astby
editing, translation, additiou of sobﬁect matter, etc,

'(kf In accordance thh 27 405(b)(2); when contracting (cther
than from GSA's Hultlple Award Schedule contracts) for the 35 RENA
acqu151tlon of ex1st1ng computer software, the clause at 52.2271:7
19, Commercial cOmputer Software-nestr&cted Rights, may be uéed
in the solicitation.and contract; fo any_eveat, the'contrac:ing




orrlcer shall assuie tha: the contratt ccwtains tcrms't* obtain

suff1c1ent rzghts for the Government to fulflll the need for
__whxch the software is bezng acqu1red and is otherw1se cons:stent
with 27.405(b)(2). | |

(1) ' If the contract is a Small Busxness Innovation Research
V(SBIR) contract, the. clause at 52 227—20, Rights in Data--SBIR -
Program shall be used in all Phase I and Phase II contracts
_awarded under the Small Busxness Innovatzon Research Program‘

established-pursuant to Pub L; 97-219 (The Small Businessm

Innovation Development Act of 1932). :

(m) . While no specific clause of thls suhpart 1s roquired to.

.'?be 1ncluded in- contracts solely for the acqu1sit1on, without

dzsclosure prohsztions, of books, publxcat1ons and SImilar items
in the. exact form in which such ztems exlst prxor to the request
for purchase (1 e., the off-the-shelf purchase of ~such ltems);
.-reproductzon rlghts are to be acquzred the contract shall 1nclude
terms addresszng such rights. _(SeelzijOS(b)jB),) |

{r) Agencxes may prescrlbe iu thelr.procedures, as.
appropr‘ate, a clause consxstent wlth the oollcv of 27.402 1n
contracts to be performed outs:de the Unlted States, Lts~; ,%l.fﬁk
‘possessions, and Puerto Rlco... - |

(o) Agencles may prescrlbe 1n thelr procedures the clause at
52.227- 17, Rights in Data--Speczal WOrks, or prescribe, as. L
approprlate, clauses con51stent w1th the pollcv 1n 27.402 . 1n
contracts for architect- engzneer serv1ces and constructlon work

3

(p) Agencxes may prescrlbe 11 thelr procedures, as

approprlate,.a'clause con51stent_w1th the-polxcy of 27.402 is-
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Government-owhed reseazch, development, or'productidn faci
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conducﬁ
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shall i
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(s)
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in a su

the con

| In the case of civilian agencies except NASA and ﬁt

1

tslfof_maﬁégement, sparati on, dasign, or'ccﬁstfucﬁ on of
litieé,
contracts and subcontracts in suppogt of prog:ams‘b;ing |
ed at such facilities. |
In“aCCﬁrdaﬁce-with 27.406(d), the contracting officer
nsert the clause at 52.227;21, Technical Da;a o
cation Reéisiqn, and withholding of ﬁayment-;naﬁor
, in conﬁracts fér méjo: systems adquisitions'or-for
of major Systems acquisitiong,' When'used, this clause

g thét the technical Qata to which‘i; applies bc‘spQCified 

doﬁtract.. (Seé.27.406(d).)
age ieiULS..l
pard, the contracting officer shall insert the clausg.at.
| . ﬁajor

21, Major Systém;-Minimum Rights, in contracts for

o:‘contracts in support of major systems.

.In accordance‘with 24.407, if a contraéting oﬁﬁiceg'

to acquire unlimited rights in technical data contained

ccessful proposal upon which a contract_éward isfb@%gd;

H

tracting officer shall insert the clause at 52.227-53,

i

Rights to Proposéd Data (Technical). Rights\&o'ﬁechnicél
a proposal are not acquiréd by mere incorporation by refe
‘the prop
by refer

rights are appropriately addressed.

ence, Subpart 27.404 must be followed to‘assure_thi

data in
3

rence of
e

osal in the contract, and if a proposal is incorporated

1 such







- Sec

52.227-
s p
any app
RIGHTS

(a)

"Computer software,” as used in this clause, means compy
programs, computer data bases, and documentation thereof.
"Data," as used in this clause, means recorded informati

regardléss of form or the media on which it may be réco:deéws

term ing

-,sotICITATIONfpRoVISIONs'AND CONTRACT CLAUSZS
éion 52¥227-I4.is added.to;re;d as follows:

14  Righté.in Data--General.

fescribed ih 27.409(a), insert the following clause
fqpriate—alterﬁates:- o '

IN DATA--GENERAL (JUL 1985)"

‘.

Defintions.

with

ter

on,

The

~ludes technical data and computer software. The térm

_does not iﬁclude information incidental to contract
ladministration, sﬁch_as financial; administrative, cost‘or“
pricing, or management information. |
"Form,. fit, and function data," as usedlin this clause, |means
data relating to items, components, or processeé that é:é:
sufficiﬁnt to enable physical and functidnél interchanééabflity,'
as well.és data_identifyinq‘sourcef Sizé,'coﬁfigutaﬁibn; matﬁnq,
and attachment,characteristics,-funétidnal ChatacteristiCs; éﬁd
performance requirements;'exceét that for computer sbftware.i:
meaqé data idéntifying ﬁéurce, functional characteristics,:and
_peerrméhce :éqpiréments but speéifically excludes the SQujce'
code, aLgorithm, process, formulaé; and flow charfs_of the
 software| | | | | |
"Limi;ed.:iéhts_data,"'as.qsed in this-clause,'meang déra
(other fjén computer software) thét embody'ﬁrade secret$ or are




N

commerc1a1 or ‘1nanc1al and c0nfzdent1al or pr1v1leged to'the
extent that suoh data pertaln to 1teos;_components, or” processee
developed at prlvate expense, .including mlnor_modlf;catlon§;
thereo f | |
"Pechnical deta, as used'in‘this_cleuse, means data'(otéer
than cooputer softwere) which are of a 3¢ientific.°rotechn€ca;
'_hature; 7 | j
“Restricted computer software," as.used'in this clause}zmeans
_ computer software developed at prxvate expense and that is a
_trade_seczet; is commerc1al or financial and- is confidential or
p:ivileoed;,or is published copyrighted computer_software;é‘
1nc1ud1ng minor modifications of such computer softwaze.
"Unllmltedwrlghts,* as used in thls clause, means the rlght of
the Gove?nment to uee, dlsclose, reproduce, prepare de:lvatpve

works, distribute copies to the public, and perform publicli'and

diSplay_publicly, iu_any manner and for any purpose,_and toéhave .

or permit others to do so.

fLimi:ed'rights;ﬂ as used in this clause, means the righ%s of

the Government in limited rights data as set foéth:in'the'tjmited.

Rights_No;ice of subparegraph (g) (2) if included in thisccl%use.
"Restrlcted rlghts,' as used in this clause; means the ffghts
of the Government in restricted computer software, as set forth
in a Restzlcted.R1ghts-Notice of subpe:agraph (g)(3) if 1nc¥uded
in this clause, or as,otherwise'hey.be provided‘in a collaté&al
agreement incorporated in and made parc of this contract,

including minor modifications of .such computer software.

i
i
£
i
i
i
14
§
3
H



" Allocations of rights. (1) Except"as provided in:

paragr ph'(c) below'regarding-copyright, the Governmeot_shall-

have u llmltEd rights 1n--'
:;{iy-_Data first produced in the performance of thls

contract;

(ii)  Form, fit, and function data delivered under this

contract;

](iii) Data delivered under this contract (except for

- restricted computer software) that constltute manuals or_

instru tlonal.andrtra1n1ng_materxal for.znstallatzon, operation,

or-routine maintenance-and repair of:items, componente,“or
,5processLs_delivered or furnished for use under this contra
ﬂand (iv) All other data delivered_underrthis contrect.uni
provided otherwise for limited-rights data or'restricted
_-coﬁputer softoare'in accordance with paragraph (g) below.
(2} - The Contractor‘shallfﬁare the right to-- |

{i) Use, release to othere, reproduce, distribqte,

publisW.any data first produced or specifically'used by t

~ Contractor in -the performance of thls contract, unless pr

otherwise in paragraph (d) below-

,11)' Protect from unauthorlzed dlsclosure and use

data whiich are limited rights data or restrlcted computer

softwar to the extent provided in paragraph {g) below-_

.(i11) Substantiate use of,_add or correct llmlted

ct;

@SS

or.

ovided

those

rights, restricted rlghts, or copyrlght notlces and to are'}-

other anroprlate actlon; in accordance wlth oaraqraphs.{

(5)-bel_w; and

e)

and

b ]




(iv) Establish claim to copyright subsisting in'data

firet'produced in the performanceioﬁfthis contract: to ehe

extent provided in subparagraph {c) (1) below., . _ sé : B

{c) COpgright. (1) Data-first-produced in the‘perforiance

of this contract. Unless provided otherwzse 1n subparagraph (a)

- below, the COntractor may establlsh, without prlor approval of
‘the Contractlng 0ff1cer, clalm to copyrlght subsisting “in é'
scxent1f1c ‘and techn1cal artlcles based .on .or conta1n1ng data
flrst produced 'in the performance of thzs contract .and publzshed
in academ;c, technlcal or professzonal journals, sym9031af§
proceed:ngs or 51m1lar works. The pr1or, express written
perm1551on of the Contractlng Offlcer 13 required to estab11sh
-cla1m to copyrlght sub51st1ng in all other data flrst produced in
‘ the performance of thls contract When claim to copyrlght is
made, the Contractor shall affix the appllcable copyrlght notlces
Cof 17 u. S C. 401 or 402 and acknowledgement of Government- :
sponsorshlp (1nclud1ng contract number) to the data when such
data are dellvered to the Government, as well as when the cata
are publlshed or deposrted for reglstratlon as a publlshed work
in the U.S. Copyrlght Office. For data other than computer
‘software the Contractor grants to.the_government, and others
act1ng on 1ts behalf, a pald-up, nonexclusive, irrevocable 32*
worldw1de llcense in such copyrlghted data to reproduce, prepare

derlvatlve works, dlstrlbute cop1es to the publlc, and perform

publlcly and dlsplay publlcly, by or on behalf of the. Government.

For computer_software, the Contractor grants to the Government

and others acting in its behalf, a paid-up nonexclusive,




xrrevocaole worldwrde lzcense 1n such copyrzghted comouters

sortware to reproduce, prepare derlvatlve works, and perform”

i

oubllcly and dlsplay publicly by or on behalf of the Government,

(2)2 Data not flrst produced in the performance of this

“'contract The Contractor shall not, wlthout prlor wrltten
..perm1551on of the Contractlng Offlcer, zncorporate in data
dellvered under thzs contract any data not first produced in the
performance of thls-contract and wh;ch_contalns the copyrzght:
notice of-IT_U.S.C.T401‘and 402, uniees the Contractor identifies
such data and graots to the Government, or.acquires on its"
-behalf, a llcense of the same scope as set forth in subparaqraph

-

(l) above- prov1ded however, that if such data are: c0mputeL
software the Government shall acqulre a copyrlght llcense asg set
forth in subparagraph (g)(3) belowllf.lncluded in this contract
or as otherwrse may be provided in a collateral agreement
incorporated in or made part of this contractg

(BY Removal of copyrlghts notices. The Government agrees

not to 'emove any copyrlght notlces placed on data pursuant to
thzs paragraph (c), and to include such notices on all-
reproductions of the data.

(dy Release, publication and use of data. (1) The ContractOr

shall-haue therright to use,,release'to.others; reproduce,
distributa, or publish any data first produced or specifically'
used bp.tﬁe ¢ontractor in the_performance of this'contract;:
except to'the exteot.such data may be subjec:dto the Federal

export control or natlonal securlty laws or regulatlons, or

‘unless otherxzse provided below in thls paraqraph or expressly

set forth in thls;contract.




12y The Contractor agrees that to the extent it recerves

g

ot 1s gzven access to data necessary for the performance of this o

contract-whlch contain restrlctlve marklngs, the Contractor shall
treat the data in accordance with such marklngs unless otherwrse

speczflcally authorrzed in writing. by the Contractlng Offlcer.

(e )-.Unauthorlzed marking of data. (;j Notwlthstandzng any .

other prov1sions of thxs contract concerning 1nspect10n or
acceptance, if any data dellvered under thrs contract are marked
with the notices speclfxed in subparagraphs (g) {2) or_(g)g3)
below and use of such 1s not authorized by-this clanse, oréif
such data bears any other restrlctlve or 11m1t1ng marklngs not
authorlzedhhy thls-contract, the contractlnq offlcer may at any
time either return the data to the contractor, or cancel og
ignore the-markings.‘ However, the foilowincrprccedures shé}l‘
apply prior to canceling or ignoring the markings. | |
(i) The contractlng offlcer shall make wrrtten lnqulry
to the contractor affordlng the contractor 30 days from recelpt
| of-the_lnquxry to provide wrltten justlflcatlon to substanthate
‘the proprlety of the marklngs- o R
tii) If the contractor falls to respond or falls to

provide written justrflcatron.to substantlate-the proprletyaof_

the markings within the-30-day period‘(or a longer time not

exceeding 90 days approved ln wrztlng by ‘the contractlng offlcer

for good_cause shown), the Government shall have the rzqht to_
cancel or: ignore the markings'at‘any time after said period%and
the data niLl no.longerfheimade'snhject to any disclosure.

prohibitions.



(iii) If the contractor provxdes wrltten 1ust1£1ca ien

-~

to 5qbsjant1ate-the proprlety of tne marxlngs wzthln the pe:lod -

set in dubdivision (i) above, the contractlng offlcer shall

. consider such wr1tten 3ust1f1catlon and determzne whether or not

the markiings are to be cancelled or ignore. If the contractxng

officer determines that the markingslare'authorxzed, the

contractzr shallibe s notified in writing. _If'the'contraéting

-offieer etermines, with concurrence of the head of the

|

'contractjng activity, that the markings are not authorized, the

contracting offlcer shall furnzsh the contractor a wrxtten

r

determln%txon, whlch determlnnatlon shall become the flnal age

declslon regard:ng the approprzateness of the markxngs unless

ncy

the

contracto flleS suit in a court of competent 3ur1sd1ct10n.w.th1n-'

90 ‘days of receipt of the contractlng offlcer s deCISlon.- Tha

Governmeni shall contznue to abide bv the marklngs under th1<
n

subdivisi (111)_unt11 final resolution of the matter eltne:

the contracting officer’'s determination becoming final (in which

24

instance the Government shall thereafter have the right to-cancel'

or ignore the marklngs at any time and the data will no longer be

‘made subject to any dlsclosure proh1b1tlons), or by final
d159031t10r of the matter by court dec1510n'1f sult is filed.
The time limits in tne procedures set. fortn 1n' |
subparagraTh (1) above may be modified in accordance wlth age
regulatlons implementing the :reedOm.of_Informatlon Act (5 U.
552) if ne essary to respond to a request thereunder. |
(3) _Thls_paragraph (e) does not apply {f this contrac_

for a major system or ‘or support of a maJor system bv a civi

ncy -

s.C.

is
N
‘i

lian




| other than NASA and the U S. Coast Guard agency subject to the

'prov1s1ons of Egtle III of the Federal ‘Property and Admlnlstra‘

| t1ve Se'vlces Ac of 1949- ~,' _ﬂ o ]: - E

(4j Except to the extent the Government s. action occurs as
the result of f1nal d159051tzon of . the matter by a court of
competent 3ur1sd1ctlon, the contractor is' not preciuded by thls
paragraph (e) from bringing a claim under the Contract Dzsputes
Act, 1nclud1ng pursuant to the Dlsputes clause of thzs contract,
as appllcable, that may arlse as the result of the 60vernment
removxng or 1gnor1ng author1zed markxngs on data dellvered under
this contract L : S da_.. L i_g_w,

(f) Omlted or 1ncorrect markxngs.-'

(l} Data dellvered te the Government without either the
llmlted rlghts or restrlcted rights notlce as authorized by
paragraph (g) below, er the copyright notice requlred by | ;
paragraph (c) above, shall be deemed to have been furnlshed'w1tn
unllmlted rlghts, and the Government assumes no llablllty for the
dzsclosure, use, or reproductlon.of such data. However, to the
excent the data has not been disclosed w1thout ::est:r:lc'c::.on”g
outside the Government,_the:Contractor_may'request, wlthln &

‘months (or a ionger time approved.by tne Contracting Offlcem forL
good cause shown) after dellvery of such data, permission’ to
have notlces placed on quallfylng data, at the Contractor' S"é'
expense, and the Contractzng Officer may agree to do 'so if the
Contractor-- - I T SR ;_,_gd:;
| (1) Identifieelthe data to~which_the;omitted'noticegia

to be applied;




~

(ii) Demonstrates that the omission of the notice was

inadvertent:

(iii) Establishes that the use ofethe'propoeed_notiCe}is_

authorized; and

(iv) Acknowledges that the Government has no 11ab11ity

with re pect to the dlsclosure, ‘use, or reproductlon of any such

data maie prior to the,add;tlon of the notice or resultlng from

the om1931on of the notice.

_{25' The Contractlng 0ff1ce: may also (i) permlt correctlon

at the Contractor s expense of lncorrect notxces 1f the

|

Contractor 1dent1f1es the data on whlch correctlon~of the nctice

,15 to be made, and demonstrates that the correct notlce is

authorlzjd, or (11) correct any 1ncorrect notlces.

(g) P

software.

(L)

otection of llmlted rlghts data and restrlcted'computez

When data other than that listed in sSubparagraphs

(b)(l)(i), (ii), and (iii) above are specified to ba delive;ed'

under thi

restricted computer software, if the Contractor des1res to

contract and gualify as either‘limit=d-rights data

or

continue  rotection of such_data, the Cont:acto: shall althhbld

such data and not furnish them to the Governhentlunder this'

Contract.  As a condition to this withholding, the Contractor

shall identify the data being withheld and furnish fbrm; fit
functlon
formated

is to be eated as llmlted rzghts data- and not restrlcted

-
comouter s?ftwa:e

.and

ta in lleu the:eof - Limited. rlghts data that are. _

a computer data base for dellvery to the Government-




(2) [Reserved.]

. -

(j) [Resmerved.]

(h)- Subcontracting. .The - Contractor has the respon51b111ty to -

obtain from its Suchntractors all data and rlghts thereln
necessary to fulfill the Contractor s ob11gatzons to the'
"Government under this contract. If a sub-contractor refuses to

_accept terms affordlng the Government such rights, the Cont*actor
Shall PEONPtly bring such refusal to the attention of the }

Contracting Oﬁficer:and not proceed with'Subcontract award %” E
Qithoot further.authorization. o ' '5 ‘

(i)_ Relatlonshlp to patents. Nothlng conta1ned in thls clause

shall 1mply a llcense to the Government under any patent or be

‘construed as affectlng-the scope of any license or other rlght

i

otherwxse granted to the Government

: Alternate I (JUL 1985). As prescribed in 27.409(b), substltute : '2

the followlng definition for "lelted Rzghts Data" in paraggaph- I
(a) of the clause":f | i |
"lelted rlghts data, - as- used in'thiS'clause, means dita

(other than computer software) developed at prioate expense%that'

embody trade secrets or are commercial or firanzial and

confidential or priyileged.

'Alternate'II (JULIIQBS). As prescribed ln 27. 409(0), inse;t

the followzng subparagraph (g) (2) in'the clause.

(g)(ZJ Notdlthstand1ng subparagraph (g)(l) above; the'i :
contract may 1dent1fy and specify the delxvery of llmlted rlgnts
data, or the Contractlng officer. may requxre by wrltten request

!.

the del;very of.llmxted rights data that has been wlthheld or



- would otherwiée be_withholdable. If delivery of such data is Sd._j

:

required, the'ConEractp: may affix the following "Limited Rights

‘Noticel to the data and the Government will thereafter treat the

data, subject to the provisions of pa:agraphs (e) and (f)”above,

in accordance with su¢h Noticeé )
 "LIMITED RIGHTS NOTICE (JUL 1985)

(a) .Thése data are submitted with limited rights under
Govefnm,nt‘coﬁtrac# NO.ssona and-sﬁbcontréct;....,_if'
 appEo§r'§te). :These daﬁa may be :eprﬁdqced and used by the
Gavernm‘nt Qith:the_exp;eﬁs limitétion that theyﬂﬁili n§t,;‘

without | written permission of the Contractor, be used for

' purpoées of manufacture nor disclosed outside the Government;

fexcept that the Government may disclose these data'outside the

_Governmjnt for the following putposes, if any, provided that the

GovernmeLt makes such disclosure subject to prohlbltlon agalnst

further use and dlsclosure-
------ {A %enCIes may list additional purposes as set forth in
27. 404( 1(1) or 1f none, so state]

(b) This Notlce shall be marked:on any reproductlon of these

data, in whole or_xn part."

(EZnd of lotice)

Alternate III (Date). As prescrlbed in 27 409(d), insert

Eollowihg_subpatagraph (g)(3) 1n the clause:
(g)(BJ(i) Notwithstanding subparagraph_(g)(l)_above, the 

contract may identify and specify the delivery of'restrictéd

cdmputer software, or the Contfacting Qfficer may requite by

written request the delivery of restricted computer sdftwa:e

the .

thas



~ has been withheld or would otherwise be withholdable. 1f:

i

dellvery of such qomputer software is so required, the Contractor .

may affix the follodinq-”Restricted;R&ghts Notice" to.the% )

computer software and the Government will thereafter treaé the

.computer software,isubject to paragraphs (e) and (f) above,_in

accordance with the Notice:. = .
"_"arsrnrcrzn RIGHTS NOTICE (JUL 1985)

(af.rThis computer.software is'submitted'with restrictedérights
,under Government Contract No..... {and subcontract......,?ifz
approprlate) It may not be used, reproduced,‘or dxsclosed by
the Government except as provided below or as otherw15e expressly
stated zn the contract. | : e |

_(b) Thls computer software may be-< 7

(1) Used or copxed for use in' or wlth the computer or

computers for whlch it was acquired,. 1nclud1ng use at any

Government_rnstallaglon to which such computer-or computere may

he transferred-

'(2) Used or copled for use ina backup computer 1f any
: computer for whlch 1t was acquired is 1noperat1ve- |
(3) Reproduced for safekeepxng (archlves) or backup%.u
purposes; | | | B s
”(4} Modifiedi adapted; or comblned with other computer
software, prov1ded that the modlfxed, comb;ned or adapted
‘portlous of.the_derlvatlve software anorporatlng restrlcted
computer'software are made subject to the same restrlcted rlght

and




S

-

5) Disclosed to and reproduced'for use by support

contractors 1n.accordance w1th subparagraphs (1)

-,

through (ﬁ)

‘erov1ded the Government makes such dlsclosure or

'above,
reprodu't1on subject to these restricted rIghts.

Used or cop1ed for use in or transferred to a

)
'replace ent computer.
if this computer softs

'(é) otwlthstandxng the foregoing,

‘is publ shed copyrxghted computer software, it is llcensed

|

e

L

Governme
rlghts set forth 1n paragraph (b) above.

(d) | y other rlghts or limitations regarding the use,

dupllcat on, or dlsclosure of this computer software are to

expressl stated ln, or lncorporated in, the contract

computer software,'xn whole or in part,"

(End. of notice)

nt, w1thout dlsclosure prohlbltions, WIth the mlnlmt

ervice

i

Nyare

to the

am. -

be

is

1s Not1ce shall be marked on any reproductlon of tt _E.

otice.

(11) where 1t is 1mpract1dal to 1nc1ude the above N
on restrl'ted computer software, the followlng short-form‘Notice_
may be us d in l;eu thereofzg' -
o | "RESTRICTED RIGHTS NOTICE
(SHORT FORM. (JUL 1985)
.Uee, reproduction;gor:disclosure is subjectftohx
restrictions set forth in cOatract‘No.;Qr.rﬁ(and-h

subcontract...... if appropriate) with .....
(name of Contractor and subcontractor).“

(End of notice)




_ (iiij If restrlcted computer software 1s dellvered wit
the copyrzght ﬂbtzce of 17 u.s.c. 401, it WIIl be presumed to be=
publlshed copyrlghted computer software llcensed to the -‘
Government without dlsclosure prohlbltlons, wlth the mznlmum
rlghts;setkforth in paragraph (b) above, unless the-Contra;tor
includes the foiioﬁing statement with such copyright notice:
“Unpubllshed--rzghts reserved under the Copyrlght Laws of the
Unlted States. - ' :

Alternate IV (JUL 1985).' As prescrlbed 1n 27 409(e),

substxtute the follow1ng subparagraph (c)(l) in the clause-

{c) Cogzrlght.- (1) . Data E1rst Produced in the Performance of

.the Contract.: Except as otherwlse speclflcally prov1ded 1n this

_contract, the Contractor may establlsh c1a1m to copyrlght
subsxstxng in any data first produced in the performance of thlS
contract. When claim to copyrlght 15 made, the Contractor shal1
affix the applicable copyrlght notlce of 17 U.S.C. 401 or 402 and
acknowledgement of Government sponsorsth (1nclud1ng contract

| number[ to the data when such data are dellvered to - the |
.Government, as well as when the data are.puoIAShed or depos%ted
for registration as a publiShed?work'in the'U.s. Copyright |
office.’ sor'data other than computerfsoftware, the ccntracéor'
grants to“the_Government,,and others”acting on_its behalf,'é
oaidaUp,_nonexclusive, irrevocable,fworldeide'iicense for.aél
such data to reproduce, orepare-derivative'works,.distribute
copies to the publlc,tand perform publzcly and dlsplay publlcly;
2y or on behalf of the Government, " For computer software, the

Contractorrgrants_to the Covernment and others acting on3it§



behalf, a paid up, nonexclusive, irrevocable worldwide license

~

for'allféuch coﬁputer software tofreprodnce,'prepare derivatiﬁe.,
works, and perform publlcly and dlsplay publlcly, by or . on benéli

of the Tovernment

Alternate v (JUL 1985) As prescrlbed in 27. 409(f), add the

follow1%g paragraph (j) to the clause:

(3} he Contractor agrees, except as may be otherwise

épécifi d.1n,thzs contract. fcr-specxflc-data 1tems listed é§ not
subject to this paragraph, that the Contracting Officer or an

§”

authorlzed representatlve may, up to three years after acceptance
of all 1tems to be delivered under this contract 1nspect at the
"Contractor s fac111ty any data w1thheld pursuant to paragra;h
(g)(l) a ove,.for purposes of. verlfylng the Contractor 5 |
assertroi perta1n1ng to the llmlted rights or restrlcted.rlchts
stétus o] the data‘or for evaluatlng work-performance. Wheze'the

Contractor whose data are to be inspected demonstrates to the

Ccntractinglofficer'tnat_there would. be a pbssible_cohfliét'of
interést.if thc_inspcction.were made by a particular’ 1
repreéént-tiver'the_Ccntractinq Officer shall:desrgnaté"ﬁniv
:élterncte inspector. | t | | | B
4. ScCCi n 52.227-15 is added to-readiastfollows:
52.2é7;i5 Representation of.Limited Rights Data'and‘Reétric:ed.
Computer oftware._‘ | | | .

As preserbed in 27.409-(g), insert the fo;lowing‘prcviSioi in
i

solicitatipns that includc;the_cléuse at 52.227-14, Rights-11 :

DataF-General;_




| (REPRESENTATION OF LIMITED nIGHTs"oATA.ANo__

e RESTRICTED compurzn SOFTWARE (JUL 1985)}
;a)l Thzs‘sollc1tatxon sets’ forth the work to be performed if a
fcontract award results, and the Government's known dellvery
requlrements for data (as defrned in FAR 24.401). Any resulting
‘.contract may also provxde the Government the optlon to order
_addltlonal data under -the Addlt1onal Data Requlrements clause at
52. 227-16 of the FARj; 1f 1ncluded in the contract Any data
.del1vered under the resultxng contract wlll be sub]ect to the
: nghts 1n Data--General clause at 52 227-14 that is to beé
1ncluded in thxs contract. Under the latter clause, a cOmtractor
may wlthhold from dellvery data that quallfy as limlted~r1ghts_
idata or restricted computer software, and dellver form, flt and
=function data in lieu thereof, ' The latter clause also may be
“used with its Alternates IT and/or ITI o obtaln dellvery of
llmlted—rlghts data or restrlcted computer software, marked with
.llmlted rights or restricted rlghts notlces, as approprlate._ In
addltlon, use of Alternate V with this latter clause pr0v1des the
Government the right to 1nsgect such data at the Contractor S,
rfa0111ty.‘ - |

(b) As an aid in determlnlng the Government 3 need to . lnclude.
any of the aforementloned Alternates 1n the clause at 52. 227 14,
Rights ln Data--General, the offeror‘s response to th;s_' L
solicitation shall, to the extent feasible, complete the .
representatiOn below to.elther=state ﬁhat_none of tne data%e |
quallfy asllimited-riqhts data or restricted comouter soft€are,
o:_identify which of the data gualifies as limitedarights.éata or

7

-




restrxc ed computer software.; Any identification of limited-:

-

rlghts ata or'restrlcted computer software in the offeror's

e
-

response 1s not determlnatlve of the status of such data should'a

contrac be_awarded to the offeror.

.REPRESENTATION CONCEhNING'DATA RIGHTS

0fferTr has rev1ewed the requzrements for the delxvery of data_

or software and states (offeror check approprlate block)-—

_ Lo / / None of the data proposed | o
for fulfllllng such requ1rements qua11f1es as’
llmzted -rights data or restrlcted computer:"

software._

p/ /  Data proposed for fulfllllng such

as follows:

are defined in the.contraot.clause;entitled’"Rights In Data--
General."” |
(End of prov1sxon)

5. Sectio 52 227< 16 is added to read as follows.

-52.227-16 Addltlonal Data Requlrements.

_requlrements quallfy as limited- rlghts data or

restrlcted computer software and are 1dent1fied

NOTE: "Eimited rights data" and "Restricted computer software"



§
1
&
l
H
i

As prescrlbed 1n 27.409(h) ., 1nsert ‘the follow1ng clause-

AUDITIONAL DATA REQUIREMEVTS (JUL 1985)

O
!

(a)_ In addition to the data (as deflned 1n the clause at
52 227-14, nghts in Data--General clause or other equrvalent

lncluded in this contract) speczfzed elsewhere in this contract

to be cellvered the Contracting Offlcer may, at any tlme durlnq
contract performance or ﬂlthln a per1od of 3 years after ‘
acceptance of all 1tems to be: del1vered under this contract,
order any data flrst produced or spec1f1cally used in the ‘
performance of thls contract. | ‘ B :

(b) The Rights in Data--General clause'orpother equivalént
_included in thisucontract is applicable to ali data ordereé under
this Additional pata. Requlrements clause. Nothlnq contalned in
thlS clause shall require  the Contractor ‘to delrver any data the
w1thhold1ng of which ‘is authorlzed by the nghts in Datan-éenerai'
or other equivalent clause of this,contract,.or-data which%are
specificallycidentified‘in this_contract.as not subject‘to%this
clause. R p i | i

(¢) When data are to be delxvered under- thzs clause,’ thé
'cOntractor wlll be compensated for convertlng the data into the

prescrlbed form, for reproduc- tlon, and forrdelzvery..

(d). The Contracting Officer may release the Contractor ffqu

the requirements of this clause for specifically identifiedjdatap
items.at-any.timeduring the 3-year period set forth in (a) %bocer
6. Section 52.227-'1_7 is ‘added to _zeac‘_ifas'- follows: L
. 52-227—17 Right;_in-03;3;93§9C§317W0rkg;..f:‘-

As prescribed in 27.403(1),; insert ‘the fdllowinq clause:

g e



- RIGHTS IN DATA-.-SE’ECIAL\-WORKS (JUL 1985}

(a) Ipefinittons.

‘"Data, " as used in this clause, means recorded informatidn .

regardless of form or the medium on which it may be recorded.

_The.te:. includes technical data and computer sdfﬁwate, The term

- does not include information incidental to contract
administration, such as financial,*adminiStrative, cost or

pricing lor management. information.

"UnliTited rights," as used in this clause, means the right of

'the_cov_rnment to use, disclose, reproduce, prepare derivative

works, distribute copies to the public, and perform publicly and

display publicly, in an? manner and for any purpose whétsoevei,

and to have or permit others to do so.

(b)_.Allocation of Rights. fl} ‘The Government_shall-have—f _

.ij Unlimited rights in all data delivered under this

contract‘-and in all -data first prdduced in the perEormahce of

this contract, except as provided in paragraph (é) below for

copYr:igh ti.-. .

(ii) The right to limit exercise of claim to copyri§h§

in data first produced in the performance of this coatract, and

' to obtain assignment of copyright in such data, in accordance .

.with_Suprrag:aph (c) (1) below.

|

data in anéordance.with=para§raph (d)_belcw;

o

(2) | The Contractor shall have, to the extent permission is

granted in

to establiSh.claim”to-copyriqh:'sdbéistinq ihrdéca’first prog

in the perfformance of this contrace.

ii) The right to limit the release and use of certain

accordance with subparagraph (c)(l) below, the'rightﬂ

1yced




v

(c) opzrlght. (1) Data first produced in the performence of

this contract -—

(ij The Contractor agrees not to assert, estabiisg. or
authorlre others to assert or establish, any clalm to copyrlght
sub51st1ng in any data flrst produced in' the performance of thxs
: contract w1thout_prlor wrlttenuperm1s51on of the Contractlmg
Officer. When claim to copyright istade,.the Contractor éhall

affixﬁthe approériate copyright notice of 17 U.s.C. 40IJor§462
'and acknowledgement of Government sponsorshlp (1nclud1ng contracrf
number) to such data when dellvered to the Government, as well as
when the data are publlshed or de9051ted for reglstratlon as a
gubllshed work 1n-the U.S. Copyrlght.offlce._ The’ Contractor
érants to the Government, and others ecting-on-its behalf; ;
paid—uo-nonexclosive, irrevocabie, worldwide‘iiCense for ali such
data to reproduce,'prepare derivative=works, distribute copies e
the publrc, and perform publxcly and display publxcly, by or on
behalf of the Government. - %'
(11) It the Government deSLres to obtain cOpyrlght\ln
data flrst produced in the performance of thls contract and
perm1551on has not been granteduas set forth in subd1v151oni(i)
'abooe, the COntracting officer maytdirect thé-Contractor toé'
establlsh, or authorlze the establlshment of clalm to cooyrlght
in such data and to aSSIgn, or obtaln the a551gnmenL of, such
copyrlght to the Government or its deSLgnated a551gnee.

'(2) Data not Exrst-produced 1n_the performance of thib

contract. The Contractor shall,not; qithout.prior'written'

permission of the Contracting.foicer, incorporate in data




"narforn

T

notice
such d
behalf

{1
(d)

ran”
ﬂaﬁce af this'contrqct anéfwhich éon:ain
of 17 U.S.C.
ta and grants
a license of the same scdpe as set forth in subpar
.ab?ve. | o -

Release and use restrlctzons

£l first produced {in

3;

underx is data not

contrace

any

the copyright

401 and 402, unless the Contractor xdent

to the Government, or acquires on 1its

'ag

Ekcept as otherwise

specifi
not usl“
nor §ha
publish

- conktract,

permLSSLQn of the Contractlng Offlcer.

(e) I

and its
against

'the,res 1

4

right of

delivery*

r

..
’

contrackt
such data
" the GoveF

practicab

opportunt

participa

consent -t

regquircad-

cally prov1ded for in thxs;contrac:,
for purposes other than the geffp:mance of this co
11 the contractor release,

any data first produced

ndemnlty.
ofEice&s,

any liability,

the Contractor s

o R

reproduce, dist;ibute, o

nor. authorize others to do so, without written )

The Contractor shall Lndemnlfy the Gove1

agents, and employees actlng for the Gove

1nclud1ng costs and expenses, incure

t of the violation of trade secrets, copy:lghts, e

pr:vacy or pub11c1ty, arlslng out of the creatlon,

publlcatlon, or use of any data furnxshed under ¢

ot any libelous or other unlawful matter cgntalned

. this'paragraph do not apply u

'~ The provisions of
nment provides notice to the Contractor as soon as

le of any claim or suit, affords the Contractor an

ty under applicable:laws,::ules, or

te in the defense thereof, and obtains the Contrad

o the settlement of ahy'suit.or_claim other than a

ov jurisdicti

v final decr=e of a court of competent

tha

. —
-

ifies

raph

hall

ract,

ih'theApérformance of this:

ament
rament

ed as

his -

in

nless_

egulations_tc

to:'s

on




I

\

| , _ :

ﬁor Ao mhasa nravisians 1paly ko makarial furnigt v2d £y tha
| . ’ ' ”
|

Gont:aetor hy Ehe Government and incorproated ia data to which T

tnls clause applxes.

| .
ﬂ. Sectxon 52.227-18 is added to read as follows-
|

52{227-18 nghts in Data--Ex1st1nq Works.
\hs p:escrlbed in 27. 409{3), insert the following.clausezé_

| - RIGHTS IN DATA——EXISTING WORKS (JUL . 1985)

(a) Except as otherwlse provzded in th:s contract, the5%-

|
Cdntractor grants to the Government, and others actzng on lts

be%alf a pald -up nonexclu51ve, 1rrevocable, worldwlde-llcense to

rebroduce, prepare derlvatlve works, and perform publicly: and

dls for all the

|
materlal or subject matter called Eor under thxs contract, or Eor

i

play publxcly, by or on behalf of the Government,

thch th;s clause is specxfxcally made appllcable.

(5)"Tﬁe Contractor shall lndemnlfy the Government aad 1ts

offhcers,'agents, and employees acting for the Government : aga
any\llabxllty, 1nclud1ng costs and expenses, incurred as the_

res&lt of (1) the vlolatxon of trade secrets, copyrlghts, or

rlgqt of prlvacy or publicity, atlSlng out of the creation,;

delnvery, publlcatlon or use of any data Eurnlshed under th - S
contkact- or {(-2) any llbelous or other unlauful matter conta inead

in shch data. The prov151ons of this paragrapn do not applg

-unleLs the Government provides notice to the Contractor as-%oon
as p%acticable of any ciaim'or suit, affords the Cootractoréao
oppo%tunity uqder”aéplicable laws, l o
participate in the defense checeof,

fules, or regulations to

and obtaias the Contractor's

consent to. the sets thar than as

lement 0f any sult or claim o




nd do.not aoply Eo ﬁaterlal furnisned to the '31 ac*ot.b} the
chern ent and zncorporated in data to whlch this clause applxes.
_ ~ (End of clause) |
8-d Se‘tién 52 227-19 is added,toﬁreed'as:followe'_.
52.227—19 Comme:czal COmputer Softwa:e--Restrlcted nghts

AS prescrzbed in 27 409(k), insert the Eollowlng clause:

%

COMMTRCIAL COMP.UTER SOFTWARE -~ RESTRICTED RIGHTS (JUL 19859)

(a) As used in this clause, "restrlcted computer software“

means  a y computer prog:am, computer data base, or document tion
thefeoff that has been developed at private expense and ezther is'
a trade'eecret. is commercial or f;nanc1al.and confldentxel ot
fptivilegid; or is pobiiehed and copyrigﬁtedo
{b) N\twithstending ang provisions t2 the contﬁaty contalned'.
‘in any cjooractor'sletande:d_comme:cial license ot leeseE
agreemenT.pertainihg to any :estcicced computer software
delxverej undec thierpq:;chaee o:dé:/contract, and'ircesoecﬁive
of whether éhy euch agreement has been-p:oposed-prio:‘to or_aoeer
issuahce'lf thls purchase order/contract or of the fact thetlsuch-
agreement may be affxxed to or accompany the rest:zcted COmoute:

softwa:e Toftware upon dellvery, vendor ag*ees that ;h

Government shall have the rxghts that are set forth in paragiraph

{c) below to use, dupllcate or disclose any restricted compg:er'

software delivered unde; thisopupghese“o:der/contract:_jThe_ce:ms
and provieions of.tﬁis,codt:act, including eny'commercial.feaéecf
eor license'agfeeﬁeot':shall be subject to paragraph (c) below 5;&
shall como y with Federal laws and. the Federal Acquxsi:xon‘

REQULJthH




e, 2

¢ deiivared under &nis

[T

(c)(l) The rasrrictsd <computer softwar

qdn;;act may not bg-uéed} réproducéd oz disclosed py“the_j‘
Government except as provided below or as e}pressly stateé other-
w?se:in_thiQ contract. ' | | | | | = '
(2) The restrlcted c0mputer software may be--
_ (i) Usad or cop1ed for use. ln or wlth the c0mputer or
_computers Eor whlch 1t was acqulred, anludlng use at any; :

vaernment-installatian.tc which suéh computer -or computeﬁs may

be transfecrred; . . - .' SURERER &

(i1) Used or. cop1ed ‘for use in or thh backup comsuter

_1f any "omputer for which 1t was acquxred is lnoperatlve-

7(111) Reproduced for safekeep1ng (archlves) or backup

purposes;
(1) Modified, adapted;”dr combined with other coéputer'

software, provided that thé'modified' comblned or adapted%

portlons of the derlvatlve softwa:e 1ncorpo:at1ng any of the

softwa:e shall be subject ta same

delxvered, testricted compute;

rest:;ctxons_set Eorth'in-this pu:chase order/contract; ani

(v) Disclosed to and reprbduéea fo:'use by_suppo:té"

service contractors or their subcontractors, subject to the same

restrictions set forth in this purchase order/contract.
(vi) Used or copied for use in or transferred to aé

i

replacement computer.
(3) If the tes:ribted C¢mpqter'softwafe delivered un&er'
this_pu:chase;q:der/contfact-is published and cooyrighted, lt'is

licensed to the Goverdment, wlhhou* dlsclosure pCOhlblthnSr wL“HI

o

T
y

e r

T

Jhts set forth in subparaqraph,(Z) above unless exp:essly _
S ) , . : £

n
fad

tated octharwise 1a this purshase ordec/contrac-.




Yy b - - am e a1 - p » ‘., - .t 1. et
- awtant Toagiblae The contracior shatl gl

Noticé substantially as follows to any restrictad computer .
"software delivered under this purchase order/contract;"cr;

-vehdorfdoes not, the Government has the right to do so:

Lo
.
=

R

if the -

"Notica - Notwithétaﬂdingzany'other lease or license agréemént o

that may pértain'to, or accompany, the deiivery of, Ehis,coméuter

e, the rights of the Goveinment_regarding"its'use,:

softwar

tepiodu
'Cénﬁrac (or Purbhase Order) No. Y
(d’..ﬁf anY:EQStriCted_c°mPUtEF-sqftware is delivered und

&

 this contract with the copyright notice of 17 0.S.C. 401,

be presumed to be published and copyrighted and licensed to

Goverhment in accordance with sﬁbpatagzaph-(c)(B)

tion and disclosure are as set forth in Goverrnroment

above, un

er

£ will

the

Less a

s:atéméné'substantially as follows accompanies suéh copyright

notice:
of the U ited States.
| (End of g;agse)

9. Sectipn 52;227—2b'is added to read as follows:’
52.22??20 Righté in Data--SBIQ P:ogram
As_pres'hzbed in 27 409(1), *nsert the fOllOWLHg clause
RIGHTS IN DATA——SBIQ PROGRAM (JUL 1985)" |

(a) De nxtlons,

COmput%r software,'-as used in this ¢clause,

prog:ams c0mputer data bases, and documentatlon thereof.

"Data," as used in thxs clause, means recorded
regardless|of form or

term includes technical data and computer software. .

'“Unpublished_- rights reserved under the copyright

-means-COmpuEe

Lnformatlon

the media an which it may be recorded.;

‘The tern'

~

laws

.".'Hn_-_\




-

-

-

R

does not include informatioa incidantal =5 con

administration, such as financial, administrative, cost or

priciﬁg or.manageﬁent'infdrméﬁion. -

"Foﬁm,_fit,-and function détéé“.as ﬁsédfin this_clause,%means
.data :§1ating‘to.items,.combdhents,{or pfocesses‘;hat areé:
sgfﬁicient to enable_physical and f;ﬁctéoﬁal_interchangeaéiiity
aé weli_as data.idenéifying source,zsize, Eonﬁiguration,_@ating
énd a;gachment_CHaracEeriSticé, fuh¢tigqal cha:ac;eristic%, and
pe;fo;mance requiremeﬁts'excépt that for compﬁtgr sofﬁwa:% it
means data idénﬁifying source, Eunéﬁionai.ché:acte:istiés,%and
pe:fqrmaaqeu:equirements but'specificélly exciudes_the.sou;ce
_?ode{_a;go:ithm} §rocess,'fotmu1ae, and.flbprchaﬁ:s_of ;he%
_%dftqar¢:_ ” o o .;' .l. : o %_,
| "LimiéedarigﬁtS'data," as usad in Ehisrclause, means daﬁé
(othe:'ghan dompqter sqftwaée) deﬁeldped at private expéqsé that
embody trade secrets or are commercial or financial and | .
éoﬁfidenfial or'privileged. | | |

"Restricted computer software," as used=in Ehis cléuse, %eans
c0mpute:_soﬁéware developed ét_p:ivafé expedSe and that is %_ 1.
.tradé seé:et; is commercial or financial and confidéntiallérk
priviledged; or is publiShed éopyrighﬁed computer softwaré£
including modifications of'such.computér ;oftwa:é;

"SBIR data," as used in this.;lause, meénsrdéta_ﬁi:s;‘éroéuced
by a Cont:actqr Eﬁatuis q=smail.5usinéss fi;m in pe?focmanc%_qf a
small:business-innovatiod feseérth cdht{acﬁ issued undér :ﬁ%:_-_
authority of 15 U.S.C. 638 (Pub. L. 97-219, small BusineSS-;'

Ionovation Development Act of 1982) , which data are not generally

-t




R
g

and which daza without obliga:icn as to its

kndwn,

(]
i

confid n:iaulhf ha»e aot been made available to others by £t
Contractor or are not already ava11able to the Government.

"SBIR rzghts,"as used ;n th{s clausg,.mean the rlghts in SBiR
data se Eorfﬁ in.Ehd SBIR Righ?siuo:ice.of pa:agraphi(d)ddf this
clause. | - o e

"Technical data;" as used in this clause, means that data which

are of "scxentlfxc or technxcal nature,

"unli zted r1ghts, as used in :hxs.claase, means the.rigﬁt of
the Gove:nment to use, disclose, :epédduce, ptepare deribatlve
}‘-

works, dlstrlbute copxes to the publlc, and perform publxcly and

dlsplay }ublzcly, 1n any manner and for any purpose whatsoever,

and to have or permit othe;s to do i so.

(by 'Alldcétidn of rights‘_ (l) Except as provided in paragraph

regarding copYEight,:the_Gove:nment shall have’

i): Data spec1f1cally idédﬁiffed:in this-contradt aé.
Tdel:ve:ed wlthqut=rest:i¢;ion;
ii) Form, fit, and function data deliversd under this
contrace; | | | |

.i§} Data delivered under this contract (except folr

rest:ictej computer software) that constitute manuals or
instructional_and training material'for installation, operation,

otr routihe-maintenance.and repair of items,.components,'dr _

'orocesses delxvered or Eu:nxshed fo: use under this contractﬁ and

(LJ) All other data dellvered .under this contract u1fess

prowvi ded crhervise Fo: SAIR data i¥s} accordance with paraqzaph'{d)

oo d




halow ar Zor 1

Cin '.E!Ci:o&r_dance with P.afi"'f"'""“:. ."'J} -rb‘:-‘_lo""" _:. _ ‘ '
j(2) The Contractor shall have the rlght_to-- . g
| (i) Protect: SBIR rlghts in SBIR data dellvered under
thxs contract in the manner and to the extent provxded 1n§_
paragraph (d) below- | - : _. "_;
| (ii). wWithhold Erom delivery those data whzch are é=
llmltEd rights data or restrzcted computer software to the;extent
~provided in paragraph (g) below;vl | |
| C(iid) Substantiate.uSe of,“ad67 or correct.SBIR r;ghts
or copyrights notices and to take other approprlate actxon,,ln
_accordance with paragraph (e) below; and | |

'(iv) Establish clazm to copyrlght sub51st1ng in data
Elrst produced in the perf ormance of: thls contract ta the er ant
prov1ded_1n subparagraph (c)(l) below. !

(c)- Copzright. (1) Data first produced in the perEorménce of

this conzract. Except as otherwise specifically-provided.ib this.

contract, the Contractor may establlsh clalm to copyrlght
subsisting in any da.a-fzrst_produced in the performance Of‘thls
contract;; £ claim to copyright_isrmade,-the Contractor Shall
affix,the_applicable-copyright noticeiof l7iUtSrCr 401 and %02_
and'acknonledgementjof Government sponsorsnipr(incinding co&trac:
number) to the data when such data are delzvered to the |
Government, as well .as when the data are publlshed or dep051ted;
for reglstratlon as. a publlshed work 1n'the U.S. Copyrignt |

offzce._.For data otner than computer software the Contractor

grants to,the-Government, and others act ng on its behal-, a




lilaenagn =0

nonexclusive,  irravogablis; worldiwids

~

palda-ug
raorod ce, prepare derivativa works, distr‘bute cooies'to-*he'
publlc, and perform publicly and display- publlcly, by or on

behalf of the Government, for all.such data. ' For computer

softwarE' the Contractor grants to the Government and others

acting on its behalf a pa1d—up, nonexclusave, irrevocable

worldoi e'llcense for all such computer software ro reprodn:e,
prepare der1vat1ve works,_and perform publicly and dlsplay

'publzcl ’ by or on behalf of the Government.

(2

contract; The Contractor shall not, without prior written

n of the Contraéting Officer, incorporate in data

.permissi
celirere_ under thxs contract any data that are not first
produced in the performance of thls contract and that conta'n
-cOpyrigh‘
identifies euch data and grants to -the Government,'Or acquir
its behalff, a license of the same scopezas set forrh_in

subparagraph (1) above..
©(3) 'Removal 0f'copyright notices. ' The Government agr

not to reWOVe any copyrlght notices placed on data pursuant

tnls para raph (c), and:ro 1nclude_such,not;ces on all

reproductzons of the data.

(d) Rights to SBIR data. (1) The .Contractor

) Data not first produced in the performance of'tn.s .

notlce of 17 U.S5.C. 401'or 402, nnless the Centractor

is authorized to

N

affix the lollowing "SBIR Rights Notice" to SBIR data delivered.

under this contract and the Government will thereafter “reat

data, subject to.the_prooisions of.paragraphs (e) and:(f),bel

in accordagce with such Notice:.

the

oW,

Y

X))




. SBIR RIGHTS NOTICE (JUL 1985)

Those SBIR &3ta are furnished with SBIR rights under Contr .-

No. Q (and-subcontract if'apérop:iate) For a perlod.

of 2 years after acceptance of all ltemS te be delxve:ed under

:hls contract, the Government agrees to use these data_fo%
Govetnment putposesaonly, and=£hey shall not be diaclcsed'%utside
the Gove:nment {including dlsclOsute Eor procu:ement purposes)
du:lng such perlod thhout pe:mzssxon of the Contractor, except

_that, subject to- the foregoing use and dlsclosure p:oh1b1txons,

such data may be dxsclosed for use by support COntractors.\ After

.z-
the afo;esazd 2_yea: perlod the Government has a royalty—fgee_

B ‘ _ . ) L
_}icense;to,use, and to authorize others tb_useNOn its behaéf,_ﬁ
these data Eor.Goyernment;purposes, but is relieved of all%‘
;disclqsure prohibitions and-aseumes no liability fornunautéo:ized_
use of these data by third parties, This thice-shail be_%ffixed
to any reproductions of these data, fn_nhole er,in part. . :

(Ena'of'notice)' o | -

(2) The Government's scle obligation with respect :o:any_

SBIR data shall be as set Eorth in thlS pa:agraph (d)

(e) Omxtced er ilncorrect marklngs (1) Data delxvered Fo'the'

”Government withaout any notice authorlzed by paragraph (d) abqveﬁ

1

| and WlthOUg a copyright notice, shall be deemed to Have beex
furnlshed‘wxch unl;mxted rlghts, and the_cove:nment assumesgng
liabiiitfﬁfo;cthe dieclosure,.use, ornteproduction'of such'éa;af
However, to the'extent the.dataﬁhaQe not been disciesed witéont

restriction outside. the Government, -the Contractor may request,

within six months) or a longer time approved by the Contracting



- to be a pliéd;-

‘that listed in subdivisions (b) (1) (i}, (ii), and {iii)'abov

them.to th

delivery of such daka,l

Citicele for qood cause shown) afzar

~
DY

[i})

ission So-mave nosices placed on qualifying data at th
Contractor's expense, and the Contracting Officer may agree
so if the Contractor-=-

which the omitted notic

(i) Identifies the data to

(ii) Dpemonstrates that the omission of the notice

inadvertent:

(i;i)_'Establishes-that the'uséuof the proposed not

éuthoriyed; and

o do

e is

was

ice is

(ivjf Acknowledges that the Government has no liability

with respect to the disclosure or use of any such data made

the notice.

(2)) The Contracting Qfficer may also (i) permit

correction, at the Contractor's expense, of incorrect notices

prior

‘to the addition of the notice or resulting from the cmiésio1_bf'

the Contrlactor identifies the data on which correction of the

notice is-to_be made and demonstfates that the correct not

ice 1s

authorized, or (ii) correct any incorrect notices,

{£) Protection of limited rights data.; when data other

specified to be delivered under this contract and such dat

qualify as|either limited-rights data or restricted comput

software, the Contractoer, if the Contractor desires to cgh

t_'ua_n
e ar=

a

ar

tigue -

protection|of such data, shall withhold such data and-not furnisn

tnis withholding the Contractor shall

Government under this contract. As a condition to

identicfy the data being

AN Y



frz, ami function data in lisu

withheld and furnish form.,

+ 'I

thereon 7 : A R T b -

. The Contractor has the responsibilﬁty-to-

(9 Sdbcontracting.n
obtain.ftOm its subcontractors all data‘and rights tnereiné
necesea:§ to fulfilllthe Contractor's'cbligations to the_ |
Cowernment under this contract. If:a eubcont;actotetefuse%tto
the Conéracto:

accept terms affording the Gove:nment-soch rights,
_shall p'Omptly brlng such cefusal to the attentxon of the

Coutractlng offlce: and not p:oceed thh subcontract award

7

without further authorization.

_(h) Relat1onshxp to patents.- Nothxng contaxned in thls clause

sﬁall 1mply a llcense to the Government under ‘any patent or - be-
, const:ued as affectlng the scope of any license or other rxght

_otherwlse granted to the Government

 (End of clause)
10. Section §2.227-21 is addedito read as follows:
52.227;21; Techpical Data Ce:tification, ReviSion;_and
withholding of Payment--Major Systems. '
As prescrlbed in 27. 409(q), insett.theffolLowing clause:
TECHNICAL DATA CERTIFICATION, szrsron} AND.
WITHHOLDING OF PAYMENT--HAJOR SYSTEMS (JUL 1989)

{a) Scope of clause. ThlS clause shall apply to all technlcal

,data'(as defined in the Rxghts in Data—-General clause anluded ”

in this conttact) that have been: specxfled in thls contract as
being subject to‘thle clause. . It shall applj €o all such data

dalivered, or required to be delxve:ed; at any time du:lnq_

(VR

N IS




[¥dl

Formann, or within 3 years aftar accegtance of

{

unless different period is set farthn herein. The ContraC'ing

Offlcer may release the Contractor from all or pa:t of the
requirements of this clause for SQécifiCally identified ;ect
- data ite s at any time during the period covered by this cla

(b) 'Thchnical data‘certifiéation.‘1(i) 'Ail techni"al datg-

that are subject to this clause shall be accompanled by the

followzn .ceztlflcatzon upon delzvery‘

 TECHNICAL DATA CERTIFICATION (JUL 1935)

The Cowtractor,. e : ' »

the best of its knowledge 'and bellef the technxﬂal data dell

)
herewlth Lnder Government contract No.' (and
subcontrace ., if appropriate} are complete, accura

and comply with the requirsments of the contract concerning su

technical data.
(End of éertificatidh)

(2) | The Goverament shall_rely on the above certificati

in'acceptiné delivery of the technical data,

thereof mal,_at any time during the pe:ibd covered by this

clause, reguest corraction of any deficiencies which are not

compliance with contract requirements. Such corrections shal

made at the expense of the Contractor. Unauthorized markings

data. shall jnot be considered a defiéiency fbt the purpcse of £

clause,_but;wili be'treated in acco:dance thh parag:aph (e):

the Rights tn Dara--Gene:al clause’ xncluded

conkrack -
i rams %ther than technical data) dalivered under.this contract

hereby certlfles that ;o;

nical

use.

:e:ed

te r

ch

Lon

and in consideration

L be

on. ..

Ehis.

in thls_cont:act,—_-




- 3 f" . 4 1 - = :
3 revision., The Jaontracknr a2los aso2es, an

ul

F

Cthe :equesc of the cOntracting officer, to-reuise technical data

" that are subject to thlS clause to reflect engxneerlng de51gn

changes made durlng the performance of this contract and

affectzng the form, fit, and functlon of any 1tem (other 6han

-technlcal data) delxvered under thxs contract.' The cOntractor

- may Submzt a request for an equltable adjustment to the terms and
condxtxons of thzs ccntract for any revisions to technlcal data
made pursuant to this parag:aph S T R B ' é l

(d) Withholding of payment. (1)'“At'3antimé before Eihal

payment under this contract the Conttacting Officer may; Ln the
Government s 1nte:est, wlthhold payment unt11 a reserve no*
iexceeding,SLOO,ooo or 5 percent.of the amount of this contgact,
whichevec.is_less; ahail,haveebeen set aside if, in the -
Conttacting.officer's cpiniony:especting any-technical dat% Ehat

are subject to thls clause, the Contracto: fails to--

_(i) Make tlmely dellvery of such technlcal data ae
requlred by thls contract
| 11) Prov1de the certlfxcatxon required by subparacraph
(2) (1) above- (111) Hake the corrections requlred hy
-suboarag:aph (b)(Z) above, or |
{lV) Make reVLSlons requested under paragraoh fci above.
.(2) Such reserve or balance shall be wlthheld until -he' |
_ConttaCtingioffice; has de;ermﬁned_that the Cohtzac;cr has

deiivered-the data and/or has made. the required cot:ectidnséa:c

revisionsi' W1thhold1ng shall not be - made if.the-failuée toémake

timely delee:y, and/or the uehzc1enc1es relacing to deLLve:ed




3). The'Cont:acting officer méy decrease or-inc;eaSe_the"

of any amount under this paragraph, or the subSéquent payment

the:eofl-shall not be-constfﬁed as a waiver of any Government

righté. | | | -

lL}' Sed¢tion 52,227~22 is added to_reéd as foiiows:.”
52.227-22 Majoflsystem--ﬁinimum Rights, |

As'prescribéd in 27.409(r)}, insert Ehe following clause: .

MAJOR SYSTEM--MINIMUM RIGHTS (JUL 1985)

Notwit standidg any other provision of this contzaét, Ehe

Government shall have unlimited rights in any technical data,

™

other than computer software, developed in the performance o

sums wilthheld up to the sums authorized anve._ The withholding '

this contiract and relating to a major system or supplies for a

0

major syskem procured or to be procured by the Goverament, =t

the extent that delivery of such technical data is required as an .

element of performance under this contract. The rights of the-

Government under this clause are in addition to and not in lieu

of its rightS;uhder the oﬁher provisions of this contract.

12. section‘sz.zé?-zj is added to read as follows: o
52.227-23 Rights to.Préposal Daéa (Technical) .

As preéc-ibéd in 27.409(5); insert thelfolloﬁinq clause:

RIGH?S.TO PROPOSAL DATA (TECHNICAL) (JUL 1985)

Except for data cohtained on péqes:#ﬂ;__; it is agreed that

a condition of award of this con#ract, énd notwithstandiag th

conditions pf any notice appearing =hereon, the Government sh

LLH]

as

!.l .
= RN



have unlimited rights (as defined ia-

-
-

Genecal" clau§;jchtained.in this contract) in-.and
technical data contained in the proposal dated

‘this contract is based.

Q

; upin_whicﬁ
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1. BAicKGROUND:? o

The government—including the _
Department of Defense (DoD)—requires rights.
in data qu many reasons, among them logistic
support, the dissemination of knowledge, and
the need to operate, maintain, and repair the
systems pf’ocure_d (and to train personnel to
execute these functions). The need for DoD to
have access to technical data for these purposes
has never|been at issue, nor is it now. What is
new, and|what is causing industry concern, is a
heavy emphasis in DoD on receiving unlimited
rights in technical data pertaining to proprietary
iterns so that the data can be used to enable
other firrT to compete with the firm providing

the data. :
While the question of rights in technical
data has never been simple or trouble-free and
no ideal solutions have been found, industry
and goveinment usually have been able to
agree on the basis of precedent, commonly
accepted principles, good will, common sense,
and negotiation on a case-by-case basis. But
DoD’s ne‘LN push for competition has caused an
imbalance in weighing the contractor’s
Iegitimate1 interest in protecting data, and hence
its compeltitive position and economic interests,
against the government’s need for data,
especiaII\!' for competitive procurement.

Keep'ing the various elements in balance is
in the puﬂ)lic interest. Doing so encourages
innovation, keeps suppliers in the industrial
base, and increases contractors’ willingness to
permit government access to and use of data.
Recent DoD actions and the proposed DoD
technical|data regulations represent a tilt, and
the balance must be restored.

The spare parts storm of 1983 and 1984
led to a flood of studies and legislative
initiative? to avoid the overpricing of spare and
replacement parts. While lack of adequate,
accurate) legible data was identified as a major

" Procurement Reform Act of 1984 (P.L.

impediment to competition for spare parts,
treatment of the government’s rights in
technical data acquired from contractors wé
also found to result in sole sourcing for spares.’
The legislative initiatives referred to above
led to the enactment of two largely identica
laws covering technical data acquisition and
rights. One, the Small Business and Federal
Procurement Competition Enhancement Act of |
1984, Public Law (P.L.) 98-577, dealt with the
technical data aspects of civil agency
procurement; the other, the Defense

n

98-525), related to DoD procurements. Both
acts required the promulgation of regulations
concerning technical data acquisition and
rights as a part of the “single system of
government-wide procurement regulations
that is, the Federal Acquisition Regulation (FAR)
System. - '
In the absence of a uniform regulation,
each federal agency has pursued its own data
acquisition and rights policies. This lack of
uniformity was exacerbated within DoD by a -
blanket deviation (effective from August 1983
until December 30, 1985) from the DoD FAR
Supplement (DFARS) technical data rights 5
palicy. During this period, the various Services
used differing approaches to data acquisition
and rights, raising concern in private industry.
This concern was brought to a head by DoD's’
late-1985 proposal to issue new technical data
rules in the DFARS. The resulting outcry caused
the proposed rules to be suspended; interim
rules, close to those previously in existence
were put in place (and are now in effect) to
meet minimum statutory requirements until
these issues could be worked out. Industry

o

.

]

concerns were expressed to the Commission at
an April 14, 1986, public hearing on how DoD.
acquires rights in technical data. '




Representatives from DoD and industry
testified. Annex A lists the witnesses heard.

Commission, plus our own survey of the field,
it is evident that three primary areas need to be

116

From the information provided the

considered: the new statutes; policy (much of it
independent of statute), which is often reflected
in regulations but which also operates in other
ways; and the regulations themselves. We will
start with the statutes.




Il. THE STATUTES

The data policy in P.L. 98-577 and P.L.

98-525 is
comprom

based on a number of legislative

|ises. First, regarding basic data rights

policy considerations, the legislative history

indicates

that the following principles were

agreed upon:

s The

de
pa
pa

legitimate proprietary interests (as
fined in the FAR) of the contracting
rties may not impair any right of the
ties as to patents or copyrights, or any

other right established by Iaw (e.g., state

tra

de secret faw).”

‘e Since ambiguity increases uncertainty as

{o

the allocation of rights, the FAR

should define the legitimate proprietary

int
co
“teg
leg

o Wi

- commercial products, the surrender of _ <, .
design, development, or manufacturing software documentation (as technical
teghnical data should not be a canditicn data), was not SPEC’f‘Ca”Y covered b
of the acquisition except to the extent these laws. _

_ tec_hni_cal data are necessary for With'respect to DoD, a’period of up tc
_Operation and maintenance. ' seven years may be negotiated after

s In determining the rights in-technical which the government would obtain -
data, the FAR should require agencies to unlimited rights in certain technical data
cofsider: . delivered with limited rights.

erests of the government and the
ntractor, including what items of
hnical data qualify for restnctwe
ends.

th_respect to acquisition of

1) whether the item or process to
which the technical data pertain
was developed. exclusively with
federal or private funds, or with a
mix of such.funds;

(2} the policy and’ objectives of 35
u.5.C. 200;

4) _f_he interest of the gqvernment ir

increasing competition; and

(5) for DoD, the prohibition against
acquiring certain technical data;

pertaining to commercial
products.

o With respect to civil agencies, the

following additional policy guidance
was established: The government shou
obtain unlimited rights in technical dat
pertaining to products developed

" . exclusively with federal funds, if the

delivery of such.data is required and' th

. data are needed for the future

competitive procurement of substantia
quantities of supplies or services;

“otherwise the government should obta

royalty-free, unrestricted rights to use
the data for governmental purposes
(excluding the right to publish).

Cdmputer software, except for computer

The regulations shall specify that the
contractor will not unreasonably restric

- suppliers from selling directly to the

government items or processes produc
under a subcontract.

e

(18}

o

_—

>d

The legislative agreements also specified
adoption of a number of data management
techniques, many of which had been:
recommended by the Air Force Management

3) the Small Business Innévatlon :
- Development Act of 1982 and the
policy of the_Smaii Business Act;

' 17




Analysis Group (AFMAG). In this ‘regard, the
acts and the underlying legislative history

required that the regulatlons call for appropriate

contractual provisions that:

. speafy the technical data to be dellvered ;

and the delivery schedules for the data
{this requirement should reflect a
coordinated strategy based on the
accuisition, program management, and

“integrated logistic support plans for the .

system; the plans in turn should consider
what technical data will be needed and

stock number, if any; the identity of the

contractor; and the source of any
delivered techmca{ data.”

Finally, recognizing that a contractor’s

legitimate proprietary rights should not be
violated merely because the government

obtained access to them through a federal = |
procurement, the acts established (1} a due-

process procedure for reviewing the legitima
of asserted restrictions on delivered technica

Cy

data and (2) sanctions to ensure adherence with

the contract terms: .

~ items (to permit separate pricing for such -

when the data will be needed);

specify or reference procedures for
determining the acceptability of the

“technical data delivered, in terms of

usability, completeness, and legibility (at
this'point, the agencies should consider
challenging any restrictive markings on
delivered technical data);

require that technical data items to be
delivered be specn‘ied as separate line

data items);

“permit techniques, such as pre--

_ notification, to be used to identify

118

resmctlvely marked technical data’in
advance of dellvery {to permit the
government to take remedial action);

require contractors to deliver updated
versions of technical data previously

_delivered to the government;

provide, at the time of delivery, written
assurances that the technicatl data are

- complete and accurate and satisfy the

contract requirements;

establish remedies, mcludmg payment
withholding, if the technical data
delivered are mcomplete or inaccurate;
and

‘with respect to DoD, require that

supplies furnished under a contract
identify the name of the actual
manufacturer of the item; the national

- within 60 days, respond to the challenge

.e A contracting officer may challenge any
- prime contractor’s or subcontractor's
assertion of restrictions on the use of
_ delivered technical data if the’
contracting officer determines that a
challenge is warranted; that is, that
- "reasonable grounds” or “probable
cause” exists to question the current
'validity of the asserted restrictions and
that continued adherence to them would
‘make it impracticable to procure the ‘
item competltwely

o The chalienge must be in writing and
. specify the grounds for the challenge. .

o The contractor or subcontractor must,

with a justification of the restrictions.

¢ The contracting officer should then issue
a final decision on the legitimacy of the -
restrictions. This decision is appealable
under the Contract Disputes Act.

e The government will adhere to the
- restrictions on the technical data until
-~ final disposition of the challenge.

e lf the restrictions are found not to be
substantially justified, the contractor or
subcontractor shall be liable for the *
government's cost of the challenge. If the
restrictions are upheld, the governmen
is. liable to the contractor or subcon-
tractor if the challenge is found not to
have been made in good faith.

-




¢ As|to the administrative burden on the as P.L. 98-525 and P.L. 98-577—are not the
contractor or subcontractor to retain basic problem.? DeD’s troubles with '
records to prove proprietary assertions, : technical data are not caused by poorly
the Congress rejected the concept of _ drawn laws, nor are they likely to be
prepackaging justification for restricted overcome by adding to, changing, or
markings and instead adopted the - deleting current statutory provisions. We
_requirement that the contractor or have, however, identified areas in which
sul?contractor be prepared to furnish changes to the legislation would correct _
written justification of any restrictions on problems, resolve ambiguities; and create a
'tecihnical data for so long asthe - . beneficial uniformity; these areas are.
. contractoror subcontractor asserts them., discussed in Annex B. - :
Anah‘;sn's of the statutes is contained in 2. While we have found no fundamentai
Annex B.[ B " statutory.impediment to development ofia
' _ * satisfactory § technical data rights policy for
Findings and RecOminendations DoD, we note that P.L. 98-525 and P.L. 98-
: ' A 577 differ in some respects and that this.. |
Oujindings and recommeridations leaves the way open for W|dely dwerglng

:nterpretat:ons, resulting in unnecessary :

regarding|the statutes whose technical data
confusion, delay in mplementatton and |

provisions have been described above are as

foIIows - lack of uniformity. We therefore recommend
: - adoption of a smgle statute covering
. The mtellectuai property statutes and recent - technical data or, if dual statutes are . - .
legislation bearing on technical data—such required in this area, that they be identical
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POLICY

DoD's approach to rights-in-technical-data
issues is nat driven solely or even primarily by
statute. It is largely a matter of DoD policy,
expressed to some degree in the DFARS but
also handed down by nonregulatory directives
and memoranda. Because no government-wide
rights-in-technic¢al-data policy has been arrived
at, clearly articulated, or strongly enforced, the
federal agencies, as has been noted, are free to
g0 thelr own ways A Stronger and maore -
definitive Executive statement of government-
wide policy is required to baEance the interests
of the partizs.

‘We have not found problems with DoDY's
policies regarding copyrights or its well-.
established policy of obtaining limited nghts in
‘thie case of products developed at private
expense. “Limited rights” and “developed at
private expense,” to be sure, are terms
requiring careful definition. On the-other hand,
we find in general that a policy of invariably
acquiring unlimited rights whenever
development has occurred at public expense
removes incentive to commercialize. More
importantlv, we find that a policy of permitting
contractors no rights in data developed with
mixed funding creates even greater
disincentives.

Recommendations

We recommend that the Executive Branch
develop an overall technical data rights policy
embracing the following principles:

1. Except for data needed for operation and
maintenance, the government should not,
as a precondition for buying the product,
acquire unlimited rights in data pertaining to
commercial products or products developed
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. The government should encourage a-

-resulting data, subject to a license to the

. If products are developed exclusively with

~ recommendations have been drawn is set fort
in Annex C

exclusively at priVate"expehse. If, as a
condition of the procurement, the

government seeks additional rights in order
to establish competitive sources, it shoulc

normally acquire lesser rights (such as
directed licensing or sublicensing) rather
than unlimited ones. The rights least
obtrusive to the private developer’s
proprietary position should be selected.

combination of private and government
funding in the development of products.

‘Significant private funding in this mix shoulc

entitle the developer to ownership of the

government permitting use internally and
use by contractors on behalf of the

government. If government funding is
substantial, the license should be on a
royalty-free basis; otherwise, it should be ¢

a reduced or fair-royalty basis. Whenever
practicable, the rights of the parties should -

be established before contract award.

government funding, the contractor/
developer should be permitted to retain a
proprietary position in the technical data {;
not required to be delivered under the
contract or (b) delivered but not needed by
the government for competition,
publication, or other public release. Use b
ar for the government should be without
additional payment to the contractor/
developer. '

The analysis from which these

—

i
i
i
i
i
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IV. REGULATIONS

. There should be more specific guidance
than is now provided on procedures for
ensuring that DoD’s valid needs for data are
met without placing contractors at an undue
disadvantage that is ultimately not in the public
interest. Implementation in the FAR is the
appropriatt% means for transiating this overall
guidance into uniform policies and procedures.
The DF'AR; should cover only those
implementing and supplementing policies and
procedures required for DoD but not suitable
for civil agencies. o

We ha|ve said that the statutory treatment of
technical data is generally satisfactory.
However, fiurther and better policy guidance is.
necessary before satisfactory regulations—for -
DoD and fer the government as a whole—can
be written.| The proposed FAR coverage is not
comprehensive enough for DoD's needs.. COn
the other hand, the proposed DFARS coverage
ts unnecessarily complicated and difficult to-
understand. In important ways, the statutory

_requirements regarding technical data are not
being foIIoTved in the implementations
proposed f?r the FAR and DFARS. This is partly
because there is no adequate structural basis
for consistént, uniform regulatory
implementation,

Industry comments to the Commission
criticized MoD’s proposed technical data
regulations implementing P.L. 98-525, In
addition to|objecting to the substance, industry
saw no reason for independent DoD technical
data coverage that did not follow the FAR,
especially since the data provisions of P.L. 98-
525 and P.‘Ii_. 98-577 refer to the FAR System,
The proposed DFARS treatment of technical
data rights|was seen as inconsistent with and
supplanting (rather than supplementing) the
technical data rights coverage proposed for the
FAR. Furthermare, some considered the

1. The FAR System (a single uniform regulation

proposed DFARS too lang, too complicated,
poorly organized, and ambiguous, especially,
when compared with the proposed FAR

coverage. Annex D traces the currently

proposed regulatory implementation of the
statutory requirements for technical data and;
summarizes our analysis of it, o

Recommendations.

- applicable to all agencies, with supplements
by agencies as needed) should be used to
cover data rights. Without the discipline of

-uniform system, similar terms and concepts
are defined and treated differently. The |

* differences are not justified. The FAR should
provide common definitions of basic terms
since there is no apparent reason for
agencies to use differing definitions, a
practice that causes great confusion.

(4]

2. In determining whether an item or process; .
was “developed at private expense,” the
following definitions should apply: _
Developed means the item or process exists
-and is workable. The demonstration of

“workability may occur either prior to, or
under, the contract. At private expense
means that the funding for the development
work has not been reimbursed by the
government, or suchk work was not required
as an element of performance under a
research or development government
contract or subcontract (however, private
expense includes independent research and
development (IR&D; or bid and proposal
{B&P) costs even thcugh reimbursed).

3. Detailed guidance specifying the
circumstances under which additional rights
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. . . [

will be acquired in limited rights data, to
establish alternative sources of supplies,
should be incorporated into DFARS Subpart
227.4. The existing requirement to obtain
approval for any deviation from policy and
contract clauses prescribed in this subpart
should be adhered to. The use of technical
data clauses that acquire additional rights for
the government in limited rights data, if not
specifically prescribed in the regulations,
should require prior deviation approval.

. There is a great need to reduce the
complexity of the contractual treatment of
rights in technical data. We recommend the
following steps:

e Separate the coverage fot technical data
from that for computer software. Provide
for separate clauses covering each.

"» Combine and simplify the three
" mandatory clauses concerning technical
data rights required to be included in all
‘prime contracts and subcontracts calling
for the delivery of technical data

« Consider providing basic technical data
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rights coverage with alternates for
differing contractual situations (e.g.,
basic research, hardware development,
production, supply) rather than the
lengthy and detailed technical data
rights ¢lause now used to cover all
srtuatlons

5. The subcontract provision of the rights-in-
technical-data clause should be modifiedito
" require the prime contractor and higher tie
" subcontractors to obtain, after written
“request from a proposed subcontractor,
" government contracting officer’'s
determination that the need to acquire the
right to use the subcontractor’s limited rights
data for competitive reprocurement has
been established in accordance with, the
regulatrons

-

S

In summary, our most important
recommendat:ons regarding the regulations 2 re
o (1) adopt uniform government-wide - o
defmltions and concepts and (2) simplify DOD 5
basic rights-in-data clause, with a provision for
alternates to be added when necessary to cover
vanous rypes of S|tuat|0ns
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V. ADDITIONAL MATTERS

CommL cial Product Data

The |\.ferall balancing of interests of the
contracting parties in technical data adopted by
P.L. 98-525 and P.L. 98-577 was that the
government would obtain rights in‘the technical
data perte&ining to products developed with
public funds; the implementing regulations
would define the rights of the parties to data
pertaining to products developed with private
or mixed funding; and (except for data needed
for operation and maintenance) design,
development, or manufacturing technical data
pertaining to-commercial products would
generally “not be acquired as d condition of the
procurement. Industry, in its comments to the
Commission, showed particular concern over
the propo| ed and interim DFARS provisions
implementing the statutory restriction '
concernirTg the acquisition of commercial
product data. This concern related to the
proposed DFARS definition of corimercial
products as those offered or sold in substantial
quantities to the public at established catalog or
market prices, and to the exceptions permitting
contracting officers to negotiate to acquire
commercial product data, including rights in
the data, |f advantageous to the government.
The concept of limiting DoD’s acquisition
of commercial product data i$ a throwback to
DoD'’s pre-1964 data rights policy. That policy
permitted a contractorto withhold from™
delivery, even if called for by ‘the contract, data

concerniri‘ng- items sold or offered to the public

commergially if the contractor identified the
source and characteristics of the product
sufficient\y to permit it or an adequate
substitute to be purchased. P.L. 98-525 now -
requires DoD to blend its present limited rights/
unlimitejirights policy with limitations on’
acquiring-certain technical data for commercial
products."Technic’alIy, this'can be '

accomplished by using the data-withholding
provisions of the prior policy or by strict -
limitations on the contract data requirements or
order provisions. - SRR |
P.L. 98-525, unlike P.L. 98-577, does not
mandate the restriction on acquiring design,
development, or manufacturing data for - )
commercial products. Further, the requirements
for planning for the procurement of supplies for -
future competition in both acts* encourage
obtaining, during the award of a production
contract for a major system, proposals for
acquiring rights to use technical data for -
competitive reprocurement purposes. -
Therefore, the DFARS must contain detailed
guidance specifying when the general =~ ¢
restriction concerning the acquisition of design,
development, or manufacturing data for
commercial products is or is not to apply. ‘As-
indicated elsewhere in this paper, the - |
restriction should apply to the acquisition of ~ °
unlimited rights in limited rights data rather
than to acquisition of the data themselves, and -
should be extended to products developed at
private expense in-general, not just commercial
products. AR
Annex E gives additional background én
commercial product data. - R

Software

Software poses a peculiar problem in that
it represents a category of information as well as
an end item to be delivered under the contract.
While it is possible—and has been found = |
convenient—to treat software simply.as a subset
of data, it would be an improvement to treat
software as a special case, partly because toido .
so would simplify the treatment of technical - -
data. . ) o :

Software and DoD’s handling of it are
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analyzed and discussed in a series of 1986
technical memoranda and a technical report
resulting from research sponsored by DoD and
performed by Professor Pamela Samuelson.®
Samuelson discusses software’'s hybrid nature,
saying that in its machine-readable form,
software has some characteristics of hardware
and some characteristics of technical data. She
concludes that this hybrid character has ied to
confusion about the manner in which software
shauld be acquired and maintained after
acquisition: should it be treated like hardware,
like technical data, or differently from both?:
She says that a centrai problem for DoD, .
among others, is that software development is
not thorougwly understood and that, as a
consequence, DoD has not been able to
fashion rules that make sense in terms of the
technology and the economics of the industry.

The problems assoctated with acquisition
and maintenance of software are bothersome
and. probabiy could be avoided if DoD were
operating under policies and procedures more
closely atigned with the realities of the software
industry.

At the b=-gmnmg, software was acqulred by
DoD under its technical data policy. It scon-
became apparent that the cost of acquiring -
government-wide rights—which is what the
technical data rights policy provides—to
software needed at only one government
instatlation was impeding the acquisition of -
such software. While rights attaching to
proprietary software now are different from
those that attach to technical data, the same
standard data rights clause is used to acqunre
rights in both types of items.

- Samuelson has said that, with one or two
exceptions, all the problems discussed in her
report are preblems identified by DoD
personnel. The inescapable conclusion is that it
is time to adopt a new policy that is (1) clear
and coherent, (2) no more divergent from"
commercial practice than is necessary for DoD
to achieve its mission, (3) appropriate in terms
of DoD’s need to use the technology, and (4)
appropriate irn terms of the intellectual property
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98-577 require the FAR and DFARS to define

semiconductor chips (a new form of intellectual

rights associated with software. The first step in
this direction should be to establish a separate
standard software rights clause.

Recommendations

1. The contractual coverage of computer
software (programs and data bases),
including the associated documentation,
should be separated from technical data
clauses and includec in a separate clause or
set of clauses, The associated ;
documentation should be accorded
treatment similar to that given the computei
programs and data bases. :

2. The regulations should,unifo(rmiy define
common software termns such as “computer
software” and “developed at private

- expense” and should provide for equitable-
allocation of rights in software developed
with mixed funding, <o as to encourage the
development of new computer software -
having a military application..

Annex £ g!ves addat:onal background and ';

details regarding software.

Mask Wnrks- :

" The Semiconductor Chip Protection Act of
1984, P.L. 98-620, 17 U.5.C. 901-914, created
a new form of intellectual property rights to -
protect persons who create original mask works
for semiconductor chips.® P.L. 98-525 and P.L.

the legitimate proprietary interests of the -

government.and the contractor. Since this new

form of intellectual property falls within this
requirement, the FAR and DFARS shouid
include thes area.

Recommendation

The technical data rights clause should be
expanded to cover mask works related to




property| established by Congress in 1984, P.L.
98-620). :

Data Management

In the technical data area, DoD faces a
problem even more serious and less amenable
to solution than the rights-in-data issues. This
problem is the overall one of data management,
defined to include, as amlmmum procedures
for:

o d |ciding under what conditions to -
agquire or require data from the
ﬂntractor '

e deciding which data to acquire or
refjuire and when;

adequate, current, accurate, legible, and
' uslefui (a particular difficulty here is with
items for which the manufacturing:
. tei':hmques are all- -important, as
diktinguished from those for which
ordinary engineering drawmgs will

: suk‘flce) and

. varifying that the data delivered are

intaining, updating, retrlevmg, and

. d?ermmmg the best means of storing,
isseminating the data.

di

Gm ance on the several facets of data
manageTent is contained in DoD Instruction
5010.12,) Management of Technical Data; the
latest versmn of which was released in
December 1968, and in DoD Directive
5000.19) March 12, 1976, Policies for the
Manage nent and Control of Information.
Despite the existence of these regulations, data
'management continues to be a significant
problem| Appearing before the Commission,
Assistant Secretary of Defense (Acquisition and
Logistics) James Wade cited a June 1984 DoD

- to manage the data inour.possession.” It is |

Logistics Commanders to form a panel to

data rights study” that concluded that “a far;
more serious problem concerned our inability

apparent from review. of this material and’ .
DoD’s technical data regulatlons that the _
preparation of the instruction and directive was
not adequately coordinated with the
preparation of the acquisition regulations. .
covering the same subject.

Recognition of this problem led the Joint

develop a DoD-wide program to improve. data
quality. The panel has been given six months to: -
develop a program that W|II :

. establish uniferm procedures for =
identification, specification, acquisition,
-and enforcement of data requirermnents, -
including treatment of mismarking of

- data and missing or incomplete data;

» assign responsibilities for acquisition and -
" for enforcement of data requirements
pr|or to acceptance :

e establish a program to challenge
restrictive legends on data stored in data
repositories; and ‘ :

e establish a small team of full-time

7 technical experts to train and assist
others in the acquisition and
enforcement of data rights.

Recommendation

We recommend that DoD energetically
pursue its ongoing efforts to improve data
management, including those directed to
enhancing the capabilities of its people in this
area, and that these efforts be coordinated with:
the Defense Acquisition Regulatory Councn[’s
activities in preparing technical data acqwsr?tlon
regu[atlons
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ANNEX B

RECOMMENDED CHANGES TO
STATUTES BEARING ON
TEC NICAL DATA - |

Appllcablllty__!ssue o

The comments and testimony received by
the CorEmiss_io_n at its April 14, 1986, hearing

on datarights highlighted the present practices
of the Services in acquiring data and data rights
" as well|as general concern over the impact of
the proposed regulatory implementation of P.L.
98- SZSlon innovators and developers of new
products and technology. We examined the
data rlghts and management provisions of P.L
98-525|along with the largely identical -
provisians in P.L. 98-577, which apply to civil
agencies other than NASA, Both P.L. 98-525
and P.IT 98-577 contemplate basic coverage
for data rights and data acquisition.
manageme'nt as.a part of the FAR, with -
implementation and supplementatnon as
needed by DoD.

Since the data provisions of P.L. 98 525
and P.L. 98-577 have been only partially
impler ented, no information exists on their
actual impact on DoD’s mission. Nevertheless,
on the hasis of information presented to the-
Commi}ssion and experience with the concepts
embod1ed in these acts, we have attempted to
determine whether there are flaws in their data
prowsnons that require correction. Qur
assessment is that some improvements are
called for, but in general it is the appficability
of these statutes that causes concern.

~ Table D-1.in Annex D reviews the data-
related requirements of P.L..98-525 and P.L.
98-577|and the proposed FAR® and DFARS?
implementation of these requirements. This

review highlights a major interpretive difference

between the FAR and DFARS regardmg the 4
types of acquisitions covered by these
requirements. For example, the proposed FAR
proprietary data validation procedures™ would
be limited to the acquisition of major systems

by civil:agencies (except for NASA), whereas -
DoD inthe interim DFARS Subpart 227.4 +- -
applies the identical validation procedures in -
P.L.'98-525 to all procurements involving
technical data.’” . T
Similarly, the proposed FAR mterpretmg .
P.i. 98-577, limits the technical data
certification requirements, the remedies for
incomplete or inadequate data, payment
withholding, and so on, to major systern
acquisitions. The interim DFARS, on the other

~ hand, interprets the same requirements in P L.

98-525 as applying to all contracts that requ:re
the delivery of technical data and therefore
applies these requirements to a very broad*
range of contracts. The only difference between

.the language of P.L. 98-525 and thatof_ P L.

98-577 in this regard is that P.L. 98-577 defmes

. the terms “item,” “item of supply,” and .
-“supplies” as being related to major 5ystems

whereas P.1,98-525 does not. Evidently, 1fone
carries this relationship over into the defmmon .
of “technical data” (which refers to “supplies”),
the result is to limit the civil agency ccwerafge to
major systems but let the DoD coverage extend
to all acquisitions. |
These differences in interpretation may be
part of the cause of the problem that DoD is
experiencing in considering its use of the
proposed FAR data provisions. While we do not
disagree with DoDY's interpretation'? of P.L.
98-525, DoD's appreach in its interim
implementation of P.L. 98-525 may, in some
instances, be too onerous for many contracting
situations. For example, in basic research
contracts, the need for a technical data -
certification or.prenotification of limited rights
is probably unnecessary. If P.L. 98-525is%

“interpreted as requiring such provisiOns.in: all

contracts calling for the delivery of any :
technical data, corrective legis: atlon shou d be
sought, o
Part of the :nterpretatlon orobiem stems

~ from the differing legislative histories of P L.

98-577 and P.L. 98-525. Clearly, the concern
of the legislators in drafting the data port:ons of
these acts involved major system aCQUISIUOHS

{
¥

iy
i
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and the related problem of overpriced spare
parts. The differences in interpretation could be
resolved if a single statute covered this subject;
or, if dual statutes are used, they should be
identical in language and include statements of
legislative irtent that they-be unplemented
uniformly.. .

Recommended Revisions

Other statutory changes that should be-
considered are as follows: :

Commeraal Product Data

P.L. 98-577 and P.L. 98-525 both contain
prohibitions against acquiring design,
developmen:, or manufacturing data pertaining
to products offered or to be offered for sale to
the public, except data required for operation
and maintenance.'® Annex E reviews these
provisions and their legislative history, noting
that the prokibition, although mandatory for
civil agencies, is not mandatory for DoD, and
that, as worded, it is a prohibition against
acquiring-technical data, not rights in data.

Since we recommend that DoD not seek
unlimited rights in technical data pertaining to
products developed at private expense asa
precondition for buying the product (regardless
. of whether the product is commercial), these
provisions should be maodified to extend the
prohibition now applying to commercial - -
products to apply to all products developed at
private experse; Concurrently, the provisions
should be restated to generally prohibit forced
acquisition of unfimited rights in:limited rights
- technical data pertaining to commercial =~
* products and products developed at private
expense, rather. than to forbld acquisition of the
data themselvas,

In light of our recommendation, we
reviewed two related provisions of P.L. 98-525
for possible change. These are the provision for
planning for future competition (10 U.S.C.
2305(d)(2)) and the 7-year limitation on limited
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. these provisions could be used to justify

rights markings (10 U.S.C. 2320(c')).'Al‘though
the legislative history clearly establishes that

acquisition of unfimited rights for competitive
reprocurement purposes, they do not - -
specifically mandate acquisition of unhmited
rights in data delivered with limited rights.
Since competitive reprocurement can be :
accomplished with less-than-unlimited rlghts
(see the variety of techniques available, as
outlined in Annex C), and implementation of
our recommendation should override the
general language of these prows;ons no -
modiflcatlon of them is necessary.

Défi_n_it_idh of Technical Data

Both:P.L. 98-525 and P.L. 98-577 define
“technical data” as excluding computer
software but including computer software
documentation. This distinction differs from
commercial practice, which includes '
documentation within the term “computer
software.” Its effect is to place vendors of
commercial-type software unsuspectingly in a
position of losing their proprietary rights in

software when dealing with DoD unless they

are knqwledgeable_'about the intricacy of the
DoD technical data rights policy and take -
precautionary steps. Although the drafters of the
proposed FAR have “solved” this problem by
contriving a series of definitions arranged so
that software documentation is not treated as
technical data (see Table E-1 in Annex E), it is
questionable whether this definitional approach
will ultimately be successful. Therefore, we
recommend that a minor change be made in
bath acts to exclude computer software
documentation from the defmrtlon of "techmcal
data.”

Expansnon and Modification of
Validation Procedures

The proprietary data validation procedures
(10 U.5.C.023217 and 41 U.5.C. 253d) now

apply only to contracts awarded on solicitations | _




issued aEer October 19, 1 985, by DoD and

after Jan| a’fy 1, 1986, by civil agencies. Since
valldatu?n was adopted as a fair procedure for

_challengmg data restrictions' in an area that

has beer|1 notably deficient in applying due

process,|'s we recommend expanding validation
procedures to all assertions of technical data

_ rights restrictions by prime contractors or

subcontlllactors regardless of when the contract
was entered into.

We|recognize that a full- bIown challenge
over data rights restrictions as specified in both
acts, mcludmg court or board appeals, or both,

is costly|and time-consuming for both parties

© can be time-consuming, the validation

and does not provide the quick access to
technical data sought by the government for its
use in competitive procurements. This has led,
in the proposed FAR and interim DFARS, to a
shart-cutting of some of the statutory time g

requirements. Since the statutory validation:

procedure, especially with regard to’ appeais

£
i

procedure in P.L. 98-525 should be amended
to provide for an expedited appeals proceditre
in the Armed Services Board of Contract
Appeals (ASBCA) and in the courts, similar to
the appeals procedures in the Freedom of

lnformat:on Act.'s -




ANNEX € .

POLICY REVIEW

With regard to the basic concepts .
governing the allocation of rights in copyrights,
software, and technical data, there is no overall
government policy similar to the treatment

accorded to inventions developed under
government contract; nor is there clear specific

“statutory policy guidance. This-lack of policy

guidance was addressed in 1972 by the
Commission on Government Procurement,
which recommended that a government-wide
data rights and copyright policy statement be
issued.'” Various organizations within the
Executive Branch have attempted to implement
this recommendation without success. While
the develapment of government-wide policy is
not a matter to be undertaken solely by DoD, a
number of the data rights problems presented
to the Commission could have been solved

~ long ago by the issuance of such a government-

wide statement. With the advent of the FAR
System, there now exists a unique opportunity
to achieve uniformity in policy and in contract
language regarding technical data rights.
DFARS Subpart 227.4, Technical Data,
Other Data, Computer Software, and
Copyrights, recognizes the government’s and

the contractor's competing interests in technical
data, especially for innovative contractors “who

can best be encouraged to develop at private
expense items of military usefulness where their
rights in such items are scrupulously
protected.” It attempts to strike a balance,

" recognizing the controls necessary to “insure

Government respect for its contractors’
economic interests in technical data relati ng to
their privately developed items.”

The DFARS approach to weighing these
competing interests has been studied by DoD
over the years, The most recent general study,

Who Should Own Data Rights: Government or

Industry? Seeking a Balance,*® found that “the
current technical data rights policy is basically
sound in its approach to balancing the interests
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of DoD and its _éontractors.”"’ James Wade,
Assistant Secretary of Defense (Acquisition and
Logistics), in his prepared statement to the
Commission during its data rights hearing on
April 14, 1986, noted that DoD's “drive to
compete must be balanced” against DoD's.
need for access to the most advanced
technology and the innovative capability that
can be developed by our industrial base, Most
of the industry witnesses at this hearing testrfted '
that, in the recent drive for competition, the
scales have shifted significantly in favor of the
government. Examples were cited of DoD |
contracting officers using their economic
leverage to acquire, for little or no i
consideration, contractors’ proprietary rlghts in
limited rights technical data. it is therefore |
proper to examine just how DoD has baianced
these interests in the past and, if an unbalanc:ng :
of interests has occurred, what should be done
to restore equilibrium. i
The components of this equation are (1)
how the DFARS allocates rights in technical ;
data between the contracting parties, and (2)
DoD’s acquisition techniques for privately
developed items. Allocation of rights in
technical data is covered in DFARS Subpart
227.4; the guidance on acquisition techniques,
which resulted from a 1966 DoD study on
protecting the private innovator, is included n
DFARS 217.7201, Privately Developed ltems,
and to some extent in DFARS Subpart 227.4.‘%

Allocation of Rights in Technical Data

The basic technical data rights clause used
by DoD, set forth in DFARS 252.227-7013, ;

identifies the technical data rights of the
government only, but impliedly the contractor |
also has rights in technical data. The major

classes of government rights are limited nghtjs'
and unfimited rights. Table C-1 highlights the
complexity of defining these rights and shows
that, even when a product has been fully
developed with private funds, DoD acquiresia
significant amount of the technical data .
pertaining to it with unlimited rights. Table G-2

lists the government’s and contractor’s rightsin
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technical data.

. Limited rights attach to a contractor s
techmca! data pertaining to a product
developed at private expense and delivered
under a prime contract or subcontract of DaD.
However, not. all technical data meeting this
test may pe subject to a limited rights restriction
upon deljvery to the government. A number of
other tests must also be met. The technical data
must not|be published, must not fall within the
five unlimited rights categories enumerated in
Table C-1, and must be properly identified. In
addition, the contractor, in placing the DFARS-
prescribed limited rights legend on the
technical data, must explain the method used

. quality review system.

to identify the limited rights.technical data and
must establish and follow a rEStI'I"tIVE marking

. Unlimited rights Ueneraliy apply to: all
technical data “resulting directly from
performance of experimental, developmental,
or research work which was specified as an |
element of performance in a Government
contract or subcontract” (category (1) in Tab
C-1); changes to government-furnished data;
form, fit, and function data; operation,
installation, training, or maintenance manuals;
and technical data normally released by the:
contractor without restr:ctlons on further '
dtsclosure
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L MiTED RIGHTS TECHNICAL DATA

. Pert itns to an item, component OF process.

. Deveioped at private expense. '

¢ Notwithin Categortes {1) to (5) of unlimited
rights.?

s Unpublished and dellvered to government

¢ Containing: -

W qnme contract number

~(2) Wame of contractor generatlng the data

aWn explanation of method used to

%entlfy limited rights technical data.

» Contractor is in compliance with restrictive-
marking quality review system.

or p055|bly mconsnstent thh category (1.

TABLE C 3

DEFINITlONS DFARS SUBPART 227 4

A sixth category is described in DFARS 227.403-2(b) as nﬁanufacturing technical data for items, components, or
_processes developed under a government research and development (R&D) contract. Thls category appears redundant

UNLIMITED RIGHTS TECHNICAL DATA '

» Technical data falimg into categones (1)- -(5},
whether or not delivered to gavernment:?
(n resultmg directly from performance of
- any government contract or subcontract

© requiring research and de\felopment
© (R&D);
(2) changes to government-fu- nished datg;
(3) form, fit, and function data; =~ = |
{4) operation, installation, training, or E
" maintenance manuals; and '

~ (5) public domain data.

o Published copyrlgt*ted data. . -

¢ Delivered limited nghts techn.cal data '

~ where the contractor breached the

* restrictive-marking quality control

- requtrements w

e Limited rights tecknical data dellvered to’

- government wrthout restrictive marklngs




Mix of Development Funds |

A critical element of these definitions is the
split between what technical data properly fall
within or outside of the term “limited rights,”
since all contract technical data outside this
term are acquired with “unlimited rights.” This.
distinction turns on the undefined phrase
“developed at private expense.” Although the
DFARS does not specifically so state, DoD’s

"long-held interpretation of the “private.
expense” portion of this phrase is that private
expense includes IR&D indirect funds but -
excludes all cases where there is any mixture of
government and private funds in the
development of the item or process.?° This
rather strict interpretation of “private expense”
emphasizes the definition of "developed,” since
a loose definition of “developed” could resuit in
a claim of timited rights, while a rigid definition
could virtyally exclude such a claim for most
military hardware. .

DoD's {ack of recognttlon that a mix of
public and private funds in developing new
militarily useful items or processes is desirable
and should be encouraged has resulted ina
policy that discourages private investment in
such te_chrology It is important, in our view,
that DoD restore the balance of interests by
clearly defining the rights of both parties when
development funds are mixed, rather than
adopting a government-take-all approach.
Proposed FAR 27.408 defines the mix-of-funds
situation for civil agencies as a cosponsored
effort with more than 50 percent of the funds
prowded by the contractor. In such cases, the
contractor may claim limited rights in the
technical data resulting from the cosponsored

" project. However, this concept is of little value
. for DaD, since most mixes of development
funds for DoD do not occur under cosponsored
or cost-shared contracts; rather, they result
from a sequencing of development activities
(some portions or segments are funded by the
government, others by a private firm). DoD
should encourage sharing of development
costs, whether or not a 50 percent level of
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" Technology

rights (i.e., broad government licenseand
‘sublicense rights) in technical data resulting

falling within the enumerated unlimited nghts’;

private funding is achieved, and can do so by
permitting the funding contractor to retain

_proprietary rights in the resultmg techmcal data

on some equitable ba5|s

Owhnership of Pubhcly Developed

The rights of the government and the
contractor in limited rights and.unlimited rights

- technical data under the basic technical data
rights.clause of DFARS 252.227-7013 and’ its

related regulations are specified in Table C-2,
As this table indicates, DoD obtains unlimited

from the performance of R&D specified by a
government contract or faliing into any of the
enumerated unlimited rights categories,
whether or not the data would otherwise be
within the sphere of the contractor’s legitimate
proprietary interests. In addition to-unlimited
rights, DoD acquires limited rights (or a limited
license) to use internally a contractor’s '
legitimately protected technical data. A most
important element of this limited license is the
right to use the data, without paying a fee to the
owner, for incoming inspection purposes. = |
Thus, if DoD acquires a spare part :
competitively using only form, fit, and functlcn
data, loans a.spare part for.copying, or solicits
competition on a brand-name-or-equal basis,
DoD may use the original contractor’s limited
rights technical data in its possession to.
ascertain whether the supplying vendor has
properly met the contract requirements.
Unlimited rights have been categorized as
a license right in technical data rather than an
ownership interest in the government.?’ This
license is of rather broad scope, since it is not
limited in purpose and permits unrestricted
sublicensing by the government, which can
effectively place the data in the public domain.
This broad license attaches to all technical data

categories, whether or not the technical data
are delivered to the government. It has been




- LIMITED RIGHTS
Government e License to use internally {including
- incoming inspection).but not for

documentation, not for preparing
same or similar computer software;

to further disclosure and use
limitations) for (1) certain emergency

a foreign governfhent

reproductions.
s May also negot:ate for certain
" ‘sublicense rights:

data for governmental purposes
(directed license);
- —Government may sublicense third
- parties for goveérnment use only; or
- —Government may remove legends
after a perlod not to exceed seven
years.

“to limited rights Ilcense

Contractor e« Ownership of propnetar.y_rights in

o oTei v 7 such technical data (including

against government for so long as

contractor protects propnetary

p05|t|on and right to enforce

proprietary position agamst third

parties who lmproperly obtain such

data.’

» Subcontractor may deliver such
technical data directly to government.

TABLEC-2 .

manufacture, or, if computer software
. . ® Right not to. pay charges for. any use o

e License to disclose externally {subject

e Must include restrlctrve legend on any :

* —Contractor will license others to use

e If copyrighted, copynghthcense equal

copyrights); right to enforce limitations

 RIGHTS OF THE PARTIES

' UNLIMITED RIGHTS -

: o'Right to use, disclose, or duplicate fo

any purpose and to permlt others to
do so; and:

the data. . -
o |f copyrighted, copyright license is -
equal to unlimited rights.

repair or overhaul or {2) evaluation by -

. nght to clarm copyright ownership;
and-

e Right to use, disclose, or duplicate
delivered technical data. If not
delivered, may.be able to claim .
ownership interest to. some extent.
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argued that this broad license right often
exceeds the government’s needs, removes
incentives from innovators to develop and
exploit publicly funded technology ,
commercially, makes publicly funded
technology more readily accessible to forelgn
competitors, -and is out of line with
congressional and executive statements

concerning inventions made under government

contracts. A number of alternative concepts

have been adopted in legislation to provide the

developing contractor with certain proprietary
rights in technical data resulting from the
performance of government-funded research
and development. These include:

Limited Rights Treatment for a
Specified Time Period. The Small Business
Innovation Development Act of 1952,

P.L. 97-219, provides for the “retention of -
rights in data generated in the performance’
of the contract by the small business
concern.” The Small Business
Administration implementing regulation
for the Small Business Innovation Research
(SBIR) program provides that, for a two-
year period from the completion of the
project, technical data generated under
the contract will not be disclosed by the
government.?? After this period, the
government has a royalty-free license for
government use of any technical data
delivered under the contract. DFARS
1252.227-7025 sets forth a technical data
clause for use in the DoD SBIR program
that provides the government with limited
rights in the technical data generated
under the contract for a two-year period,
and thereafter a royalty-free license right to
use ordisciose the technical data for
government purposes only.

Unrestricted vs. Unlimited Rrghts
P.L. 93-577, applicable to the civil
agencies, requires the preparation of
implementing regulations that will provide
the gavernment with unlimited rights in

“technical data developed exclusively with
federal funds if delivery of the data was
required as an element of performance
under the contract and the data are needed
to “ensure the competitive acquisition of
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~ data. The "un_r_est_ricted rights” category is
puzzling, since it merely prohibits the

~ subject to release to the public under the

‘contractors developing new technology unde

supplies or services that will be required in |
substantial quantities in the future.”
Otherwise, the agency will acquire “an
unrestricted, royalty-free right to use, or to
have its contractors use, for governmental
purposes (excluding publication outside
the government) technical data developed
- exclusively with federal funds.” This
provision, which has not yet been
proposed for implementation in the FAR,
provides the contractor with a limited
_ proprietary position in undelivered
“technical data and in certain delivered’
technical data even though federal funds
~were used to generate the technical data.
Where delivered technical data are needed
for competitive purposes for a substantial
number-of items, the government obtains
unlimited rights. The definition of data that |
qualify for unlimited rights seems too narrow,
since reasons other than competition may drive
a need for unlimited rights in technical data. .
Further, this concept of unlimited rights may
well deny the contractor any copyright in the

pu’b[iéatio_n of the technical data outside the
government, not disclosure. Thus, “unrestricted
rights” technical data may be found to be

Freedom of information Act. Therefore, it is not
clear what “legitimate proprietary interests” are
established by the unrestricted rights category,
especially with respect to third parties.
Providing additional incentives to

-

government contracts to establish domestic -
commercial uses for the technology is a goal
worth pursuing. This goal is easier to achieve
with regard to patents, copyrights, or mask
works, since the underlying invention or work
may, within a short period of time, be broadly
released to the public and used by the
government with the inventor, author, or mask-
work developer still retaining ownership of the

technology. in return for its funding, the
government can obtain a royalty-free license for
the further use of the technology by or for the




government. The Iegmmate proprretary rights in
.technologd| other than patents, copyrights, or
mask works depend upon contract and trade
secret an Contracts can protect technology
_among the contractlng parties even though the
technology may subsequentiy be disclosed to

- acquisition.is authorized pursuant to
DFARS Part 6, purchase from the
private. developer or its licensee if

.. the price is fair and production and -
quality are adequate. -

 If additional sources are needed for

the public.
_technology

To obtain broader protection for
dlsclosed in technical data, the

governmen must agree to a trade secret type of

protection {i. e., the government may not

;

disclose the technlcal data without I|m|tat|ons
onits subsequent use or disclosure by third

parties), Undertakmg such an obligation with
respect to technical data pertaining to products
developed ywith public funds entails

admlmstrat
‘against any

pollcy

ve costs that must be we_lghed
benefits to be achieved by such a

-Devel.o‘p:ing'Compet.ition for
Proprietary Products

DoD previously considered and adopted
regulations to ensure that the pursuit of full and

open comp

etition did not in actual practice :

violate the’ government policy of honoring

rights in ted
developmer
DFARS 217.
competmor

hnlca[ data resulting from private

rit. This policy, now contained in

7201, provides for full and open

for items available from more than

one source as a result of independent

developm nt, licensing,.or competmve

copying.
technical d
acquisition
contracting
following p
sources, int
» Wher:
requ

proc

perfa

J; efe DoD lacks an unlimited rights
t

a package for the competitive

of pnvately developed items, . .
officers are required to use the
rocedures for obtaining a[ternatlve
the stated order of preference

e, |dent|cal designs are not .

red, use competmve .

urement, relying on

rmance specifications in Wthh

the government has unitmlted

r:ghté.

s Where id,'engti(_‘ja,['designs are.

requ

ired and sole-source

. coverage of Subpart 227.4 is paragraph

~ unlimited rights in hmtted rights data, by

 rights therein.

the acquisition of identical items,
encourage the developer to license

. others, or consider the specific

. acquisition of adequate rights in

" data, and if technical assistance is
also needed.from the primary
source, consider ieader-follower
techniques (FAR Subpart 17.4).

. e As a last alternative, use reverse
engineering by the government if .
cost savings can reasonably be
demonstrated and the action is .
authorlzed by the head of the

_ contractmg activity.
The only policy guidance on this subject
previously in the DFARS. technical data

227.403-2(f), on the specific acquisition of
unlimited rights in technical data. This
paragraph permits the specific acquisition of

negotiation or as part of a competition among
several entities at the prime or subcontractor
level, and requires line-item identification and
separate pricing of the rights sought. Before
unlimited rights are to be acquired, a nndmg
upon a documented record is required that (1)
there is a clear need for a reprocurement of the
product involved, (2) no suitable alternative is
available, (3) the data to be acquired will
suffice for use by other competent
manufacturers, and (4) anticipated net savings
exceed the acquisition cost of the data and the

. Now paragraph 227 403- 2(h) of the
interim DFARS has added a sentence requiring
contracting officers to consider use of
alternative proposals for obtaining the right to
use limited rights data for competitive
reprocurement, and 227.403-2(a)(3){i) contains
a new provision restricting contracting officers
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—as a condition for obtaining the contract—
from acquiring technical data {except for
operatiorf and maintenance) pertaining to
design, development, or manufacture of
products developed at private expense and
offered or to be offered for sale, license, or
lease to the public. However, exceptions to this
restriction are authorized if the agency head
determines that the interest of the government
in increasing competition and lowering costs by
developing alternative sources is best served by
obtaining the data or, in the absence of such a
finding, if the contracting officer nevertheless
negotiates for the data, such acquisition having
been found {presumably by the contracting
officer) advantageous to the government. The
offeror’s willingness to provide the data may be
evaluated s a part of source selection.

Proposed DFARS 227.473-2 would
significantly expand the techniques available to
contracting officers for obtaining additional
rights in-limited rights technical data by
providing for (in addition to specific acquisition
of unlimited rights as provided for in DFARS
227.403-2(f)} licensing rights, direct licensing,
negotiating time limits for limited rights -
legends, and options to acquire such rights. But
specific guidance on the use of these
technigues and the need to balance the
government’s interests and economiic leverage
with the negative impact these technigues may-
have on private developers is sadly missing
from this proposed regulation. The lack of
specific guidance, along with a blanket
deviation in the data rights area, has resulted in
some overreaching by the Serwces and great
industry concern.

- The widespread use of technigues for
acquiring rights or options to rights—especially
the broad requirement for acquiring, asa .~
precondition of procurement, unlimited rights
in data for products developed at private
expense, so that the product to which they
pertain may be reprocured competitively—has
in our view been driven by a strong desire for
competitive reprocurement and expected cost’
savings, often at the expense of the private -
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developer’s proprietary position. Where there is
a significant existing or potential commercial
market for the product and DoD seeks to |
acquire unlimited rights, the private develo'ber .
will likely either price the data to include their
commercial value or forego the sale. Where :
DoD is the only market, the private deve[oper 5
choices are more limited, since the developer
must accommodate DoD’s requirements.. ,
When faced with the choice between loss of the
sale to DoD and loss of a proprletary posmen
the developer will elther forego the sale or price
its product higher to recoup its development

‘costs over a shorter period. Neither choice w:II

in the long run benefit DoD."

In addition, acquiring unllmated nghts i
often unnecessary. Before considering ?
acquisition of such data rights for a pamcular
system, subsystem, or component so thata;
technical data package can be.assembled. for
reprocurement purposes, the contracting officer
should determine whether identical or ~ |
functionally equivalent items are required, .
whether additional sources already exist in the
marketplace whether competitive copying or
use of form, fit, and function data will suffice,
and whether the package will be adequate for
use by a second source to manufacture the P
product. =
We recommend that DoD's policy be |
changed to restore the delicate balance _f
between the drive for competition and the need
for incentives of private developers, Forced:
acquisition for unlimited rights in limited nghts
technical data pertaining to commercial |
products or products developed at private |
expense should generally be prohibited. Where
second sourcing is contemplated, rather than
acquiring unlimited rights in limited rights =
technical data, DoD should consider other
techniques for establlshmg competitive
production sources (e.g., dlrected hcensmg,
sublicensing rights limited to use for the
government, contract teaming, useof . |
performance and interface specifications (form,
fit, and function data), competltwe copymg)
and should select the technlque least obtruswe
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to the developer’s proprietary data rights. The
guidance pf DFARS 217.7201 should be
updated—tc? implement this recommendation.
_.-Furthermore, the present-guidance does
~ not deal lith new techniques for acquiring
additional sources for privately developed
itemns, sucih as sublicense rights in the-
govemmerl_t to use limited rights technical data
for competition, loan of replenishment parts,
use of e_x_pliration dates on limited rights
technical data, directed licensing, or the
establish rent of a not-to-exceed cetling price
for the acquisition of uniimited rights in limited
rights datﬁI during a competitive negotiation.
To restore the balance, DFARS 217.7201,
a!ong;witT DFARS Subpart 227.4, should be

revised tolestablish a hierarchy of techniques
that may be used in order to seek additional

sources for privately developed items, but with
a requirement that unlimited rights generally

not be acquired in limited rights data and that
the method least obtrusive to the private

developer be selected, We recommend, for
example, that the DFARS state the contracting
situations to which each technique applies -
(e.g., major systems, hardware development,
initial production); that techniques such as
directed licensing by the contractor/developer
be considered before sublicensing rights are
obtained by the government; that other less:
than-unlimited rights be sought where directed

i

licensing or sublicensing rights or similar lesser
rights will suffice for establishing additionat |
sources; that use of alternative proposals {with
and without-unlimited data rights) ina -

comipetitive acquisition require higher level
approval; that use of form, fit, and function data
and competitive copying be given priority over
obtaining additional rights as well as over
reverse engineering by the government (or by;a
contractor for the government); and that
expiration dates on limited rights technical data
be used to rid the system of stale markings, not
to acquire unlimited rights in limitad rights da
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ANNE.X D
SUMMARY OF ANALYSIS
OF THE REGULATIONS

We have rewewed the emstmg technical
data rights policies of the civil agencies, the

proposed FAR, and the interim and proposed

DFARS, and we agree that the proposed DFARS
coverage cf this subject, as well as that in the
interim DFARS, is too complex, somewhat.
ambiguous, and—more significantly—missing
important policy guidance. The ambiguities, .
complexities, and omissions have a negatlve
impact on subcontractors, especially small
businesses, since the basic.technical data rights
clause of the DFARS* is required to be used in
subcontracts, at all tiers, whenever the
subcontract calls for the delivery of technical
data, -

While many mdustry comments to the
Commissicn supported the treatment accorded
to technical data rights in the proposed FAR
Subpart 27.4 over the proposed DFARS Subpart
227.4 or the interim DFARS Subpart227.4, our
review indicates that the proposed FAR is
defictent ir: the treatment accorded many of the
complex technical data rights and management
issues facing DoD. This is partly because it is
not directed to many of the problems
encountered in acquiring major systems,
meeting the logistics needs in support of these
systems over their life cycles, and providing
adequate coverage for subcontracts.
Nevertheless, the proposed FAR /s satisfactory
for simpler R&D activities and is structured in
such a manner that it could form a base for
further detailed implementation by DoD. Table
D-1, following, outlines the implementation of
the statutory requirements for technical data in
the regulat:ons as currently proposed and
comments on deficiencies in meeting statutory
requirements.

Deviations
A maijor concern of industry is that the
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Services may overreach in acquiring, through
variety of techniques, unlimited rights in -~
limited rights technical data pertaining to
privately developed products. The Services,
through use of economic leverage as the major -
or only buyer of a product, have forced
contractors and subcontractors to give up wha
they believe to be their legitimate proprietary : .
interests. In the past, the balance between the
government’s use of economic leverage and a
contractor’s protection of legitimate proprietary
interests was safeguarded or controlled by strict
deviation procedures. Prior to August 1983,
any deviations from prescribed provisions and
procedures for acquiring technical data rlghts
required special approval. Between August -
1983 and December 30, 1985, during which
period the requirement to seek approval of
deviations was suspended, the Services were
free to.conceive and implement any technica &
data rights policy or procedure that would:
result in obtaining spare parts at reasonable
prices. This freedom led to an imbalance.
While the blanket authority for deviation
has been rescinded, the Services do not appear
to have reverted to the procedure of seeking
approval for deviations, but, rather, seem to be
relying on two features of the interim DFARS; -
First, the interim DFARS infers approval of the
use of a clause canceling limited rights legend
after a fixed period (see the policy set forth in
DFARS 227.402-2(c}{3)). Second, the interim
DFARS recognizes the use of contract terms
requiring a contractor to permit its potential _
competitors access to the contractor’s {imited
rights technical data without any guidance as to
when this procedure is to be used, what
findings are to be made before it is used, or
what contract technical data rights clauses are -
prescribed to cover the desired acquisition of
rights.?* A contrasting example of the gwdancg
formerly used to ensure that additional rights in
limited rights technical data were acquired
only when cost-effective and only in case of a
existing clear need can be found in DFARS
227.403-2(f), Specific Acquisition of Unlimited .
Rights in Technical Data. This paragraph calls;. -
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for findings upon a documented record and
specifies the technical data rights clause to be
used to accomplish the acquisition.

~ The existing DFARS deviation procedures
to accommodate variations in technical data
policies a_{)d clauses should be reinforced by
requiring the Services to get advance approval
.of any techniques employed to obtain the right
to use limited rights data for competitive .
reprocurements where such techniques and
implementing clauses are not contained in the
DFARS. Tl|1e request for deviation.approval
should explain the extent of the rights sought,
the proposed solicitation and contract

prqvisionﬁ, the parameters for calculating the -

compensation to be provided to the owner of
the Iimiteq rights data, and the cost and benefits
of the.proqosai , along with the impact the
proposal may have on the supplier or similar
suppliers.rFurther, as a requirement in seeking
approval qf a deviation, the Services should
specify whether the preferences of DFARS

21 7,72011 Privately Developed Items, are
_being followed..

Developed at Private __Expe'.nse

The Jommissibn'also received numerous
comments|on the proposed DFARS definition of
”developeg at private expense.” It is important
for both parties to know what this term means,
if it is to describe the basic split between the
technical (iiata that can be delivered to the
government as limited rights data and the
technical data that are to be treated with .
unlimited rights. Although initially only the
term “developed” created controversy,
testimony received by the Commission
indicates that the scope of the term “private
expense’ is also in doubt. For instance, does it
include all indirect expenses? Oniy IR&D?
B&P? Or overrun costs absorbed by a company?

‘It is surprising that the phrase, “developed
at private expense,” so critical to the definition
of a Contra\ctor’s proprietary rights, has
remained undefined for three decades and has

_contract to achieve workability, this fact

been the subject of very few reported decisions.
The most detailed analysis of this phrase is .
Judge Lane’s ASBCA decision in Bell Helicopter -
Textron, ASBCA No. 21192, September 23,
1985. jJudge Lane, after reviewing all the legal
precedent on this phrase, including the Armed
Services Procurement Regulation (ASPR)
Committee’s attempt of over two years ata .
definition (ASPR Case No. 72-65), found thatito
be “developed” an item must exist (i.e., a
fabricated prototype), and practicability, .
workability, or functionality mustbe
demonstrated (/. e., the item must pe analyzed
and/or tested sufficiently to demonstrate to 1
reasonable persons skilled in the zpplicable art
that there is a high probability the item will
work as intended). Whether or not testing is
required and the degree of testing depend on
the nature of the item and the state of the art.
Finally, Judge Lane recognized that further
development of an item or process may occu
after it has reached the point of being
developed for data rights purposes.
‘We accept this definition with one proviso:

=

" in our view workability need not actually be’

demonstrated prior to the contrac:. If the item
or process exists and the item’s design or the
process.parameters are not significantly. :
modified under the contract, then a |
demonstration of workability under the contract
can be used to establish that the item or process
(which was available prior to the contract) was.
developed prior to the contract. Conversely, if
significant modifications are required under the

establishes that the item-or process was not
developed prior to the contract. When a
decision is needed prior to a contract as to -
whether or not an item or process has been:..
“developed,” the item or process must exist and
be sufficiently designed and/or tested so that
persons reasonably skilled in the art would = ¢ -
conclude that it would work. ' :
-+ Judge Lane defined the term “private
expense” as excluding any government
reimbursement, as a direct or indirect cost
(except for IR&D), of any of the casts of
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developing the item or process. We believe a
more detailed definition is needed, since
development may occur as a required element
of an R&D government contract where the
contractor’s costs are not reimbursed under the
contract (e:g., in overrun situations, or in fixed-
price contracts whose costs have been
underestimated). We recommend the following
definition: “at private expense;” in the context
of development, means that funding for the
development work has not been reimbursed by
the government, nor was the work required as
an element of performance under an R&D
government contract or subcontract. However,
private expense also includes IR&D and B&P,
even |f relmbursed L

Subcontracts

The Commlssmn recelved a number of
complaints from subcontract suppliers of major
weapon subsystems and components that they
were being required to give up their-proprietary
interest initechnicat data packages as the price
of doing business with DoD. In the past,
subcontractors have been concerned that prime
contractors, often their competitors in.the.
commercial market, were acquiring rights in
the subcontractors’ technical data beyond the
government’s needs. The issue was resolved by
DoD with the requirement that DoD’s basic
clauses dealing with rights in technical data be
incorporated, without change, into all
subcontracts calling for the delivery of technical
data and that prime contractors were not to use
their economic leverage in awarding
subcontracts in order to acquire rights for-
themselves. Further, recognizing that prime
contractors and their subcontractors may be
competitars, the data rights clauses permit the
subcontractor to fuifill its requirements to
deliver limited rights technical data by
delivering the data directly to the government.

These subcontract provisions appear to
have protected the legitimate proprietary -
interest of subcontractors vis-a-vis prime -
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protecting the subcontractor from a government

contractors, but they are ineffective in

requirement in the prime contract calling for
technical data packages with unlimited rights or
other reprocurement rights. Most often the |
consequence. of a contracting officer’s decision
to acquire reprocurement rights in proprletary
products falls hardest on an innovative supplier.
By the time the supplier’s product and retated
technical data are to be acquired, the prame
contractor is focked into a requirement for an
unlimited rights technical data package, and
the supplier is faced with a take- |t-or-leave-it
requirement. :

We recommend elsewhere that specific
guidelines be established requiring a
determination before a contracting officer
acquires additional rights in limited rights
technical data for reprocurement purposes and
that, in these situations, the government
acquire only the minimum additional rights
needed. Such guidelines would answer many
subcontractor complaints. However, provision
for access to the government contracting officer
by proposed subcontractors, to guestion ‘
whether a particular acquisition of additional
government rights in proprietary technology
proper, may be an improvement that can
restore the balance of tnterests of the part!es
and may be cost-effectwe

o

COmpIe_x and _Am_bigu_ous Clauses

Finally, the existing basic DFARS clauses
for prime contracts and subcontracts calling for
delivery of technical data are overly compiex
and ambiguous, require unwarranted
administrative costs, and place an excessive
burden on contractors trying to understand and
comply with them—without commensurate
benefit for DoD. These clauses are Rights in ;
Technical Data and Computer Software
(252.227-7013), Restrictive Markings on _
Technical Data (252.227-7018), and Validation
of Restrictive Markings on Techmca[ Data :
(252 227-7037).




These clauses do not represent a coherent,

successful approach for establishing rights in
technical data. We see no reasan why. they
could not be consolidated into one basic
technical|data clause that would establish the
rights of the contracting parties, the

the remedies for mismarking. The validation
procedures of 10 U.S.C. 2321 could be
adopted for the most part by reference rather
than by resorting to a complex. T,500-word
clause. The value of the use of the Restrictive

requirem)énts for using restrictive markings, and

Markings|on: Technical Data clause should be

reconsidered in light of the statutory validation
procedurfLs. Further, as we recommend with
respect to computer software in this paper, the
coverage for cormputer software should be
separated from that for technical data, helping -
to simplify the technical data clause.

~ In-addition, we question DoD’s general
approach to contractual coverage of this
subject, particularly to the structuring of the

o contract and subcontract level, since the B
‘contract drafter does not have to decide which

-+ tailored clauses becomes appropriate.

rights-in-technical-data clause. DoD uses a
basic, complex technical data rights clause |

“{actually a set of clauses, as noted above) for all

procurements requiring delivery of technical
data at the prime contractor or subcontractor
level, regardless of the amount and complexity
of the data to be acquired or the complexity, -
amount, type, or purpose of the contract—that

is, regardleSs of whether the contract is for basic

research, a study, large-scale production, ar
ordinary supplies. This approach results in the
use of complex technical data-clauses in all %-
situations, prowdlng excess contractual
coverage in most cases. What is gained is
administrative simplicity, at both the prime

clause to use to fit a particular situation (indeed,

no choice exists). At some point, however, this -

approach. becomes toe complicated to be
generally useful, and the use of simpler,
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TABLE D-1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FOR TECHNICAL DATA

STATUTORY REQUIREMENTS

PROPOSED FARa

PROPOSED DFARS®

COMMENTS |

. Definitions of technical data, major éystems, and

~item._ item of supply, and supplies” for civil
agencies. 10 U.5.C. § 2302(4) and {5), 41 U.5.C. §
403(9),{10},and {11}

27.401. Defnitions {technical data only).
52.227-14. Rights in Data - General ctause, paragraph
{a) Definitions.

227.471. Definitions (1or technical data oniy).
252.227-7013. Rights in Technical Data and Computer
Software clause, paragraph {a) Definitions. .

Under the proposed FAR, computer softwarel documen-
tation s treated -as computer software rather than
technical data, as this teemas defined in the statute.

‘of muluple

. In production contracts for major systems,

consider requiring propasals for (1) the
Government’s right to use technical data
detivered under the contract for ¢ompetitive
reprocurement, along with the cost for such
rights, and (2} the qualfication or development
sources  of supplies.
10 U.5.C.§ 2305{d}{(2}; 41 U 5.C § 253b{f}{2).

Not covered.

Not specifically covered, but note that 227.473-2,
Obtaining rights in technical data and computer
software, lists vanous ways of obtaining rights in data,
including speaific acquisition  wusing clause at
252.227-7015; acquisition of license nights using clause
3t 252.227-7013 with Altecnate 1V; direct icensing using
cdause at 252.227-7036; wusing expiration dates on
limited rights using ¢lause at 252.227-7013 with 115
Alternate Hll; and acquiring option of type listed above.
{Not limited 1o major éystem production contracts.}

nterim DFARS 227.403-2(h)¢ requires alternative
proposals that provide DoD the right 1o use limited

nghts technical data for reprocurement. NoGt hmited to

major system production contracts.’

. Define legitimate interests of parties in technical

or otherdata, 13 U.5.C.5 2320(a); 41 U.5.C.§ 418a.

Not defined, but limited-unlimited rights, restricted
rights, and copyright provisions do it part-way.

Not specitically defined, but limited-unlimited rights.
restricted rights, and copyright provisions do 1t part-
way.

i -
. Limit acquisition of technical data for commercial

items and processes. Section 1202(6) of P.L. 98-
525.41 V.5.C. § 41Ba(a).

27.406(d)(4). Major system acquisition. Exclusion

limited to major systems.

227.472(b). Policy. Limits acquisition of technical data
for standard, ofi-the-shelf commercial items.

Intenm DFARS 227.403-2(al3}) hmats acquisition of
technical data for products or processes sold 10 the
pubtic but provides for overnde.

. Comsider public, private, and mixed funding.

10 U.5.C. § 2320 (a); 41 U.5.C.§ 418a(c).

27 408.

Recognizey cosponsored research and
development as a mixed-funding situation.

227.472-1. Rights in technical data and computer
software. Limited-unlimited rights only partially
consider this subject. '
252.227-7013. Rights in Technical Data and Computer
Software ¢lause. Limited-unhmited :ategmy only
parttally fecognlzes tunding.

Mixed funding not specifically addressed in DFARS, but
DoD’s policy is that a mix of funding in the development
process is equwalem to purely public 1unding of that,
process.

Proposed £AR covers oaly cosponsored mix of Tunding
case. DoD's mixed-funding situations are not generatty
based on cost sharing, ‘but ‘on the parties’ funding
different stages of the development process.

. Consider 35U.5.C. § 200, SBIR Program, Small

Business Act, and need for competition, in
prescribing the regutlations defiming rights of the
parties. 10 U'S.C.§ 2320(a); 41 U 5.C.§ 41Ba(c).

No evidence of consideration ¢f guidelines. For. Smail.
Business Innovation #esearch Program contracts,
27.409{1) requires use of the clause at 52.227-20, Rights
in Data ~ SBIR Program.

No evidence of conslderanon of gurdelines.

272.480. "Rights in technical data and software
developed under the Small Business Innovation Research
Program (SEIR Program} - Requires use. of clause at
252.227.7025, Rights in Technical Data and Computer
Software (SBIR Programy), for this program.

Inadequate policy coverage. .

250 FR.32870, August 15, 1985.

“B50' FR36887, September 10, 1985,

“Interim DFARS; Subpart 227.4 as modified by 50 FR 43158, October 24, 1985.




TABLE D-1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FOR TECHNICAL DATA (Continued) -

are complete, accurate, and satisfy comtract.
10 U.5.C § 2320{b)(7); 41 U.5.C.6 918a{d)7).

Technical Data Certification, Revision, and Withholding
Payment - Major Systems,

by 252.227-7028, Cerufication of Technical Data - Prior
Delivery, and 252.227-7037, Certification of Technical
Data Conformity.

STATUTORY REQUIREMENTS PROPOSED FAR PROPOSED DFARS COMMENTS
7. Provide for unfimited or unrestricted rights in |27.406(d){4). Major system acquisition. Requires the use [N/A Concept of statuie not adopted by proposed FAR.
technical data developed with public funds, |of 52.227-22, Major Systems - Minimum Rights clause,
depending on the need 10 use such data for fwhich gives government unlimited rights in technical
competitive reprocurements. 41 U.5.C.§418a{b). |data developed during contract performance in major
’ ’ system contracts if the data relate 10 a major system or
supplies and are required to be delivered to the
government. o
8. Define respective rights. of United .States, | 27.404. Basic Rights in Data clause. 227.472-%. Rights in technical data and computer |Inadequate coverage. Copyright policy hot effectively
contractor, and subcontractor in delivered |52.227-14. Rights in Data - General clause, paragraph |software. Requires use of 252.227-7013, Rights in [followed in the Rights in Technical Data.and Computer
_technical data.. 10 U.5.C.§5 2320(b)}1); }(b) Allocation of rights and paragraph () Copyright. |Technical Data and Computer Software clause. Not |Software clause. ) ' '
41 U.5.C.§ a18a(d)}1). : Ctause not fimited to delivered data and does not specify | limited 10 delivered data. Alternate |l limits governmem
subcontractor’s rights. sales of data. :
9. Specify technical data to be delivered and delwery 27.406{a){2). Agencies may use own procedures.. : 227.474. Delivery of technical data. Implemented by
schedule, cee AN 252.227.7031, Data Requirements: 252 227-7026,
10 U.S.C.5 2320(b)(2); 41 U.5.C §4133(d)(2) Deferred Delivery of Technical 0ata and Computer
Software; and 252.227-7027, Delerred Ordering of
Technical Data and Computer Software,
10. Esiablish or reference procedures for determinirig |27.406(d}(3). Agencies required 0 review data, no |227.473-3(b). Marking of technical data. Implemented [Proposed DFARS does not speaty procedure but does
acceptability of delivered data. procedures referenced. {Limited 10 major systems.) by 252.227-7018, Restrictive Markings on Technical Data |include an aude clause qiving the gouernment the night
10 1.5.C.§ 2320(b)(3); 41 U.5.C.§ 41Ba(d)(3). and Compule: Software clause f0 revieve CONTractor’s procedures regardmg placing
: msmmons on technical data
1. Use Separate line item for technical data |27.406{d}{3}. Agencies e use own techniques. (Limited |227.474(d), Policy. and 227.494-1{c), Data requirements.
iters. 10 1.5.C.§ 2320(b){a); 41 U.5.C.§ 418a({d}a). |to major systems.} Implemented by 252.227- ?031 Data Requsremenls
) clause. :
12. Determine which items of data are restricted, tn [ 27.404(d}2). - The solicitation provision at $2.227-15, |227.473-1. 1dentification of limited rights in technical
ad_vénce of delivery. 10 U.5.C.§ 2320(b}{5); |Represemation of Limited Rights Data and Restricted {data and restricted rights in_computer software.
“4110.5.C.§ 418a(d)(5). Computer Software, may be included in the solicitation | implemented by 252.227.7035, Prenotification of Rights
o determine whether data items t0 be delivered are |in Techrical Data and Computer Software, and
restricted in any manner. 252.227-7013 and Alternate |, Nouce of Certain Limited
or Res:ncted Rights.
13. Updated technical data required to be delivered. 127.406(d)(2). Implemented by clause at §2.227-21, |227.474- 2(:) Deferred ordering. Data Accession List can |Proposed DFARS does not specifically meet this
10 1.5.C.5 2320(b)(6); 41 U.5.C.5 118a{d}{6}. Technical Data Certification, Revision, and Withholding Jbe used to determine -data being generated by requirement. But Intersm DFARS at 227 415 requites a
Payment - Major Systems.. - contractor. listing of technical data reflectmg engmneering changes
on DD Form 1423, -
14. Written assurance at time of delivery that data |27.406(d)2) requires use of clause at 52.227-21, |227.474-3. Technical data certitications. tmplemented | Clauses require certification at time of contracting that

data delvered will be complete,” accusate, etc.; not at
time of delivery 0f the data.




TABLE D-1. IMPLEMENTATION OF STATUTORY REQUIREMENTS FOR TECHNICAL DATA (Continued)

STATUTORY REQUIREMENTS

PROPOSED FAR

PROPOSED DFARS

. COMMENTS

Interim DFARS 227.414 requires the contracting officer

15. Remedies for submission of incomplete or {46.708. Warranties of data. Reguires appropriate |227.474-3(b}(2). 'l'&echnicaldala(erliiica.tions.
inadequate data. 10 U.5.C.§ 2320(b}{8),; |agency implementation. 227.474-7. Warranties of 1gchnicai data.  Requires ] to consider appropriate remedses, which would inciude
41 U.5.C.5 418a(cH8B). ’ 27.406(d){(2). Implemented by clause at 52.227-21. consideration of factors in 246,708, Warranties of | existing DFARS warranty coverage for technical data a1
technical data. Implemented by clause at 252.246-7001, 1246.708,
Warranty of Data, plus Alternates i and i
16. Withhelding as a remedy: 101.5.C.5 2320{b)(2Y; |27.406{d)(2). tmplemented by clause at 52.227-21, - * -|227.474.5. Techinical Data - Withholding of payment,
41 U:5.C.5 418a(d)9). ) implemented- by 252.227-7030, Techm:al Data ~
withholding of Payment clause.
17. _Provision for. removal of legends, if used, may not JN/A 227.473-2(e). Expiration of Limited and Restricted § Testimony by Air Force said standard commercial items
exceed seven years. 10 U.5.C. 2320{¢). Rights. Implemented by 252.227-7013, Rights in {are excluded. Proposed DFARS not'so limited.
Technical Data and Computer Software clause, with
Alternate Ikl
18. Prescription of regulations for sale or loan of [N/A Not covered. DFARS 227.7201 may be inconsistent.
reptenishment parts for design replication or B )
modification. .10 W.5.C. 2320(d}.
.
19. Contract provision prombiting contractors from |3.503.8 Unreasonable restrictions on subcontractor [FAR coverage relied on. FAR gives no gurdance on what 15 unreasona‘bi.e, such as,
" unreasonably restricing subcontractor sales |sales. Implemented by clause at 52.203-6. Restrictions are fees permitted to be charged by prime. Interrm
directly 10 government. 18 U.5.C.§ 2402; 47 {on Subcontractor Sales to the Government. Mandatory DFARS 252.227-7017, Rights i Technical Data- Ma]or
u.5.0.§ 253g. for alk contracts for supp!les or services, System and Suhsystem Contracts clause, contains sumilar
coverage for major systems.
20.. identification of contractor, manufacturer, or |N/A . B . - 227.474-4. \dentification of technical data. DFARS 217.7204, Identilication of Somcesolsbpplv,and
’ ther_ source of_ supply. stock numbers, and source : Implemented by 252.227-7029, identification of Ja clause for use 1n most supply contracts, DFARS
of any technical data. 10 U.5.C.§ 2384, Technical Data clause.  ~ -~ o ) 252.7270, have been adopted 10 méet lhls
requirement.®
21. Contract provision on statutory validation [Proposed FAR 27.409f. Proposed clause at Interim DFARS 227.413 essentially adopts proposed FAR

procedure. 10 U.5.C.§2321; 41 U.5.C.§253d.

FAR52.227-24, Validaion of Restrictivé Markings on
Technical Data. Applies 10 DoD contracts calling for

|delivery of technical data-and such dvilian contracts if

for major systems, Does not apply to NASA.

coverage.

" dFAC 84-11; 50 FR 35475, August 30,
e51 FR 19552, May 30, 1986.

1985.

150:FR4A5442:October31;4 985:




ANNEXE
ADDITIONAL MATTERS

Commercial Product Data

Both P.L. 98-525 and P.L. 98-577 prohibit
the acquisjtion, as a condition for the
procurement of these products, of technical
data re[atili_ag to design, development, or
manufacture of products “offered or to be
offered for|sale to the public,” that is,
commercial products. Excluded from this
prohibition are data necessary for operation,
maintenance, and use. The legislative history of
both acts indicates that Congress was
concerned with protecting proprietary rights in
data pertaining not only to commercial
products, but also to itemns developed at prrvate
expense. However, as the laws were enacted,
only commercial product data were covered. 2
We believe this is an error and have
recommerded that revised coverage restraining
the acquisition of unlimited rights in limited
rights technical data apply to all items or -
processes [developed at private expense, not
just commercial products.

Propased DFARS 242. 472(b) defmes the
products. referred to in the acts in-terms. of
DoD’s de#:mtuon of commercial off-the-shelf
products,? that is, “existing products or
processes developed at private expense and
offered or to be offered for sale, license, or
lease in sybstantial quantities to the public at
established catalog or market prices.” On the
other hand, the interim DFARS implements the
prohibition by a policy statement in
227.403-2(a)(3)(i} directed to products offered
or to be of]_‘ered for sale to the public but

includes ap exemption when the agency head
determ:nef that the government’s interest in
acquiring additional sources is best served by
acquiring th_e prohibited data as a condition of
the procurlement These regulations also permit
the contraT:tmg officer to acquire such

technical data, with rights to use and. dnsc]ose

* limiting the acquisition of design, developmen

the data, whenever their acquisition would be

advantageous to the government. '
james Wade's prepared statement to the

Commission indicated that DoD was

experiencing interpretive problems: with this - -

requirement, “as it shifted the normal rules
governing the use of technical data from ‘righ
in the data’ to the ‘delivery of the data.” -
Indeed, the concept of withholding data

W

concerning commercial items is a throwback to -

DoD’s pre-1964 data rights policy, which
permitted contractors to.withhold afl data
pertaining to standard commercial items soldito
the public. DoD rejected the data-withholding
conceptin 1964 and instead began requiring
delivery of such data with limited rights if th
product was developed at private expense an
otherwise was qualified for hmlted nghts
treatment.

We examined the Ieglslatrve history of P.L.
98-525 and P.L. 98-577 to further understand
the legislative intent of this concept. First,
although proposed by the DFARS; there- -
appears to be.no basis for limiting to
commercial off-the-shelf products the
prohibition against ordering certain technica
data. Second, while both acts use substantially
the same language concerning the acquisition
of technical data related to.commercial
products, the prohibition in P.L. 98-577 is
mandatory,? whereas in P.L. 98-525 it is liste
as one of the factors to be considered in-
promulgating the implementing regulations. 2
Nevertheless, both acts adopt the policy

L

=1

L

or manufacturing technical data (except for-
operation, maintenance, and use} by the
government as a precondition to the
procurement of a commercial product.?® The
balance adopted by these acts is that the
government would obtain rights in technical -
data pertaining to products developed at
government expense; the implementing
regulations would define the rights of the
parties to technical data pertaining to product
developed at private expense or with a mix of
funding; and commercial product technical

D

w
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data (manufacturing, design, or development)
would not generally be acquired as a condition
of the acquisition of the product. This does not
mean that DoD could not acquire commercial
product data and the right to use the data for
competitive reprocurement by specifically
negotiating for the rights independently from
the acquisition of the commercial product.

Clearly, the statutory restraints deal only with -

the acquisition of the data as a-precondition of
the procurement of the commercial product
and not to the mdependent purchase of the data
or rights.

~ One seemingly inconsistent section in this
balance deals with the planning-far-future-
competition provisions (10 U.S.C. 2305(d) and
41 U.S.C. 253(b)), which provide for -~
alternative:proposals for acquiring rights to use
data during the competition for major system
productionr: contracts. This section has been
explained as not intending to require proposers
to give up their technical data rights as a cost of
doing business with the governmentbut,
rather, permitting the consideration of such
matters in the price evaluation when the agency
believes it appropriate.?' Therefore, in -

* appropriate situations during competition for

major systems production contracts, DoD may
obtain cost proposals for acquiring additional
rights in technical data that may pertain to
commercial products,3

The DFARS shouid provide specific
guidance implementing the statutory restraint
against acquiring commercial product design,
development, or manufacturing data. In this
respect, the DFARS should state, as a general
policy, that unlimited rights in such data shall
not be acquired; however, where an agency
still. considers it proper to acquire them, the
DFARS should detail the determination to be
made, at an appropriate agency level, before
they are acquired. The determination should
include whether the rights being sought are
appropriate, considering the needs of the

- government and the value of the data to the

owner. As to major system production -
contracts, the DFARS should define the -
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recorded information different from technical

situations where it is appropriate to obtain
proposals for acguiring commercial product
data along with rights sufficient for competitive
reprocurement and how such proposals are to
be evaluated and used, to ensure that private
propriétary rights in the data will be accorded
proper treatment.

Software Issues and Definitions'

Computer software is a commodity that is
alike in some respects but differs in others from
technical data. Recognizing this difference
about 10 years ago, DoD expanded the
coverage in its technical data rights contract
clause to cover computer software. Computer
software was defined to be in a category of

data, except that computer software
documentation (computer listings and printouts
in human-readable form and information

concerning the design, specifications, and
operating instructions for using the software)
was defined as technical data. The separation
of computer software documentation from
computer software was unfortunate, since it is
contrary to commercial practice and has led to
a great deal of confusion. The DFARS definition
of technical data, which includes computer '
software documentation but excludes computer
software, was essentially adopted by P.L
98-525 and P.L. 98-577. ‘

Table E-1 describes the definitions reIatedi_
to computer software in the above acts and the
government’s acquisition regulations (i.e., the
proposed FAR, the interim and proposed
DFARS, and the Federal Information Resources
Management Regulation [FIRMR]?3). Apparent;
from Table E-1 are the government’s conflicting
definitions for the same or similar terms and th
crying need for uniformity.

At the Commission’s hearing on data
rights, some industry representatives stated that
computer software was sufficiently distinct
from technical data to warrant separate

(1)




contractual coverage. A recent comprehensive

report,* prepared by the Software Engineering

institute for DoD, reached the conclusion, fora -

number of cogent reasons, that software and
~ software|documentation should be treated
separately from technical data.

Ourstudy of this issue similarly reached :
the conclusion that computer software and
related documentation should be separated
from the‘rights-in-technical-data clause and
included in a separate contract clause or set of
clauses, the basis for this conclusion is the
hybrid nature of computer software, and several
other copsiderations. While both the DFARS

_and the Proposed FAR generally combine the

" other data, in many instances it has been found
necessary to provide separate coverage for.

_treafmer{of software with that of technical and

software, DoE)'s software acquisition policy,

‘unlike its policy regarding technical data,
requires|that predetermination be used for all
restricted rights software, The DFARS regulatory
coverage for technical data is complex.enough

without even considering software. Finally,
separate coverage for software will focus
greater attention on the proprietary rights
treatment to be accorded software and will
permit more attention to be directed to this area
of fast-changing technology.
The proposed FAR and DFARS as weil as
the present DFARS coverage for computer
software provide for the acquisition of restricted
rights when computer software “developed at
private expense” is purchased, leased, or
licensed. As is the case with the technical data
coverage, the term “developed at private |
expense” is not defined for computer software.
To forestall here the problems that have arisen
with respect to technical data, the FAR shodld
define this term as it applies to computer
software. However, we recognize that o
computer software has other facets that must be
recognized. For instance, definition of '
“development” may require a concept for a}
computer data base different from that for a;.
microcode on a semiconductor chip (firmware).

147




TABLE E-1. COMPUTER SOFTWARE DEFINITIONS

: ._ PL.98.525, U e e e
COVERAGE PL 98577 PROPOSED FAR2 INTERIM DFARS AND PROPOSED DFARSH FIRMR<
Data Term “other Recorded information; includes technical data | Recorded irrforma_tion.
data” used but and computer software. :
not defined.
Technical Data Includes Data (other than computer software) of a Recorded information of a scientific or
computer scientific or technical nature. technical nature. Termincudes computer .
software docu- : software documentation; excludes com puter
mentation; software - :
excludes
computer
software.
Computer Not covered. Computer programs, computer data bases, Computer programs and computer data Defines term "softwa re” as
Software and documentation thereof. bases; excludes documentation. computer programs, software
' ’ ' documentation, and computer data
bases
Firmware Not covered. Not defined. Not defined. ADP hardware onented
: ’ programming at the basrc Ioglc
level.-
Commercial -’ Not covered. Term isnotdefined. But52.227-19sets forth | Computer software used regularly for other Defines term “commercially -
Computer a clause entitled Commercial Computer than government purposes, sold or leased:in - | available software” as softwa’re
Software Software - Restricted Rights, and 27.405(b)(2)_, significant quantities to the general publicat . | available through lease or purchase )

Separate Acquisition of Existing Computer
Software, specifies that such software s
"privately developed software normally
vended commercially under a license or lease
agreement restricting its use, disclosure, or
reproduction.”

established market or catalog prices.. -

incommercial market from a
.concern having ownership or .
marketing rights. :

as( FR 32870, August 15, 1985. : ' ' o
binterim DFARS, Subpart 227.4 as amended by 50.FR 43158, October.24,.1985; preposed IFARS -50- FR 36887, September-10; 1985

¢Federal information Resources Management Regulation, 50 FR 4321 January 30, 1985.




TABLE E-1. COMPUTER SOFTWARE DEFINITIONS (Continﬁed)

P.L.98-525,

- PROPOSED FAR

INTERIM DFARS AND PROPOSED DFARS -

{Commercial
Computer’
Software)

Not covered. .

provides for the use of the clause at _
52.227-19, Commercial Computer Software —
Restricted Rights, which overrides the
vendor'sterms-and specifies the minimum’
rights of the government in'such software.

| related documentation developed at prwate
-| expense and notin publlc domain..

COVERAGE FIRMR
’ PL.98-577
JRestricted Rights | Mot covered. - ‘ Applies to computer software developed at Applies to computer software developed at. [ Not covered.
{Computer private expense that is atrade secret, is private expense and listed or described in a :
Software) commercial or financial and confidential or license or agreement made a part of the
. privileged, or is published copyrighted contract (i.e., predetermined) wherein the
computer software, in_ctuding minor | parties agreed that the computer software -
modifications of such software. J will be furnished with restricted rights.
Reﬁtricted Rights . Not covered, except far 27.405{b){2), which Appliesto commercia'l' computer softwareand | Not covered.

: Unl.imited nghts

Not covered.

Applies to computer software first produced
in the performance of a contract except to the
extent it constitutes minor modifications to
restricted rights software; form, fit, and

function data except for source codes,

algorithms, process formulae, and flow charts
of the software; installation, operation, and

maintenance manuals except to the extent

the data are included with restricted
computersoftware; and all other computer
software delivered under the contract except

‘| Applies to computer software resulting
directly from or generated in performing R&D _

work as specified by a government contract or

if required to be generated as a necessary part -

of performing a contract; changesto
government-furnished software; public

.domain sottware; arid computer data bases.

prepared under a government contract

_ | consisting of information in which the

government has unlimited rights.

Not covered.

for restricted computer software:.




NOTES

"The Air Force Management Ana!ysrs Group (AFMAQ), Spare Parts Acquisition, Final Report, Octcber 1983, found that
competition was prohibited for 8 percent of the.spare items examined because the technical data pertaining to them had besn
delivered with limited rights. !nadequate or nonexisting data prohibited competition for 16 percent of the parts reviewed. The
Office of the Secretary of Defense {OSD) Technical Data Rights Study Group Report, Who Should Own Data Rights:
Government or Industry? Seeking a Balance, June 22, 1984, found that 4 percent of the parts screened had a proprietary data
rights problem, whereas 27 percent cr)uld not be purchased competltrvely because the data were insufficient, inaccurate, or
illegible. - - H
Title X of the Department of Defense Authorazatlon Act, 1985, ‘ i
3t has been persuasively argued that P.L. 98-525 is defective because its vagueness has permitted overzealous DoD (DFARS)
implementation. This is one way of looking at the matter. However, if implementation has been excessive, the remedy lies in
correcting the implementation, not the statute; industry has not found the civil agency (FAR) implementation of avery su'mlar
statute (P.L. 98-577) oppressive.
10 U.S.C. 2305(d); 41 U.5.C. 253b.
*The four papers produced by Samuelson as the Principal Investigator, Software L:censmg Pro;ect under auspices of the
Software Engineering Institute, Carnegie-Mellon University, Pittsburgh, PA 15213, are CMU:
SEI-86-TRI  Toward a Reform of the Defense Department Software Acquisition Policy, April 1986.
SEI-B6-TM1 Adequate Planning for Acquiring Sufficient Documentanon About and Rrghrs in Software To Perrmr Organr'c'
or Competitive Maintenance, March 1986.
SEI -86-TM2 Comments on the Proposed Defense and Fea'»s'rav.r Acquisition Regufanons, March 1986.
SEI-86-TM3 Understanding the implications of Selling Rights in Software to the Der’ense Department: A ]ourney Through
_ * the Regulatory Maze, March 1986.
sMask works are defined as a series of related images representing the pattem of conducting, insulating, or 5ern|conductor
material to be present or removed from the layers of a semiconductor ch|p product, where each imiage has the pattern of the
surface of one form of the product (17 U.5.C. 901(a}2)).

?Who Should Own Data Rights: Government or Industry? Seekmg a Balance, a report prepated for the Under Secretary of

Defense (Recearch and Engineering} by the OSD Technical Data nghts Study Group, June 22, 1984.
850 FR 32870, August 15, 1985,

50 FR 36887 September 10, 1985,

1050 FR 45442, October 31, 1985.

V50 FR 43158, October 24, 1985. S

”Conference Report, H.Rep.No. 98-1080, 98!h Cong 2nd Sess., September 26, 1984, 321. This repon notes the confere
intention to expand the data rights coverage to include all items and not just major systems.
Section 21(a) of the Office of Federal Procurement Policy Act of 1984, 41 U.5.C. 418; Sectuon 1202(6) of the Defense
Procurement Reform Act of 1984, !
Senate Report No. 98-523, Committee on Small Busmess 98th Cong 2nd Sess June 14, 1984 {to accompany 5.2489), p. f18
1s|mternational Engineering Co. v. Richardson, 367 F. Supp 640 (D D.C. 1973) rev'd on other grounds, 512 F.2d 573 (D.C.

~ Cir. 1975), cert. denied, 423 1.5, 1048 (1976)

165 1.S.C. 552(a}(4)D). ’ ' C

"Recommendations I-10 and I-16, Report of the Commission on Government Procurement Volume 4, 1972,
""Prepared for the Under Secretary of Defense (Research and Engmeermg) by the OSD Technical Data Rights Study Group, June
22,1984,

¥t should be noted that the poilcy referred to was that of the now-superseded Defense Acqu:smon Regulanon not that of tne
proposed DFARS.
®Nash and Rawicz, Patents and Technical Data, The George Washington Unwersﬁy, 1983, pp. 445, 446, crtmg DoD movie
script prepared by the authors of DaD technical data policy in 1964.
NCMUISE-86-TR1, Toward a Reform of the Defense Department Software Acquisition Pohcy, by Pamela Samuelson, Prlncmal
investigator, April 1986. . .

250 FR 917, January 8, 1985, ,
1252.227-7013, Rights in Technical Data and Computer Software. .
#Specifically, interim DFARS paragraph 227.403-2(h), Alternative Proposals for Enhancement of Competition, states only taat

150 - |




- 2320(a), in requiring implementing regulations that do not impair the legitimate proprietary rights of the contracting parties in

contracting officers “shall consider use of sclicitation provisions to obtain alternate proposals from contractors that provide the
United States the right to use limited rights technical data for competitive reprocurement or that otherwise provide for the
establishmenqof alternate sources of supply.” o

BCertain othef expenditures reimbursed as indirect costs probably should alse be included within the meaning of “private
expense,” but determining which costs these are will require further analysis. )
%This prohibi}ion against acquiring certain data was originally considered as a part of the definition of technical data and deal
with product? developed at private expense, as well as products developed at private expense and offered for salé to the
public; Amendment No. 3203 by Senator Levin to 5.2723, Omnibus Defense Authorization, 1985, Congressional Record |
$7156, June 13, 1984; 5.2487, Small Business and Federal Procurement Competition Enhancement Act of 1984, '
Congressional Record, 59790, August 7, 1984, The definition was subsequently modified to covar acquisition of commercia
product data only; Amendment No. 3272 by Senator Grassley to 5.2723, Congressional Record 57816, June 16, 1984;
Weicker Amei-dment to $.2487, Congressional Record 59795, August 7, 1984. As enacted, the prohibition language was
removed from the definition section and added as a policy consideration. There appeared to be some concern that excluding
technical datali pertaining to commercial products or products developed at private expense from the definition of technical |
data would be too limiting on the Department, and it was considered instead that this exclusion should be treated as a policy
matter in the lmplementing regulations; Senator Levin’'s staternent on 5.2723, Congressional Record 57818, June 20, 1984,
The policy reLarding commercial products was incorporated into the bill as passed. The record is unclear as to why similar
coverage for products developed at private expense was omitted.

7DoD Directive 5000.37, September 29, 1978, Acquisition and Distribution of Commercial Products.

BSaction 21(a) of the Office of Federal Procurement Policy Act of 1984, 41 U.5.C. 418, states that the regulations
implementing the act “shall provide . . . that the United States may not require” such technical data as a condition of
procurement pf the commercial product. ' s
#Section 120(6) of the Defense Procurement Reform Act of 1984 provides that the Secretary of Defense “should—(6} ensure
that such tecl"nical data will not be acquired as a condition of procurement of the commercial product or process. 10 U.S.Ci

b

technical dati, requires that the policy in Section 1202{6) be considered in prescribing such regulations. This difference in
approach wak explained to the House by Congressman Mitchell, the floor manager, during the passage of P.L. 98-577
follows: ‘ _ ‘ : )
For both civilian and military agencies the substitute would require that the technical data ragulations not impair any
right of the United States or any contractor with respect to patents or copyrights or any other right in technical data
otherwis_? established by law. With respect to civilian agencies only, the regulations must cantain a prohibition on the
Government's requiring technical data as a precondition for its purchase of any commercial item to which that data
pertains elnless such data is either offered for sale to the Government or is necessary-for the Government to maintain or
operate the commercial item, For military agencies, this commercial product "exemption” is to be a consideration of
the Secrqtary of Defense in promulgating DoD's technical data regulation as its supplement to the FAR. '
Congressional Record, H10839, October 2, 1984,
¥The [egislatik«e history is somewhat confusing as to whether the restriction on acquiring design, development, or :
manufacturing data prohibits ordering them or merely prohibits ordering them with unlimited rights, Qur reading of the
restraints and|of the overall legislative history is that the prohibition deals with the ordering of tha data. :
Congressman Mitchell’s explanation of H.R. 4209, Congressional Record H10838, October 2, 1984, the Department of
Defense Authorization Act, 1985. . : )
2Conference Report, H.Rep.No, 98-1080, 98th Cong. 2d Sess. (to accompany H.R, 5167}, Sep:ember 26, 1984, 318 states:’
The conferees agreed to require the Secretary of Defense to ensure that in preparing a solicitation for the award of a &
contract for a major system, the agency consider requiring the offeror to identify a plan for obtaining items procured in
connection with the system on a competitive basis. The plan may include proposals to provide the government
- unlimited rights to use technical data relating to the items, or any other alternative method to ensure the government is
not restricted to one source for future acquisitions. The offeror’s proposal would then be considered in the agency’s
evaluation of the offeror’s price. : ' :
¥federal Information Resources Management Regulation (FIRMR), 50 FR 4321, January 30, 1985. The FIRMR is issued by GSA
under the Federal Property- and Administrative Services Act and the Brooks Act, P.L. 89-306, and is applicable to all federal
agencies inc[hding DoD except for specified DoD acquisitions such as for weapon systems (10 U.5.C. 2315). 1
"CMUISEI-Bé—TRI , Toward a Reform of the Defense Department Software Policy, by Pamela Samuelson, Principal
Investigator, April 1986, : )
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