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Inland Steel Company

Before the Subcommittee on Intarior and Related Agencies ”{

f the Housa of Representatives Committee on Appropriations
T - February 4, 1987

My name is Norman A. Robins. I am Vice President, Technological
Assessment and Strategic Planning, for Inland Steel Company, but I am here
today in ﬁy rola as Chairman of tha Steel Industry/Federal Laboratories:
Initiativﬁ, formerly known as the Keyworth Initiative.

I am pleased to once again have the opportunity to appear before you
on behalf of the Initiative. This is the third time that I have had this
pleasure, but it is the first time I can say that I am optimistic that
some significant experimental work may actually soon begin.

of tLe approximately $9.1 million that Congress has appropriated to
the Department of Energy for the Initiative thus far, the Department had,
up until ch weeks ago, raleased only about half a million dollars, which
went to Argonne National Laboratory for preliminary work on the ?
electromagnetic casting of sheet steel. Just two weeks ago, the

Department [raleased another million dollars for this effort, which
accounts f?r the optimism I expressed before, but there has still been ng
work startﬁd on the two other major parts of the Initiative -- direct

steelmakinl, and thermomechanical processing.

You may recall that the purpose of this Initiative is to try to ,
apply some of the advanced technology and scientific expertise residing in
the natiOna& laboratories to the development of "leapfrog" technology for
the U. 8. sleel industry -- not only as a means of enhancing the long-term
compecitiveness of the steel industry, but also to serve as a model of how
the capabil}ties of our national laboratories can bé brought to bear on

the improvement of our industrial competitiveness in general.

The Initiative arose out of an early 1984 meeting of the President's
Commission ;n Industrial Competitiveness, at which the suggestion was made’
by "Pete" Laove, chairman of National Steel Company, that such use of the
national laboratories could both serve the needs of U.S. industry and meet
the need expEessnd previously by the Packard report for a new mission for
several of the laboratories. Jay Keyworth, alsc a member of the ?
Commission, ts wall as Science Advisor to the President, called the top
technical people of the steel industry together to determine if such a
possibility was realistic. Although extremely skeptical at first, the
induscry pecgle became convinced through subsequent discussions and
interaction ‘ith the laboratory scientists that it was. We then organized
four task groups to define an appropriate program, which was complated by
the end of tje summer in 1984, : '

The pragram defined was a two-vear exploratory program involving
primarily Argonne and Oak Ridge National Laboratories and the National
Bureau of Standards, with $10 million per year to be spent at the two
national laboratories and $2.5 million per year at the NBS. The industry
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contribution to this program was to be the equivalent of fifteen full-kime
industry scientists working in the laboratories, not just to aid in the

work itself, but also to provide insight into the realities of applying

technology in the manufacturing environment and to facilitate the tran?fer
of the technology after it was developed. In today's terms, this industry
contribution is valued at well over $2 million per year.

Unfortunately, Mr. Keyworth was unable to get the money for the !
Initiativé into the President's budget for either FY85 or FY86. In fact,
despite |the fact that it was initially sponsored by one of its own
members, the Administration has generally been unsupportive of the idea.
However, by this time, we in the industry had become enthusiastic about
it, and so we went directly to the Congress for support. Congress
responded by appropriating $7.1 million for FY86 in December of 1985, even
though the Department of Energy testified against it. However, the
Presidew& promptly deferred the expenditure, and it was not until Congress
passed a supplemental appropriations bill in June of 1986 that the money
became atailable-to DOE. : ' |

Thus, in June, 1986, we had a spendable appropriation of $7.1
million,| enough for about 9 months of work; we had a program for the |
Initiative that had been developed by a highly capable multi-skilled team |
of industry, university, and national laboratory scientists; we had the !
expressed willingness of the American Iron and Steel Institute, which | 5
represents more that 50 steel companies, to participate in the Initiative g
under the terms of the legislation by providing direet cost-sharing in the ?
form of industry scientists assigned to work in the laboratories; and we i
had the interest and involvement of the management and technical peoplé at
the natiTnal laboratories to get on with the work.

Yo$ might have thought that these circumstances would have led to a
rapid startup of the program -- but they didn't. The Department of Energy
felt that it needed to reexamine the technical base of the program,
breaking‘it into pieces to ba implemented separately; that it needed to
interposT_its own hired technical consultants between the industry experts
and the laboratory work; and that it needed to manage the program pretty
much on its own, relegating the industry's role to essentially that of lan
advisor i- and these are only three of the more odious features of the
Management Plan that DOE initially drew up for the Initiative. This
approach (to what was intended to be a working partnership between the
industry |and the national laboratories was not workable, and so we could
not accept it. We have spent the last seven months since then working |
with DOE [to try to develop a management approach that could work. After
many disaussions and several redrafts of the management plan, we are now e
much closer to agreement. In fact, I believe that the plan we end up with
will set |a new standard for cooperative ventures between the DOE and
industry [in general. I think that it was in recognition of this, and of
the time |[that has been wasted so far, that DOE recently released the |
additionall §1 million to Argonne.

I s%ould point out that, even with the limited effort thus far,
there have been some accomplishments at Argonne. Scientists there have
demonstrated that the waves created on the surtace of a molten metal by
high velocity gas flowing over the surface can be suppressed by
electromagnetic fields -- which is impartant to the ability to achieve




sufficient rates of heat transfer to solidify the molten steel strip
before it leavas the elactromagnetic "mold" of the caster. More

importantly, they have also demonstrated that an electromagnetic field can
support| molten metal, which lends considerabla credence to the overall
concept of electromagnetic casting. Because of these "head start”
experiments, Argonne is ready to expand the activity to planned levels as
fast as| DOE releases the funds.

Now that we ara finally at the point where real work is beginning,

it is appropriate to consider what additional funding will be required in
FY88 to| support it. In addition to the initial appropriation of $7.1
million|dollars in FY86, Congress last year appropriated $2 million for
FY87 (House Joint Resolution 738, Continuing Appropriations FY 1987). | I
understand that last week the Department of Energy asked Congress to
rescind|$l million of this $2 million FY87 appropriation, but to do so
would certainly hamper the orderly implementation of the full Initiative.

At the time of the FY87 appropriation, it was stated (Congress1onal
Record, |H 10880, October 13, 1986) that "...The managers agree that the
annual Federal commitment of abeut $7,500,000 for the steel 1n1tiat1ve is
a reasonable target but, because of the availability of funds prevxously
deferred, only $2,000, 000 is required in fiscal year 1987 to meet that
commltment " Naturally, I am pleased at this recognition of the necessxty
and desirablllty of continued funding for the Initiative. However, I § :
would bé remiss if I did not point out that the program that was developed
by the ﬁndustrylun1verszty/ national laboratory teams actually requlres
about $10 million per year. Nevertheless, in view of the fact that wo;k
in earnest is only now getting underway, I believe that an appropriation
of $7.5 million will be adequate to support the effort through FY88. With
the total amount of funds then available over the next 20 months (to §
October |1, 1988), we would be able to fully implement not only the work on
electroqagnetlc casting, but alsc the work on the other two legs of the
Initiat‘ve that I mentioned earlier -- direct steelmaking, and
thermomechanical processing. There are some in the industry, myself
included, who believe that these other areas, especially direec:
steelmaking, have the ultimate potential of being of even greater value to
the industry than electromagnetic casting. In fact, we had heard at one
tine thaF the Japanese were undertaking a $65 million program on direct
steelmaking. ;

| — ———

Fihally, in addition to the appropriation, there is one other mat
concernlhg the Steel Initiative on which I would like to solicit your
help., Pder current law, certain problems exist in the protection of |
information generated by the Initiative. Under the Freedom of Information
Act, infprmation actually generated through government-funded research
such as at a national laboratory, even though only partially

governmeEt funded, is available to the public. "The public," in this

instance, as I understand it, could inciude foreign governments, forelgn
companies, and foreign universities, which certainly does not support the
desire t? enhance the relative competitiveness of U.S. industry. If the
Initiatl e is to meet its Congressional intent teo generate informatlon;
which ca benefit the U. S. domestic steel industry in preference to steel
industries outside the Y. S., changes in current law, or exceptions frem
current %aw for the [nitiative, mav be required. [ am hopeful that some
means for accomplishing this through legislation may be found, and I §
earnestly solicit your suppurt of it to enable the Initiative to meet its
intended ives. ' |

™

—

E

E

ank voe vers oaeh §
. i

k
’E

; -

(HWL)-JLQMTLN_
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PROPRIETARY RIGHTS IN THE COMPETITIVE ERA

This paper was prepared by Professor Ralph C.
Nash, Jr., George Washington University, who
is a member of the Procurement Round Table
("PRT") Board of Directors. The PRT is a
non-profit corporation whose purpose is to
inform the public and the Congress about the
federal procurement process, to study and
report on procurement issues, and to make
recommendations for improvement to the
federal procurement system. The members of
the PRT Board of Directors, who serve pro
bono and as private citizens, have extensive
experience and background in a wide range of
Federal Government procurement areas.

the 1950s the Department of Defense was the first agency

nize the need for a contractual policy on proprletary
Initially, it promulgated a policy permitting [

ors to protect such rights by not delivering proprletary

ating to Government products. While this pOllcy has| been

ully used by NASA and some other civilian agencies s;nce

e, DoD quickly concluded that it was unacceptable because

a was needed to maintain and operate military hardware.

ult, in 1964 the Department of Defense adopted a new.

ary rights policy that struck a delicate balance between

ghts to technical data pertaining to items, components or

such data to the Government for use in operating,
ing and repairing military hardware. In addition,

contrac;ors agreed they would not claim proprietary rights té

technic

1 data pertaining to items, components or processes %

developed as a part of the performance of Government contracts

(excluding items,

components or processes developed during E

IR&D/B&P efforts) and to certain categories of data such as form,

fit and

function data, and operation and maintenance manuals,

The Government also implicitly agreed to pay a fair price fo?
proprietary data it agreed to honor in those cases where it was
necessary to buy proprietary rights to carry out its procurement

nission

narrowly circumscribed conditions).

balance

(by specifically acquiring rights in data only under;
The delicate nature of this
was demonstrated by the fact that the policy contalned a

unigque deviation prov131on prohlbltlng approval of deviations by

the military services and requlrlng all deviations to be grantead

by the ASPR Committee.-

SRR S




This policy was honored, in the main, by the military
services and industry for a decade and a half in spite of
continual tensions. The major conmplaints were that industry was
claiming proprietary rights in far more data than called for by
the contract clauses and that the services were obtaining rlghts
to proprietary data through mandatory "predeterminations of
rights not permitted by the policy. To deal with these problems,
the contractual Rights in Technical Data clause grew longer and
more complex but the fundamental policy remained essentlally as
it had lbeen devised in 1964. In the late 1970s essentially the
same policy was applied to computer software as it was added to
the st|ndard contract clause., It is interesting to note that one .
of the |factors underlying the long adherence to this policy was
the fact that the crucial term "developed at private expense" was
never #eflned -- with the result that there was always
uncertﬁlnty as to the precise scope of the protection being
afforded to contractors.

The delicate balance collapsed in the early 1980Cs. One of
the major factors in this collapse was the grow1ng pressure,
culmlnatlng in the adoption of the. Competltlcn in Ccntractlng Act
in 1984, for increased competition in defense procurement.
Anothen factor was the adverse publlclty from the procurement of
spare parts at arguably excessive prices. A third factor has
been tﬂe increased unwillingness of contractors selling §
commercial products and computer software to agree to the pollcy
of glvqng the Government unlimited (i.e., commercial as well as
Govern ental) rights to technical data and computer software
" developed in the performance of Government contracts. As a!
result of these forces, the Secretary of Defense rescinded the
strict deviation policy in August 1983 -- permitting the serv1ces
‘to formulate new policies. The result has been that the full
pressuqes of the competitive procurement process have been %
exerte more and more frequently by the Government to obtain
greater rights in proprietary technical data and computer .
softwaﬂe. :

&

H the same time, the agenc1es failed to devise a 51ng1e
proprlﬁtary data policy for inclusion in the Federal ACqu1Slt10n
Regulation. Since DoD and the civilian agencies could not agree
on theiba31c premises supporting a unified policy, it was agreed
that separate regulations would be issued. This has led to! the
creatlcn of a FAR proprietary rights policy for the c1v111an
agenC1|s and a DoD FAR Supplement (DFARS) for the military f

services. At the time this paper was written, the FAR provisions

were awaiting issuance and a. rev1sed DFARS has been publlshed for .

comment. . _ - ;

Industry responded to this chaotic situation by turnin@ to

Congress for relief; and Congress, frustrated by the inability of
the Government to promulgate a unified policy, passed two
statutes in 1984 dealing with rights in technical data (P.L. 98-
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except NASA).

ering DoD and P.L. 98-577 covering all civilian agencies
The DoD statute was amended in 1986 by P.L. 99-

661 to provide further guidance on proprietary data pOllCY-g
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tary rights area in the 1960s and 1970s and should pfoVide
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owever, at the present time, the two policies in the!FAR
DFARS will remain as separate policies,

11 serve the Government into the 1990s. It proposes a

in technical data policy as covered by the statutes and a

in computer software policy which is outside of the scope

statutes. It accepts neither the current statutes nor the
policy as valid but strives to attain a new bkalance.

OLICY GOALS

policy that can survive in the new competitive era must
three major policy goals.

Provide the Benefits of Competition

e new poclicy should attempt to preclude contractors from

g a sole source position in the long-term manufacture of a
designed and developed under a Government contract.

an be little guestion that the Government needs to brlng

1 force of competition to bear on its procurements in

o obtain the products it needs within the amount of funds
le. The benefits of competition have been well documented
z & Gansler, Effective Competition During Weapon System
tion, NCMA Challenge Monograph Series, Vol. 1 (1985).

al can usually be achieved, however, without destroylng a
tor's proprietary rights. The follow1ng technigues are
ted in Nash & Rawicz, Patents and Technical Data (Geo.
niv. 1983) as being usable for this purpose:

a. Competitive copying -- providing competitors
rformance speclficatlons and samples of the product to be
ed in submitting competitive offers for the product in
bsequent procurements. This technique is now mandated for
are parts procurements in lO U.s.C. 2320(4d).

b. Form, fit or functlon spec1flcat10n -~ permitting
mpetitors to design new products against the original
rformance specifications.

¢. Licensing -- requiring the developer to license
mpetitors or to grant the Government the right to
blicense competitors. .

is paper suggests a totally new proprietary rights policy




d. Leader-follower —- requiring the developer to
eEtablish a second source by subcontracting a portlon of the
production quantity or by llcen51ng

e. Specific acqu151t10n -~ purchasing the necessary
rights in technical data to permit its use in competition.

f. Reverse englneerlng -- preparing detailed
manufacturing drawings by analysis of the product w1thout
use of the proprietary drawings.

While none of these technigues can be used to obtain competition
in all situations, they have all been used effectively by the
military services in specific procurements. (DFARS 217.7201-2
contains limited guidance on the use of some of these
technigues.) Thus, there are numerous techniques available to
obtaln‘competition without taking away all proprietary rights of
contractors.

E. Protect Proprietary Rights

equally important goal is that the policy protect the
proprietary rights of contractors. It should be understood that
contractors seeing a strong commercial market for their products
will not give up all proprietary rights to those products in
order #o sell them to the Government. There are two broad
classes of contractors that fall in this category: specialty
subcon ractors and vendors of software. If faced with a demand
for Government unlimited rights in technical data and computer
softwa*e, they can be expected to i) refuse to sell to the.
Government, ii) add a significant premium to the price, or iii)
" redesign so as not to use the proprietary information. None of -
these courses of action benefit the Government and all can be
expected to increase the price of the design and development
effort

Fortunately, the Government does not need unlimited rights
to carry out its mission. Under the present DoD policy, the
procuring agency is glven only two choices =--to accept the ldata
or software with proprietary markings (limited or restricted
rights) agreeing to restrictions on its use or to take unlimited
rights| to use the data and to disclose it at will. The FAR

policy| provides a third choice -- to permit complete withhcldlng
of the | proprietary data. However, another, superior choilce is
readily available -- to take full rights to use the data for.

Governmental purposes while preserving the commercial rights in
the contractor. The Final Report of the President's Commission
on Defense Management (June 1986) (the Packard Commission) makes
the following recommendations in Appendix I:

a; Except for data needed for operation and maintenance,

4 :




the government should not, as a precondltion for buying the
product acquire unllmlted rights in data pertalning to
commerc1a1 products or products developed exclusmve1y=at
prlvate expense. If, as a condition of the procurement, the
g svernment seeks addltlonal rights in order to establish
c?mpetltlve sources, it should normally acquire 1esser
rights (such as directed licensing or sublicensing) rather
than unlimited ones. The rights least obtrusive to the

pflvate developer's proprietary position should be sebected.

. The government should encourage a combination of;
pr ivate and government funding in the development of !
pﬁoducts. Significant private funding in this mix should
title the developer to ownership of the resultlng data,
s bject to a license to the government permitting use
1pternally and use by contractors on behalf of the
government. If government funding is substantial, the
license should be on a royalty-free basis; otherwise, it
sﬁould be on a reduced or fair-royalty basis. Whenever
p;actlcable, the rights of the parties should be established
before contract award.

+ If products are developed exclusively with government
f#nding, the contractor/developer should be permitted ito
retain a proprietary position in the technical data (a) not
regquired to be delivered under the contract or (b) delivered
but not needed by the government for competition,
P bllcatlon, or other release. Use by or for the government
should be without addltlonal payment to the :

céntractor/developer.

These recommendations p01nt the way to a new policy that will
protecT essentlal proprietary rights.

3

Simplicity

Althird goal is of equal importance. The present DoD : §
regulalions and contract clauses are far too complex to be ;
understandable. The new FAR is shorter and clearer but remains
difficult to interpret. The regulations are problematlc
primarily because they do not contain clear explanations of the
pollclés relating to very difficult issues. The contract clauses
are complex because they are single omnibus clauses to be used
for bo;h research and development and manufacturing contracts and
for both technical data and computer software. As a result, they
are probably the longest clauses. in the entire Government ... .
contracting process and certalnly the most complex clauses
currently in use. There is great doubt if either the regulations
or the|clauses are understocd by even the seasoned VeteranS'of '
the procurement profession.

Simplicity is necessary because the issue of proprietary
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rights is one which is raised on a day-to-day basis in the
negotiation and administration of contracts. The personnel |
charged with these responsibilities are generally not legally

trained and cannot be expected to deal with esoteric legal '
termlnology and undefined provisions. They need contract :

prov151oqs and regulatory guidance that they can comprehend and

work with. The Report of the Packard Commission recommends that l

this proﬁlem be addressed by preparing separate clauses for

computer [software and for manufacturing contracts.

ELEMENTS (OF A NEW POLICY

The |following elements are suggested for inclusion in the-- S s
new poligy for proprietary rights. Each element is dlscussed;in

terms of the current statutes and regulatlons and the prior i
experience that has been attained in using the policy. :

1. |Issuing a Single Regqulation’

One of the major goals of the FAR system was to provide |
uniform guldance to the Government and its contractors on
procurem%nt policy. Technical data and computer software are the
major areas where the Government has been unable to formulate,
such polilcy. The Packard Commission identifies this problem and

makes the following recommendation:

The FAR System (a single uniform regulatlon applicable teo
all |agencies, with supplements by agencies as needed) should
be used to cover data rights. Without the: d;sc1p11ne of: a
uniform system, similar terms and concepts are-defined and
treated differently. The differences are not justified..
The FAR should provide common definitions of basic terms;
since there is no apparent reason for agencies to use
different definitions, a practice that causes great
confusion.

Unfortunately, the statutes are not helpful in this area.
Both of the statutes passed in 1984, while somewhat dissimilar in
language, contained a requirement that they be implemented "as
part of g single system of Government-wide procurement ~
regulations." However, the DoD statute was change by P.L. 99+661
in 1986 to call for implementation in the DFARS. Thus, Congrgss
has become part of the problem of arriving at a single unified
regulation. The DoD statute should be amended to permit the
FAR to contain the fundamental policies of the Government on :
technlca‘ data and computer software. Included in this new FAR
should be all major alternative pOllCleS which are necessary for
DoD and other agencies in the acquisition of hardware for thelr
own use. | Special policies can then be adopted by the DFARS and

other supplemental regulations.

The FAR should also contain guidance on the methods of
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obtaining competition on proprietary products without vieclat
proprietary rights. As discussed above, these technigques ar
coveredﬂ in a limited way, in DFARS 217.7201-2. However, th
is no coverage of this subject in the FAR with the result th
civilian agencies are given no help when they face this diff
problem

2. | Separating Technical Data From Computer Programs

Recent studies of proprietary rights policy have conclu

that clarity could be achieved and a more effective policy
implemeqted by separately treating technical data and comput
software. See the Report of the Packard Commission and the .

recent ﬁeport of the Software Engineering Institute, Technic
Report CMN/SEI-86-TR~2, Proposal for a New "Rights in Softwa
Clause for Software Acquisitions by the Department of Defens
(Sept. 1986). The reasoning supporting this recommendation

that mo#t computer programs are more like hardware than tech

data since they are end products which generally function as|

part of an operating system. Thus, they are not used to
reproduce (manufacture), operate or maintain hardware as
technical data is used, but rather are products which need
technical data to tell the users how they are to be operated

maintained. (Some software, such as Computer Aided Manufact
("CAM") |software, drives a machine to make a part--like a dr
is used |to manufacture a part.) Furthermore, the entire leg

structure that has been developed in the commercial world to
protect‘rights in computer programs (basically the technique
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the copxright law) is different than that used by the Government

to protect rights in technical data. Thus, separate treatme

techniczl data and computer programs will permit the Government

nt of

to more |closely follow the commercial model in procuring computer
programs. : ' : : _

The difficulty with the recommendation of the Packard
Commission and the Software Engineering Institute is that th
proposenseparate policies for technical data and computer
software while their reasoning is based on the difference be
technicgl data and computer programs. Under current policie

software comprises both computer programs and computer data

bases. [Most computer data bases, however, are much more 1lik

technicll data in that they are compilations of information.

Thus, iq makes more sense to continue to treat computer data
bases iq the same way that technical data is treated. (Some
bases age an integral part of a program and should be treate
programs. )

current DoD policy which includes software documentation as
technical data rather than as computer software. Software
documentation relating to computer programs is an integral p
of such programs and often contains the most valuable propri

information possessed by the contractor. Recognizing this

A further problem in this .area is created by the
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the policy should treat software documentation of programs in the
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same manner that it treats the computer programs. This is the
position adopted by the FAR in spite of the fact that the
current statutes define technical data to include computer
software documentation (but give no further guidance on the
treatment of computer software). For the purpose of clarity, the
statutes| should be amended to alter this definition. It is
believed| that such statutory change can be readily achieved since
the statutes merely adopted the current DoD definition without
considering the implications with regard to computer software.

In summary, it is recommended that the Government promulgate
separate policies and contract clauses covering:

a. | Information concerning items or processes such as
technical data, computer data bases, and software programs
which are substitutes for technical data, such as CAM
software, and

b. | End items such as computer programs, documentation of
these programs, and computer data bases that are an integral
part of a computer program.

This paper includes no further dlscu551on of the policy that
should be adopted for computer programs and their documentation.

3. | Protecting Commercial Rights in Technical Data .

The| 1964 technical data policy adopted by DoD provided that
all data|would be provided with either "limited rights" or . '
"unlimited rights" and gave unlimited rights to all data that
pertained to an item, component or process not developed at
private expense which did not fall within any of five listed
categorles. i) data resulting directly from performanca of any
Governmept contract or subcontract requiring research and :
development work, ii) changes to Government-~furnished data, Lll)
form, flI or functlon data, iv) operatlon, installation, tralnlng
or maintenance manuals and v) public domain data. The 01v111an
agen01es‘have followed a similar policy of taking gg;;m;;gg g
rights in a large amount of technical data. This sweeping policy
of taklng unlimited rights was very restrictive of the ,
proprletary rights of contractors since "unlimited rights" were
defined as the --

rights to use, duplicate, or disclose technical data, in
whole or in part, in any manner and for any purpose
whatsoever, and to have or permit others to do so.

Since pre
trade seg
gave the
secret ar
While a ¢

sret, this full right to disclose the data to the pub

1d, hence, to destroy the commercial value of the dat
.opyrlght could be preserved in such cases, there is
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commercial rights in innovative work done on Government
ts so that they can explolt such technological advances in

the commercial marketplace, both in the United States and abroad

It is rPasoned that the public gains through more domestic

i

employment and a better balance of payments position.

it has

een argued that the contractor that created the

Further,

é:

innovati
likely
This re
Governm
contrac

ion is the most likely to exploit it and hence the mest
to prov1de the new technology to the American consumer.
asoning has already resulted in the total change of
ent contracts patent policy which now calls for the
tor to retain all commercial rights to inventions made in
the course of performing Government contracts. See Public Law

96=-517 (35 U.S.C. 200 et seqg.) and the President's Memorandum on
Government Patent Policy, Feb. 18, 1983. The same reasoning is

applicable to rights in technical data. :

The first recommendation of the Packard Commission,
forth above, partially adopts this reasoning. However,
current| DoD statute, 10 U.S.C. 2320(a)(2), contains two

provisions which muddy the waters in this area. These provi
state:

set
the

sions

(A) In the case of en item or.process that is developed by a
contractor or subcontractor exclusively with Federal funds,
the United States shall have the unlimited right to -

(i) use technical data pertaining to the item or
process; or

(1ii) release or disclose the technical data to per
outside the government or permit the use of the
technical data by such persons.

sons

(GS The Secretary of Defense may -

* * L3 *

(ii) agree to restrict rights of the United States in
technical data pertaining to an item or process
developed entirely or in part with Federal funds i
United States receives a royalty-free license to u
release, or disclose the data for purposes of the
United States (including purposes of competitive
procurenent}) .

f the
se,




The civilian agency statute, 41 U.S8.C. 418a(b) (1), contains
equally troublesome language. This statutory language may:
require amendment or clarification to permit the Government to
adopt |a policy which gives broad protection to the commercial
rights of contractors. -

:

he policy that should be adopted to accomplish this éurpose
of protecting commercial rights is to provide for an intermediate

type af right between limited rights and unlimited rights. This

new tjpe of right should permit the contractor to treat all data
generated on a contract as proprietary giving the Government the
rightWto use the data for internal purposes and requiring the
licensing of other.contractors to use the technical data to
achieve competition on Government procurements. In lieu of the
licenéing requirement the policy could permit the Government to
subli#ense others for this purpose. The former technique is
preferable because it permits the contractor to deal directly
with the companies using the data and saves the Government from
being‘in the undesirable position of having to serve as a
middleman in the negotiation of the terms of the license. | In
eitheﬁ case, the contractor should be required to provide
technical assistance to licensees to ensure that they are able to
use th data to successfully manufacture the product. The
license granted by the contractor would, of course, be limited to
work for the Government and would prohibit use of the technical
data on commercial or foreign work. It would apply to allidata
origiqated in the performance of the contract without regard to
the source of funds. Thus, it would preclude the current
situation where contractors claim rights to portions of the data
deliv%red under their contracts and the parties then enter into
lengthy negotiations over the propriety of placing limited rights
legends on specific items of data. The Air Force has used
licensging policies of this nature for a number of years with
considerable success and the adoption of such a policy was
recom%ended by the 0SD Technical Data Rights Study Group in its
report, Who Should Own Data Rights: Government or Industry?
Seeking a Balance (June 1984). ' :

While the FAR contains no mention of this type of policy,
the prioposed DFARS includes recognition of both types of
licensing. It provides in the standard technical data clause for
"Government purpose license rights" giving the Government the
right to license competitors of the contractor to use the data
only qor competition on Government contracts. Such rights are

used Tn three situations under this proposed policy: i

. If the contractor has funded over 50% but not all of the.
@evelopment cost of the item, component or process, and the
contracting officer does not determine that unlimited rights
are required (DFARS 227.472-5(b)),
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b. If the contractor is a small business firm or nonprofit
organization that agrees to commercialize the technology and
that has funded part but not all of the development cost of
the item, component or process, and the contracting officer
does not determine that unlimited rights are required (DFARS
227L472-5(b)}, : : _

c. If the contractor has funded less than 50% of the

devglopment cost of the item, component or process and .
agrees to commercialize the technology, and the contracting
officer determines that the Government does not need :
unlimited rights (DFARS 227.472-7).

Proposed DFARS 227.474-3 also permits the use of direct licenses
from the|l contractor to competitors but it states that such
provisions are generally not appropriate for other than high-

| r o . L
dollar-value procurements. These provisions are a first step in

the recoénition of these licensing techniques. However, they are
confusing and almost completely lacking in guidance for
contract@ng officers who are expected to implement them. They
also adopt the most difficult licensing technique (the Government
sublicense) as the standard technique, relegating the preferable

technique (direct licensing) to a subsidiary role.

The| difficult problem which has not been addressed by any of
the studies or discussions of a licensing policy is whether it
should ke applied to all technical data generated on a contract.
It has generally been assumed (by the Air Force, for example)
that 1ic§nsing is applicable to technical data that would =
otherwise be limited rights data, i.e., data meeting the test of
pertaining to items, components or processes developed at private
expense. The Packard Commission Report and the proposed DFARS go
further ;n suggesting that licensing is a viable technique for
data created with "mixed funding." This is in response to the
requirement of the statutes that a policy be adopted for such
data. See, for example, the new statute, 10 U.S.C. 2320(2) (E

stating:

S

’

(E) In the case of an item or process that is developed
in part with Federal funds and in part at private expense,
the| respective rights of the United States and of the
contractor or subcontractor in technical data pertaining to.
such ltem or process shall be agreed upon as early in the
acqﬁisition process as practicable (preferably during
contract negotiations), based upon consideration of all of
the| following factors:. . : . N

{i) The statement of congressional policy and
objectives in section 200 of title 35, the statement of
purposes in section 2(b) of the Small Business
Innovation Development Act of 1982 (15 U.S.C. 638

11




the Small Business Act (15 U.S.C. 631).
(ii) The interest of the United States in

and locating alternative sources of supply and
manufacture.

(iii) The interest of the United States in
items for use by the Government.
What is

policy to all technical data without regard to the source of
funding-
If
right, tl
this typ
rights.

this new licensing policy is adopted as a third type

contract
. U.8.C. 2

r by giving the Government "march-in rights" in 35
3 if such action is necessary --

b

(a}| because the contractor or a551gnee has not taken,

in Ssuch fleld of use;

{b}| to allevmate health or safety needs whlch are not
rea:onably satisfied by the contractor, assignee,
licensees;

(¢)
regulations and such requirements are not reasonably
satisfied by the contractor, assignee, or licensess; or

3

(d) | because the agreement required by section 204 [givin
preference for United States industry)] has not been obta
aived or because a licensee of the exclusive right t
use| or sell any subject invention in the United States i
breach of its agreement obtained pursuant to section 204

|
or

Similar tests could be used in deciding whether a contractor

entitled|to license rights or in providing in the contract cl
that the|Government was entitled to subsequently take unlimit
In addition, the policy should permit the Government

rights.
take unlimited rlghts (subject to compensation for technical

that met‘the private expense test) if it was determined that
sufficient competitors were not willing to enter into the lic

arrangeme

ont in order to compete for the Government work.
right is

12

note), and the declaration of policy in section 2 ¢

increasing competition and lowering costs by develo

‘encouraging contractors to develop at prlvate exper

proposed here is to go further and apply the licensir

—even that data generated entirely with Government fu

he issue arises as to when a contractor would gualify

of right in lieu of giving the Government unlimited
Here the current patent policy c¢an be used as guidan
This policy allows commercial rights to be taken away from th

oY
not| expected to take within a reasonable time, effective
steps to achieve practical application of subject invent

to meet requirements for public use specified by_Feé

Th
necessary to protect the Government in those situati
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where |the commercial marketplace is so competltive that :
competitors are unwilling to enter into licenses because of the
potential restrictions that such licenses might place on thelr

future commercial products.

In summary, it is recommended that the Government adopt a
completely new standard policy permitting the Government to use
all technical data relating to items, components or processes

developed on Govermment contracts for internal purposes an
requl‘lng the contractor to license companies to use the d
Goverqment competitions. This policy would apply without
to the source of the funding of the development work. The
limited rights and unlimited rights policies would be left
place‘for broad types of technical data not related to har
such as final reports on research contracts, and for those
situations where the direct licensing policy was not appro

or could not be agreed to.

4, Compensation for Licensing of Competitors

;f the licensing policy recommended above is adopted,

remalns the question of what compensation should be paid t
contrector for the licensing of competitors. The DoD stat
appears to permit payments of royalties if the licensed da
prlvaqe expense data or mixed funding data. Conversely,

appears to preclude payment of royalties if the data is
Gover?ment expense data.
issue If this policy is followed, the procuring agency a

contrector will be forced to agree on which category is

appllcable to each item of data generated on the contract.

cumbersome procedure should be avoided, if possible,

curre tly one of the most unproductive aspects of the
Government's technical data policy. (Data validation chal
are consumlng substantial resources of both the agen01es a
their contractors and are of questionable productivity in
achiewing the long-term mission of the agencies.) Thus,

highlg desirable to arrive at a policy that will base the

since

compensation of the contractor on some factor other than t]

amount of contractor expense or mixed expense data that is
included in the package provided to a competitor.

ortunately, there is another basis for determining t

compeqsation of a contractor that agrees to license compet:

i.

d
ata on
regard

“in:
dware,

priate

there
o the
Lute

ta is

it

The civilian statute is silent on this

nd the
This
it is

lenges
nd
t is

e

he

itors.

The payment of a royalty for such a license can be properly

viewed as fair compensation for the successful completion

develépment effort. Furthermore, a policy that regularize
royalty payments would provide a powerful new incentive to
contractors to develop products that were suitable for hig
volume production over a long period of time. It is exact
type of new incentive that might serve the Government well
period of budget stringency.
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competit
contract
advantag
include
payment
competiti
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won such
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questions would undoubtedly be raised as to whether| the
payment of such royalties would add to the overall cost
rocurement process and would result in undue profitsito
ent contractors. With regard to profits, this is a
arly appropriate time to consider the adoption of such a
n view of the fact that the proposed new DoD profit
promulgated in 50 Fed. Reg. 43200, significantly reduces
of profit on research and development work. Thus, the
of a royalty to the developer when a product is produced
er contractor can be seen as a way of balancing the
ly inadvertent reduction of profits in this area.

it is a particularly good way of paying profit since it
s for success. With regard to the question of whether
posed policy would add to the overall cost of the
ent process, it must be recognized that the royalty would
paid in selected circumstances. If licensees of the
or were forced to compete with the contractor, the
would only be paid when a licensee won the competition.
situation, the royalty can be seen as a modest
ive advantage which the Government is willing to give the
or that developed the product. This competitive
e would not be large enough to permit the contractor|to
exorbitant costs in the price with the result that the

of the royalty would still provide the major advantage of
ion to the Government. The Kratz & Gansler Monograph

s that in the past, the original developer has frequently
competitions at substantially reduced prices. If thls
occur under the proposed policy, the Government would not

pay:the
policy m
because |
their te
data to
it can n
increase
does not
and ther
greater

The
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contract
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royalty at all. Further, the adoptlon of this royalty
ight greatly facilitate the achieving of competltloni
development contractors would regularly agree to llcense
Ehnlcal data and to assist their licensees in using the
manufacture hardware. Considering all of these factors,
ot be determined whether this proposed policy would ;
or reduce the overall cost of procurement. However§ it
appear that it would entail substantial additional costs
e is some likelihood that the better incentives and |
competition would result in an overall decrease in c?sts.
guestion of the amount of the royvalty must also be |

d. The amount should be established at a rate betweén 1%
f the price of the manufacturing contract based on two

-~ i) the overall technical competence which the

or brings to the development effort and ii) the prOJected
the agency for the product being developed. A hlgh*
rate within this range is warranted when the contractor
ding the Government with a hlghly skilled development

t has a long history of success in the product area.§

y, such a contractor might be expected to have a t

o of patented inventions or of private expense technlcal
t would otherwise be furnished with limited rights, but

1d only be one element in this part of the determination.
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A high royalty rate would also be warranted if the Government
anticippted a relatlvely low expenditure of dollars in the
productlon phase since this would provide the contractor a low
base for computation of the royalty. It might be necessary to
1nclude‘an adjustment feature in the agreement in the event the
Government's original estimate of its needs turned out to be

highly fnaccurate.

In| summary, it is recommended that the Government adopt a
policy that will compensate its development contractors by paying
them a royalty when one of their licensees manufactures hardware
which they have successfully developed. This royalty will
provide| additional incentive for successful development and iwill
reward them for assisting a licensee in becoming a successful
manufacturer.

.| Controlling the Techniques Used to Obtain Competition

As| discussed earlier, there are a number of techniques
available to achieve competition without violating the
proprietary rights of contractors. However, the guidance on the
use of these techniques is quite sparse and there appears to be a
lack ofLunderstandlng of all of the alternatives available to
contracting officers. As a result, the military services have
used several technigues in recent years which have created great
antagonﬁsm among their contractors. Two technigques in partlcular
have been seen as unfair methods of obtaining rights in ‘
proprie ary data -- 1) placing a time limit on limited rlghts and
ii) requiring a contractor to submit alternate proposals grantlng
the Government unlimited rights to data delivered under the:
contract. Neither of these technigques is necessary to achleve
competition on mllltary procurement and they should both be
banned.| ‘At the same time, as recommended' above, substantlal
guidance should be given on the legitimate techniques -- :
competitive copying, use of form, fit or function spe01f1catlons,
leader~follower, specific acquisition and reverse englneerlng -
as well as on the licensing technlque recommended above. ;

Placing a time limit on proprietary rights proved to be a
highly controversial technique when it was first used by the Air
Force in 1983. The proposed time limits varied from two to five
years and appeared to have no relationship to the expected perlod
of time| that the proprietary information might have commercial
value. | Thus, they were seen as arbitrary ways of using the
Government's bargaining power to deprive contractors of
legitimate proprietary rights. Unfortunately, the DoD statute
contains very cryptic language on this subject. 10 U.S.C.

2320 (¢) | states: _

(c) Nothing in this section or in section 2305(Q4) iof
this title prohibits the Secretary of Defense from
prescribing standards of determining whether a contract
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entered into by the Department of Defense shall prov1de for
a time to be specified in the contract after which the
United States shall have the right to use (or have used) for
any purpose of the United States all technical data requ1red
to be delivered to the United States under the contract or
providing for such a period of time (not to exceed 7 years)
as a negotiation objective. {

k

There should be no objection to a policy that removes stalé
proprletary legends from data. However, arbitrarily short time
periods are an unfair means of taking away a contractor's rlghts
w1thout compensation. Proposed DFARS 227.474-4 ameliorates this
problem somewhat by providing that the Government will normally
receive Government purpose license (rather than unllmlted) rights
upon the expiration of the limited rights. However, since the
entire issue has generated an undue amount of friction w1th
1littld commensurate benefit to the Government, this pollcysshould
be abandoned and the statutory provision repealed if that 1s
thought necessary.

i
he requirement for alternate proposals giving up alli

propr#etary rights was adopted as standard policy by the Navy and
has been used by all of the military services. It is a way of

using [the full force of competition to obtain a low price for a

contrector g proprietary rights. This would appear to be i

1nconsmstent with a policy of honoring proprietary rights and may

be prthblted by the statute. See 10 U.S.C. 2320(a)(2) (F)!
stating:

: P
(F) A contractor or subcontractor (or-a- prospectiﬁe
contractor or subcontractor) may not be required, as a

#ondltlon of being responsive to a solicitation or as:ia
condition for the award of a contract, to sell or otherwise
relingquish to the United States any rights in technical data

except --

(i) rights in technical data described in
subparagraph (C) [correction or change data, form, fit
or function data, manuals or public domain data]; or

(i1) under the conditions described in
subparagraph (D) [release for emergency repair or use
of a foreign government under restricted condltlpns and
with notice to the contractor]. :

This statutory provision is included in proposed DFARS 227.472~4.
without supplementation. Minimal additional guidance is included
in DFARS 227.473-2. DoD should directly acknowledge that this
technilque is an undesirable means of obtaining competition and
should ban its use.
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It can be seen from this discussion that there is a great
need for guidance on the ways to obtain competition without!
v1olat1ng proprietary rights. Until such gumdance is given, the
forces‘dr1V1ng for competition will impel procuring activities to
try new techniques to obtain proprietary rights without adequate
compenoatlon to the contractor. What must be communicated is
that the Government is far better served if it enlists the |
contraitor's assistance in obtaining and using the proprietary
1nformatlon. In this way, the contractor can be used to provide
technical assistance and effective competition can be more
readrl& attained.

In summary, the Government should bkan time periods-on
limited rights and competitive alternate proposals requiring
unlimited rights. Further, substantial guldance should be issued
on the|acceptable ways of obtaining competition without v1dlat1ng
proprietary rights. .

SUMMARY OF REQUIRED ACTIONS

‘ The specific actions required to implement the
recommendations contained in this paper are:

l‘ Adopt a FAR section on technical data and computer
programs containing the basic policies to be used by all
agencies, This will require a joint effort by DoD and the
civilian agencies. In order to simplify the issues, Congress
should| be requested to adopt a single statute relating to
technical data. _

2. Write the FAR so that it contains separate guidance and

separa#e contract clauses for (i) information relating to items
or processes such as technical data, most computer data bases,
and software programs which are substitutes for technical data,
and (1%) end items such as computer programs, documentation of
these programs, and computer data bases that are an lntegral part
of a computer program. The policies for the procurement of
rlghts‘ln the second category should be coordinated throughout

the Government since many agencies now purchase such 1Lemsn

\

3‘ Include in the FAR a new standard technical data policy
giving|the Government the right to direct the contractor to
license the right to use technical data when competition is
requlred. This will require an amendment to the data statutes
and substantial new regulatory guidance to aid contractlng
offlcers in the implementation of the policy. .

4, Include in the FAR guldance on the computation of the
royaltv that will be paid for the Government license to use
technical data for competitive procurement purposes. This
guidance will probably be general in nature since each agency
will have to coordinate the royalty payment with their profit
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policy| on research and development contracts. The data statutes
should be amended to permit such royalties when no proprletary
data is involved.

5. Include in the FAR guldance on the techniques that are
available to obtaln competition without violating proprletary
rights| and ban the use of arbltrary time limitations on ?
proprietary rights and the solicitation of alternate proposals
givingl up all proprietary rights.

=GO~
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