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PARIJZT-PATENTS DATA, AND COPYRIGHIS -
.. SUBPARER2T.4-~TECHNICAL DATA, OTHER DATA
- COHPUTER SOFTWARE, AND COPYRIGHTS

Z 27.470 Scope. _ __ - _ _
- (a) SectionsZZ? 470 through227 H&ﬂ set fortn ‘the Department of

Defense policies, procedures, implementing instructions, solicitation

provisions, and contract clauses relating to requirements for tne

acquisition of technical data and computer software as well as rights

in technical data, other data, computer software, and copyrights.' :

These sections also set forth pollcles, procedures, implementing

instructions, soLicitation provisions, and contract clauses pertaining i

to data, copyrights,.and_restricted“de31gns unique to the acquisition
of construction and architect-engineer services. . |

(b) Specich information concerning requirements for the
acquisition of computer software is found in DoD Directive 5000 194L
Volume II, “Acquisition Management Systems and Data Requirements |

Control List",

{c) These sections do not encompass rights in computer software

acquired.under_GSA authorized ADP Schedule Pricelist*ccntracts. Such

rights are go#erne_,by,the,terms of the GSA contracts.
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227.471 Def:.m.t:.ons
Camercialcmp:tersoftware. asn.:sedmttussubpart means
computer softwarewl'n.d-u.sused regularly forothert}anGovement
purpcses and is sold, licensed, or leased in s:.gnzf:.cant quantities to
~ the general pubhc at estabhshed market or mt.alog pr:n.c&s o

, _"chputer“. as used:.nth:.s subpart means adata process:.ng o

device capable °f aCCePtlng data. performing presc:r:lbed cperauons en

the data, and Supply:.ng t.'he results of these operaums. for acample._
device that operates on discrete.&ta v perfornn.ng arithxret:.c and |
logic processes on the data, or a dev:Lce that opemtes on analog data
. by performing phys:.cal processes on the data.
Carp:terdatabase ’ asusedmth:.s subpart, neansacollectmn
of data-:l.n.a f_orm capable of be1ng p:oc;_&;sed ‘and opergtedon by a
Cmputerprogram, asusedmth:.ssubpart xreansaser:.esof

:mstruct:.cns or statements in a form aoceptable to a ccnpul:er, des: gned '-

- to cause the -cmp:ter -to execute an operata.cn or oper.at:.ms ' Carg:ter

programs mclude opemung ﬂrstests. assemblers, cc:rp:.lers, mtemters

data rranagatmt systens, util:.ty prograns, sort—merge programs and

- ACPE naintenarme/d:agmst:.c _r_a:ograns, as well as appl:.cat:.cns programs N

such as payroll, mventory contml, andengmeen.ng analys:.s prograns
cmputer Programs may be e:.ther nach:.ne-deperﬂazt or nadu.ne—:.rﬂepen—
dent, and may be gmeral-p:rpose in nature or be desig:ed to sat:lsfy |
-the requ::.renents of a part:.cular user,

(YR
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"Camputer - software", as used in this subpart, means computer

programs ard cui’iputer: data bases.-

"Camputer software docnmentat.ion? 3 as used in thls s_ubp_art, means

technical data, ‘including computer 11st1ngs, and prmtouts. in hwuanv-

readable form which (a) documents the design or detaxls of carputer

software, (b) explams the capabilities of the software, or (c) prov:.des ‘

operating 1nstruct10ns for using the software to. cbtam desired results
from a computer.
"Data", as used in this subpart, means recorded information, -

regardless of form or characteristic,

"Detalled manufacturlng or process data", as used m this subpart,

means téchnical data necessary to enable manufacture of_- end -items,

camponents ardgnndifications-. or to enable _the performance of process,es._

"Develq)ed as used in this subpart, mears that the 1tem, ccuponer
or process exists and works as mtended Thus, the ltem or oanponent
must have been corstructed or the process pract:.ced Workamllty is

generally establxshed when the item, ccmponent: or process has been _

analyzed and/or tested sufficiently to demonstrate to reasonable people

skilled in the applicable art that there is a high probabiiity that it

will operate as intended.” Whether, how much, ani what type of tes_t_i_ng L

is required in addition to analysis depends on the nature of the item, | |

camponent, or: proc:ess and’ the st_ai:ez of the art. To be considered

“developed™ the item, component, or process need not be at t_:._hel_stage'

where it could be of fered -f_or sale or sold on the.cc:m_lex';cial _ma_i:!_-;et.
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"Form, fit, or function data”, as used in this subpart, means
tedmical dataperta:.m.ng to items, camponents, or processes for the
p:rpose of J.dentz.fyuxg sourm, ‘size, q:nfs.gurat.l.m. nat.mg and attach-

\

ment daazactenst:.cs. fmct.lonal dmaracten.stics and performnce

reqm.retents (e g., specif:.cat:.on ccrrt-_rol drawmgs, mtalog sheets,
envelope dram.ngs qualification reqmrements, ete.).
'Govenment purpose hcense rights", as used in this subpart'

means rights to use, duplicate, or dmr_:lose technical data (or in the
SBIR Program cnly ﬁtﬁﬁef'eoftware). in whole or ifi part and in any.
manner, for Goverrment purpcses only a.nd to have or. pen‘m.t others to._
so for chermnent purpcses . cnly.  Government license rights includes |

' purposes of cmpetltz.ve procurement but do not grant. to the Gove

the rJ.ght to have or pernu.t others to use technical data (or the SE:
_ ngram mly ccrrputer software) for ccmterc:_al purposes. S '. f v»/‘"?é'{/
“Limited nghts ‘as psed in this subpart, meansnghtstouse,___ v 47
d'-lPlzl.c:a.te, or d:l.sclose technical data, in whole or in part by or for 1//,/3 f/W%'
the Govemnent. wu.th the express thti.tat:.on that such techm.ml data /
shall not “without the written permiss:.on of the party fumshulg_sudl _. : _

_.technical data b@ ' released or disclosed in whole ar in part cutside

t}'leGovernmem-. ‘usedmwholeormpartbythemmrentfornamﬁacture.
orinﬂ:ecasecfcmputersoftmredocmmtaum,forprepanmthesm.
orsmlarcatg:tersofmre,orusedbyapartyoﬂ\erotherthanﬂme;_:_.i
(@) sy Release. disclosure or use is necessary fcrenergaxcyrepalr:or

overhaul; pu:cvz.ded that. sud't release, d:.sclcsure, or use thereof outsxde the

S VL S S S,
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Government. shall pe ri'ade'subject-- to a 'prd':ibitim.against further use,
release, or d:l.sc].osure and t.'ha:l: the party f\.mm.s}u.ng the data be l‘lotlfl?i
by the oont.ractmg officer of such release, disclosure or use; . | ‘
N («8-),(&‘)’ ' Release or disclosure of to.a foreign govemment. that is in
- the interest of the Umted States and is requ:.red for evaluational or E
1nfonrat:.ona1 purpose under the conditions of (1) above except that | L ‘
sud'\ release or qhscl_osure may not include detall_ed manufacturing or '
process data, or | | | o
(¢) &Y any orl:her purposes specifically stated in the contract or
separate license agreenem;.. | . |
"?rivate_Expeose":, as used in this subpart, means that the. ,

ccst of development has not been paid in whole or in part by the |
Govermrent and that sﬁ&i":fcieveiopt\ent was not sponsored by 'or‘ | !
required as an element of perfomance under a Goverment oom‘.ract or ’
Subcontract, prov1ded however, independent research and development .aag
bid and proposal costs are'deemed' to be at pr:.vate' expense
Restra.cted nghts as used in this a:bpart means rights that

apply only to ccnputer software, and :anlude as a minimam, the r:l.g}-rt ;

o— |
(a) | 'st.e: ocnpjter software wit-h tiie"cutputer ﬁor v?nich- or with ;
vhich it was acquired,: includlng use at any Government mstallatim to-
which the cmputer may be transferred by the Government; /.~
(b) Use omwte.r softwaxew:.thabadmp oonpul:er if the oaip.:ter B 4
|

5.
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Government sﬁau--be made subject to a prohibition against further use,
release, or dlsclosure and that. the party furnishing the data be not:x.fled

by the oontmct:.ng ‘officer of such release, d:sclosm or use,

(17'3(,2) Releaseord:.scloeurebft.oaforelgngmemtent that:l.sm

t]'xemterestofthet}mtedStatesaxﬂls requ.redforeva.luat:.onalor A. .
informational purpose under the conditions of (1) above excq:t that_
suc'h release or disclosure may not‘ include. deta.x.led nanufactm.ng ar
,processdata,qr_ N : “
ir) (3) Any other purposes spec:r.f:.cally stated m the contract or
separate license agree-nent. S |
“Private Expense", asusedmthls mszart mansthatthe B
-cost of develol:ment has' not been paJ.d in whole or :Ln pa.rt by the e
Governrrent and that such development. was rr:rt sponsored by or '_ |

'requz.red as an t of perforrzence under a Government oorrtract or

suboorrt.ract }%wever, mdependent research and developrent and bld and

proposal costs are to be at private expense. o

"Rnetr:.ctednghts v asusedmthz.ssicpert means ng‘ntsthat N
apply only to: conputer software, and mclude as a nn.nmm, the r:.ght h
to— |

(a) Use computer software with the computer for which or with

vwhich it was acﬁ;tﬁ.red,-in_cludj.ng use at _any Goverrmerrt J.tstallata.m to '3

midatheq:@bernaybetmnsferredbythemvmt-, L |
(b) Useoazputersoftwarewiﬂaatadcupcmp:teriftheompmer

&
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for which or th‘n wh::.ch J.t was acou:.red 1s moperata.ve-

(c) Copy computer. programs. for safekeep:.ng (ardu.vee) or badcup
pm:poses- and (4) xrod.x.fy oonputer software. or octrblne it with other
software, subject to the prov:Lsz.on that those portions of the der:l.-
vat:.ve software moorporatmg ratr:.cted nghts s.:ftware are sub]ect to |
the same rwtncted r:.ghts. In add:.t:.m, restrlcted r:.ghts :.nclude any :
other spec:.f:l.c r:.ghts not mcons:.stent w:.th the minimm r:l.ghts in |
(1)- (4) above that are ]J.sted or descr:xbed in a oontmct or descrlbed
in a license or agreerrmt made 2 pa.rt of a oontract. |

"Ted'mlcal data“, as used in this subpart means recorded J.nforna— :':‘

 tion, rega.rdless of the form or method of t‘he reoord.mg of a sc:.ent:.f:.c 1
.or technical ‘nature (J.nclud:.ng ccnputer software docwrentat:.on) Such
| term does not mclude corrputer software or data mc:.dental to oorrtract N
| adnmmtrat:.on, sud'z as fJ.na.nc:Lal and/or n'anagement J.nfornata.on. | |
| ~ "Unlimited nghts"‘ as used in this subpart means nghts to use, "
.dupllcate, release, or d:.sclose, techni@l data or ocmputer software J.n 8
whole or in part, manynexmerand foranypurpose\matsoever. andto |
'haveortopermltotherstodoso "

Un;mbl:l.shed“, as. used in t‘m.s subpart means t’nat ted'mical éhta
or computer softmre which has not been released to the pubh.c nor ‘been ..
fu::m.shed to cthers. w:n.tlnut restr:.ct:.oq cn further use or d:.sclosure. )
For the purpose oiE t'n.'l.s defmltion, dehvery of l:.m:.ted r:l.ghts tec:hnical -
datatoo: fortheGovermentmderaoontractdoesmt :Lnn.tself. B

oonst:l.tute release to the publ:.c. |




¥y

227.472 Acquisition Policy for Technical Dsta and Rights im

Technical Data.:

227.472-1 General. The.eeqnisition'nf'technical data and the |

rights to use such data requlres a balanc1ng of competzng

interests. : | g/ﬂﬂ \7‘

(a) The Government' teresf////;;e Government has

exten31ve needs for many k;nds of techn;cal data ‘and the rights

to use such data. Its needs may well exceed those of pr;vate
commerc131 customers. For defense purposes; mzllions of separa
equipment and supply 1tems..rangzng from stendard to unzque:
types, must be acqu:red operated. and ma:ntained often at
points remote from the sgurce of supply. Functzons tequiting

var;ed kznds ‘of techn;cal data 1nc1ude traxnlng of persOnnel

overhaul and repa:r. cstalogzng. standardxzat;on.'1nspect10n an

quallty control, packag;ng. and logzstlcs operat;ons. Technice

b e

[Dw /s

data result;ng from reseatch and development and productzon."'""'

contracts must be obtalned organ;zed and dlssemxnated to many

different users, Finhlly. the Government must make technzcal i

data widely available inithe form of contract-speczfzcat;ons in

the interest of increasing cempetition; 1ewerin§ costs and
prov:d;ng for mob111zat1on by develop;ng and 1ocat1ng alternat:

sources of supply and manufacture.

(b) The Contractor's Interests. Commerc1a1 organ;zations"

have a valid econom:c interest 1n techn;cal data pertaznxng to.

1teme. components, Of procegses whzch they have developed.' Suc
technical) data is often eloeely held in the commerc:al sector

because its discleosure to competitors could jeopardize the

5.;
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competitive advantage if:was developed to grpvidg._ Public

digclosure of such technical data can gause_ég:iogs economic
.hardship to the originating company and vould not bélinﬂthe_
interest of the United. States in enéﬁutagiug:innqya#ion as well
as encouraging contractqré to‘develop'at pri?gté expenég‘iteps,

components or processes for use by the Government.

(e) The‘Balancing of Interests.
(1) There is no necessary correlation between the

Government's need for technical data and a contractor's ecpﬁbgi

interest fherein.ﬁ Howeﬁer. in bqlénging.the Goveyngént{s
requirements for technicel data against a cqntfagté:f; interest
in protecting its ;échniéaludéga. there may be_a cqnsidgr#b1e7: _ -
identity of inﬁerestt This is_particularlf trﬁe i§.tﬁe:¢qse_9f‘
innovative.coﬁtractbrs who can best be encgura;gd:to:devélop at
private-expensg items of military uéeﬁulnéss:yhére”;beir_rights
in such items3a:e‘sctgpulously pfoteq;ed, |
(2);51; isfequally impﬁftant thgt the_pre;nmghﬁ_fos;er

'successful contractual relationships and:gnqqﬁQagé'gz:gady;flowf
of data essential téeGovetnment heeds_by confining.it3' 
aéquisitions;of technical data tp'caseszﬁf actual need.
Certainly thé"éovErnﬁent-nuét not be barred from-ﬁa?gaining_ﬁnj
contracting to;obtain::hé téchnicél.dﬁga.thqt it needs, even

i

though that technicsl déta‘ﬁo:mqlfy may not be-discloqu in

commercial;practiée.' Moreover, when the Government pays for

research‘and-develqpnent.wqu[which_p:pduces_new.knowledge,_

products, or prdcesses; it has:an”gbligation to foster

technological:pfogreés.thﬁough iide_dissgmi@ggion of:the_hew aJd




fuseful information derived from such work and where practicahleé.

Government respect for its contractors' economic interest inm

~depend on either the category of the data or whether the iten.:fé

to prov:de competitiverqpportunztles for suppljxngfthe:new

products and utilizing the new processes.

:(j) 'At the'same.time,'acquiring; na;nta;nxng. storin?;'¢

, retrieving, and dzstr:butzng techn;cal data in the vast

?' _"“l'.-

quantities generated by modern'technology 1s~cost1y=andi ='; L

burdensome for the Government. For this reason alone, it is

necessary to conttdl'closely the extent and nature of technicag;

data acquisition. Such control is also necessary to ensure

technical date.releﬁiﬂg_to their frivately developed items.

227 .5472-2 Establisﬁing Minimum'Requi:ements; It is the pollcy of

the Department of Defense to obtain only such ‘minimum. technzcal
data and data rlghts a5 are essent1al to meet the ‘Government ' s:j

needs. Cons1de:at10n shall be given to_euch'fectors as: - whether

or not the item, component, or process will ‘be competitively |

acquired; whefhef repaif‘ehd overhaul work will be contracted éut'

or serviced in-house; whether the repair or replacement parts | .

will be commercial items, or acquired by form, fit or fumction -

data. performance specificationseor by detailed:engineeringﬁ
draw;ngs. Once the Government's technical data needs are: properly
identified, the appropr;ate technical data rxghts to ueet those

needs can be determ:ned " Whether the Governnent alreedy has or. 

will need to acqutre the necessary rights in the technical dat; .

or will need to consider alte:nate procurenentuprocederes. vil}TAJ:;

component, or process was developed exclusively.vi:h'Federel

LY




. practicable. (See Subpart 217.72 for additionalusuidance;)

of being responsive to a solicitation or as a conditioﬁffo;:th

United States any rights in technical dats beyond those to whi

funds, exclusively at pfivatg_e:pgnse,_or in part with Government

funds and in part-at private expense (See 227.472-5). In decid

how to acquire such data-and‘dgta'rights. or how to otherwise;f

achieve the Government's furposes.-it is the policy of the
Department of béfehqg to‘dse-procedures that are the least

intrusive on the contractor's economic interests as is

227 .472-3 Early Identification., In order to determine vhat

minimum technical data and data rights to obtain in each

écquisition;”it is necessary for the Government to identify its

various uses of and needs for technical data 'as early as is

practicable in the acquisition of any item, component, or

process. Such identification should be made before contract award

or, for major weapons systems, prior to entering Full Scale

Development. It is alse important that contractors be requir

to provide early identification of any.technical.daté that they -

intend to deliver with any restrictions on its use..

227.472-4 Statutory Prohibition. In accordance with 10 U.S.C.

2320(a)(2){F), a contractor or subcontractor (or a prospective

contractor or subcontractor) may not be required, &s & condition

award of a contract, to sell or otherwise telinquish to. the

the Government is entitled under ﬁectibn.227.4?2~5;'1t is -

permisgable, however, to consider in the evaluation of offers

such factors as the impact on life cycle costs of limitations

the Government's ability to use or disclose the technical dats

ei.

e
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227 .472-5 Standard Rights In Technical Data. The data_righgn.go‘i‘_

which the Government is entitled are -determined as follows:

.f(e) "If the Government basﬁfunded.or'will;fond-the entire
development of the item, component. or proeess.-then.the

Government is entitled to and will normally obtazn unlxmxted

rzghts 1n5the technlcal data.

#

(b)Y . If the“Government‘has~funded or willrfund a part_of_éhe

JF] whﬁlopment of the" 1tem..component, or process. then the _ . _
Sig////oéernment is ent1tled to unllmlted rlghts in the technxcal data.;

However, the Government should not acquire more data rlghts than B
it needs. Therefore, unless the contractlng officer detetmlneé,
during the identification of'needs'orocess. that unlimited.:igéts
are requzred the Government: will obtain Governmenn Porpose

JA' r,Lr?ense R1ghts if the contractor has or w111 contribute more than

flfty petcent of the development cost of the 1ten, component o}
@E izngvxcess or 1f the contractor is a small bus;ness firm or non- 1

prof;t organization that agrees to commercielize the technology.;_.;

(////The Government will. normally obtain unllmlted r:ghts in all other:_
. : . ‘

ases.’

(¢) If the item, compoment, or process is developed by a .~
contractor or subcontractor exclusively,et'private expense,_th%,,
Government is entitled to limited rights. Sueh data must be

unpublished'and-identified-as limited rishfs data. Hovever, ig

the Governnent deternines that it needs rights in technzcal da@a -
greater than Ixmited r:ghts. the contract:ng offxcer may
negotiate, pursuant‘to”227.472-63 with a contractor or

subcontractor to secquire additional rights necessary nq,meet.tie

g
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Government's ﬁeeds, provided that the additionallrights are
necessary to enhance conpetitibn by developing.ﬁlternative
sources of kugpiy and nanufactufe, As an alternative, the’
con;racting officer may considér.alternate proposals from the .
contractor or subcontractor to enhance competition.

(d) Notwithstanding (a), (b) and (c) above, the Governmeng

is entitled to unlimifed‘tights in the technical data in thé J ' o
< e

,Zx/ /
¢4Mﬂﬁ%%%/;
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following categories:

-(1)f.TechnicaIIdath:prepared-or.requi:ed to be

Ry

deliveréd undér.aﬁy Government contract or sﬂbccﬁtract and i

 constituting”cdrrectionS'o:'changes to Government-furnished déta
(z) Fo:ﬁ,'fit or function date pertaining to end-

itéms; components or processes, prepared or reduired to be

- delivered under any Government contract or subcontract;

(3)  Manuals or instrﬁctional»materials-(othér than.

:detailed'manufactur;ng ot‘process data) prepared or requiréd tb )
be delivered under & Government contract oOr subcontract neces;; b/
for installatibn. bperation, maintenance or training_purpoges..
.and | | |

&) Téchnidalzdata which'ié otﬁerwiée.pubiicly.
.available'br has been released or.disclosed by the contractor or.
_suhcontractér'wifhout restriction on further rélease-qf' |

disclosure.

227 .472-6 . 'Ob'ﬁa'iniig Greater Rights In Technical  Data. If the .

Government determines that it needs rights in technical data

greater than limited rights, the contrecting officer may

negotiate with a contractor or subcontractor to acquire-




‘:.‘- . . L3

additionel rights nacessarynto meet the Goverﬁﬁéht!a needs,

provided that the additional rights are necessacy.to dave;oﬁ
alternative sources of supply-and maaufac;uraﬁ(ség 2%7}&1312),;Aad
an alteraativa.to acquiring additional rights, the contractingjﬂ
off:cer may consider other proposals from. the .contractor or_.

subcontractor as to how to achieve the same obJect;ves..

227.472- Waiving Unlimited Rights in Iechn1ca1 Data. In those

cases under 227;472—5 whete the Government would normally obcagh ;\)'
unlimited rights, the Government mey agree to waive these

unlimited rights, provided that, in accordance thh 10 U, S C._f'

2320(a)(2)(G) (ii), the United States receives, as a minimum, &

royalty~free license to use, release, or disclose the data for

purposes of the UnitedjStates »including purposes of competitiv 'aanh;JV? ;

procurement (l.e. Government Purpose License Raghzs%:;ﬁgﬁzVﬁTrﬁ.

___..._—-—--—-"""""_T
Tesser r;ghts may only be obtaxned/under this paragraph

(3
after a determination by: the contract:ng off;cer_that.the_
chexnmentadoesgnot need unlimited rights and that thc_cpgc;ac#o;'
.agraéS'tq coﬁmercializc.theacechpology;

-227 577-8 Subcontracts. It is-the-policy'of Eﬁﬁ“ﬁapaffﬁzggf;

Defense that prime contractors and hzgher—tzer subcontractors

shall notfuaefthe1r powver ;o awatd-aubcopt:acts as economic ..
leverage to acduire rights in the technical data of their 4 i
subcontractors for themselves. AEEordingly. & subcontractor, who

would have,the_cightcpursuant_ta.227,472—5,xo fu:nish_cechnicalr.c

data with limited rights, may furnigh such limited rights data

directly to thc_Governnént_rathe:-chan,thrqugh the prime

" econtractor.

/3




227.473 General P;E:ocedures.

227.473~1 Early Identlflcatlon of Goverrment nghts.

QQ /a.),(-r)‘ Premta,ficata.on of Govermnent Rights. B
In order for the chezrment to make :|.nforxred judgnerrts cmcernmg

tiae cmpetitive reprocurement potential of :.tetns. components, procases

or computer software de.veloped,at_ pr:.va:te expense that an offeror |

intends to delivery nder a resultant contract, offerors sh_ail J.dent:.fy
to the mascimum pract:l.czble extent in their responses to sohc:;.tat:.a:s
suc'h pnvately developed items, conpcnents, px:ocesses, or ccng.rter |

software and the ted'\mcal data wh.'i.d't they: .

& (1) 47 intend to deliver with limited rights; o
@Q (-?) 447  intend to del.wer with Goverrnﬁent purpose or. unl:mu.ted | o
rights; or . B _

( 3) (i4tT have not yet deﬁernﬁned which ﬁ.ghts d’xeuld apply.

If dellvery of technical data under a resultant contract is expected
-the provision at 252. 227-7035, P-remrtlf:l.catlon of Rn.chts in Teduucal. '
.Data shall be included in the solicitation. If an offeror asserts
.'lmted nghts boanytedmicz—:l data in its proposal respcnd:mgtoth:.s |

requirement, chermnent fa:.lure to- object to or reject any such assert:._:;n N
 shall not. be anstrued to constl.tute agreement to any such data r:.ghts | |

assertion. Offerors w:.ll furnish, at the. wn.tten request of the ccntmct:.ng

officer, evidence suppcrting any. such ric;hts ,eontenum-men 'Ehe-era.ter:.a o

governing rights in technical data, as set forth in the clause at |

252,227-7013; are applied.

Gﬂ-) {27 Notification of Government Rights.

Becauseccm:mumginfmatlonmneededmﬂeracumctabouta
contractorsmtentmntousemtheperfomameoffhecorrtractany :

items, cmpa'lents. processes or computer software for which tec:hrncal

7 J
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.data would .be subject lmuted rights or’ ocn'puter software would be
subject to restncted r1ghts, the contractor will be requ:.red to adv:se
the contractmg off1cer oE this fact pranptly pnor to ccmn:.ttmg to
the use of the pr:.vately develcped itém, canpomnt or proc&is. If
possxble, the schedule should 1nd1cate the spec:.flc areas to whl.ch
limited or restrlcted r:.ghts are of ‘concemn and the notice requ:.ranents
shculd cnly address those areas. |

(1) 4y Under the clause at 252.227-7013, the contractor is not

required to advise the contracting officer as to items, components,
lpmcess_es or computer softﬁare for which not'ice-waa pre'vicusly.given :
in the same contract pursuant. to the prencti_f:i.cation procedure, or - |
- with respect to standard cammercial ‘items that are manufactured by
more than cne source of supply. Also, the 'contractor'-rea not obtain
, contractlng offlcer approval to use any item, ccmponent, process or -
computer softv_ware. in .the performance of the contract. If Govermment.
_ control on the contractor's use of privately developed items, com—
ponents, processes or cc:rputer software is deslred, spec1al prov:.sxons
. must be mcluded in the contract. ' |
(,z) i) Subsequent to contractor mt1f1catlcn, if the ccntractmg
of ficer agrees that certain technical data would be subJect to .
lnm.ted nghts, the contractmg cff1cer may then. determine whetner to .
negct:.ate for a llcensmg arrange:tent,.the purchase of addi.t:.cnal

rights, or to aicpt another s.utable alternat:l.ve. E Such alternat:.ves

may - include mcdlfymg the spec:.f:.cat:.cm 0 as net to- require or per-— !
mit use. of the prwately devel-cped 1.tans,_.catponents, processes or com-.

_ puter ‘software.

/5 o
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227. 4‘?3—-2 Chta.mmg Greater R:Lghts in “Private E;pense" Data.

(O m acoordance with DFARS 227.472-6 the Government may abtain
greater n.ghts or options for such rJ.ghts in any techmml data perta.x.mng
to items, c:z;ponents or processes deve.lqaed exclus:.vely at pr:.vate
expense for m:.ch the Goverrurent would ot-.‘ne.x:w:.se only be entitled to lnm.ted' |
rlghts. These greater r:.ghts nay be cbtained by negot.tat:.on of a 1unp
sum fee, royalty. or other cons:.derat.x.m and where appropr:.ate. should N
also J.nclude access to such techn:Lcal ass:x.stance as may be necessary to :
qual:.fy add:.t:.onal SOuUrces . | These mgots.at:.ons may be oonducted e:.ther |
by the Government, or upon Governnent request by the pr:.me oontxactor or
?ngher-tz.er subc:ontractor. Sudn greater nghts shall be stated in |
the contract sdxedule -as a separate item with a specific pnce and
shall not be obta.med under th;.s paragraph unless 1t is determned
after a f:.nda.ng upon a docxmented record that— | _

C.' ) iy there is a need ' of requ:.rement for d;sclosure of "PrJ.vate
Expense“ techm.cal data outside the Govenmt for purpoaes such as for
repmcurement or evaluat:.m of the J.tem, oonpment or process to wiu.d'r |
the techm.cal data pertams, and | | | | | o

9!9\( ) iy If the speczflc nghts obta.l.ned are for reprocurement. |
then the ant:.c:.pated net sav::.ngs m carpetlta.ve reprocurenerrts
from add:.tz.onal sources w:.}.l hkely exceed t:ne acqms:.t:.on wost. of
the tedmm.cal data and r:.ghts therem -
éﬂ) .(-2-)" In contracts for rrajor systems or major subsystems,
it may be in the best mterest of the Govenment to aoqu;.re repan.r

\
parts or cmponents dlrectly from a suboontractor. rather tha.n

%
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obta:.mnggreater nghts mtedm:.cal data. Insuch cas&i. theclause |
at 252. 227-7017 R:Lghts :Ln 'l*edmoal Data--Major sySt.em and Slmsystem

caatractor,mybeused._hlso,theGovenmmtsnghtmpurduasesudx
items dlrectlyﬁ:‘ansuboontractors shall be without the payma:t ofany |
feeormyaltybytheeovermnentorsuboontractorforﬂueuseofthef il

prime oontractor s ted1n.1ca1 data.r

- 227.473-3 Cert:.f:.oat;.ons R&se.rved.

| 227.473-4 Mark:mg and Ident:.f:.catlm Re@urarem:s

| ([Q () 42} Technical datadehveredtotheeovenmentpursmnt toany
ocontract reqmresrent shall be marked w:Lth the nutrber of the pn.me .
oom-_mct, S arﬂthe .
name of :the contractor and any suboontractor who generated t‘he ted'xm.cal.' |
data. Each piece of technical data subnitted w:.th 1_1.m1ted n.ghts ghall
also be marked with— |
() .(-r)’ the aut.’tmr:.zed restr:.ct:.ve legend and |
(,Q)(zr)’an md.l.oatmn (for exa.rrple, by c:ch:l.mg mdersoonng. or a

cte) of that poruon of ﬁ'xe p].ece of technical data to which the

legend is appl:.cable. The Goverment shall :.ncltﬂe such 1dmt1fy15g
markings en all reproductions thereof. | _
‘[y-} (27 The contractor has the r&epomlb:.hty to assure t:hat no ’
" restrictive nark:.ngs are plaoed on tedmical data except in acmrdahoe
with the "Rights in Technical Data and oa:p:ter Software" clause at
252, 227—7013- Cﬁﬂfﬁ@'\t mtloes as. SpeCifJ.ed in Title 17 United Statee
Code, Sect:.ons 401 and 402, are not co:m:.dered restrictlve na.ﬂangs
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When the claixsé: at 252.227-7013 "Rights -in Technical _'Data and Carpute_r .
Softyare“- 1s required, the clause at 252,227-7018, ‘-'i%est_:rigtive Markmgg» |
on Technical Data“,- shall--aiSo’;be included in the contract. 'Iher‘aqnt:a-cf:or';
procedures reqmred by this clause shall be rev:.ewed by - o :
the Contract Ad_mmi.st_xfat_mn 0£f1ce. In addition to the nghts afforded :
tdthé Goverrment by the clause at 252.227-7018, “‘.‘Rest::.ct].ve Ma;k:.r__\gs
on Techriical Data", the fbllc«.'ing action}.-', are.g-avaiiable to insure
proper marklvg of technical data: - - - |
(’Q (/) ,(»rT Fa].lure t atabllsh, maintain and follow such markmg procedu;es .
may - be de=med to render technical data nonconforming and subject to o
FAR Section 46.102 and to withholding of payments under the “Technical | o
Dat:a——wlthholdmg of Payments® clause.._., ' , L S
ﬁQ (=) 447 Wihen a pre-award survey is requested by the p.trchasmg |
‘ offlce, the quallty assurance review shall include as an item of spec:.a]:-.__ .
1nqu1ry an exaunmatmn cof the prospectlve mntractor s pmcedures for |

canplying w1th the "Restrictive Markings on Technlcal Data" clause. '

(3} {1 The contractor's proeedures for crmplymg with the "Restrict Lﬁé “
‘Markings on Technical Data” clause shall be reviewed when holdlng "
post—award conferences p.lrsuant to FAR Subpart 42. _
&(c) }Z{ ~ Unmarked or Improperly Marked Techmca]. Data,
gg‘:}suant o the Valida'tion.Proceéﬂr.;es of 227.473-5 and the clause jat

252,227-7037, Validation of Restrictive Markings on Technical Data, the
Goverrment has the right to require the contractor or subcontractor to |

furnish sufficient evidence to justify the propriety'of any restrictive
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na.rk:t.ngs used by the oontractor a techm.cal &ata de].l.vered to the
Govemnem; mder a oontract or subcontract.
| 'I‘ed‘tm.cal data rece:.ved without a_ restrictive legend shall be
deemed to have been furm.shed with unlimited ridhts. : However, witm.n
six umthsafter delivery of such data’ t}xe.camfact:_orznay request |
pernﬁssién to 151ace restr:.ct:.ve r:arkmgs on such data at his own expense |
and the Goverrment nay - o) pernut 'if theé contractor-—.
QQ fj (4-)' demcostrates that the omission of the restrictive rarking was
(;,)(-rr)' JustJ.f:Les that the use of the markings is authorlz.ed, and .
%QQKC 3] -(-::n—)- reheves the ‘Government. of any: ls.ablhty w:.th respect to the _
se of d:.sclosure of suc?n techm.cal data. .. | | _ _
QQ @) (Ar)’ if ted':m.cal data is rece:.ved with restrictive na.r]ungs which = E
the chemment bel:.eves are mpmper the- Govemrent will nevertheless . _
honor the rﬁtrlct:.ve 1egend until the issue is resolved in accordance v.lth
the Val:.dat:.cm procedures.- : | | | : E
: ;T.Q (o) 5 I techm.cal data which the contractor is: autlmr:.zed by the -
contmct to furn:.sh with restrictive markings is received with. J.nprcper o
markings, the ted'mical data shall e used according. to the proper restﬁ:l.ctlon
and the contractor shall be required by wr:.tten muce to ccrrect 1-.he |
na.rk:.ngs to confom with those. sped.f:t.ed in the cxrrtract._ if the o

cormractorfaa.lstocm-mct thenarkmgsw:.ﬂun 60 daysaftermtace,-__ )

i
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dcvermimt perscnnel may correct the markings at the contractor's
expense, notify the contractor in writing, "and will thereafter use the

technical data '_accm;dingij(; ST
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227.473-5 Validation of RestrictiVe'Markings on Technical.
Data. | |
- {a) Pollcy and Procedures. . e _ _
(1) _General. 10 U.S. C. 2321 sets forth rlghts and
procedures pertaining to the validation Qf restrzctlve marki

asserted by:contractors and subcontracto:s.on.the use,

duplication; or disclosure by the Government and others of |

technical data delivered under contracts or subcontracts for

supplies or services. 10 U.S.C. 2320 provides authority for.

the Department of Defense to establish remédies when data

~delivered or made available under a contract is found to not

satisfy the_tequirements of the contract {e.g., contains

improper or unauthorized restrictive legends)._-The Government
may review the validity of any restriction on technical data,
delivered or to be delivered under a coritract, asserted by t

contractor or subcontractor. Such review should be accompli_

1f DOSSlble, before acceptance of the technlcal data. Dﬁrin

the period within three vears of flnal payment on a contract:

thhln three years of delivery of the-technxcal_data, whiche
is later, the contractihg officer may review and make a writ
determination to challenge the restriction. The Goéerhmeht
may, however, challenge a restrzctlon on- the release, disclos

or use of technlcal data at any tlme if such technlcal data

is publicly avallable; {(ii) has been furnlsheduto the United‘

ngs

or .
ver .

teﬁ

sure

(i)f

States without restriction; or, (iii) has been otherwise mad

available without restriction. Whenever the contracting off

e

i

icer

i
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- accompanied by suppqrting_documentation). ‘Such reguests from

. explaining the basié_for any restriction asserted by the

finds it appropriate to guestion the validity of restrictive

markings on data pﬁovided by;contraCtors.or.subcontractors,ithe

contracting officer shall.fqllow&thé_procedures set forth_b%low,

: ; §
Only the contracting officer's final decision resolving a formal

challenge by'sustainiqg the validity of a restrictive marking

constitutes "validation" as addressed in 10 U.S.C. 2321. A

decision.by the Government, or a'determination by. the

contracting offlcer, to not challenqe the restrlctlve marklng--"

or asserted restrlctlon shall not constltute valldatlon“-

(2) Prechallegge Request for Information.

(i) Prlor to making a written determination to challenqe,
aﬁd.to assu:e that the formal qhallenqe-process‘ls not unduly

or prematurely invoked, the contracting officer should request

the contractor or subcontractor to furnish information

gontractozqof subcontractor on the right of the United States

or othets to use technical data developed, delivered, or to be .

deliveréd, under. a contract. .In this reqard, if the infcrmation

contractor or subcontractor Lo furnlsh additional Lnformatlon
in the records of, or otherwxse,;n;the posseSSLOn;of or

available to, the contractor or subcontractor to Jjustify the

validity of the ;esﬁriptive_ma:kfngq(e.g.,“a statement of facts

'prov1ded is 1ncomplete, the contractznq off1cer may request Lhe'

the contracting officer should be in writing and should state a

reasonable time for .submission of the required data. -
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(ii) The contracting officer_should'alsc”reqdest

information and advice from the cognizant:Government'activiﬁy

havinq-inte;est'in,‘or*contfol of, the dstafregerding'the

validity of the markings. If the contracting officer receives

advice that the valldlty of restrxctlve marklnqs on technlcal

data 1s questlonable, the" contractlnc offlcer shall request N

that the 1nd1v1dual or office raising the questlon provxde
wrltten rationale. for the assertion. -

(iii) If the contracting offlcer,.after.reviewinc the |

information provided pufsuant.to (2) (i) and- (ii) above, and jany

other available infcrmaticn, determines that reasonable grounds.

exist to question the current validity of a restrictive markinQ}'

and that continued‘adherence to‘the'marking.would-make]

1mpract1cable subsequent competltlve acqu151t10n ‘of the 1tem,

component, or process to whic¢h the technical data relates,_theZ:

contractlng offlcernshall proceedfln accordance-w1th paragrapn'-
(3) of this section. If, when requesting information undet' 
(2) (1) above; the contractor or subcontractor fails to respoca_f'

to the contracting officer's written zequest-within'e reasonable

periqd, the contracting officer shall proceedcin accordance
with paragraph (3) of this section.

(3) Challenge.

vl .

(1) If the contractlnq offlcer determlnes that a challenge

to'the_restrlctlve-marklng.1s.warranted, the contractlnq off

%_

shall promptly send aiwritten-chellengefnotice to the_contractor

or subcontractor.  The cOntracting'cffiCer‘s_determination'Ec

=

y
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- challenge shall be in writing and shall be made within the it

.reqardless of dollar amount, and

¥

year period cited.in paragraph,(a)(l)”above; The challenge

-the restrlctlve legend shall be zssued bv the contractlng

hree

to

offlcer in a written notice to the contractor that shall-,r__,:

(). state the specxflc qrounds for challenglng the
asserted restrlctlons- | _ | |

(B)‘ requlre a response w1th1n 60 days justlfylng and
prouiding approprlate ev;dencecas to, the.current.valldlty o
the asserteé restriction; | ) |

(Cl state that a DoD contractlng offlcer s final decis

1ssued pursuant to paraqraph (f) of the clause at 252 227- 70

sustalnlng the valxdlty of a restrlctlve marklnq-ldentical t

the asserted restrlctlon, w1th1n the three—year period prece

the challenge, shall serve . as justlflcatlon for the asserted

£

1on,'

37,
C

dlng

restrlctlon 1f the valldated restrlctlon was asserted by . the_;

same contractcr or subcontractor (or any 11censee of such
contractor or subcontractor) to which such_notlce is being
provided.’

(D) state that a response will be. cons16ered a claim

w1th1n the meanlng of the Contract Disputes Act of 1978 and.h

must be certlfled in the form prescrlbed in FAR 33.207,

(E) state that fallure to re5pond to the. challenqe not

will constltute agreement-by the contractor or subcontractor.

with Government actlon to strike or lgnore the restrictive.

legends .o

ice
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(ii) fﬁe contractino offioer shail ektend the-tfme for
response-as:apﬁropriate if”the contractor.or snbcontraotor-'
submlts a wrltten request show1ng the need for addltlonal trme
to prepare a response.-"" o " |

(111) Any written response from the contractor or

‘subcontractor shall be con51dered a clalm w1th1n the meanlng'of-

the Contract D1sputes Act of 1978 (41 U.S.C..GOl et-seq.), ande
must be certified in the form prescrlbed by FAR 33 207 i
t‘reqardless of dollar amount. o - S

{iv) If a contractor or subcontractor has recelved
.challenqes to the same restrlctlve marklngs from more than onea
contract1ng offlcer,_the contractor or subcontractor 1s.to
notify each contracting officer-of'the ekistence-of more than
one challenge. This noticelshall_alsotindicate which.ﬁnansQEred
challenqe.was-reCeived firSt-in'time'by'tne contraotor.or. .
subcontraotor.- The-eontracting officertnho‘initiated the first
in time unanSwered'challenge is the oontraotinguofficer whoiu

will take the 1ead in establlshlng a schedule ‘for the resolutzon

of the challenge to the restrictive marklngs.' Thls contracting

officer shall coordinate_witn all thé.other.contracting 0ffieersr
formulate a sohedule-for'respondingito”eaon'of tﬁe-challenoe:-.
notices, and distribute such schedule'to.all'interested'partiesQ

The schedule‘shall nrovide to'théfcontraCtor or'subcontractor'a_

reasonable onportunlty to respond to each challenge notlce.

All parties must agree to be bound by thlS schedule.__

45




(4) TFinal Decision.

(i) 'Pinal Decision When Contractor Fails to Respond. L If

the Contractor or Subcontractorffailé“to“respond to: the
challenge notice,  the contracting officer will then issue a
final decision that the reétrictive'markings are noE valid and
that theprvernmentfwill either strike or ignore the invalid
restrictive markings.. The final décisionwshall be issuedﬁas.a
final decision_under the,DiSputes cléuse'at'FAR 52.233—1.-’?his
final decision is to be issuéd'asisoon'as possible but nét later
than:éOQdastafter the expirationréf the'time period:df (3)'1):
or (iij abdﬁe. Followiththe issuénce of the final decisiqf,'
the contractiﬁq.officer may then'stgike or_ighore the invalid

restrictive markings in accordance with FAR 52.227-7037.

(ii)  Fipal Decision When Contractor or Subcontfacto; éa
Responds. . - .
(A)_iIf?éfter :eéiewing the7:e5poﬁse from the_ébnt?acforf'
or subCQntractor, the contracting*officér determines that thé
fqonﬁractor-o: #ubcdntfactor has justified the Validi£y of_the
restrictive marking, the contracting:officer*shall iSsue\§ §inai
- decisidhrto.ﬁhe contractor or subcontractor sustaining the
validity of £he re§£rictive marking, and stating £hat the
Govgrnment“will continue.to be bound by the-restrictive_markihgs.
The finai'decision shail bé.issuéd'within'so days after receipt
of the=¢ont:actor'sior subcont:adtdr’é response to the'éhallénge
_notice, or within_such-longer.period that the_contractin§ officer_
has qotified:the contraéto: orfsubcéntracto;'of the longér petiod

%
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that the Government will require. The notification of a longer

period for issuance of a-final decision will be made within 60

days after receipt of the. response to the challenge notice.

(B) (1) If, after reviewing. the response from. the contractor-

or subcontractor, the contractlnq offzcer determlnes that - the?o_
va11d1ty,of the restrzct;ve.marklng is not justified, the -
contracting officer shall issue a final.decision'to»the o
,contractor or subcontractor in accordance. w1th the stputes
clause at-FAR 52.23371. Notwithstanding paragraph (e} of thei
 Disputes clause, the final decision shall berissued within 60
days_aftér receiptbof the coutractor's or: subcontractor's,
response to the challenge notice, or-within_such-longer‘peric@fﬁ
that the contracting_oificer-has_notified the contractor or -
subcootractor of the louger,period-that the:Government willbiﬂ
require.: The notification of a longer period for issuanCeﬁof;um
final decioion.will,be made within-éo.days“afteréreceipt of.thei
response to the challenge notice. rSuch.a final decision shall
advise the contractor‘or:subcpntractor of the .rights of appeai-;_.
under the Contract Disputes Act. | |

(2)  The Goverument_will;continue to_betbouud by the
restrictive markinq for a period of.ao-days from.the-issuancetff'
" of the contractlng offlcer s final decision under (4)(11)(B)(;)'5

of thls sectlon. The contractor or . subcontractor, lf-lt 1ntendsf

to flle sult in the United States Claims Court, must provide: a
notlce of intent to file SULt +0 the contracting offlcer wlthln
- 90 days frcm the 1ssuance of the contracting officer's- f1nal

27




decision under (4) (ii) (B) (1) of this section. If the contra

or subcontractor'fails'to appeal, file suit, or provide a no

of intent to file suit to the contracting officer within the

90—day'period, the Government may cancel or'ignore'the

restrictive markings, and the failure of the contractor or

subcontractor to take the required action constitutes agreement

with such Government action.

(3) The Government will continue to be ‘bound by the

restrlctzve marklnq where a notice of lntent to file sult in

the United States Clalms_Cou:t:ls_prov1ded to the contractlng

officer within 90 days from the issuance of the final decisi
under (4)(ii)(B)(;) of this section. The_Governmentewill,nc
‘longer be bopnd.and may stfike o:_ignqre_the-testrictiveemar
if the contractor or subcontractor fails to file its suit wi

one year after issuance of the final decision. Notwithstand

the foregoing, where the head of an agency determines, on a

‘nondelegable basis, that urgent or compelling circumstances -

significantly affecting the interest of the United States wi

ctor

tice

on

kings
thin

ing

{11

not permit waiting for the filing of a'suit in the United:St

Court, the aqency may, followan notice to the contractor or

subcontractor, cancel and ignore such restrictlve marklngs e
an interim measure_pend;ng filing of the suit or explratlon

the one-year period without filihq'of the suit. However, su

agency head determination. does-not affect the contractor's c

'subcontracto;'s right to_damages against the_Unlted States W

A5

ates

8

‘of‘

ch
r

here




its'testrictive markings -are ultimately upheld or to pursue |
other relief, if any, as mav be provided by law.

(4) The Governmeht will be;boundfby1the restrictive
marking where an appeal or suit is filed pursuant to-thef:
Contract Disputes Act until final dispositioh by an agency i
Board of Contract Apoeals or the United States Clalms Court.f
Notw1thstand1ng the fore901ng, where the head of an agency |
determlnes,-on a nondelegable-ba51s, that urgent or compelling‘
circumstances significantly affectingrthe-intereat'cf the
United Statea.will not:permit awaitingcthe decision by such
BoardLOf ContracteAppeals or the United States'Claims Court,"
the adency_may, folloWing_hotice tOnthe'cohtractor-or
3ubcontractor,-cancei_and ignore-such~rest;ictive markings ag-
an interim measure pending finalsadjddicatiOn.s_chever} such
agency head\determination'does not affect'the”contractor‘s‘ct_”
.subcontractorfs.right to damages against the Unitedjstates;"
‘where itsvtestrictite markings are-ultimately upheld-or to
pursue othererelieﬁ, if any, as may be-p:cvided:by law.

-(SYa Appeal or Suit.

(i) If‘the:contractor'or‘subcontractor'appeals or files
suit and if upon final diépoSition the coatracting-officer?sf“
_decieiOn is sustained, the-reétrictive markinqs‘oa the technical'
data shall be cancelled, corrected, or 1gnored.* "If upon final
d15p051t10n it is found that the restr1ct1ve marking was not
substantially justlfled, the contractlnguofflcerqshall determine
the cost to the chernment_of‘reviewinq the restrictiée markfﬁg

<




and the fees_and other expenses incurred by the Government in.
challenginc'the markinq; The contractor 1is then-liable to the
Government for payment of these costs unless the contractlngg
officer determznes that special clrcumstances would make such;h
paynent unjustg A :
(ii)  If the contractor or.subcontractor_appeals,or files
suit and if.upon.final_disposition the-contracting-offioerfsi
decision is not sustained, the Govepnment_shall continue to be .
bound'by the restrictive markinos. Additionally,.if the
challenge by . the Government is found not . to. have been made 1nn
good faith, the Government shall be. llable to the contractor'or;
subcontractor for payment of fees or other expenses incurredi by .

the contractor or_subcontractor'in defending the validity of.

“the marking.

(6) Privity of Contract. : _ ' | o . ‘ _" |
These procedures for rev1ew1ng the validity of restrictive
markings on technlcal data do not create or imply a pr1v1ty cf

contract between the Government and subcontractors.o
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227.473-6 Remedies for Noncamplying Technical Data. Reserved.

227.473~7 Non—msclosure Agreesments.

Technical data obta.medw:.ﬂi rights cother than unlimited.,
shall not be released outside the Government unless the recipient of
the data agrees to sign a non—disclosure and/cr non-use :agreetmt

consistent with the conditicns of the restrictive ridhts. Normally,

such agreements shall be provided by the criginator of the data. However,

it should be clearly wmderstood that the Govermment. ghall incur no

']iability for mﬁuthorized use ar disclosure by any third party of any |

such’ data. R
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'227.474 Alternative Methods of Cbtaining Greater Rights.

227.474~1 Reserved.

227.474-2 Reserved.

' 227.474-3 Direct Licenses.

Direct hcensmg is. another approach: to enhance ocrrpet:.t.mn

in privately- developed items, components, or processes. In this approad1 o

an acquisition stmtegy is used that calls for a oorrl:ractor to transferr |
data and technology directly to another. source. Mu.le this approach _ |
has the advantage of allmng the contractor to meintain direct control |
over the use of its h.nu.ted rights data, it may not be useful when the 4
Government. need_s to rre:_.nta:l.n direct oontrol ‘over the data to support '
the competitive procurement. Such dJ.rect l:.censmg a.rrangements are -
most useful in speca,al s:.tuati.ons such as. in leader ‘company oorru-actz.ag_
in accordame w1th FAR Part 17.4.. For this reason, dJ.reot licenses are'
qenerally not appmpn.ate for the acqtns:.tlon of items, oarpments, or.
processes hav1ng an estmated total acqu:.s:.t:l.on cost of less t.han $50
million of ROTSE tm:is o $200 m:.ll:.on of l:zoducl:ion funds.

QQ 227. 475—4 Explmuon of Restrictive Rights Legends.
(l) As an alternatz.ve to dbtaining. greater ngm-.s m limited

rights technical data, the Government way negotiate a time l:x.nutat.l.m
on such data ‘Time limits shall be negotiated on a case-by-case kmsis I
and shall balance the contractor's econcmic intef'e‘st in the data |
with the chemnent's need for competition and an enhanced defense
industrial base. The negotiation objective will ot exceed seven years. :

At the expiration point, the Government will normally obtain Government |

3"",15_/
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. purpose license.rights.':” | | ’
(2) If a decision is made to establish a time pericd for the

expiration of limited rights legends, the clause at 252.227-7013, -

Rights- in Technical Data and Camputer Software, with- its Alternate I, |

shall be mcluded in sollc:.tatlors and any resultant contract. The -
time permd, the exp1rat10n data of the 1egends and t.he nghts to be
obtained b,r the G_overment shall be specified in the .con_tract.._ Each
piece of data fﬁrﬁishéd under the -dontract'with. limited rights shall

be marked with the spec1al legend ard expiration date set forth in

Alternate I to the basic clause at- 252 22‘7-—7013, R1ghts in Technical . -

Data and Ccmputer Software.
(3) If it i\s"determined-‘that only a portion of the limited -

rights data delivered under a contract will be acquired with _a-”time

period for the expiration _d?'-the_ special legerds, the contract shall .

specifically identify that portion of the data, and Alternate I to the

- basic clause 25.2- 227-‘7013 Rights in Techni.cal' Data and Computer

~Software, may be q:proprlately modlfled to 11m1t its. appllcat:.on only

' to that port:v.on.




227.479 Contracts Awarded Under Small Business Inhovation Research
CProgram (SBIR Program). -
(a) P.L. 97-219, smll Busms Inmvauon Develq;mnt Act of
1982, reqm.m certain aqencies to &etahl:sh a Small Busmas Innovat:.cm
Research Program (SBIR Program). The public 1aw also J.ncludes “terminciogy
prov:.d;ng for retention of rights in data generat.ed m the perfornance
of the cntract by the small business concern”.. 'Ihe Small Business o
Administration: (SBA) Jssued Pollcy D:.rectlve No. 65—01 on 19 chenber
1982 to provide pol:.cy dJ.recticn for the conduct of the Strall Busmess N
Innovation Researc:‘h Programs w:LthJ.n the federal agenc::x.es. ’I'ne pol.l.cy |
directive was issued pursuant to the author:.ty conta:.ned in the publ:n.c law. |
(b) In the policy directive, t.he SBA in essence recamended that, [
e:n:ept for program evaluatton, agenc:.es should protect tedxmcal chta
and computer software genemted under a.n SBIR Program contract (fmdmg
! agreenmt) for a per:.od of two years from the cmplet:.m of the cnntract |
wnder v&u.ch the tedmical data and ccnputer sof‘mare were generated, -.
unlcss the agencms obtamed penmss:.m to dJ.sclose such data and |
software from the contractor. The SBA also recammded that, e.ffect:.ve A
at ﬂ-ne cx:nchslcn of the t:m-year per.\.od, the Govennrmt shall have a
royalty—free ]J.cense m the tedm::.cal data and ccnputer software for
Government use. This license has been amended plrsuant to P.L. 99-500 7
and P.L. 99-591 to spec:.f:.cally :mclude the right to use the technical ZJ @
dataforompet:.tiveg-octmemnt 'IheSBAfurther recanmended . that
the contractor, with prior written permission of the contracting officer,
be a.fforded mmmP of copyright in technical data and computer |
software generated under an SBIR Program corrt'_mct and that the centractor
be allowed to publish (sﬁbject; o natimai_security considerations, if

G
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any) such data and software  The POllCY dlrectlve considered it -
appropriate that the Goverment sl-nould receive a. royalty—free license
under any oq:yr:.ghta:ﬂﬂxat each publ:.cat:.on should oont.a:man
appropriate acknowledgenent and dlsclainem'statenent S

(c) The clauselat 252 227—7025, nghts in. TEchnlcal Data and
| crnputer uoftware (SBIR,Program). 1ncorporates the cowerage rec:nnended
by the SBA pollcy dlr80t1VE and Shall‘be 1nc1uded in all contracts
awarded under Ehe SBIR.Program in which tedhn;cal data.or oaqmﬂxn:
software 15 r:eqm.red to be prepared. orlg:l.nated, developed generated
or dellvered.' The clause dlffers ﬁn:n the clause at 252.227-
7013, Rights in Tedhnlcal Data and Cbnputer Software, ln.that-lt“ K
. provides for the two (2} year perlod of Lum.ted rJ.ghts after which
the Governnent recelves a Governnent purpose 11cense in certaln
teohnlcal data and,crnputer software Ehat would otherwzse be subject
umllmmted rlghts.- Whlle use cf Ehe.clause is limited to contracts
awarded under Ehe SBIR Program Contractlng Offloers nay use- Ehe basic
concept.when negotlatlng for greater rlghts in 11nuted r1ghts
technical data.
227,480 Copyrights. .ﬁeserred;

227.481 Acqaisition of Rights iﬁ'ComﬁﬁterfSoftﬁare; ‘Reserved.
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277.482 Solicitation Provisions and Contract Clausas. _ N/ 0 o
(@)(1) The cmt.racl:ing officer shall insert the basic data clause /\.

at 252.227-7013, Rights in Tedu'n.cal Data and Calputer Software, in
solicitations and ccntracts when techmcal data is spec:.f:.ed to be
‘dellvered or c:::tgxter sofl:ware may be or:u.g.u‘xated. developed, or dehver
Me_g that such clause shall not be used in sol:.c:.taums and con- |
(1) When ex:.stmg works are - to be acquired in accordance
 with Section 227.477; N
{ii) When spec:.al works are to be acqu:.red in accnrda.nce
with Sectien 227. a76; f_ o |
(J.J.J.) Wl'len the work w:.ll ba performed by fore:n.gn sources ’

outside the United Stat%, :.ts terr:.tor:l.es. pcss&ssmns, or Puerto

Rico, in which case the’ clause at 252. 227-7032 Rights in Technical nata"
- and Computer Software (Fore:.gn) appllm-- “ | |
| (J.v) ?hen perfornance wJ.ll be h.mited solely to a.rdutect—-
engineer semcm or construct:.on, in wh:.ch case e:.ther the clause at

252.227-7022, Ardutect-mgzma: Work—-Un].:Lm:Lted RJ.ghts, or the clause |

at 252 227—7023, _Ard’u.tect— er Work—SQJ.e Prcperty RJ.ghtS; applies;
. W
(v) Mxenthecattmct isawardedmﬂermenonamll
Business Inmvat:.m Rseard-x Progzam (SBIR ngram), in whidn case t.‘ne
clause at. 252 227-7025. R:Lght.s in Tedmlcal Data and Carp.tter Sofbdare (SBIR
Program). aPPll&i:. "
| (2) The c:om:ractmg offlcer shall use the clause with its Alternate

Kl




19

I in accordance with the policy at 227. 474—'4' o
(3) The oontract:.ng off:.cer sha.ll use the clause w:Lth its Altenlate

_ II under the c:.rcumstances speclfled at 227 480.

(b) 'Ihe contract:.ng off:.cer, in order to prevent any

misinterpretation of the scope of the clause at 252.227-7013, RJ.ghts in &

Technical Data and Computer Softwa.re, in the contra\ciwrt
clause at 252. 227-7016 Gontract Sd'xedule Iterrs Requ:.r:.ng Exper:.mental,

}( 754 (14/@_

. <—C(/?

Develcglental or R&search Work, in sol:.c:.tatlons and contracts 1when

the sohc:.tat:.ons a.nd contracts. :Ln whcle or in part, call for exper:l.-

mental, develcopment, or research work as an elenent cf perfomance.

(c) The oontzact:.ng off:.cer nay :Lnsert the clause at 252, 227-.

7017, nghts in Tedm:.cal Data—-—Major System and Subsystem Contracts,

in sol:l.c:.tat:.ons and contracts fcr major system or major subeystens

under the c:.rmmstance spec:.f:.ed at 227 473-2(2)
(d)  The caitmctlng ofﬁcer shall :msert the clause at R
252, 227—7018 Rﬁtr:.cuve Marklngs on 'I'echrucal Data, ln all sol;:.c:.ta—
tions and ccntracts in accordance w:.t.h 227 4‘73—4(2) | |
(e) The oontxactmg off:.cer shall insert the prov:.smn at
.252 227-7019 Identi.fa.catz.on of Restr:.cted R.‘Lghts Catp.:ter Scftware, m e '
sol:.c:.tatlcns and oo:rtracts in accordance w::.th 227 481 :: | .
(f) 'Ihe cont:actnxg off:Lcer s.hall insert the clause at :
252.227-7020, Rights in Data—-Special Wcrks in. sol:.c:.tat:.ms and con-'

tracts as required by 227. 476.

(g) 'Ihe mtractmg off::.cer shall :.nsert the clause at
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252.227-7021, Rights in Data—Existing Works, in solicitations and
contracts as required by 227.477.. | |

(h) 'Ihe ‘contracting officer shall insert the clause at |
252.227-7022, Govern-nent Rights (unlimited) in sol:.c:.tatlms and con~ |
tracts in accordance with 227. 4'78-2(a)(l)(3.) | '

| (J.) The contracung officer shall msert the clause at

252,227-7023, Draw:ms and Other Data to Becctte Property of chemrent,
in sol:.c:.tatlcns and contmcts in accordance w:.th 227. 478-2(a)(1)(3.1)

(j) The contract:.ng ofﬁ.cer shall msert the clause at
252.227-7024, th:l.c:e and. Apprcval of Restricted Desa.gns, 1n solic:.tatmns
and contracts in accordance .w::.-l-.h 227.478-5.. o _

(k) The cmtr.act:x.ng officer shall msert the clause at
252. 227-7025, Rights in Technical Data and Computer Softwere (SBIR
Program).-_m: sollcxtat;.ons.- and contracts ;n._accordame with 2_27.4‘79._ 7

(1) The omtractmg officer shall insert the clause at - | |
252.227-7026, Deferred Delivery of Technical Data-or}(;qt_pute:f Softwa.re -
in solicitations and. contracts in accordance with 227.475-2(b). -

(m) The ccnt::actmg offn.cer shall msert the clause at _
“a2s2, 22‘7—7027 De_ferr:ed Ordermg of Technical Data or Carp.rter Sofl:\-are, |
in sol;.c:,tatz.ons and. contracts in ‘accordance with 227, 4‘75—2(c)

(n) The cxrrtrect;mg- officer sha'll‘ m_.-sert_ the prov:.s:.on at 1 b
- 252.,227-7028, Requ.trenent for Technical Data Certif:.catlcn in solicita-

tions in accordance with 227.473-3.

7
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(o) The contractmg off:.cer shall J.nsert the clause at
252.227-7029, Identification of Techn:;cal Data. 1n all sohc;\.tatlms and_
oontracts in accm:dance with 227. 473-4. A

(p) The ccntractmg officer shall msert the clause at
252.227-7030, Tedmical Data——WJ.ﬂmoldmg of Paynent. i sol::.c:l.tat:.ms :
‘and contracts in accordance w:.th 227. 475-3. *

(q)- 'Ihe ccrrtract:mg ofﬁl.cer ghall’ mse.rt -ﬁle clause at
252 22‘7—7031, _ Data Requlratents, in sol:.c:.tat:.cns and ccrrtracts m
accordance w:t.th 227.475-1. B | e

(r) The cmt.ract:mg of ficer shall insert the clause at ;

252, 227-7032 Rights in Technical Data and Ccmputer ‘Software (Eore:l.gn),
S in sohc:.tat:.ons and contracts in acmrdance with 227. 4‘75—-6 :
. (s) The ccntractlng officer shall' insert th’e* clause at E
_ -252 227-7033 nghts in Shop me:mgs, in sollcl.tat:.cn arxi ‘contracts J.n

accordance with 227. 478-—2(a)(2) |

(t) The cmtractmg officer may insert the. prwisa.cm at
252.227-7035, :Prenot:.fl_c':'atldn of Rights in Technical Data, in

. solicitations in acoordance with 227,473-1.° |
(u) ‘The contracting cfficcr'shéll"iﬁSert the ‘clause at. |
252 227-7036, Certif:.cat:.on of Tednmml Data Ccnfctmu.ty. in all con-
tracts in accordance w1th 227 4‘73—3. _
(v) 'Ihe,cmt.ra.ct.ing-off:i.cfer ghall z.nsemt 'thc cJ.ause at 5
252.227-7037, Validation of Restrictive Markings on 'I\ed'mcal Data, m |
solxc:.tat:.ons and ccntracts wh:.ch require the del:.very of tedxmcal o
data. | |

27 2
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252.227-7013 Rights in Technical Data and Computer Software. As
t»rescribed at 227.482(a)(1), insert the following clause:
RIGHTS IN TECHNICAL DATA AVD COMPUTER SOFTWARE (MAY 1987)
(a) Definitions. ) '
‘ The terms used in this clause are def:.ned in 227 471 of the ‘
Department of Defense Supplanent to the Federal Acqu:.s:.t:.cn |
Regu.lata.cn (DEARS)

(b) Rz.ghts m Ted‘xmcal Data.__

(1) Limited nghts. 'I'ne cherrmlent s‘nall have J.uru.ted r:r.ghts in:

(i) tec'hm.cal data, listed or described ln an agreement mccrpcrav_.ed |
into the Sdnedule of this contract, wh:.ch the part:.es have agreed w:n.ll
be furnished w:.th lmu.ted rlghts in acccrdance w:Lth 227 472-6; and |

(ii) mpubl:.shed techmcal data perta:.m.ng to J.tems, ccmpcnents, P o
Or processes developed exclus:.vely at pr:.vate expense, and unpubl:.shed |
computer software dccxmentatlon related to ccnputer scftware that 1s |
acquired w:.th restncted rights, other t.‘nan such data J.ncluded in
(b)(3)(1), (.1.11), or (iv}, below. Ln.rru.ted r:.ght.s shallbe effect::.ve
provided that cnly the pcrt:.cn or port:.cns of each pz.ece of data to .
which llnu.ted rights are to be asserted are identified (fcr exaxrple, by |
- circling, mdersccnng, or a ncte), and that the plece of data is |
marked with the legend below: o
A. the mumber cf the prlme c::ntract under whn.ch the t.echm.cal data_ is
to be delivered; -

B. the name of the contractor and any submtractorby whcmthe _

techm.cal data was generated

e
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LIMITED RIGHTS LEGEND

Contnact,NQ-:- ' T ot

Contractor:. i Ly

"The restrletions governing the use of teohnioal data marked wlth

thl$ legend are. set forth in the deflnltlon of "Limited Rights" in DFARS '

.'227.471 and other limitations as speclfloally agreed_tO'ln wrltlng.ln o
~accordance with DFARS 227.473-2. A copy of'thefagreed'to limitations; o

. shall be afflxed to all data subgeet to such llmitations. This legend, -

together wlth the 1nd1cations of the portlons of this data whleh are
subject to such llmltations, shall be 1ncluded on. any reproductlon hereof .
which includes any part of the portlons subgect to such llmltatlons.
The llMlted rlghts legend shall be honored only as 1ong as the data

oontlnues to meet the definition of limited rlghts.

.(2) Government Purpose License.nghts. The-Government_snali ﬁéfe
Government purpose llcense rlghts in.“( | | “ | |

(1) unpubllshed teohnloal data pertalnlng to 1tems, components, or ﬁ,
processes for which the Government has funded or will fund, a part of |

the development cost, unless the oontraoting offlcer has determlned that

the Government requires unllmlted rights and'

(A) the contraetor has or will contrlbute more than 50 pereent of :

: the development eost of the item, component, or proeess, or .
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(B) the contractor is a small business firm or nonproflt
organization that agrees to commercialize the. technology, and
(ii) unpublished technical data llsted or-deacrlbed in an agreement

incorporated into the Schedule of.the.contract‘ which the parties have

agreed will be furnished with G0verhment_purppse license rights in
accordance with DFABS‘227,H72—6 or 227.472-7.

Go;ernment purpdse_license rights shall_be gffective provideq'thét only
.the portion or portions of each piegé ofﬂdata to which Such rights are

to be asserted.are'identifiedlﬁfon example, by ecireling, underscoring,

or a note), and that the piece of data is marked wiﬁh the legend below: .
A. the nﬁmber of tﬁe prime conﬁract ﬁﬁder_which-the.technical data :
is to be delivered, | |
E B; 'the name of the conﬁractor and any subcontraotor_b} wh§m_the
technlcal data was generated, and |

GOVEBNMENT PURPOSE. LICENSE RIGHTS LEGEND

" Contract No. __ : .

Contractor: . L e

" The restrlctlons governing the use of' technlcal data marked with
this legend are set forth in the definition of . "Government Purpose
License nghts“.ln_DFAﬁs 227.471.  This legend, together wyth the |

indications_of.thé portions of this data which.are subject to such

“®
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limitations, shall be included on any reproduotion hereof which includes_
any part of the portlons subJect to such llmltatlons and shall be

honored only as long as the data continues to meet the deflnition of

Government purpose license'rights._‘

(3)  Unlimited rignte; Unless_other'rights have been agreed to in ..

writing in accordence ﬁith DFARS 227.472-7, the Government shall have
unlimitedznights in:

(1) technical data'preperedfor'required to be delitered under this
or any other Goeernment oontraot or'subcontract'end-oonstituting
oorreotions'or ohanges to deernment-furnished data or computer .
software} |

(ii) form, fit, or fenotion-data pertaining to items; components,
or prooesses'pbepered or'required tolbe delivered under this oé any
other Government-contraot‘or-suboontract;- |

(iii) nanuals or inst;uotional,materials (otner thanidetaileo;‘
manufacturing or prooees data) prepared or required to be delivered
under this contract or any.suboontract.hereunder-neéeSsery.fof'
installetion, operation,_maintenanoe,”or.training purpoees.

(iv) technical data,fwhich'is othenwiee.publicly.available? or has |
been, or is normally.releaSed.or disclosed by.the.contractor or
subecontractor, w1thout restriction on- further release or- disclosure,

(v) technlcal data in. which the Government has funded or w1ll
fund, the entlre development-of the item, component, or procese:e

(vi) technical data in which the Government. has funded, or will

fund, a part of the development cost of the 1tem, component or progess,
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and the contractor has not or will not contribute more than 50 percent
of the development cost; |

- (vii) teehn1cal data in which the Government has funded, or W1ll
fund, a part of the development cost of the item, component, or process,

and the contractor is a small business firm or nonprofit organizatlon

' that does not agree-to.commerciallge the technology; .and

(viii) technical data in which the Government has funded, or will
fdnd, a part oflthe-development.costwof the.item,,component, or process,
and, notwithstanding (b)(3)(vi) and (vii) above, the oontracting'officer |
has determlned 1n ‘accordance. w1th DFARS 227 472-5(11), that the

Government requires unllmited rights.-
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() Rigm-.s in Cmp:t.erSoftware '-

(1) ”Restr:.cted RJ.ghts.

(i) ‘The Governmant shall have restncted r:.ghts in ocmputer
software, hsted or described in a license or agreenent made a part of .
this cn'rt.x':_act, which the parties have agreed w:.ll be furnished with
reéi:ricted rights, Provided.: however, notwithstanding any contrary pro—-.
vision in any such hcense or agreement, . the chemmnt shall have the
r:.ght.s mcluded in t‘ne definition of "rest.r:.cted rights" in paragrag'l
(a) labove. Such restricted rights are of no effect u_rzless ‘the computer
software is marked by the contractor with the following legend.'

| RESTRICTED RIGHTS LEGEND =
: Usé-, duplication,: or disclosur.e.. is subject to
resﬁriétions stated in Contraict No.

with . (Name of Contractor)

ard the related corrputer software docmrentauon includes a prcmment
statement of the restrlctlons appllcable to the carputer software. The
. contractor may not place any l'egend on computer softwa.re de.catmg |
restr:.ct:.als on the Govermnerrt s r:.ghts in such software unless the
restrictions are set forth in a license or aqreerent made a part of
this contract pr:Lor to the delivery date.of the software. Failure of-
the contractor to apply a restricted rights legend to such éanputer
software shall relieve the Government of liability with x;es_pet'.;t; to such
unmarked software. | | o | |

(i1) Notwn-.‘nstandmg subd.lva.smn (i) above. ccmrerc:.al carputer

%5
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software and re}.ated &:cv.mentat.'l.m developed at private expense and not
in the pubhc doma:.n may, if the contractor so elects, be marked with

~ the following _legenti: .
Use, dupl:l.cat:.on, or d:l.sclosure by the
Govamrrent is subject to. r&str:.ctlons 7

as __set- forth in subdivision (c)(:l')é('z.J.) of
 the Rignts in Technical Data and Computer

Software clause At?52;227“-701‘3;_- -

(Name of contractor and add:c&es)
. When acquired by the Government, c:omerc:.al cnmputer software and
related documentation SO. leoended shall be subject to the follow:l.ng

(A) Title to, and ownership of t‘ne software a.nd documentatlon
shall remain wz.th the oontxacter. L L

(B} User of the sof-tware and d:curentat:.m shall be limited to.
the facility for w'm.d'x J.t is acun.red. o 7

(c) ’Ihe Gove.rrmnt shall not provide cr otherw:.se make ava:.lable |
the .software or docmrerrt.at:.on. or any porticn thereof, in any form, to |

any third party without the prior written approval of the contractor.

Third parties do not mclude pr.':.me contractors, subcontractors and agents_ '

.of the Government who have the Gove.mment s perm:.ss:.m to use the
llcensed software and docmentatlon at the facility, and who have aareed
-to use the licensed software and &qurentatlon only m accnrdance w:.th

these res_tr:.ctz.ms. . This prov:.s:.on_‘does not limit the richt of the

§ 6
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Govemment 1o use software,-- docm\entation, or infornation t.‘nerein, _

which the Government. may. already have. or Obtain ‘without reetnct.:.ons

(D) The Government shall have the r:.ght to use the oortputer soft-

ware and docunent.at:.on with the canputer’ for_v.hi_d; :Lt ;i,s_-_aoq_t_n.red at
any cother fac:.l:.ty to which that o:xrputer may be t.ransferred to use
the canp:ter software amd docmentatlon w1th a backup oarputer when :
the prma_r’y computer is :Lnop_erat_:._ve: t oopy oc:mpoter p:ograms for_ 7
safekeeping (ard'xives) or backup purposes; and to modify the software ;
and d:cmentatlon or oorrb:.ne it w1th other. software, Prov:l.ded t.hat the
unmodified portz.ons shall remain subject to these restr:.cuons.

{2) Unlmu.ted R:.ghts in Ccmputer Software. The Govenment shall

have unlimited rlghts in: | _

(i} oomputer software resultlng d:.rectly frcm performance of -
experimental, developnental or research work wh].ch was spec:.fled as
an element of perfox:mance in this ar any Government contract or
subcontract; o o

(ii) computer software reqt.u.red to be or:.g:t.nated or developed
mder a Government oorrtract, or generated as a necessary pa.rt of perfo:m:.r

. a contract;

(iii) computer data tmses, prepared under ‘a Govenment contract, |

consisting of information suppiied by the GoVer-meht, information in
which the Govermnent has mlmted r:.ghts. or mfomatlon wludh is in

the pule.c domaln-

(iv) oomputer software prepared or requ:l.red to be del:.vered under )

this or any cther Government contract or subcont:act and 'consta.tuting'

t7
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correct:.ons or changes to chemrent—ﬁmshed camputer software- and

(v) computer software. which is ot‘nemse publ;.cly available, |
or has been, or is nomally released or d:.sclosed by the omt.ract.or or
suboontractor w:.tlmt r&stncl:ion .on further release or d:.sclosure. _ ”

(4) Tedxm.cal Data and Oarputer Software Prev:.ously Prov:i.ded

Wlthout Restnct:.m. Com-_tactor shall assert no restnct:.ons on fhe

Government s nghts to use or disclose any data or camputer sofmare _
which the cont.:ac:tor has prev:.ously del.wered t.o the Government w:.thout . |
restr:.ct:.on. The l:um.ted @ restr:.cted rights prov:.ded for by th.‘l.s )
clause shall not mpa:.r the right of the Govwemment to use s:mu.lar or |
identical o‘:‘ata or canputer software acq.u.red frcm other sources |
(e) Copyright. | e

(1) In addltlon to the rights granted under the provisions of

paragraphs (b:)__,_anq_(c) above, the oom-__'_r.actor hereby grants to the

 Governrent .a ronexo;usive, paid-up license througlwut. ‘the world, of the
scope see._ forthbelm, under any copyright owned by_ the oont'raotor.,_ ln
any work of autixorship Frepared Ifor ar acquired Ly the Government. unde: _
this contract, to reproduce the work in-.copies' .or-monor.ecorﬁs. :t.o
distribute.copies or phonorecords to the éub_l,ic': to perform or display|
ﬂie work pv.lbli"—le-.. and to. prepa.re derjvative works thereof, and to have
cthers do so for Government puzposes.,, witﬁ respect to tectnical data

and camputer software in which ﬂmeGoverrnnent has wnlimited rights, the

s




’s

1icense shall be Of the same scope as the rights set forth in the defi-

nition of "mlmted nghts" in DFRRS 227.471. ‘Wit respect to -

techm.cal data in wh:.d'x the Govermnent has limited rlghts. the scope of :

the 11cense is lmn.ted to the rlght.s set forth in the deflmtlon of
"limited n.ghts ", Wlth respect +o conputer software which the part:.es
have aqreed wz_'Ll be furnlshed with restr:n.cted r:.ghts, ‘the soope of the.
license J.s l.unlted to such nghts.

(2) Unless wr:.tten approval of the Contracting OffJ.cer is obtalnec

the oontractor shall not. J.nclude in technlcal data.or corrputer software_ o

prepared for or acquired by the Govermrent under thJ.s contract any
_.works of authorshlp in wluch copyright is not owned by the contractor
without acqu:.rlng for_ the Government. any rights necessary to perfect. a
rcopyright. lice;ise of thescope specified herei..n'.'--'-.. o o |
(3) As between the oontractor and the %vemt,. the contractor
shall be oons:.dered the “person for whom the work: was prepared" for |
the purpose of determm.mg author:.ty under Sectlon '201(b) of T:.tle 17,
United States Code. o | |
(4) Ted'xnlcal data:"aelive'rea'maefuﬁs éontfa‘:::-.-'w}ﬁdu carries a

comrr:l.cht not:.ce shall also mclude the follmng staterrent which shall

be plaoed thereon by the oontractor, or should the ccntractor iall, by i

‘This material 'may be reproduoed by or for
the U. S. Government pursuant to the copyrlght

11cense under the olause at 252 227—7013 (date)




o

(f) Removal of Unauthorized Markings.

(1) Notw:.thstandlng any provision of this contract concerning
inspection and acceptance the Govemmerm may, at the contractor's
expense,' correct czncel, or ignore any marking not authorized by the
terms of 'thls contract on any t.edm:.c_al deta fumished hereunder in
accordahce w1th the clause of this contract entitled "Validation of
R&str:.ct:l.ve Mark:.ngs on Technical Data", DFARS 252 227-7037.

(2) Ncmthstanda.ng any prov151on of this contract ccncemng

inspect::.cn and accept,ance, the Govenment_my correct,- cancel, or

‘ignore any nérking not authorized by the t’er_rrs of this contract on any_'

computer software fumisﬁed hereunder, if:
(1) the contractor fails to '-respond'wi‘thin éixty {60) days to 'a
written J.nqu:r.ry by the Government concernlng the propr:.ety of the
' r:ark;mgs, or ; .' _ | |
(11) the contractor's vrespmse fails to substant:l.ate, w:n.t.h:.n _

s:.xty (60) days after wr:l.ttm notice, the prcpr:l.ety of r&stn.cted

rights mr]ungs by 1derrt1f1ca.tlon of the restnct:.ms set forth in the‘

contract.
In either case, the Government shall give written notice to

the contractor of the action taken.

(g) -Relatibn to Patents. Nol-_'h:l.ng contained in this clause shall |

imply a license to the Government under any patent or bhe construed as’

affect.mg the scope of any l:Lcense or other n.ght d:hemse granted to

the Goverrment under any patent.

(h) Limitatioh cn Charges for Data and Camputer Software. The
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c.brrtractor W that 1t is. the pol:.cy of t‘ne Govemnmt not to

pay. or to allow to be pa:l.d, any marges for data or carpul:er software
which the Goverrment has a right to use _and_d;sclose to ctherswithout
restriction and ocontractor -agfees te'fefmd- any such payments This -
policy applies to contracts that involve payments by subcontxactors and B

those entered into through the Military Assistance Program, in addition |

. to US Government prime contracts. However__,,_ it dces mot apply to _reasona‘ble

ar

reproduction, handling, mailing, and smlaradnu.mstmtive costs.

(i) Acquilsition of Data and Computer Sc:fmi-e from suboont.racﬁors. :

(1) Vhenever any technical data or computer: software 1s to be’ g
obtained from a subcontractor under th:.s -contract, the contractor shall '
use this’ same clause in the subcontmct, without. alteration, and no o
'other clause shall be used to enlarge or diminish the Government.'s or. _ 
the cmtractor s rights. in the subcontractor data or ccnputer softwarel
which is requ:.red for the Government. L _ _

(2) techm.cal data required to be del:l.vered by a subcontractor.l'.
shall nomally be delivered to the next hlgher-tie.r contractor. Howevaf,
when there is a requirement in the prime contract for data which may be
submitted with other than wnlimited r:.ght_s.by a suboontractor,_ then said

subcontractor may Fulfill its requirement by sumit{-.ing such data
directly to the Government, rather than through the prime cnntractor. .

(3) The contractor and. hlgherwtler subccntractors w:.ll not use theix;.

power to award subcontract as econainic 1everage to cbta:l.n r:.ghts in

technical data or _qc_:_nputerf software from _.their; su_boorxt:act_ors.
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(j) Notice of Govermment RJ.ghts.‘

(1) Unless the Schedule provides otherwise, and subject 0o (2)
below, the contractor will prqrgtly notify the Contracting Officer in
writing of the intended use by the contractor cr a subcontractor in
performance of: this contract cf. any item, camponent, . Or process foi:
vwhich technical data would oontain any restrictions on the chernnmt's.'
right to use, disclcse, or have others use such data. |

(2). Such. notification is not required with respect to:

(i) standard ccmuercial items which are_nanuf'actured by more than
one source of eupply: or |

(ii) itens, ‘components, or processes  for which such notice was .

 given pursuant to prencrt:.f:.cat:.cn of r:.ghts in tecdhnical data in ccnnec
tion with: t'ms centract. '_ _
(3) Unless the schedule prcv1des otherwise, Ccntract.mg Officer - -
approval is ncrt necessary’ under this clause for the contractor to use | |
the 1tem, ccrrpcnent, or process in the performance of the contract.

(End of Clause)

ALTERNATE T (May 1987) As prescr:lbed at DFARS 227.474—-4 add the
fcllcw:.ng paragraph to the ba51c clause. | _

() (1.) Notw:tthstanimg any other prcv::.s:.cn cf t‘m.s contract, the«
Government shall have (spec:v.fy addn.t:.cnal Goverrmt rights here, 1.e.. .'
reprccurelrent) r:.ghts in restr:.ctlve rights techm.cal data furm.shed und_et
this ccntr.act, effect:.ve on the day mmed:n.ately fcllcw:.ng the date A
spec:.fled in the ccnt.r.act fcr, the atplratlcn of the ratr:l.ctlve r:.ghts

legends. Sud'z explratz.cn date shall be narked on each piece of data

523
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ALTERNATE II (MAY 198l). As prescr:.bed at 227. 480 add the

_ -th:.s contract, and prmptly not:.f:.es the Contmctlng Off:.cer of ﬂuese

-t0o publish for saJ.e any s.tch data SO publlshed by the Contractor shall

¥y

v

subject to exp:.mxg restrictions furnished under the contract..

(ii) Tedﬂn;i.cel data-'subject to the expiration of restrictive .
rights shall be marked with the limited rights legend set forth m
paragraph (b)(2)(i) above with the title of the legend modified to read; .

RESTRICTIVE RIGHTS LEGEND (SUBJECT TO. E{PIRATION)

Contract No.

Contractor:

The following statement shall also be added to the legend:

Restrictive rights shallbecone (specify additional Government rigk

~ here i.e.; reprocm:ement') rights on (insert expiration date)

The nodified ‘legend shall' be included on .a.ny reproduction of the

restrictive rlghts data, in whole or in part.

following par.agtaph to the'basz.c clause: ]

() Publlcatlon for sale. If, prior to pub].:.cat:.on for sale by
the Govemnent and within the period designated in the oozitract or task
order, but in o event later than 24 n'ont‘hs after dellvery of such
data, the oontract:or pubh.shes for sale any data (1) des:.gnated in the

contract as be:.ng subject to this paragraph and (2) del:.vered under

pub]_:l.catlons, the Government shall not publ:.sh such data for sale or

autﬂaorn.ze cthers to do 80. Tlu,s hmtatlon on the Goverment s rz.ghts

contlnue as long as the data is protected as a publlShEd work under the '
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copyright law of the United Statgs.éu}d._is_ :ga_s_pnab]_.y.available to the |
public for purchase. Any such pub].i.catior_i?_sha;l‘inclddel a notice idéh? I_
tifying this contract and recognizing thé license rights of .1_-3_1e- | o
Government under: this clause. As to all such data rbt s§ ;ublz.shedby |
the Contractor, this paragraph shall be of no force or effect. .
252.227-7014 ' Reserved.

252.227-7015  Reserved.

© 252.227-7016 & 25.2‘.227-7017' Reserved.
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52.227~7018 Restrictive Markings on Technical Data. As prescribed at |
| 27.473-4(2) insert 'ﬂie.EOilb.ving:'clausé: ' |

RESTRICTIVE mmc:ms a 'ImaNIc'AL ATA (May 1987)

(a) 'Ihe contractor shall have, nm.ntam. "and follow throughout
the performance of th:.s contmct. prmedmes sufficient” to assure that -. R
“restrictive mrk:.ngs are used on tedm:.cal data requ:.red to be dellverec'l
hereunder only when authorized by the terms of the "R:Lghts in Tec'hmca.._”i
Data and Cc:nputer Software" clause of t.‘n:Ls corxtract. Such procedures '
shall be in wr:.t:.ng 'I‘he aontractor shall also mntaln a qual:.ty |
assurance _syﬁtem to assure c_cmpliance with this :;]_.aus‘e. _
(b) As part of t’he- procedures, t’ne'cc.;:htfactor shall m:.nta:.n -
| (1) records to .show how the procedures of paragraph (a) above where
" appl:.ed in detenm.m.ng that the mrkz.ngs are authorlzed as well as.
(2) such'rec:ords as are reasonably necessary demonstrate that any
restricﬁive markings on technical data delivered under this contract
are authorized. | -
(c) ‘The. oontractor shall within s:.xty (60) days after award of _

this contract, J.dentlfy in writing to the Corrtract:.ng Officer by name

or title the person(s) hav:l.ng the final respons:.b:.l:.ty within contxactor's
crganization fo_r determining whether restrictive naz_‘]d.ngs are to be |
placed on technical data to be delivéred under this contract. The
contractor hereby authorizes d:.rect contact between the Government. and
sucih person(s) in resolvmg Questions mvolw.ng restnct:.ve nark:.ngs. 5
(d) The Contmctlng Officer may evaluate or verify the contracto#"é '
. procedures to determine their effectlveness. U_pcn request, a ocopy of

such written procedures shall be furnished. The failure-of the Co_ntréacting o

N




Officer to evaluate or verify such procedures ahll not relieve j:he
contractor of'thé _ﬁépénSiﬁlity'for' camplying with paragraphs (a) and
(b) above. S e L . . .
(e) If the Gcntract.:,ng Officer should give written rotification .'
of any failure to na:.nta:.n or follow the established procedures, or of
| ~ any material def:.cz.ency :Ln the procedures, the correct:.ve action shall
) be accompl:.shed w:r.th:.n the time specified by the cont.ract:.ng officer.

" (£) This clause shall be J.ncluded in eadm subcmtract under which
technical data is reqm.red to be delivered. When so. in,s:ert_ed, “Contractor"
shall be changed to "Subcontractor " | a | o

(end of clause)

| 252.227-7019 through 252.227-7024  Reserved.
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252.227-7025 Rights in Technical Data and Canplrt.er Software (SBIR |

Program). As pracrmed at 227.479, insert the following clause: | |

RIGHTS m TECHNICAL DATA AND COMPUTER SOFTWARE (SBIR program) (MAY 1987)-
(a) _Daia,u_tﬂzs_

The terms used in this clause are defined in 227.471 of the

' Department of Defense Supplement to the Federal Acquisition
Regulation (DFARS). |

('b) nghts in Techm.cal Data.

(1) Limited richts. The Government shall have hm:.ted r:t.ghts J.n
(i) technical data, listed or descr_:p.bad in an agreement incorporated
into the Sd‘ledﬁle af this contract, which the'parties have agreed will :
be fum:l.shed w:.th la.rm.ted r:.ghts in accordance with 227. 472-6 and ' -_ _
(i) unpublished technical data pertalnlng to items, carponents
or processes .develcped exclus:.vely at _prlvate expense, and unpublished |
compiter mee docurentation related to corrpu_ier software. that is
acquired wiﬁﬂ.;-res;ricted rights, other ﬂ1ansuc'i1 data included in

(b)(3)(i), (iii), or (iv), below. Limited rights shall be. effective

provided that only the portion or portions of each piece of data to

which limited rights are to be asserted are identified (for exartple,. by:'
ci‘rc}ing, mde_rscqring,' or a note), and that the .pie_ce' of data 1s
marked with tﬁe legend below: ' | | |
A. the number of the prime contract under which the technical data 1s
to be dellvered, | |
B. thenane of the oontractorandanysubcontractorbywimthe B

tedmlcal data was generated- -




‘Government purpose license rights in:

%

Contract No. O R

The restrictions governing the use of technical data marked with
this legend are set forth in the definiticn of "Limited Rights" in DFA]

227.471 and other lJ.mtat.mns as spec:.f:r.cally agreed to in writing in

accordance with DEARS 227.473-2-6 and 227.473-2. A copy of the agreed

to 1m:|.tatz.ons shall be affixed to all data subject to such l:.m:.tat:.m

This legend, together with the indications of the. porticns. of th:.s dat

RS

Se
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wh:.c:h are subject to such h.rru.tatz.ons, shall be included on any reproduct:.on

hereof w‘md1 includes any mrt of the port:.ons subject to such limitati
The limited :;:.ghts 1egend-_bshall be honored only as long as the data
continues to meet the definition of limited nghts

(2) GovemnentPurpose License Rights. For a period of two (2)__y

" (or such other period as may be authorized by the Contracting Officer |

for good cause shown) after the delivery and acceptance of the last

delivefablé item under the contract, *the Government shall have 1.1'.mitedi.

rights' and; af-ter the expiration of the -tux:-i-year period, shall have

(1) technical data prepared or x':et'jui::ed‘ to be delivered under

- this or any other Government contract or subcontract and cmstitutihg -

correcticns or changes to Government—furnished data or computer software.

1ons.

ears




(ii) fcmn, fit, or ftmct:.on data pert.auung to J.tens, m&lts,
Or processes prepared or requ:l.red to be del:l.vered under this or any
other Goverrment ccrrtract or subcont.ract, '

(iid) nanuals or instructional matenals (other than deta:.led
nenu_factunng or process data) prepared or required to be dehv_ereﬂ
under this corrtmct'or any subcontract _heerer necessa.ry for
installation,- 6peration, maintenance or training purposes, . .

iv) techrﬁ.cal’ data, which is otherwise publicly av'a;‘.'lab_le_,: or

has been, or is normally reieased or disclosed by the cmtractor or_

subcontrac:tor, mthout restriction on. further release or. dlsclosure, and '

(vi) any other ted'ma.cal data prepared or reqm.red to be deh.verec o

under this - contract or subcontract hereunder, wh;.ch 15 ot otherw:.se
eubject to lJ.mited or unl:.mted r.l.ghts pursuant to. subparagraph (b)(l)

or (b)(3), hereln- or any ‘private expense“ ted-mical data in which

the chernment may have cbtained such greater ngl-rts in accordance w:.th _

DFARS 227. 472—7

chernment pm:pose lJ.cense rights shall. be effectlve prov1ded that cnly |

the portJ.on or portions. of each piece of data to wh:.ch such r:.ghts are .

to be asserted are .J.dent:.fled (for _exampl,e. by c.u'c_llng,. mderscormg,_ _'

or a note), and that the piece of data is marked w1th the legend below

A. ﬂmenmberofﬁxeprune a:ntractmﬂervmldmtheted'miml B

~ data is to be del:.vered } .
B. - the name of the contractor and. any subcmtractor by whom t‘ne
tec:hmcal was. generated, and

' (X)VH-'RNIV!ENI‘ PURFOSE LICE‘.NSE RIGH‘IS (SEIR Program)

Contract No. .




"subject to the restrictions contained the definition of "Limited"

.to meet the def.m:.t::.on on Government purpose license r:.ghts.

Contractor: e .

For a period of two years after delivery and eccq;t;ance of the last

deliverable item under this contract, this technical data shall be

rights in DFARS 227.471. After the two year pericd, the data shall

be subject to the restrtictions contained ib the definition of

"Government purpcse license” rights in DFARS 227.471. The chernment-__ '

assumes no liability for unauthorized use or disclqeure_..by_oﬂlers..
This legend, togeti1er' with the..imicetions_of_ t.heportlcns of the datal
which are sub.j‘ect _to.' such. lmltatlons. .shall be included on any |
reproduction hereof which contains any partions subject to such

1mu.tat10ns and shall be l'mored only as long as the data cont:.nu&s

. (_3)_ Unl:l.m.ted Rl.ghts. The Govemnent s'hall have mlimited
rlghts in: | | | ER

(i) tedmmal data requ:.red to be: prepared or dellvered under thJ

contract or any subcontract hereunder that was prev:.msly dellvered to

the Government with m;l:.m:.ted rights; and N \

(ii) technical data that is publlcly avallable or has been or is |

namally released or disclosed by the contractor without restriction

on further use or disclosure:

S
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(‘C) : nghts inl Ourp:ter-Software.

(1) Resu'lcted Rights. .

(i) The Government shall have restricted r:.ghts in computer

software, l:.sted_ or d%crlbed ina .Lu:ense or ag:eerrent-nede a part of

this contract, which the parties have agreed will be furnished with =

restricted ri"ghts,' Prdiride&,'hdnrever, notm.thstand:.ng any contrary pro- 13

vision in any such license or agreement, the Government shall have the

rights included in the definition of “restricted rights" in paragraph < |

(a) above. Such restricted rights are of no effect unless the computer

A sofﬁware is marked by the qorrt.raeto.r with the following legend
: Usé, duplication, or dis"cl:osﬁre is subject to
restrictions stated in Ccntract. No. |

' with‘ R (Na:re of Com:mctor)

and the related conputer software documentat:.on 1ncludes a prmu.nent

statement of the restrictions appllcable to the carputer softmre. _ 'I'he o

contractor may not _Pl;ace any legend on catput.ersoftware J.ndz.cet;.ng :

restrictions on the___quei_;r;nent's_ rig!1ts msud1 soft@ere unless the
restrictions are set forth in a license or agre'efrent .made a part of
this c:ontzact pr:.or to the del:.very date of the software. Fa:l.lure of

the contractor to apply a restricted r:.ghts legend to such computer

software shall relieve the Goverment of J.J.ab:.l:.ty w1th respect to sud1

urmarked software .

(ii) Notw:.thstandmg .subdivision (1) above, _om:ferci_al computer




¢
software and related documentation developed at private expense and not ;
in the pub].i.c dcmam may, 1f the ‘contractor so elects, be narked with
the following legezﬁ |
FESTRICTED RIGHTS LEGEND
Use, duplicat:.on. or da.sclosure by the
chernmnt is subject to restnct:.ons '
as set forth- in sﬁbdivisidn (c)('l)'(ii) of
h Ethe Rz.ghts in 'I‘echnlcal Data and Carputer

Software clause at 52 227-7013.

(Name of contractor and address}
When acquired by the Government,. conmercn.al computer software and
related documentation so legje_nde_d shall be subject to th_e follc:w:l.ng: ,

(a) -'I‘itle to,_ahd_o&ner_ship of, i:he softwareand docmntetion‘“
shall remain with the .contracter. . | | | | |

(B) User of the software a.nd d:acmnarrtat:z.on shall be lz.m:l.tad to
the facz.l:t.ty for wluc:h it is acquired. .

(C) 'Ihe Government shall not provide a otherw:l.se n'ake ava:.lable |
the software or documentation, or any po;jl-,;on th_ereof,. in any form, ‘tof
any third party w:t.ﬂmout the prior written epp_rovel _of__rt’.he contractor i |
Third' parties do not include prime ccmtractors, subcontractors a.nd agent.s
of the Goverrment who have the Government's. permiss:.m to use the .
licensed software amd documentation at the facility, and who have agreed
to use the la.oensed software and d:cunentat:.m only in acoordance wn.th

these restnct.a.ons . This provision doe_s_ not J_.nnit_.t_he richt of the

A




~ the computer software and docunsrrtatlon w1th a bac:kup catputer when

a contract- and

- ctherwise subject to. restncted or ml:.m:.ted nghts pursuant to

Iy U

. subcontract

delivered under this oontxact 'or subcontract hsremider, which is not

LT3

/ :

Governnent to use software, docmaentat:.m. or mfonrat:.on thereln,

which the Govemmsnt may already have or obtaz.n vn.thart restnct:.ms.
(D) The Govenmt shall have the r:.ght to use t.he omputer soft-

ware and. documentation w1th the ccxrputer for vﬂuch J.t J.S aoqu:l.red at

any othexr fac:.l:.ty to which that c::n;mter may be transferred to use

the pr:.nsry conputer is moperat:.ve. to copy oomputer programs for
safekeeping (axchives) or backup purposes-' and to nnd:.fy the software

and cbcm\sntatlm or conbme it w1th other software, Prov1ded, that the

urmodified port.lors shall remain subject to theﬁe rsstnct:.ons..

(2) Govenment Purpose L:Lcense RJ.ghts For a. period’ of two. (2) yea' |
(or such other _per:.od as nay-b_e authorized by the-_ContmctJ.ng 'Off;l.cer
for g:aod cause_ :-shoﬁri) aftsr' the delivery and acceptance of the last _
deiiverable item under the contract, the Government shall have }_:.mltsd 31
rié}hts and, .aft.er the 'écpiration‘ of the two-year per:Lod, shall have .
Government purpcse llcense rights in: | |

(J.) oarputer software result:.ng dlrec:tly from- performance of
experunsntal, developnerrbal or research work which was' specified as -

an elernerrt of performance in t‘m.s cr any Government contract ar

(ii) ccmputer softwa.re requ:.red to be orlgmatsd or deveILOped

wder a Govemrent oontract, or generated as a necessary part of perforrn.ng-

(iii) any other computer software prepar_éd'or- required tobe i

subparagraph (c)(l) or (c)(3) herein.
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by cthers.

N previously required ‘to be deliveréd' td"the Government. 'mderl--any

clause shall not J.mpaJ.r the rlght of the cherment to use s.um.lar or

Government purpose license rights shall be eEfecl:.ive provided that each

unit of software is marked with an abbreviatd license rights legend . |
reczt:.ng that the use, duphcatlon. or disclosure of the software is
subject to the same restrict.wns inciuded in the same contract (J.dentifz.
by nunber) w:.ﬂx the same contractor (J.dent:x.fled by name). The chermen‘

assumes no 11ab111ty for mauthor:.zed use, dupllcat:.on, or dlsclosm:e

(3) Unlimited Rights. The Government shall have mlimited. ridhts

(i) ca@ter software required to be prepared or delivered under

this or any subcontract hereunder that was previously delivered or

ccmtract or subcontmct with mh.mited r:.ghts,

(ii) ccnprter software that is publicly a\ra:l.lable or 'has been or.
is no:mally released or d:.sclosed by the cont.ractor without restricuon :
on further use or d:.sclosure- and -

(111) computer data ’cases. cons:.stmg of :|.nforrrata.on supplied 'by -
the Govemnent, information in th.ch ‘the Govemmmt has unlimited
rights. or inforxretion: which is in the publlcdctmm '

{d) Ted'mical Data and Conputer Software Prev:.ously Provided

without Restrlctlon. Ccntractor shall asser‘t mw rﬁtrlctlons cn the '

Govemrent s r:.ghts to use or disclose any data or cctrputer software
Whldl the cont:actor has previously dehvered to the Government. w1t.hout- :

restricuon. The limited ar ‘restricted rights prov:.ded for by this

1derrt:.ca1 data or cmp.lter software acqu:.red from other sources. |




£

(e) Copyright. e

(1) In addlt:.onto the rights _granted- uder the provisions -of
paragraphs (b) and {c) abeve the contractor hereby grants to the
Government -a mnexcluslve, pa:.d-up license t‘nroughout the world, of the .
scope set forth below, ur;der any . copyright owned by the oa:t;actor,_ ._:Ln_
ahy work of authorship prepared for or acquired "by the éovemﬁent under )
this contract, to reproduce the.fﬂork in copies or pl'xomreoords, to i
distribute mpies or phonoreoor-ds to the public, to oerform or display'
the work. publicly, and to prepare der:.vat:.ve Works thereof. and to have
others do so for.Gwenment purposs. With respect to techm.cal data EE_
. and co:tputer software in wh:.ch the Government has mlma.ted rz.ghts, the-. .'
license shall be of the same scope as the r:Lghts set forth m the defJ.-:" '
nition of “unlimited rights" in DFARS 227.471.. With respect to " -
technical. data in which the Government has l::.m:.ted nghts, the scope of_é_ '
the license 1S limited to the rights set forth 1n the def:Lm.t:Lon of i
"11m:.ted nghts". With respect to computer software wluc:h the pert:.es

have agreed will be funushed with. restncted rlCﬂ'lts, the scope of the :
license is limited to such rights. | o | 7
(2) Unless wr:.tten approval of. the Cont.ractlng Offz.cer 1s obta::.nec!,.
the contractor shall not include in techm.cal data or omputer software - |
prepared for or acqu:.red by the Govemmerrt under thn.s oontract any o
works _of aul-horsh:.p- in vhich copyr:l.ght is not amed hy the contractor
without acquiring. for the chernment any r:.ghts necessary. to perfect a .

copyridght 11cense of the. soope speleJ.ed hereln. o

o«
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(3) As between the contractor and the Goverrment, the comtractor -

shall be considered the “person. for whom t.heiwork was prepa:_:‘éd" for kN

 the purpose of determining authority ynder Section 201(b) of Title 17_,'__

United States: Code. | _ : . _ |

(4) Technical data de]ivéred under this contract which carr:.es a

copyricht notice'shali also include the following statement wh:.ch sﬁal]:
be placed thefeon by the contractor, or should the contractor fail, by

the Goverrment: - o

'IhJ.s material may be reproduced by or for
the U.S. Government pursuant. to the. copyr:.ght A
license under the clause at 252.227-7025. (date).

(f)  Removal of Unauthorized Mark:.ngs

(1). thw:.thstandmg any prov:.s:.cn of this oont.ract concerning
.ir.xspect.ion and acceptance, the Government may, at the__oontroctor S
expernse, oorrye_ct.l cancel, or ignore any mark.mg not authorized by ﬂqe '

terms of this contract on any te'c.’nlnical. data furnished hereunder in | |
ocmrdance with the clause of - this contract entitled "Val:.daua'x of
Restrictive Markings on Technical Data", 'DFARS. 252 227-7037. 7

(2} Notwn.thsta.tﬁ.mg any provision of this contract cmcerning 2
inspection and acceptance,, the Government may correct, cancel, or
ignore any marking not authorized by ihe terms -of this ccntmctm any
computer software furnished hereunder, if: | B o | _

(i) the contractor fails 1o respond w:.t‘n:.n s:.xty (60) days to a; |

written.:.nqm.ry by the Government concerning the prcpr:_.ety of the

0




o

A

n'ark.mgs, or
(i1) the contractor's response fails to sibstantiate, within
s:.xty (60) days after wr.i.tten notice. the propriety of restricted .

rights rtark:.ngs by xdent:.f:.cat:.m of ‘the rastnctlons set forth in the

' contract.

In elther mse, the Govexnment shall g:.ve written nct:.ce to -
‘the contractcr of the action taken. |

(g)' Relation to Patents. Nothing contained in this .clause“sha.ll:f,

imply a license to the Goverrment under any patent ‘or be construed as

affecting the scope of any- license or other right ctherwise granted to !

. .the Government under any patent._

(h) Limitation on Charges for Data and. Ccmputer Software. .

ccntractcr recogm.zes that it is the policy of the: Government not to

pay, or to allow tobepald, any charges for data or catp.:ter software .

vhich the Government has a right to use and disclose to others w1thout I
restriction and ccntractor agrees to refund any such payments Th.ls
policy appl:.es to contracts that mvolve payments by subccntractors and

those mtered mto through the Mlhtar.y Ass:.stance Program,. m add::.t.ionj__ . |

to US Goverment‘ pr:.me ccnt-.racts However, J.t does not apply to reasonable’

reproductlon, harxiling, na:l.llng. and similar admiru.st:at:l.ve C.Dsts.

(1) Acquisition of Data arxi Ccmputer Soft:ware from Subcontractors -

{1) Wl-aenever- any technical data or ccrrputer software is tobe
obtained frcm a subcontractor under this cont.mct, the contractor shall
use this same clause in the subcontract, wlthout alterat:l.m, and o
other clause shall be used to enlarge or diminish the Govermment 's or
the ccnt.ractor s rights in the subcontractor data or ccuputer softwa.re .

which is requ:.red for the Govermrent.
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(2) technical data required to be delivered by a subcontractor
shall normelly be del:.veredto the next hicher-tier contractor.  However,
when.. there is .a"“ir':e'qlﬁ.rement in the prime contract fordata which may be
sulmitted with other than wnlimited rights by a subcontractor, then s_aj‘d
subcont'zactb:f' may fulfill its requirement by surxnitﬁzig éuch data
directly to'i:lﬁe chenment, rather than through &e-pri.xrne; contractor..-'

(3) 'I‘he f'-contmétor' and higher-tier subcontractors will not use the:Lr
pder to award subcbrrtract'as' econamic leverage to obtain- rights in |

technical chta or'":cmpu"ter. 'softwére- from their subcontractors.

(3) Notice of Government Richts. |
(1) Unless ﬁhe Schedule provides ctherwise, and .subjéc:t to (2): .
below, the contmctor will promptly nctifyl. 'thé Comtracting Officer in
writing of thé ‘inteiﬁéd use by the cor;tractor or a subcontractor in . |
performance of thJ.s contract of any item, ccnponent, or process for
which technical data would contain any restrictions on the Government's
right to use, .disclose, or have others use such . data.

( 2) Such mtlflcatz.on is not requ:.red with respect to‘ :

]

(1) standard cmmerc1al 1tars which are manufactured by more t‘na: -
one source of supply, or | |
(11.) items, qom:onents.- or processes for which such notice was..

given pursuant to prerotification of richts in technical data in connee- .

tion with this contract. -
(3) Unless the schedule prov:.des cotherwise, Cmtractmg Of ficer .

appu:'oval is not necessary under thJ.s clause for the contractor to use

the item, carponent, Or process. in the perforrrance of the c::ntract.

,(Enld of Clause)

¥

| 252.227-7026 through 252.227-703% Reserved.
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(\j 252_..227'-7035': Ptemtificatimpf Rights in Technical Data. -
'As prescribed iat DFARS 227.482(t), insert the following provision:
252.227-7035 = PRENOTIFICATION CF RIGHTS IN TECHNICAL DATA (MAY 1967)

(ay Prenctification of Goverrment Rights.

 In order for the chernment to nakemfomedjudgments concenung _
the competitive repr&ufar;ent potential of items, camponents, processes
or canputer software developed at private _e_t:_cpe.hse_gthat an offeror :
intends to deliver under a resultant contract, offemrs-_._ghall identify
to the maximum practicable extent in their respcnses to ﬂussoh.c:.tat:.on Ny |
such privately déveloped items, ccxrpcnents, _processes, or. computer |
softwafef-and the technical data which they: . o
(i) - iﬁtena to. deliver with .lindted-:r:'tlghﬁsit : o
(i1) intend to deliver with- GQVenmenﬁ purposeor unlimited 7
rights; or _ - . _' | _ |
(iidi) have lnot-yet determined which rights should épply.
This requirérent does ndt_ apply to standard commercial items which
are manufactured by more than ae source o?' suéply. ) I_f__ an: offeror
asserts llmted rights to any technical data in its proposal re_sp_ondincj
to this requiremmt,-Govenmént failure to cbject o cr reject any such |
assertion shall not be construed to c.onstituteagreenentto any sud-x_‘ _‘
data rights assertion.. _0£ferots will furnish, at t}lewntten feguest
- of the contracting officer, evidence to support anysuch f_ight__s_-. _ |

contention. . .-
. (End of Provision)

252.227-7036 Reserved.
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252.227-7037 ;Validation_of_gestriotive Ma:kings on Technioal N
| Data. o

As prescrzbed in 227, 482(v), 1nsert the follow1ng claus.

i
a0

'VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA

(a) Deflnltlon._ "Technlcal data , as used in thls clause,

means recorded 1nformatlon (regardless of the form or method QE_

the recordlnq) of a sc1ent1f1c or technlcal nature (1nclud1n§
computer software documentatlon) relatlng to supplles acqulred
or to be.acqulred by the Government. Such term does not 1ncLude
computet softwate ot_fiaancial, adminlstratlve, cost or_pr;o}ngl_
or management data; or other information incidental to conttéct-

administration.

(b) Justification); The contractor or subcontractor at_
'_ any tier is responsxble for malntalnlng records . adequate to
Justify the valld;ty of.marklngs that impose restrictions on_

the Government and others to use, duplicate, or disclose

technical data deliveredjor_required.to be delivered under the
' contract or sebcoattaot, and.shall be prepated to furnish_toc"
the contractihg officer a written justifioation for such _d'
restrictive_markingswial:esponse to a'challehge under (d) below.

(c). . PrechallenqewRequest for Information.

(1) - The contractlng offlcer may request the contractor or
subcontractor to furnish a wrxtten explanatlon for any |
‘restriction asserted by the contractor or subcontractor on the
right of the ﬁnited States or othe:s to'use technical data.

If, upon review of the explanation submitted, the contracting




".1‘

offlcer remarns unable to ascertaln the basis of the restrlc

marklng, the contractlna officer may further request the

contractor or subcontractor to furnlsh add1t10na1 1nformat101

in the records of, or otherw1se in the posse551on of or .

reasonably avallable to, the contractor'or subcontractor to-

Justlfy the valrdrty ‘of any restrlctlve.marking on technical

data delivered or to be delivered under the contract or

sbbcontract:(e g+, @ statement of'facts aCCOmpanied with.

supportlng documentatlon) The contractor or subcontractor
-shall submlt 'such wrltten data as requested by the contractld

offlcer w1th1n the tlme requlred or. such longer perlod as ma?

be mutually agreed.
(2) If the contractlng offlcer, after rev1ew1ng the"
written data furnlshed pursuant to (c)(l) above, and any oth

avarlable rnformatlon pertalnlng to ‘the valldlty of a restr1

‘marking, determlnes that reasonable grounds exist to questlo

tlve

ey

w
n

ctive

1

the current val1d1ty of the marklng and that contlnued adherence

to the marklnq would make 1mpract1cable the subsequent

'competltlve acqulsltlon of the 1tem, component, or process to

which the technical data relates, the contractrng offlcer may_

formally“challenge the‘validity offthe-marking as_described'

(d) below.

(3) If the contractor or subcontractor falls to respond

to the contractlng offlcer s request for 1nformat10n under
(c) (1) above, and the contracting offlcer determlnes that
contlnued adherence to-the marklng would make 1mpract1cable

i

"i.n

_the




subsequent competitive acquisiﬁion of the;item, COmpénent,_pr
process to which the technical data relatéé, the contracting
officer“may fo;mally_challenge thﬁxVaiiditX;Qf;the ma:king a§
described in (d) below. - |

(d) Challenge. _

(i) Notw1thstand1ng any provision of thxs contract
concernlnq 1nspect10n and acceptance, if the contractlng offlcer-
determines that a challenge to the :es;:}ct;ve_markxng,ls |

_warranted,_ﬁhe contracting officer shall send”a-@ritten
challenge notice to the contractor or snbcéntractqr. Such
challenge shall: 7
_(i) _state the spec1f1c grounds. for challenglng the-
asserted restriction; . |
?(iirl_require afﬁesponse within-60_days-justifying,'and
providing”apgropriate_evidence asjtq, the current_validity-of;
the asSérted;restrigtiqn;-and_ |
(iii)  state ;hat,a_DoD.contradting'éfficér's final
decision{Jissued pursuant to (fl.below, sustaining the valiﬁity-
of a rest;ictiyé‘marking'identical to the asserted restricﬁion,;
‘within the'th;eefyéaf period preéeding_tbe_challenge, shallzﬂ
serve as jﬁs;ification,for,the aséerted restriction if the
validated reétriqtion_was asserted by the»same contractof of
subcqntractog (cf aﬁy'licensee ofﬁsuch dontractor or
sgbcont;actqi) to which.such notice is being provided.

(2)' Fallure to respond to the challenge notice will

constltute agreement by the contractor Qr subcontractor wzthj -

74




Governiment action to cancel, correct, or ignoreethe.testrictive
legendst_” |
(3) " The contractlng offlcer shall extend the tlme foré"“
response as appropriate if the contractor or subcontractor
submlts a wr;tten request show1nq the need for- addltlonal tlme

to preparesa_response.'

(4)  The contractor's or subcontraetorisIWritteh respenSe
shall be considered a claim w1th1n the meanlng of the Contract
Disputes Act of 1978 (41 U S.C. 601 et seq ), and shall: be
certified in the form prescrlbedtby FAR 33.207, regardless_of.
dollar amount. o .

| (5) A cOntraeterzor subeohtraetor-reeeiving‘ehaiienéesfto
- the same restrictive markings from more than one cqntrécting{”t:

officer shall notify each contractianofficer'of the existence

Y
3;

of more than bne-challenge; The notlce shall also state whly
contracting offlcer initiated the first in time unanswered |
challenge. The contracting officer 1n1t1at1ng.the first in |
- time unaﬁswered-challenge after consultatiOh'with thefcont;actor“

or subcontractor and the other contractlnq offlcers, Shall

-formulate and. dlstrlbute to all interested partles a schedul<

() R

for respondlng to each~of the-challenge notxces; The schedule
shall afford ‘the contractor or subcontractor an equxtable
opportunity to respond to each challenge notlce. All parties

agree to be.bound5by-this schedule.

(e) Final Decision When Contractor or Subcontractor Fails

to Respond. Upon a failure of a contractor or subcontractor | to

73
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~submit any response to the challenge notrce, the contracting
officer shall 1ssue a flnal decrsron to the contractor or'
subcontractor in accordance w1th the Dlsputes clause at FAR d
52.233-1, pertaining to the valldlty of the asserted "_
restrrctron.. This- flnal decrsron shall be 1ssued wrthrn 51§t¥
(60) days after the explratlon of the time perrod of (d)(l)(li)_
or (2) above. Followrng the rssuance of the flnal decrsron,l

the contractrng offlcer may . then strrke or 1gnore the rnvalrd

restrlctlve marklng.

(£) Frnal Decrslon When Contractor or Subcontractorjil_
Resgonds. | | | _ _.
| _(l)-_If the contractrnq offlcer determlnes that the
contractor or subcontractor has justrfled the valrdrty of the
restrictive markrnq, the contractlng offlcer shall lssue a flnal
decrsxon to the contractor or subcontractor sustarnlng the
valldlty of the restrlctlve marklng, and statrng that the
Government wrll contlnue to be bound by the restrlctlve marklngr
This frnal decrs1on constltutes valrdatlon as addressed in 10

U.s.C. .2321. The frnal decrsron shall be 1ssued wrthln srxty

m ..

.(60) days after receipt of the contractor s or subcontractor
response to the challenge notlce, or w1th1n such lonqer perlod“
that the contractlng offlcer has notlfled the contractor or o
subcontractor that the Government w1ll requlre._ The |
notifrcatzon of a longer per1od for lssuance of a. flnal dec:sron
wrll be made w1th1n szxty (60) days after recerpt of the N |
response’ to the challenge notlce._ -

"

) 7




- under (f)(2)(1) of thls clause.' If the contractor or

Ny

'(2)(i) It the contractlng offlcer determlnes that the |

valldlty of the restrlctlve marklng is not justlfled the
contracting offlcer shall 1ssue a fxnal dec1sxon to the

contractor or subcontractor 1n accordance w1th the Dlsputes

clause at FAR 52 233-l NotW1thstand1nq paragraph (e) of the |

DlSPUtES clause, the flnal decision shall be issued Wlthln s

S
b

(60) days after recelpt of the contractor '8 or subcontractor

response to the challenge notlce, or Wlthln such 1cnger per1

1xty
g

ad'b

that the contract1ng officer has notlfled the contractor or |

subcontractor of the longer perlod that the Government w1ll :

‘require. The not1f1catlon of a longer perlod for 1ssuance o_

flnal declslon w1lr be made w1th1n 31xty (60) days after rec

of the response to the challenqe notice. -

(11) The Government agrees that 1t w1ll contlnue to be'

E a _

elpt

bound by the restrlctlve marklnq for a perlod of nlnety (90)"‘.

days from the 1ssuance of the contractlng offlcer s flnal

dec151on under (f)(2)(1) of thls clause. The contractor orzh

subcontractor agrees that, 1f it 1ntends to flle sult in the'

Unlted States Clalms Court lt w1ll prov1de -a notlce of inten
to f11e su1t to the contractlng offlcer wrthln nlnety (90) d

from the 1ssuance of the contractlng offlcer s flnal dec1s1o

subcontractor falls to appeal, frle su1t' or prov1de a nctlc
of 1ntent to flle sult to the contractlna offlcer w1th1n the

(90)-day perlcd, the Government may cancel or lqnore the

restrlctlve marklngs, and the fallure of the contractor or-r _

ays'

n

e’

ninety»

: jr,;ﬁ




‘o

subcontracto: to take the required action constitutes ag
with such Government action.

(iii)  The Government agrees that it will continue t

bound by the restrictive marking where a notice of intent |
file suit in the United States Claims Court is provided to!
contractinqlofficer within ninety (909.days from the issuan

of the final decision under (f)(2)(i). of this clause.
Government will no longer

The

be bound, and the contractor or.
subcontractor agrees that

the Government-may strike or igno
the restrictive markings,

if the contractor or subcontracto
fails to file its siit within:one-(l).year'after issuance of

the final decision. _Notwithstandinq@the foregoing, where t

he
hééd of .an agency_determines, on a nondelegable basis, that

urgent or compelling circumstances significantly affecting

the
interest of-the“Uniﬁed.States will not permit waiting for ¢
filing of a suit in the United States Claims Court, the
contradtor'or subcont;actor agrees that the agency may,
followinq notice to the cont?actqr_or_subcontractor} canéel

ignore such restrictive markings as an interim measure, pen

filing of the suit or expiration of. the one (1) year period
without filing of the suit. However,

such agency head
determination does not affect the contractor's or subConhractor's

right to damages against the United States where its restri

ctive N
any, as may be provided by law.

7%

. , b
markings are ultimately upheld or to pursue other relief, if i

‘;gﬂ'




s an appeal or suit is filed pursuant.

5 Act until final disposition by an
Iﬁg*the:foregoing,-where,theeheadUOﬁ an. -

fiurgent cr'compelliﬁg'circﬁmstaﬁcé55*3
gcting'the_interest of the'Unitedetates:willu
;hq Ehe-decision by such Boardfof Contract .
uaxted States.Claims Court, the. contractor ‘O
agrees that the agency may. cancel and ignore such
arklngs as an .interim measure pending’ flnal

ﬁ However, such agency head. determlnatlon does not

/
contractor 's or. subcontractor' S rlght to damages

/e Unlted States: where 1ts restrictive marklngs are’

.y upheld or to pursue other rellef, 1f .any, as. may be-

i by law.

j)- Final DlSpOSltlon of Appeal or Suit.

ﬂl)‘ If the contractor or subcontractor appeals or- files
‘;and_;f, upon final disposition of'the-appeal:orwsuit, the-
;ﬁracting~officer's decision'is-sustained—?a
| (i) ' The" restrlctlve marking on the. technlcal data shall
;e cancelled, corrected, or ignoted; and '
;\ (ii) _If:the restrictive.marking isrfoundenot7to be
\otigiig-juStified, the_contractorforjSubcont;actcr; as=l
\jall belliable to the Government_for_paymenf.of

‘agrees that it will be bound by the |

ctrAppeaLs'or the United States Claims. -

:h:a nondelegable basis, following notice to |




2412(d) (2) (A)) incurred by the deernment_;n challenging the

_teview the validity of any restriction on technical data,

contractor ‘or subcontractor. During the period within three

'to challenge the restriction. The Government may, however,.

b7

b

the cost to the Government of reviewing the restrictive marking

and the fees: and other expenses (as_defined in 28 U.S8.C.

marking, unless special.circumstances would make such payment

unjust.

(2) If the contractor or subcontractor appeals or fil%

S .

L ' L
suit and if, upon final disposition of the appeal or suit, the

cpntracting officer's decision is not sustained-- |
‘(i): The que:nmentlshall.continue_to_be bouﬁd.by the
reStrictive'marking;'and | | o -
(1i) The Govgpnmgnt‘éhéllbe'liable to the”éontractor
subcontractor“ﬁgg péymen;:qf fées and_ogher'expenses (as det
in 28 U.S.C. 2412(d)(2) (A)) incugrgd by_the_contracto: or’
subcontractor in defending the marking, if the challenge by

Government is found not to have_been_méde in good faith.

(h):_Dufation of Right to Challenge. The Gove:n@ent ma

delivered or to be delivered under a contract, asserted by t

years of final payment on'a contract or within three years o

delive;y of the technical data, whichever is later, the

or .

ined
the
he

£

contracting officer may review and make a written determination

challenge a restriction on the release, disclosure or use of

technical data at any time if such technical data (i) is publiely’

available; (ii) has been furnished to the United States without

J;f;;;;;;}
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réstriCtion;-or (iii) has beeh'otherwiSe made:aﬁailable witﬁoutf
_réstfiétidn.. Only the Cohtfactipg.offiéeris final décisi¢n. "”
fésolviné é formai‘Chalienqe by suSﬁéininéﬁthé validity of'&:
reéttiéfive-ma:kihg ddnsfitutes 'validétion“'as'addreséed'in°10i _ 
v.S.C. 2321; A decision by the GoVernment, or a determinatJoh
Sj the.éontfadfiné_offiéér} fo nbt'chalienge,thefrest:ictivei
matking or asserted'réétfiétidn shall notfconstiﬁﬁte'i .'

TValidation“.

(1) Privity of_Cohtfa¢£Q"Thé”céhtraétbrTO:‘Sﬁbcont;actbr
1agrees that the COntraéting officer may tfénsaéﬁ matﬁers unce::
this ¢1ause'directly witﬁ‘subcontra¢£6;s'é£ éﬁ§7£ier that assert -
:eStrictive‘markings.“'ﬁoweVer, this éléuée neithérlcreatéS'orf |
implies priéit?.qf contract bétwéen the vaerﬁmenﬁ_and'
léubbdntféct; ”:”' | | "

(jf:J?Idwdown.':Theﬁébntrac;or'of”subéénftaéfcr agrees to
insetf_this é1ause in subcontracts at any tier requifing the

delivery offtedhni¢al data.

(End. of Clause)




