The Reagan Administration has consistently supported the

support and endorsed legislation to achieve it. When the

Schmitt Bill (S. 1657) became stalled in the last session of

Congress, the Department of Commerceainitiated the February 18,

I

1883 Presidential Memorandum on Government Patent Policy. The

Memorandum‘directs agencies, to the extent permitted by law,

allow nearly all R&D contractors to own inventions under

policies that are the same or substantially the same as thost

g concept of contractor ownership of inventions made with Federal

W

to

applied to the small business and nonprofit organizations under

P.L. 96-517. Implementatlon of the Memorandum, as intended,

belng frustrated by the patent staffs at DOD, NASA, and Energy

through thelr control of Part 27, Patent, Data and Copyrlght
of the new Government wide Federal Acqu151t10n Regulatlon

(FAR). FAR is scheduled to replace all existing patent

‘regulations on September 30, 1983 and would thereby be the or

vehicle implementing the President's Memorandum notwithstand]
the President's Memorandum . The FAR regulations have been

drafted to allow contractor ownershlp but under p011c1es

n

is

substantlally dlfferent than those extended to small bus1nesses

and nonproflt organlzatlons-under P.L. 96—517., Incredlbly, the

clear OWDEIShlP under the current practlces of some agen01es'

.would be severely clouded by condltlons 1ncluded in the

proposed FAR._HFor 1nstance under FAR, contractors must repor

" an inﬁention"ﬁithin_Gtmonths,from its conception {which is




undefined), aha elect rights and file-a patent applicationh
~within 6 months thefeafter or be subject to loss of ownership
if the prescribed actions are not taken within the allotted:
périods. The spector_df loss of ownership as a penalty for
late reporting;”eléctiné br filing has no precedent in_presen
regulations. Small business and universities were able to
eliminate a similar provision in the development 6f regulatid
implementing P,L. 96~5l7 through vigorous_oppoéition. A numb
of similar conditiéns ih.thch performers-othef than small
business and ﬁhiveféities'a;e treafed in a more.restrictive

manher are discussed in the attached comments on FAR. Withou

an indication of private sector concern, no organized process .

for bbjective review of the'régUIatioﬁs can émerge to force
corrective action. | -

In additiqﬁlto the problems in the patent section, Part Z
of FAR includes a first attémpt to éréscribe a.government—wié
policy on owneréhip offtechnical data made.or submitted in.
Vperﬁormance of'96Ve£ﬁméﬁt.cont;acts,' In mdst part, the secti

on technical data implements thelpoiibies of DOD, NASA and DG

to retain'governmént ownetship of technical data generated in -

the performance of such cdntréct$; Since this policy.is-nbw'
being extended to all‘oﬁhgffagehcies for the first timé, an6

light of thé Februa#f_iﬁ;.1983'Presidential Memorandﬁm,

'enerSing cbnttactdr:ownership of inventions, it appears that

 this is‘the cottect>timerto_§aise thg_appropria#eness of a
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'general pr1n01ple of government ownership of techn1ca1 data.
////{’ Con81stency with the February 18, 1983 Pre51dent1al Memoranaum
suggests a reversal of such presumption of ownership in

technical data.

ThlS could be accompllshed by protectlng the government'

%.
1nterest as it is under the new patent pollcy, by negotlatlné
the rights agenc1es need to perform their mission at the tlme
of contracting. |
Contractornownership of technical data {subject to
appropriate iicense'rights‘in the agency)dcould serve at least.
the following purposes-: |
a. It would place control of the data in the hands of U.S.
companles to the exclu51on of forelgn competltlon. Cleariy
this is a better ch01ce than permlttlng forelgn competltlon_

the free access they have under présent pollcy.

b. It would dampen the flow of sensitive but unclassified data

to the extent it bad an identifiable COﬁmercial potential
: P.L. 97—219 which establishes a Small Business Innovation
_Researchiprogram'(SBIRj in all agencies having research
. programs over a de51gnated amount provldes for just such
ownershlp in small bu51nesses functlonlng under thls Act. It:
would be well to begln dlscu551on on extendlng this concept to
other contract performers.f
| Also attached is a short presentatlon whlch supports the
concept of contractor ownershlp of government funding
1nvent10ns as an 1mp0rtant aspect of meetlng forelgn .'

L competltlon. |

S_Attachments"






