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1977-78 Legislative Review and Outlook

Concern over energy, the economy and the social securil:.y system left the F
of the 95th Congress with little time for legislation dealing with intellectual prop
forecast for the Second Session is a little brighter.

QURNAL

%IST. Session
erty, but the

It can reasonably be anticipaited that

during the upcoming year Congress will work on fashioning a uniform govexjnmenit' patent policy,
overhauling federal drug laws, including trade secret protection fordrugdata, and "fine-tuning"

the new copyright law, P.L. 94-553, now in effect.

Committee Reorganization

The decision by. the Senate Judiciary Committee to abolish its Subcommittee

Trademarks, and Copyrights and vest jurisdiction over intellectual property mat

on Patents,
ters with its

Criminal Laws and Procedures Subcommittee (see 323 PTC] A-23) was an early hint that the
Senate would not initiate’any major legislation involving patents, trademarks, ox copyrights.
This realignment was adopted, presumably, to accommodate the desire of Senator John L.

McClellan {D-Ark.), chairman of the Criminal Laws Subcommittee, to remain a

'f':tive in the

patent reform field. Senator McClellan's death on November 28th has, therefore, created a
void in a key leadership position and might result in a further reshuffling of legislative as-

B

et B

signments.
e

/«/

“" Serious disagreement within the Carter Administration and within Congress
location of patent rights resulting from federally-funded research and developme
makes it impossible to predict anything other than that this issue will get a thoro
during the next Session. Legislation, supported by the Commerce Department a
has been introduced in the House of Representatives, (Thornton, H.R. 6249) un
any resulting patent rights would presumptively belong to the contractor doing th
research. The Government would be left with a nonexclusive, nontransferable,
paid-up license, as well as "march-in" rights to order the licensing of a patent i
being actively pursued to commercialization. See 324 PTCJ A-6, 325 PTCJ A-4,
before the House Subcemmittee on Science, Research, and Technology are sched

e

See 356 PTCl A-2
ts. _(See 356 PICLS

Government Patent Policy

Crying “'foul, " supporters of the so-called title policy, which would allow th;
to retain ownership of R&D inventions, hope to derail what one has characterizeq
the most radical, far-reaching, and Qlatant giveaways * * *," The waning days
several proponents of the title policy testify before the Senate Small Busines:
Subcommittee. (See 358 PTC] A-11.) Antizrust Division chief John H. Shenef
out forcefully for the title approach and was backed up by Federal Trade Co
Chairman Michael Pertschuk.

The battle lines have thus been drawn. As it appears that the views of: Comi
Justice areirreconcilable, President Carter may be forced to make a major polic
While the side the Administration ultimately supports will obviously have a majo
JGavingits views enacted into law, Congress may continue to dodge the issue as it

e

_Patents

s BN O
No attempt at comprehensive patent reform legislation, similar in scope t
made during 1977 and the upcoming year should be no different. Congress’ inac
part, be explained by the rule changes adopted by the Patent and Trademark Offi
which took effect on March lst. See 298 PTC] A-12, E-1, 308 PTC] A-11, and 3

D-1.
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Revzewmg Datenis on Lzﬁﬂ Forms 3/i7/78

General Electric's victory secur;ng
fheright to paient a life form that it de-
“veloped in ‘therr lab-should trigger a

- sweeping review of the patent precess,

" Currently it protects technologies that

produce harmful social and biological |

consequences. Such “a- reassessment

-could transform the patent process into.

atool for controlling téchnologies.

That could be achieved by requiring

"..each patent application to include an
impact statement detailing the "ex-

‘pected consequences of commercializa-
. tion of the dea; Such a document
~would be similar to the environmental-
impact statemernt that'is pow routinely °

-prepared for federal projects.
. After subinission, a patent applica-

. tion and consequence statement would

_cral or biological gvstems ~would be res P

‘twe contribution,

: Sewd |
Joe K/f]g;
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bs ‘screened. hose idens that: could
have a-deletericuis-effect on either soe' .-

ferred to a patent forum composed of
an interdisciplinary group. The forum:
would have the power to reject the pat-
ent if it found that its negative conse-
quences would be greater than. -ts pas;- N

Without the security of a patﬂnt
harmful inventions would not be com--
mercialized and no incentive—other
than technological devilishness—wontd
exist to encourage prcductmn ‘of ‘he *.
new product.

The creation of a vatent forum u:u.Jd‘ I

- give real' power 10 people who haye

" been pushing technology zssessment.
“Too often the technology assessment

- and: - environmental-impact-statement
¢ Pprocess: 18 sunply an m'lpota.nt baper ex-

ercise, :
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Sudden Death to Patents—IIm ry C‘olclsmth

A _Basm Phﬂosophy for U S Government Patent:;_' R
| : Coger

Pohcy—l“ramzs Boyer T

‘..:'-‘Statement Bofme Subcommlttee Umted States'_'_"_i_z

Seuate——II award I I’ofrman

. ::_.'New T adcmmk Workmn Manual R o
S Obwouqnoss under Sectmn 103—Damd A Rath

' “_;:_._San Dxcno Patent Law fxssoclatzon ', Tt

i Book Revlews and N ofes

g 789 R
8.09.
how

| 848

Q----:’:-‘_'F.r'ciw@éis:-Bbyer‘ *f__i_-' U 8. 'GOVI:RNMENT‘

o _ benefit of the public.

' A"MSfé‘“"Prlimé'br’rrf*rG'R‘-jﬁfjl :
PATENT POLICY

So many viewpoints have been expressed, however '

- that there secms some danger of our not being able to =
" see the forest for the trees, A sonnd novermnent patent .- o
" policy is more likely to result if, in spite of the many dif- 70
oL fienlt technieal details, one main plmuple is firmly horna - -~

" in mind, namely that thu best poliey is one which" aceq

plishes the maximum’ utzli.fatvoﬁ of ':, vemwws for

Is it not apparent that this is tho k(}YbiO'ﬂC‘ of a ‘sound

o pohcv as to 0'overnment ownerslnp of patents? If com- o

loavmn patent 1l"htq with or ﬂmnhng e\dmwo ]lco scﬂ_"' e
" to the contractor will more expedilionsly hring ahout . -
- - the developmeont of mvenhom im puhhu use, tlus should RN

“ be the system, L
- With *“maximmn 'lltlh’/.d{lf)‘n hv the puhho” s ﬂm"
o cmtm‘lon, certain facts would appear pel'hu(,nt ' B

A, Our American paicn# system is almost wmiver snll\ SRR
considered as being one of the most potent id("'ms.
prodncmn this country’s industrial and scientific prog- -

ress. It is based on ‘the time-tested plezmv.o that the

granting of marketing exclusively for a given period
, of time is the hest way 01L blmnmn' new inv c-uh(ms to. -~
: the pubhc. '

“Ch'urm'm of the BO-H‘d ‘S:mth, I(Ime :md lxench Laboratortes '

_.'—78?-_~_ .

The dlS]_’J(NltlUl‘l of pafents demvmg from resem‘ch_;;_’-.'_
: -subsuhzod either in whole or in part—by the government, ~.°"
- poses muny complex problems, The counhy is forfun-
- ate that, under the able chairmanship of Senator MeClele - o
S lan, the Senate Subcommittee on Patents is makmo' a
... thorough study of this whole difficult question. -
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B 1t hlb reasoning is eound it is obueus ‘that 1t' s

< October, 1965, Vol. XL'VII_, No 10 _' oo

STA'I‘B\III\‘T BEI‘ORE

':""_.Hmt it apphes to ot11e1 ﬁelds

Sl ogr 08,

R The follownw teetlmon\r of D1 IIe“md I Fommn be- SR
.‘;ﬁ__‘fow the McClellan Subeommittee hews straight through -0 0o
'~ the many complicated questions involved. I-Ils concopt, SR AR
.. that inventions are national assets and his thesis that - oo e
o maximum utilization of inventions is of paramount im-.. -
.7 portance to tlie country arve indeed major contributions . N
st toward the ev ohlimn of a sound novemment paient pel-}.:_f' o
5 1(}? R [ ST S o

~shionld.apply..to. _the. healthwﬁeldwto ﬁtho sume--extent..

e o In its cconomic ef['ects, compulsory non-ewcluswef i
¢ lieensing is equivalent to an abrogation of the basic. - ... = ¢
- principle of the pateni system. Any poliey based on " ..
i non-exclusive licensing must be based on an eutr;o‘ht;".f~_'ﬂ-l-'--- by
~denial of the of'hc.u‘y ni" pniui'rs s fnc'im m oy

Hawarcl I me su:ecommnne UNIILD
o ~ | srtamms SENATE +

H'":'pletely identifies: iny background .of experience. But‘}-;j'-'-':'

. phin. 1 apponr here {edny in o dual eapacity—f{ir
S peesident - of the I’]nlndclp]ua I’atent La\v A‘SH()Gi_ "
R _._md sceondly as a private individnal,”

The formal written statement wlnch, Mr Chalrmftn, R

- you have agreed to have incorporated in the record, eon-

‘ Govelnment patent policy.

© To conserve time T will read only a portmn of the stnte- S

e _ment of the Board of Governors,

- They ‘“‘earnestly commend the tenﬁs of Senate Blll L
‘1047 which would bring to an end the nnaunthorized tfﬂ\- DRI
~-. ing of patent rights by the Government e*ccept when na- .o

o tional security requires.””
- They *‘also earnestly commend the pmwsmns of

:Senate Bill 789 and 1809, but not in the preclse fmmf

~“presently proposed.’’
Rather, ““they very greatly hope that these two moas— L

-ures mloht be conbohdated and then stleamlmed in"ae- - -

R eommlttoe on Government patent policy. If such a 0011-"“
" golidation ecould be effected, the resulting system would
- be flexible enough to permit accommodntmn to “'ldelv St

- varying cireumstances.

" #On the other hand, it is our view that S. 1899 IS
- unduly rigid in its telms, and that it would prowde a

“*President, P I'u[cphn Patent Law :’\sqoumen :
: I‘Pan.m- “Trad mr\s nnd Cnpyru;hts" ¥ :

M T Ifmqmm MY fmmal wrltten etatement more com-‘_'- DS

* hriefly today T would like to say I am a patent attorney " .
~and pnhtmll seientist living and practicing in Thiladel- e

~ . iains a statement by the Board of Governors of our
. "Association regarding 8. 789, S. 1047, 8. 1809, and"S. .. .-
o _]8‘)‘) together with the report and recommendations’ con-'. SRR
T eerning thosc hills by our Assocmtwn s committee 011' ST
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less eﬁechve means. f01 st1mulatmcr real advancement

R j'i.i_"of.zobf-,, 1905, Vol :xmz No. 10 BN YR

L -:E‘.:‘:f.'-bﬂls from bemo' in the pubhc mtewSt

’“hempropenentswaf lemslatzonwrepreseﬁteci by~ S—-«~1899w

“j“’smce#Ibwouldwmcreasesthe*nnmberwof"'mstances in wmuuf:'i
- the patent would be owned by the Government and would. .

- therefore afford no real protection to a heensee i
- That is the end of that formal statement. :

~ The rest will eonsist purely of my personal v1eivs o S
- In my formal statement I indicated at some length and. -~~~ i

' '_ in some detail my reasons for favoring adoption of S.

= 1047 and for believing that, of the theeo remaining bills, 7o
fr 88,1809 eomes closest to 1ep1csenhng the k md of Govcln- R
";ﬁment policy we should have, e
o I made some specific suggestions for amendmn' S 1809-"'._':“_-_Z e
.. in'some instances by adopting provisions set fmth inS., -
. Y89, But I will not go into them now, for I trust that the -~
77 % Subeommittee and its technical staff will glean them from . - =7
“ v the written statement and can best weigh the merits of - o
- ~the respective suggestions upon making such a review. cieie o
el Mr Cha_lrman, only a few weeks ago, on June 18 to - o
o ‘be specifie, I delivered a talk entitled ‘‘Government Pat-- - =

- ent Poliey in the United States’® at the Ninth Annual .

. Publiec Conference of The George Washington Univer- . - -
. sily Patent, Trademark and Copyright Researeh In-' 7
- stitute, T sent copies of that talk to you, Semator Me-. -~
-+ - Clellan, to Senator Burdick, to Senator Hart, and to your, = -

. Subcommittee’s chief counsel, Mr, Breunan. I requested -,
-7 then, and I would Like to request now, that that paper be - . i o
~7 incorporated as a part of my festimony before this Sub-_'-?. SR R

- committee and I hope you will consider this favorably. -

oo Senator McClellan: It may be recewed and pubhshed-
"' in the record. R
e M Forman: 1 belleve that the prepared statement -~
“ “which I submitted prior to June 1st and the talk I just .
= referred to amply set forth my goneral views on I'ederal =~ = -
. patent policy and my speclﬁc views on the bllls you are -

eonsidering here today. :
I -would like now to dwell only on the main reasons

“hy I believe legislation of the kind embodied in 8. 1809
~ .. comes closer to 'bemg in the pubhc interest than any of " -
: the others, and why S 1899 is the farthest of the three E

SRS make these three principal claims, - One—the publie -
" shonld nof have to pay a second time thloxwh royalties or -

707 higher prices for inventions whick arose out of research & u°
i and development which was at least in part paid for out
~of Government  funds. Two--numerous Government - ..

originated unpatented technological advancements have

~been used by indusiry. Tienee . the argument t};pt O
. patent is o neecessary inducement fo devclopment of in-. . =
“ 0 ventions for commerce by industry is invalid, "Three— . -
S0 leaving patents in the hands of Government contmctors i
.~ only tends to increase the size and wealth of larg o
‘rations, making them more monopolistie, more- and more -

culpable of antltrust violations, and more hkely to ad-_;” -

LT versely affect small business.

My answers to these claims follow

- T believe that if the public could be given the whole_ L

{stmy, without the headline-hunting labels such as “Bil- . .
.. lion-dollar rrlve'm'ftys,” the average pcrson would agree .. .
- o> with me. R

With respect to the ﬁxst p01nt~—1n the Ionn- Tun tlns L

' country and all of its people stand to benefit far more if
7 more and more inventions are utilized-—that is, made BT
" available for use by everyone—than if they are allowed =

to lie fallow because no one wanted to take the 11sl\s of e

" investing in their development. ‘ L

I for one wonld wladly pay an extra i‘)rémmm in 1ova1 : e

.. ties or higher prices in order to get the benefit of a new .

o Inborsavmn device or possibly a hfeswmo' mventmn, or -
- gomething whwh incereased my siandard of lving., T = -

... would much rather get those benefits even if my" ta\es;

. _.did help pay for the mvenhons than to run the usI\ of oo
-~ not having them at all; R

Gcnﬂemen would you oblect fo such 80- cn]lod i double _'

< payments’” 1[' they resulted in the development of a cure -
- for cancer or even if it just doubled the mileage you =
" could get on a gallon of gasoline in your qutomdbﬂe,__
T _especlally when you re

alize that, under our patent system, R




W of the entire nation,

792 ST Joumal of thePateﬂt Oﬂice Soczety

"after a stated number of years the mventmn Wﬂl be 1n

& _‘_f:i'_oczobw, 196'.), Voz XLVII No. 0 S R

1ndus‘sry, or 1t mlght be the answer to some natmnal--—i;f

the-public-domaing-~-
I know I would eertamly 1ot obJeet at all

* ‘the real issue here, or at least one of the major issues.

-~ T would like to point out an illustration I have rezeeated R
" many times before many groups to show what I think is - ;

Qur technologieal inventive ability in this country is™ R

L 'noceqqmﬂy hml{od [There are onlv s0 many inventions -

ool enn be minde in o given year,

. 1 like to consider this in simple round numbers, e A

S We ean make, let’s say, a maximum of a {houeand et
o -pfxtentflble mventlons in a year, 70 per cent— .~ 7o T

. Senator McClellan: What do you mean make a thous- R

and inventions? ‘Who knows how many 1nvent10ne may EE

-+ come this year and how many next? PR

M Formen: We do not know, Senator of conrse, Thls i

Soel is merely a snnphﬁed hypothetleal ﬂlustratmn to ewcplam S

~’a point. Lo

Senator McC’lellan All right.

0 Mr, Forman: Let us say that in any glven year only R
g thousand inventions are made in this country. They -~ .
~ constitute the total produetivity of the inventive gemius - =
1 These inventions are mational .
~ 7 -pgsets.  'What we do with them may determine the coun- =7
o try’s future.  They certainly will determine the progress - =
- of the country, and maybe even determine the very exist- .

~_ence of the couniry itself.

For gimplicily s sake, - o000

Now, if 70 per cent of all the n money spent in the Umted A

L States for research and development goes into Govern- L

- ment contracts—and if we roughly correlate this in terms Sl
- of numbers of inventions*™—this could mean that the fut- -

- ure benefits to onr nation from 70 percent or 700 out of ...
" the thousand inventions are going to be resolved when = -
. you settle this question of Government patent poliey. = =~ "0 -0
Now, how many of those 700 inventions can we afford . .. = =

{0 let go down the drain beeause no one wishes to under-— -

" those inventions might be the cure for cancer; or it might

" fake their development? We never know but that one of "

o of ILife.

' be the means for causing the estabhehment of a new’f_-_"; SR

' "_ _n01 mal}y cfmnot DI‘O]

T deferise requn eimetit, Beciiise we never I{now, itisim-T T
.- portant that we do whatever we can to develop every - gEe
- one of those inventions that we ean possibly utﬂ:ze-——end’,
oot just be satisfied with a ““paper?’ invention.” - - Sa
oo With regard to point two, of course patents are not " . -
- - 'neeessary inducements for the development of all inven- =+ =
- tions,  Induslry constantly brings to the market-place -
- velatively “shuplo, unpalentable inventions fov wlhich
.. thore is mueh demand. When there is very little invest-. .
o ment required, there is no great worry about competltwe L
P uske, and no concern over the likelihood of 1m1tators--='} gy
. coming out with cheap imitations after an expensive in- - & =
e -_vestment has been made i in research and development by R
v .someone else, - .
- Now, if the Government wishes to ﬁnance all the r1sk' S
" taking research and development work in its own labora— L
tones as when the Department of Agrieulture makes a
- new plasticizer out of an epoxidized oil, or develops a = . .-
- new dialdehyde starch, it is a simple problem to find ~ -
-manufacturers for those kinds of produects. Such situa- =
- tions only prove how important it is for the manufac- - DR
- turer, who has fo invest his own moncy to dovelop anco
-~ invéufion, to have it protected by patents. S
. There are always people who are ready to 1m1tat0_ after o
~. the developmental risks are no longer a faetor. T
-+ Tho real difficulty is in finding manufacturers who will
- undertake to develop an invention when the research and = .
- development is expenswe and the rlsks of success are - :
. extremely great, - . SRR
. Now, I would like to cite an actual case hlstow Whl(‘h TR
e not only know dbout—I was actually involved in the
- negotiations which I shall deseribe. T filed the full. case . .-
- history with the chief counsel for this Subcommittes. ~ * -
Thig involved an invention which concerns the saving = =
It had fo do with extending the shelf life of_" B
.‘blood-bank blood, This is the blood that the Red Cross . =
‘and other agencies gather and then put on a'shelf. Tt =

goes bad in 21 ciays under norma umstances;” You_

whole blood
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In ﬂm case of opcn hemt snrrrery, m {he c'mc of sltua-_,; S

: Oc!r)bm‘, .106‘.:, Val .XLVII NO 10 R 7‘)5

1_1nhf to_itg..

2 modity you just cannot get any time you want it.

PR productmn, is going to work successfully.

o The Jefferson MGdlC"L]. College and our company, both:' o e
S of which have had no bac]\ground mcldentally, in de- - o
 veloping this type of invention, went looking for some. ' -

o body who had the experience and the interest. 'We found

~ only five laboratories in the country, five commercial -
' companies, that had the required background of experi- .. = .1
- ence. They all decided it was foo great a risk to get = .
.- .into, Omnly one of them decided to take the chance and R B
L that was B'wter Laboratorms of Morton Grov' : Ill1n01s IR '

‘Wtzonq*wherowyoware i;rymfr"to*gu blood-to-the far-cormers
~of the world, 21 days often is not enough. It is impor- -
.- tant if you can extend the life of that blood by amother "o oot
- weel, another month, or longer, because blood is a com- " =7 0

2o Now, The Jefferson Medical College of Pluladelphla S R
G _-hnd some surgeons who were mfmcstod in trying to de- = 0 o

o wvelop noway of extending {hal Dlood life; they received

s some geants From NHT, and they tried o do this jobh. -

coThey fonnd themselves ab an impasse. They eould not o7
.solve the problem. They had come up to a point and -0t L
-7 they found out that they were not getting over the huwmyp. =0
.o They went leoking for somebody outsuie an expert

- who eounld help them They found such a man, an ex- . ...

~+- perienced ion-exchange chemist known the world over, =
S TTe happened to be there in Philadelphia, working for the 77

. company where I happen to be employed. He was aske’d_

o if he would help. Xis scrvices were volunteered gratuit- =
~ously, and many thousands of dollars of his time and ==~
o materials were given to the institution. Eventually, the - . =
... problem was solved, an invention happened to be made, = -
i+ and the invention has proved to be patentable. The ques-- -~ -

w tion is-—will this invention get out into the publie, will - .~
- this invention be developed for use by people all over the
. country? Tt has worked in the laboratory, and the tech. . -

. nical people have gotten past the point where they think ~ -
~ . and know it will be useful for saving human lives. But: -

. . there arc considerable risks in the development. Nobody =~ .~ = | .

... can guarantee that this invention, when tried out inmass | -

- may, T will bring it out in just 2 moment, .© -
- Senalor McClellan: All right., T will be patlent

- [hroughout the country.

provided they had a patent poliey of their own whereby

- they would e}.plmt the patented invention, ’l‘hls is the': i:;-';.,-

. general policy in connection with such grants.:

" Buat when it was pointed out that our company, because:.
. of its employee, had also been a participant, a joint in-
- ventor here, the question was raised would we yleld our

o - rights, or how else should the situation be handled.  They '

. did not know because they apparently had never dealt - B
~with that kind of situation, and there was no prov151on o

. in the H.E.W. regulations which covered it. :
- We had some chscussmns with the Surn'eon General

g " and finally it was pointed out that, nder the October :
.10, 1963 Memo and Statement of the President on. ..
L Govolnment patent pohcy——whmh sttesses the desir-

ability of utilizing all inventions in the public interest at |

ﬁve-year exclusive permd to develop this mventlon--ﬁve'
- o years from the timo that the Food and Drug Administra-

tion and the Division of Biological Standar ds approve i

i Scuaior MaClellun Well now, they have the exclusnrezt_'*.‘,_"._"..:i'

S My I’ormcm No sn—I have not come to that If I

v Mr, Forman: Baxter said they were interested, butj-:”-
“... they made some computations and figured it would take .
-7 -a million and a half dollars to bring it from the point ;
Sowhoere 16 was ol Jt'ﬂ't‘l'\.{)ll Tahoratories Lo the point whers LR
~Ahey condd put it in the hands of phyawmnq md smwconq‘k{_fﬁj_f'_"_

~oo They nsked what the pfttont qltua{.mn was, We \vcnth'_'f_-"f'-'
“-.-down to NIII to {ry to straighten this question ouf, be:
. cause under the grant Jeﬂ"crson could keep the rlnhts,

. every possible opportumty-—lt was for the good of all, -
" in the public interest to get this invention out of the lab- RIGE
- oratory and do everything that eould be done to make it - -

. available to the public, They agr eed—they said all’ r10ht O
- finally—**We will agree to permit Jefferson to O~rani: a’

et th_ls_mventwn for public’ use.?’_ 'I‘hls 1nuch txme, it had



T axclusive perlod

SR suppose you nuse some new ideas that you make in the .~

o to the public, too.”

i ':ITKQG - o Joumal af tke Patcmt Of]zce Soczety T

recoup about 30 per cent of that mﬂhon and a half dollar S S
w«mmvestmentwahey -figured. hthatmtheyﬂavould wta,kewthemw ORI B
. chances on recouping the rest. of their investment and = S
- making a profit on it in the non-exclusive period after the - = .
-excluswe per iod expired, relying on their ‘‘lead ume” to P
- put them in a competitive position. e
~. - TIncidentally, I ought to point out that the n'rant was for e
7 about $15,000 and our company invested about an cqual - oo
S amonnt, $10,000 or $15,000 nt that point—or a totnl of
~ahout %0 000.- As Dr. Price pointed out earlier this
. morning, 101.1L1vely small samns ncnm.llly are needed {o R
2 make a given invention. Bui, as in this ease, a million =7 .
" and a half dollars would be reqmred to reduce that inven. - -
.- tion to the point where it could be used by the publie.” -~ -~
. . Baxter agreed to accept the hcense Wlth the ﬁve year o

=2 Then the Depzutment of Hcalth Dducatlon, zmd Wel— B
% _-'fme deecided that this was not sufﬁment They said—it =~ . - .
s all right to give a five-year exclusive and then say it o
- will be opened up non-exclusively to any other manu- .
- facturer who wants to make this later—‘But suppose, . .~ .
" Baxter, you use some of your background inventions that - - - -
.- you had before you start work on this development, or -~ .-

L eourse of investing your one and a half million dollars— . .
these inventions mlc'ht be desirable or necessary to the ..

; produchon of the end produet of your development that B

* .is acceptable for the commercial market, "Without those ..~ .

.. added ideas, what good will a non-exclusive license be .

" to a potential second or third producer after your exelu- =~

~ “give period ends? We would lﬂce you to yield those mghts T

2 Well, this was asking Baxter to glve up its commerc1a1 RN
', blrthrwht Tt may have spent many millions before on - -
. some of the ideas that they had in their own research

. department. Besides the one and a half million dollars -

. they were planning to spend to reduce the invention to

a practmal embodunent was thelr own money Why-

rl e e
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5 .' should théjr s.h'are‘lilffhts to inventions which may be ina&é e
7»~mthroughm~researeh clene ent1re1y~»at- thejp~ ewn«»etpense G

- 'Well, after two years of arguing up and back, Baxter. &
finally sazd they could not afford to take the nsh under”

© the f«upplementai conditions 1mposed hy HEW, and.
O tlu,y withdrew, L

T might pomt out that ’Lh1s example weIl 11111stratcs how B

S 1]1117011.1111, it is to give developers of ‘inventions the in- =

dueement ol ]noim'tt(m agninst cub-throat (mm)oilhonf}'

e Tor al legsl a Tiiniled poried of time in ovder {0 get people
w0 to take on the development of inventions wlnch 1_-nvolve R

great visks as to the chances of suceess. = - Lo
Sengtor McClellan: Now, if T understand you, in tha’c LT

o - instanee—what was the name of the comp'mv?
© Mr. Forman: Baxter Laboratories. -

“Senator McClellan: They finally acrl-eed that they S

wonld undertake if for a five-year excluswe 110'1:11:?

Mr. Forman: Yes, sir. R
' Senator McClellan: But then the questmn arose 1f S
there were any, I would eall them, by- product inven- -

" tions, fallout inventions or dlSGOVOI'IBS, who would get

those? And the Publie Health Serviee wanted—’che Sur: . ;

.. geon General—they wanted Baxter to an'ree tt the S

: Govemment should have those. : SRR
- My, Forman: No, sir.  They wanted the equwalent of

- that, but technically it worked out a little dlffercntly. A
They merely wanted Baxter to agree that it would pro- -

_v1do non-exclusive licenses to anyone who declded late1

- to make the final development, the final invention.~

“Senator M cCichan And they were never able to get

"~ an agrecment? -

Mr Forman: That is right. - s G o
Senator McClellan: ‘\Tow What Ims happened? Is the )

s produef being used now? -

Mr, Forman: Not yet,

L Senator McC’lellmz Oh, 1s it st111 not on the market?

Mr. Forman: It is not on the market, but we. expeet

_ 'that 1t quht De, and for thls reason



R .z{' '_ :* ‘withdrawal

7()3 .' . o Joiz-mdl 'o:f .th‘e Patont ogz¢'e 'So'ciet'y' '

Our own eompany, havmg gone as far as it had Wlth

tlon, and fortultously havmn' acqmred a small pharma— :5.

.ecutical manufacturing eompany——-;]ust prior to Baxter’s . oo

decided ﬂl"lt it would {ry to earry on the - ="

- cwork for awhile rather than letf it dlo, and this worlc has feo

i .mtually been going on there ever since. - - T s

‘v But we went back to the Surgeon General to eﬁphm ATl w0

ﬂm silnnlion and he very mnpot.:ttvoiy reconsidered the -o 7 7

- problem., 'We pointed out that like Baxter, we could not ..+ -

7 afford to invest that kind of money sinee tlns isa very

= o perilous type of invention, and therc can be no guarantee = - -
that it is going to work or that it will be accepted by the. - .7 |

" medical profession when it is placed on the market—and - )
ihev withdrew the supplemental requlrements that thev T

- Had imposed the year before,
. Senator MoClellan: Ou Baxter? -

Mr., Forman: Yes, sir. And the Wo.y 1t now stands, it

iz merely on the basis that the invention will be main-

e :'- tained cxelusively jointly by the company and Jefferson b
for five years. After that it is open 1,0 the pubho, any- o

body who wants {o can use it

- Senator McClellan: How mueh is 1t rromrr to cost you i

to develop it?

" Mr. Forman: It cwon’t cost Iess than one. and a half AR
-million dollars the way it 1ooks, because from the invest- . 7
" ment already made, and what is predleted it will eaqﬂy ;

.- run that amount, probably more.

Senator McClellan: How many years is 11; going to take_" -

to perfect it?
- My, Forman: 1 eannot predlct that. Our se1ent15ts are

_unable to tell us yet, 'We hope wﬂ:hm the next year or. o :

‘two, but we cannot say.

. Senator McClellan: You don’t know how soon you can. S SN

" get the product perfected? s ,
My. Forman: No, sir. I do not know that sir,

Senator McClellan: Well, ini the meantlme are lives .
‘heing lost, by reason of that mventmn not bemg avall--

-' | nble‘?

L 'probablhty of fallme is g1eat

fﬂ:. Oca’obor 1.96‘u, Voz XLT/’II No 10 i - - "smif

M r.‘,I’ or maﬂ.wWell,elt is. hand towpl edlet mhether ox_ahow

many lives are being lost. But you have to thmk of it

<’in these terms. Ilach open heart surgery may use ten or .
- a dozon pints of blood. It is not easy to get live donors"'- RN
- for o junheuhn operation when ndeded hy the =<u1 geon,
- It would be a great boon if he eould have blood on the. =
- ghelf for several months, The same thing would happen, - -
o for example, if we were going o ship blood to Vietnam, -
o T would quite: poambly ;;o bad belore fhov oonld nqo rt'
-~ on the battleficld. - : S
. Senator McClellan: In other Words, 1t is vew bone-
- fieial, or will be very beneficial in the health field if this -
-+ process can be developed to where blood can be preserved)f L
- for a much longer Penod of time than it ean be now, 1s' L
- that correet? ' S

~ Mr, Forman: Yos, sim

7 Senator McC‘lellcm "i‘]ue 1¢; a eurlent 1Ilustmtlon m LTy
-~ -this field, -~ SR
. Mr. Forman: ThlS is 80 cmrent this is happenmﬂ' L
today The agreement was completed last December. =
- Senator MoC’leHcm Now, if T understand you correetly, -
.you did offer this to all eompamee m tha.t ﬁeld all the - "
- laboratories. S
o Mr. Forman: J eﬂ'erson d1d They tned and found only T
.+ five that said they eould do it, but only one aetually R
- volunteered to try, ol
v Senator MeClellan: : Well, of eomse,Iwould ICQ&I‘d this = -
- as a kind of an extreme case, would you not? Th1s 1s' :
- mnot just an ordinary situation. -

Mr. Forman: It is hard to answer that questlon Sena- 5

o _tor I do not know what you mean by extreme, - : e
- Senator McClellan: Well, maybe that is not the proper. -
. word. You would not encounter the same problem ordi-. = -
g nanly in the processing of a new drug or a néw tech- - -

*. mnique in medleme would you? Or would you? I don’t —
" know. '

Mr. Forman: As lonn as theve | is at_rlsI\, and the i

(3 to ﬁnd fewel
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i and fewer eompames w1shmo' to mvest money, tnne, and
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five 'eor'n:pames' were thie Eloctric s"to'fag'e Battery 'C'oﬁi-'. s
.i..pany..of Philadelphia,-the. National. Resea,reh-wCorpora-mM

__fjpersonnehn”developments of that-type:— = R T RONE
Senator McC'ielen All rwht Proceed mth your state-_' TR

ment

thls is my answer.

~-some protection for their “investment.

... Now, I understand from being here- prevmuslv that e
~.~ the Subcommittee would like to have examples of contrac- .~ . .
. tors who have refused to take contracts beeause of this = -
principle, I know how difficult it is to produce examples. .

: like this, although we privately hear about them all the
_time by people representmn' onc company or another..

I did, however, go back into the records of the M itchell o
Subeommrttee, which in Angust fo December 1959 had =
- hearings with regard to propoeed amendments to the -

pfttent provisions of the Space Act. At that timoe one

o of the congressmen who was sitfing on the committee . - .
“ 7 asked specifically for a documentatlon to prove that par- -
.. tieular point. The man he asked, who happened to repre-
-sent the American Patent Law Association, did come - -
baek some time later with letters submitted by five com-

_ panies, and these ean be found referred to in the printed

' : report to those hearmes for P L. 85 568 page 412_ The "j T

o M. Porowm W1th rogmd to tlnt ﬂnrd pomt I mﬂde - ST
- about the position faken by the proponents of S 1899 S

If there is o legitimate ﬂmwor ‘m our eoeic{v in coneen-.
tl aling too much wealtlr and too many opportunities to - -
“got wealthier in the hands of a limited number of cor- ' . ©
_ poratlonc: the answer may lic in the Government’s find- - 7

. ing ways and means to give out its contracts to asmany - 00
i+ other parties as possible. But once the contractors are . . ]

.. seleeted, preventing companies from obtaining patent. = ..
o rights out of Government contracts may not solve any- * .. .
thmo- Such a policy may only deprive the Government .. ~©
of worthwhlle contractors or may result in contractors =~ .-~ |
* devoting their second best personnel to work on Govern- -~ <.
* ment projects while reserving their best people to work - = -
'on their own commerclal projects so that they could keep - -+ "~
" title to inventions arising out of them and thereby get

. des to stand up and be counted as thcy did, pet he o
- reason is that the samec congressman; upon 1ocew111°"';__'_-_:
... these letters, wrote back to the presidents of those com- .~
~~ panies and said—*‘This is your position as if has been ' ..
. .“represented to us, but surely there must be some. mis- .
AR take—this Would make it appear to us as 1f you are not :

-7 United States on this 1mportant projeet.””

tion of Cambridge, Massachusetts, Corning Glass Worlks = -
- of Corning, New York, AMP, Inc. of Harrisburg, and -
- Bowmar Instmments Company of Tort Wayne, Indiana.
- All five said that because of the title-taking clanses they
" would not accept NASA contracts—I thmk most of them o
"+ had to do with the then new Proreet Mercury. e

It we want fo know why it is diflienlt to get ¢ompan: -

Bach of these companies wrote back and reaﬁirmed_

- their position in no uncertain terms. But, nevertheless,”:f .

this news did get arcund the country hke wildfire, and".

- T think because of it, as much as anything else, Senator, -i
. many companies that might otherwise come forward have .

refrained from doing tlns because they fear such intimi-

" dation and possibly reprisals in the form of being black- -
- listed from Workmn' on future eontraete mth tho Govern-j_ .
- ment. - -

Now, gentlemen, it appears to me that th1s last pomt

L pomts are merely sub31d1ary or corollary to lns conceln -
-7~ over the possibility that retention of patent right by
- Government contractors will per mlt them to O*et a stran- S
. glchold on our economy. i

As Senator Long said on May 14 196.), in 1ntrodue1nw'_'

‘ S, 1899—and here I quote two brlef paragraphs from
- page 9027 of the (‘onglessional Record for that day, he

said—‘Mr. President, this is nof merely an economie’ ;

S - problem,  This concerns our liberty ‘and frecdom to the
Sl extent tha.t thmuvh egr

'n of monopohes areas of o



that extent is our freedom abudﬂ'cd

“our eeonomie 111'0 are baued to many of our cltwens, to i

o -f"; ] M1dd1e Arves, he say, B ﬂus comparison ehcxts the replv
~m-that-the mational-interest roquires monopoly grants Hs“’:f"‘
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the inventions?

o If there is any doubt in Senator Long' 8 ultlmate ob-. SRR
- jective, regardless of anything in 8. 1899 which may ap- .~ =~ - -
.. pear fo the contrary, this doubt is eliminated by his - = .= "
. embracing the philosophy spelled out by his assistant,
~°: - Mr. Benjamin Gordon, in the article which was reprinted -~ .~ .
©ozoin the Oongresshlonal Record followmb the prmtmg of .o
- :--_,.s 1899 at pages 9031 o 9033. - .

- In the final paragraph concludmg the altlcle wlnch Cleni
. was devoted to a comparison of ‘“‘Government Patent-— : -« ..
. Polley and the New Mercantilism,’’ in which Mr. Gordon = - .
sees in the policy of leaving title with Government con- ~
.+ “tractors a strong_similarity to the mercantilism of the =

e Qeldnitific and technological research Gondroted or;'i-,

- financed by the United States Government represents . . .

. a vast national resource, which could equal or surpass. . o f o

“ in actual or potential value the public domain open to * " @ T

.- settlement in the last century. Because the control of - " i~

- 'patent rights and inventions resulting from such aetivi- .~

=70 ties means tha control of the fraits of this resouree, it in - 700 7 0
- the Tunelion of the Government to make the results of =~

= researeh available for uge by the entirve Amcucau 1)1[1)110'

" which has made this research possible,’’ . -

4 I agree one hundred per cent with this last portmn of, S

 the statement by Senator Long. It is the function of the ~ %' .

. Government to make the fruits of any research, whichhas - == =7

5 been subsidized even only partially.by Government ool
- funds, to the public at large. The real issue is how is .

“+~ " this to be done 50 as to do the most good for the most

. people. - .

. . Should it he done undel thc time-tested opelatmn of o
- the American patent system, with its inducements for - =~
oo private investment of capital and labor? Should it be - -

;.- domne by the Government itsclf through its own building -~
- and operation of plants, followed by market distribution - "~ - .

.. and so forth? Or should it be done by the Government’s = .= -
- free dissemination to every one of the Tig rhts to practlce A

e patent svstem not for 1

" necessary stimulation of enterpnse the guestion arises .
72 whether the price we are paying is far too heavy, even -
T if the means could seeure the enc'l for involved is the

- sacrifice of the cifizen’s economie freedom.’” R
% Now, this philosophy of Mr. Gordon, which Senator_.
]'Jonp: has apparenily (\ndormd indieates n holief that . -

o ihe opm'nllcm ol onr economy nndel om pntc-ul qyslcm o
 mot in the publie interest, R
© Senalor Buddick: Is that an artlcle by Ml Gordon? o

- Mr. Forman: That is the concludmw paran'raph of tho

S arhcle by Mr. Gordon. Yes, sir.

- Senator Bmdw?r It appea1s in the COnO'ressmnal

_Record?

My, Forman: Yes, sir.. . ;
' Senator Burdick: What i is the date of that? '
“Mr, Forman: May 4th.

. Now gentlemen, with 70 per cent of Al R and D funds'_
" now being financed by the Government, such a belief by =
- -the proponents of 8. 1899 would seem to be an important.
0 frst step m the ehmlmtlon ot‘ our prttent svstem alto- R
Ll rrether '
2ul T Thig, enﬂemen, I snbmlt is the behmd-fhe—scenes rcal o
. threat of that bill. Tt would be the heginning of the end -
* . of a system designed to induce people to mvest labor and

B money to make risky inventions worthwhile. a R
- As the Senate Subcommittee on Patents, I think this -~
- fhreat should be kept in our minds when yon 1cv1ew the_: S
. merit of all the bills under consideration, .~ =" P
- Tt does not matter to me what manner or meanq su e' ..
.- cmploved to conserve and promote the ntilization’ ‘of our oo
. inventive productivity. That produetivity is limited., - It"_
, ig one of our greatest national assets, What ‘matters i is- L
" that every Worthwhlle invention should be given every
~ possible chance of being developed for use by the people,_ Lo

"~ all the people.” L

In conclusion, let me p t"out th I S eak not for the =
, not for - o
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f_.f _fdustry, not for any secrment of these I speak only 4s a . ._:;
- citizen who has for almost. 20.years. studied. and critically...

W""‘:_f'-'f;”"'.--"_'October, 196‘5, Vol XLT’II No 10 80';3_._;.'-_;_':_‘__':'_%

e 3.'.'of the general phﬂesophy, as well as the speelﬁe provv

. _observed the. developments in the field of Governmentﬁr T
- " patent policy, and who is serjously concerned over the - AR
70 possibility that a good deal of our limited inventive pro- -
C o daetivity will hocome wasted if not developed under the = - LTl
T inducerents eﬂ'ered ’ce all the people mlder t‘he putent_' RO
o system, ook
Ve his fswhat wnlt hnmmn undm‘ n lnw lake S fH'J‘) w]neh PRER A
Corswill Lend Lo ke Litle Lo most of the invenlions mnde i R
_+~ the United Siates and put them in the public domain =0 o0 o Lo e
- where interest in developmn‘ them wﬂl Ia 1f not fade into -
© oo insignificanee, - - Vi
o It will not happen under S 1809 because that b111 wﬂl S il
o tend to leave title with the contractor in a maximum . o
. number of situations—that i is, I might say, a maximum =
o~ number - consistent with today’s pohtleal opposmen
o caused by the *‘patent glveaway” theorists, - S
S 8, 1809 tends to assnre maximum utﬂlzatlon of the m-_'_}_; TN
. vention by means of compulsory working and/or compul- -
. sory licensing requirements, This is geod In exerels-_.--*'.'_f L
.+ ing those prerogatives, the Government will exercise its~
AR true and proper functions. As a eontributor to the de- . .* =
7" velopment of the inventions, the Government is in part- ol
- nership with the contractor. Asa partner, it has certain . =
|7 rights, In this ease, it is not to share in cash profits, but -~
| -7 in seeing that the other partner puts the inventions to =«
. the Wldest possﬂﬂe use 80 that the public will benefit -
.. thereby. - That is the Government’s right and obligation,

That compulsion is as far as the Government ought to go

: o m premotmw utilization of the inventions in most cases. - L
o0 8. 1809 is not perfect, it needs amendments. I have .

'f"_prepeqed some in my formal written statement, Qthers

© "+ have been suggested by those who have testified before .-
"+ me, Nevertheless, I see in 8. 1809 the basis for legislation L
~. " which comes closest to being the most sensible, workable -
. compromise that has a reasonable chance today of being - :
: rltleal L

o aceeptab]e to the C‘onwress and also to all Who a

siong-of-8.-1899..
SR Gentlemen, S.. 1809 is m the true pubhe 1nterest S
711899 is not. .
e Thandk you very mueh for thls opportumty today to

o speak, P

Senalor McOlellan ’]‘lmnk you, sn'

.2 Senator Durdick? . o
i Senator Bwrdicl: OF (‘OIHH(", euunqv], y(m umlow[uml R
SO that you wre morely piving your opinion—ihat it the =«
~+ Qovernmoni rotained {itle to these contracts. they would
‘lie fallow. That is Jus{, an opinion of yoms o

Mr. Forman: Yes, sir. Of course it is always an opin-

o ion until we have a chance to demenstrate that 1t beeomes ; .

g fact.

economic package that is worthwhile produemo-

Mr. Forman: That is correct, Senator. And that 13:

why T urge upon you, sir, and upon your colleagugs that

. you have got the greatest opportunity and I mwht say, . -
.. the greatest obhgatmn under the Constltutmn to do
T somethmg about it. 'With all these inventions conling ont
o of Govelnment research, as long as you have got this =

" poliey written in S. 1809 whereby the Government will i
_ keep a watchful eye under compulsory working ot licens- -
! ing requirements, and make sure that the inventions are .

put to use by the contractor who refains title—you have

- .- done all you should want to do in mder to 0'et them mto_ :

- use. =
- Senator Burdzek You have no assurance that beeause o
. title is in the name of a ‘private persen the 1nvent10n 13:-,_
. going to be put to work, - - =t
" Mr. Forman: You are absolutely right, But you w111 L
- have that nssurance if you let the eontraetor keep title

sub;]eet to the restrlet'on that, if he 'does not put ; fhem in-

se the 1 ght to ; "ep tl’cle. The___'

-~ Senator Burdwk You and I know that the Pa,tent Of- o
o " fiee is full of patents owned by prxva,te individu:

B als tlnt 5_"_'
~are Iy'mcr fallow. ' The whole thing is'to get toge ;,e.l an AN
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- chances are that the contractor in many cases will work =~
- the inventions if he knows that the Government will talte. ..

i s
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v stead of trying to keep it as a trade secret, as they :di_d
= in the medieval period. He is being fold, “‘You can‘have = = .

oo Nenator Burdicl:: This is something new, - PR
o oA Forman: Well, it is nol oxaelly new, Tt has heen % -
I __j-___wmt_tcn.ul-mu[., it has been proposed, This has actually
. been going on in many countries arovind the world. . Com =~ - -
- pulsory working and compulsory licensing are not new. -~ T

o0 direetly back, that is it would

. themd nd give them to somebody else, or compel him to .
. grant licenses fo anotherparty, - . o oo

- Mr. Pormian: T have redomniended o fivo-year

* + They would be new to the United States.

““flie Tight fo exelndo othors from manufactaiing this m- .
_ e T - vention. 'We will lirait you, however, to a period of 17 i -
- Senator Burdich: What period do you recommend for . . .. .+ ... ... years. You have got to make of it whatever you can and-~ - -

T thate Ry " wish in that period. At the end of 17 years it is'in the "

Aot publie domain’’--which has always seemed like o fair -
I coedeals o e T e e
o o Now, thal iy in the privale scelor, S
oo We have no way of giving any further compulsion to -

/7% make the invenlor or patent owner—who puts out his® . -

own money, his own time and services and so forth—to =
“ make him use the invention. That is true. Thereis no. -

o Senator Burdick: In other words, your 'su.o'crestion‘ Wﬂf T e special compulsion other than the fact that each day he :
.. be that, in these Government contf’aets, whore the equi- o i o fadls to work the invention, while possessing the right o oo
- tles will justify it, to permit the individual contragtor - o " to execlude infringers, brings him closer to the end of the -

.+ to have title, but if he did not exploit it in five years, it - - ok - patented term, when anyone thercafter will be able to -
5 would revert to the publie. -~ - .. R IR R | e compl.ete with him without fear of ﬁging stoppe_cl_"by a2 ‘
- Mr, Forman: That is right. Tt would either revert =~ - o lawsuit, - T S

- domain, or maybe some arrangement might be made

AN whereby the Government would say, ““Let’s find some-- - S

- . body else who is interested in working.’’ That js all T . =

. - am pleading for. Get the invention info public nse, -~ ... - ..

.« . Senator Burdick: One of the things that bothers me, | v
. when yon gave this example about this blood rejuvenator, - - .

- w}.latever it was, that even though that private patent <

- mlght'have been issued to the nime of a private company,

- there is no partienlar assurance that the $2 million would .

| . be spent by them, either, [ S

o Mr: Forman: Senator, let’s take that one step further. - -

Consider what happens to any patented invention made -

by private investment—where there is no Government

. investment and no Government rights at all. TUnder our L
- patent laws, there is, of course, no assurance that thein- = -+, -
© vention will be worked. You are absolutely right. How-"

ever, this is in aceordance with the contract, the bargain
th_at the C‘r'overnment has made with the patentee, in re-
- turn for his having publicly disclosed the inventior '

be placed in the public - -

jon—ins .

~ has a basic choice to make: it
- dosen’ T it doosn b work o

But you have an addilional lever here. You have got

"~ ‘this right. T say the Government is a partuer in this in- "
- ventien. Tt has made a contribution to the invention.
- The equity is there." ' R

I have long ago recognized fhis. R
‘But I say it is wrong for the Government to fake title, = .-

<" and then do nothing with it. You have got a cholce to -
- make. ‘Tt is a basic decision, which must be made, a basic’ =~
' philosophy which must be established at this point. - - -
B Is the Government going to adopt a policy where we - =
.. take title to so many inventions? If we are not goingto =
" do something with them, this is wrong.: e Ty

i o Senator Burdick: Just a moment. That is an assump- - .
o ~.~-.'tion that nothing is going to happen to inventions whose ...
5 oo titles are acquired by the Government, - - 0 T
; Mr. Forman: We have to operate on that assumption. -
" The point is, if you enact legislation so that the Govern- . -

ment ends up with a massive collection of inventions, it
r it works them or it
113 possible that nobody - -




Uil If it does work them, this will be a fundamental = © -
- change in the philosophy of our society. Do we want the - ="

808 | .Jaum'a'l of _th.c- Pa.tent Ojﬁce Soczety S

| "Octobr'f, 1965, rfoz XLVII No.oto '~ 809 _-

And tlns hope also apphes, of course, to your colleagues

| _ But I will say that the ﬁve-year 11m1taﬁ1on has added

. something intriguing to the record.

Mr, orman: Well, sir, I hope you Wﬁl ﬁnd it acceptable

' asa substltute for the tltle takmo- phllOSOphy of S 1899 o

~Government to get into business on a mass scale? If we .. -]
“doy let’s take t1t1e to all the mventwns and put the Gov-. L N

- Vernment in business. . T
= If the Senate and ﬂm IIouse decxde tlns is best for the'._-"
- country, then let them go ahead and write it into law, - T e
- but they should at least recognize and clearly state that S

-+ this is what they intend to dn. S
i Newalor Burdict: No one wanls llw (it)vmnmvnt m';:
el business, Whey are taking these pulonts for the people. R

oo M Forman: That is a fatlacy, siv. Thelieve the whole > {7
.+, theory of Senator Long is wrong. He says this willnot ' v~ =1 -

- happen.. But that is precisely What will happen. If the
i Government does not exploit it, as 8. 1899 says it will, . 7.

7~ the only other choice is {o leave it open to the publie. And B
7T ean only prediet complete failure. You say thisisan - = <
.- opinion. - Of course it is. But can we take the chance? = .

2~ Can we take the chance that thousands of inventioms . = -
... every year will go unused? If we do, the Government =~ .
i will only be addmfr to the very problems whmh you- ST

"~ pointed to yourself, - o
“... o Senator Burdick: You ac}\nowledge that thousands of- '

.. private inveniions are going unused. . L
.~ Mr, Forman: I don’t questlon the pomt If t]:us is o
- - wrong—maybe the solution is, as has been suggested, to .~
. shorten the 17-year period. We cannot diseuss this now.. . .
- But if the Congress thinks it is too long a wait, shorten- .

- it. But the point is because that is bad or wrong, do . "
~+ you want to aid and abet it by adding thousands more - =
patents under Government coniract mtuatmns, and put .
-+ them in the public domain, where nobody is going to use -
~ .. them? If we do, our technology will end up so far be- = -
L -_hind Russia’s we will never be able to eatch up with them, . =

« " Senator Burdick: I don’t agree with your conelusion,

- contribute anything to this. Idone

- __: "opportumty to fully pl ese

~~who-have favored-the-proposal by -Senator- Long;*whomwww
T admire—I said so in my statement—I think he has done

a great service because he hins brought this tremendously

o mportant matier to. the atiention of all—ecven thongh I
. think his solution is dead wrong. But at least he recog-
. nizes the problem. - e and I agrce on a fundamental
pomt, namely that owr main ob|oc(wn should he to get
" ho invenlions into the publie’s hands, - Bul we should: =
ol do this by opening (hem up o vvu‘yhod\ A]mmt
1 everyone who has lestified here has told over aud over
- “how this will kill the indueement to convert most
" tions into commercially useful embodiments.

mven- -

‘Novw, if you cannot accept it, if the e\amples you heard e

. are not sufficient, then write somethmo' like what I have
" advoeated into the law—and I think S 1809 alr eady has
© it I it has not, it is in 8. 789, Write in a provision where-:

by the Government can do somethmo aﬂilmatwe ahout

" these inventions—instead of just leavmw them to any-: =

body, instead of going into business and manufacture-—-igi'. |

- let the contractors lleop them. But if he docs not do -
- something with them for the public good, let tlie Govern- A
.. “ment take them back and find somebody oIse wlio is will- -

ing to develop them. Or if that does not w cnk, then put

S the inventions in the public domain. -

Senator McClellgn: Thank you very much, sir.

. The Subcommittee has held five days of hoalmgs on - .

. this subject, and the bills that are pending. We have

- heard 26 witnesses. A number of statements have been
- submitted for inclusion in the record. Although I want:

to expedite the Subcommittee’s action on this subaect I

+ - also wish to receive the counsel of all those who have a'
- contribution to make, -

Therefore, additional heannos may be held, Inclden-

 tally, the Chair today is sendmg out a letter to cach sena- -

tor asking if he has any witnesses that he thinks could

t want these hearings -
' ‘er from having the g

1 th Ar v1ewpomts :

to close. ‘denying anybody ¥ s}t 0
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The hea11n0's wﬂl be 1'ecessed sub;]ect to call That., L
does not mean that this is going to be prolonged indefi-.

~ nitely. Iam trying to expedite them to a conclusion, but-=

without setting anybedy off who really tths he has a L

eontribution he thinks can be made. "
- The Committee will stand in recess. .

\mv lra{lemark Workmf' \Ianual

The D T'cldemalk Aqsomatmn has announced the pubhca-'

tion of a new w orking manual dealing with practice before the .
Patent Office.  The mamml entitled ‘“Notes from the Patent -
Office’” has heen compiled in a loose-leaf volume with handy in- .~
dex tabs to sllow for additions or replacement sections 1f theh t

_practice is changed by new legislation or rules.

The 320 pagye volume i is brolmn down into four major sectmns_-

»-and covers the procedures of applying for trademark registra-:

tions, proseruting registrrations, the tvpes of registrations al- .-

lowad aud’ statutory requiveinents after registrations are is-
sued Service. collective aud certification malks are discussed.

out :
- “An nupos*ant supplement is the ClaSs, Definitions that are
keved fo the Classification of Goods. Each class is broken down
into the detailed 0‘00(13 that fall swithin the elass and h a most.
- valuable reference in the filing of applications. . :
. “Notes from the Patent Office’’ {320 pages) is dvallable
“from The United States Trademark Association, 6 Bast 45th

pmce meludes supplementa to be 1ssued throun’h Aucrust of 1966

Joumal cf thc Pateut Oﬁ?ce .Soazeth/';.-.f .

in addition to trademarks. The respousibility of the 1ematrant;’
“in maintaining his rights aftf'r @ Ieﬂhtratwn 1ssues is spel]ed _

Street New York, New York 10017, for $12.00 per copy and . g
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 NATIONAL ACADEMY OF E.NGINEER'_ING

The National Academy of Englneerlng was establlshed in December 1964.

~The Academy is independent and autonomous in its organization and

€lection of members and shares in the responsibility given the National
Academy of Sciences under its congressional act of incorporation to advise
the federal government upon request, in all areas of science and englneerlng

'The Natlonal Academy of Engineering, aware of its responszbllltles to. the
govermment, the engineering commun1ty, and the natlon as a whole, is
yledged to do the following:

1.  To provide means of assessing the constantly changing
needs of the nation and the_technical resources that -
_ .. can and should be applied to them; to sponsor programs
- : aimed at meeting these needs; and to encourege such.
' ' _'englneerlng research as. may be adv1sab1e 1n -the nat10na1
interest. : : PR

2. To explore means for promoting cooperation in engineering
' in the United States and abroad, with a view to securlng
concentration on problems significant to society and ,
-encouraging research and development almed at meetlng them.

3. To advise the Ccngress_and'the execut1Ve branch of-the.,
government, whenever called upon by any department or
agency thereof, on matters of natlonal 1mport pertlnent o
to engineering. . . N . :

4, To'cooperate with the National Academy'of'scieoces on -
matters 1nvolv1ng both sclence and englneerlng.. ‘

5. To serve the nation in other respects in connectlon S
‘with 51gn1f1cant problems in englneerlng and;, technology.,,3

6."Tb recognlze in an approprlate manner outstandlng con—
trlbutlons to the nation by 1ead1ng englneers...-. :

_ This study -and report were supported by Contract No. NSF C 310 Task Order g
No. 270,.from the Natlonal Sc1ence Foundatlon. ‘

Amailabie.frome

National ACademy of'Engineering'
2101 Constitution Avenue, N. W.
Ihshlngton, B. C 20418

_February 1_'9?4. 7
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© SUMMARY
- With a few exceptions, the vast technology developed
federally-funded programs since World War IT has not resul

1n w1despread "spin-offs" of secondary or addltlonal appl

tions of practlcal products, processes, and services that

made an impact on the nation's economic growth, industria:

productiVity, employment gains, and'foreign trade. In thi
report, a commlttee of the Natlonal Academy of Englneerln
studled the transfer and utlllzatlon of thls krnd of tech
w1th-a view toward 501V1ng crltlcal_natlonal_problems and

" providing greater_pnblic_benefits[;hf

After examining 25 federal-departments and agencies;

;commlttee found° Although federally-funded research and
._ment totaled $l7 billion 1n FY 1973‘-— of whlch nearly $1
:_Went into the collectlon, processrng, and dlssemlnatlon o
tlon about the resultlng technology - only $43 mllllon (

percent of the total. R&D budget) was spent to stlmulate s

by
lted
Lca¥

have -
1S
oiogy.;
the -
develop-
billion

or 0.25
ub-

stant1a1 and profltable secondary uses of: the technology.-VfV'L'”

One major recommendatlon, accordlngly, calls for sh1
the focus of federal concern from 51mply telllng commerci
users and local governments about promlslng technologles

actually transformlng technlcal 1nformat10n 1nto ultlmate

that fulflll publlc or prlvate economlc and soc1a1 needs.n

. do thls, the commlttee proposes that the federal governme

spend about $1 bllllon annually to correct.thls rmbalance'

feing
a1
to
nses::

To
nt

f;informa—'



The commlttee ldentlfled fundamental inadequacies in

process of technology transfer and utlllzatlon.
these shortcomlngs, it suggests that the government; infco
oratlon with 1nnovators, suppllers, and users, adequately

the opportunltles in terms of spec1flc needs or ultimate u
.market characterlstlcs, economlc payoff - and publlc benef1
and match these opportunltles w1th the available technolog)

A key element that the commlttee recommends in order

-_carry out utlllzatlon activities is the-prov151on of 1ncen1

and tools such as adaptlve englneerlng, seed flnanc1ng, and

marketlng asszstance-

‘*The report declares that 1n no way do the recommendat_

mean to 1mp1y that the federal government should become a 4

competltor to the prlvate entrepreneur.- The federal role 8

be; the commlttee states, one of stlmulatlng and a351st1ng;

one of 1nh1b1t1ng or- dlscouraglng the natlon s lndustrlal s

In carrylng out. its charges and deve10p1ng 1ts flndlngs,

 the committee assumed that there was a substantlal amount ©
ful technology generated in federal laboratorles that is. po
_tlally avallable for wider publlc beneflt. The commlttee

suggests: that thls hypothe51s must be tested by ‘the Natlona

801ence Foundatlon, the agency that comm1551oned the study.h

Flnally, the c0mm1ttee questlons Whether experlmentatl
 is a necessary prerequlslte to the implementatlon of the po

- recommended in the.report. L

L e R i 33
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TECHNOLOGY TRANSFER AND UTILIZATION

 INTRODUCTION -

Backngund. Through its Experimental Research ane

Development Incentlves Program (ERDIP), the Natlonal SCLEI
Foundatlon (NSF) is respons1b11e for gatherlng evidence c
cerning varlous incentives that the federal government cai
luse to 1ncrease the appllcatlon of sclence and technology
the-publlc beneflt,_ At the_lnrtletlve of ERDIE,Vthe Foung
requested.the.ﬂational Academy of Engineering to establis]
a Commlttee on Technology Transfer and Utlllzatlon (COTTU

The commlttee began operatlng 1n July 1973. _f

. Charges. In spe01f1c charges to the Academy, the-

requested that COTTU: ‘gg“t-

P Identlfy the major federal agencles that have;

conducted programs dlrected toward_technology-t

htransfer and utlllzat10n°-. S
S 'Determlne and descrlbe the methods used by;:h
"those agencres in advanclng the programs,-fg
';_ hEvaluate effectlveness of these methods ; d'
S Aseees the extent to Whlch these agenc1ee
.have-evalnated'their.ownlmethods} and,
“." On’the basis of the background information |
developed, recommend pollc1es that the NSF'

or the federal government should consrder.__”

1ce
on— -
1 .
:for'
1ationh

1 .

NSF




'p'Scope_and'ViewPoint.' In

fcontinuing;discussionsdv
VthefﬁSF.and'independently‘as the'stndy progressed"the foe
agreed that 1t should attempt to ldentlfy those attrlbute
process and programs that limit the secondary and/or addi

'appllcatlons of government—generated technology, make cot

/ith .

ymmittee
=shofhthe
tional.

structive

suggestlons for overcomlng these constralnts, outllne fe%Slble-
federal 1n1t1at1ves that would significantly speed up technologlcal
ntlllzatlon, and, flnally, recommend a new approach and dlrectlon
_for_the'NSFfs experiments that are designed to increase the |

| knowledge of the inadequately understood proceSs_of-technology

transfer and utilization.

The committee belleves that an acceleratlon of technolog1cal

developments, consonant w1th economlc forces and respons
the percelVed needs of the country, can result from a res

of certaln federal pOllcleS and procedures.' It also bel

'that thlS ‘would, in turn,_contrlbute to the solutlon of some f'“

| crltlcal‘natlonal problems as well as prov1de other benetrts.'

~ Membership. - The lS members of the commlttee havi

_enpertlse and experlence.. As lnnovators, suppllers, and
'they have consplcuous records in technology transfex and
They represent various profeSSLons - englneerlng, 1aw,

lnvestment banklng, larqe and small bu51ness management,
. research. ThlS dlverse background enabled the commlttee

notfonly'the pragmatlc managerlal‘and soclo-economlc_asp

the_problem,:but the institutional.implications as'well.'

o, TR e

S

ive to

ER eve s

-

sconomics,

ects of

?‘lSlOn

g
}§;

diverse-'
users,“-

utilization. §

and applied

to address




Methodology. In carrylng out 1ts charges and de

veloping

its flndlngs, the commlttee surveyed the relevant llterature}

identified 25 federal agencies conductlng programs of te

transfer and utilization (Appendix), interviewed officia

these agencies, evaluated the:written responses of.selec
to a questlonnalre, held w1de ranglng dlscu551ons durlnc
commlttee meetlngs w1th VLrtually full attendance, and f
drew upon 1ts own accumulated profess1onal ezperlence ar

Durlng its dellberatlons, the commlttee daid not

_ the'transfer and'utilization-of'technologj

o

chnology
lslof

ted agencies
1 tnree-
,articularly
1d j udgment .
fullyt

agree on. every 901nt under dlscuss1on, but there was complete

__agreement on the major themes and the flnal recommendataons.'
- For a meanlngful study base, the commlttee deve]oped
,three fundamental postulates. | :
'(i) : On the ba51s of current knowledge, it'is
| '90531ble to take steps toward 1mprov1ng
:'the transfer and utlllzatlon of technology.
(ii}l There is a substantial amount of useful
itechnology generated in federal laboratorres_lvg:
potentlally avallable for w1der publlc
- appllcatlon. ' | B
(iiil It is in theﬁnational interest to‘stimulate°

<y

from the federal government and ltS contractors.:' -

in order to meet present and ant1c1pated I

1eedS'

T:by other users and thereby foster economi¢c and -

"'“soc1a1 growth in the Unlted States.




While the committee has been mindful that the expressed

1aboratories,'the basic'process'of_techndlogy transfer

d other sources, whether or not such activities are

in whole or in bart by federal contracts or grants.

" LIST OF TERMS

el

X

%? 2f:nf.'ﬂh‘ufi:[i]"

concern of the NSF is with technology originating in fede:ai

and

utilization is also applicable to the products of réseeréhe

:

. o, L, ' . vy s . SR . - §
from universities, research institutions, industrial laboratories, j

1supported

Technologx - The appllcatlon of sc1ent1flc knowledge‘

or englneerlng d=51gns Or processes;

any:

'~hardware dev1ce,_equ1pment,_or system; special

laboratory or £est'facility; or specially

'?person.ill'

trained

'Also services and ideas are included.

'_In:general: it is the body'of“ecientific andi.e

englneerlng knowledge of how to make something

fthat w1ll be purchased in the. marketplace. -

Technology Transfer ~'The process of collectlon}.'e |

documentatlon, and successful dlssemlnatlcn_of -

sc1ent1f1c and technlcal 1nformatlon to a S

receiver through a ‘number of mechanlsms, both

formal and lnformal, pa551ve and actlve._

U. S. General Accounting Office, Means for Increasing the

Use of Defense Technology for Urgent Public Problems

_ (Washington, .D. C.: U. S. Government Printing Office,
- - December 1972) p. 5. o SRER S




1

Z'The}tran5£ex;preﬁess begins when'itnhas,been

established that a-technological advance has
'SLgnlflcant relevancy in a dlrected or dif ferent
"appllcatlon and that a. necessary adaptatlon can

- be made. The process occurs naturally between

part1c1pants who understand what has to beg_

s

. done to permit effectlve utlllzatlon.

-

: Technology gtilization - The process through whlch
--:government research and technology is transformed

;1nto processes,_products,-or serv1ces that-can

H

“be applied to-actnal or.potential'publiceoj
.private needs. It may also mean-thelsecondary
.Jor horlzontal appllcatlon of a technology that .
has been developed for a partlcular m15510n and,
_after modlflcatlon and leerSlflcatlon,_flllsia”.
"dlfferent need in another envrronment [1]
: Utllmzatlon is therefore a broader concept than
transfer, lnasmuch as lt emphaSLZes the abLlity T
: land/or w;lllngness of an. entrepreneur from either
:the publlc or prlvate sector to apply an availableh
technology to an. ultlmate use or’ the creatLon of
a marketable end-product-or servrce..'

1

Innovatlon - The process that broadly ranges from the'

R AT O . : L e ¥ 0
Eataaa i '_7‘“.".'“" RS L ..z Iy fale T Ly R :

; lnventlon or conceptlon to marketplace acceptance.

Ibid. It should be noted that the General Accounting Office
- used this as the definition for "technology transfer," but

the COTTU members felt this functlon was more apprcp:iately '
part of utlllzatlon." . o SRR
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"*uces, champlons, and/or'

Innovator IR e
manages new technology whether or not he ls the
actual inventor or dlscoverer.

Su ppller - The one who applles technology to pr@duce _

4

_a product or. serv1ce. The concept refers 1

“"

the manufacturer or adapter of a techn010g1
(usually a private sector, proflt-maklng compahy
gl_' , ' o or a consortium of private_firms, or under| certain
.Xcircumstances, alpertnership of_public.end

private entities).

User -~ The ultimate purchaser of the technological;'
producttor service. The concept refers to the
~final consumer, which implies that the product .

or service is purchased and then.appliedjin a

- useful way.

STEPS TOWARD TECHNOLOGY TRANSFER AND UTILIZATION

'The-tranSfer andfutilizatipn,of.technology,isha'complex, _'r
L : ~non-linear process; comprising a number of dynamic steps'that

occurs in varying degrees in. a substantial-portion of American-

industry today; Understandlng thlS process is essentldl.toh

understandinq-thls report. COTTU has deflned the steps as

fbllows:

4o ' B e Collectlng, organlzlng, and storlng the results
._of research and development (R&D) — 1.e., the

'technology.




Publlshlng and dlssemlnatlng the R&D 1nformat
. Identlfylng a need and eva’uatlng the technol
requlrements that must be met to satisfy it.
.(At this point the potential users are ideﬁti
" and the technology adapted or modlfled to mee

.thelr needs.)

.Matchlng of the avallable technology w1th the'

_spec1flc need or ultlmate use, determlned wit
'the aid of the potentlal users. |
“Executlng a contlnulng serles of relevant cos
beneflt analyses.

Deflnlng the market potential and the other
| parameters that should help.to determlne the
potential utilizatioﬁ. T |
Examining'the ?ossible
result from fulfilling
_Looating'the poteatial_
and.available to translate the teehnical_infoz
~ into practical reality. B

| Determining.resouroes_and:other teéuiremeﬁts
necessary for suppliers to.produce the produoi
ser?ice or process. | |
Assooiatinglthe supoliers and users so they.ca
.'agree.on the staadards,.characteristics; éerfc

- and constraints of the product, service or prc

consequenoes-that may | .

“suppliers" who are able

ion.

ogical_

fied

t

h

the'needs:andrtheir impact.

rmation

AN
yrmance ,

CeSSs.




develop the product or service or. to acqui

any missing. elements.

-Establishing a business or implementation I

SRR R R AR L R R B R

Perform%ng'the afaptive engineering'necessaryrto

:e_. .

nlan

' to determine production and operational costs.

Acquiring the necessary'finaucing.
Creating a marketing plan,_production-of t
product,'service Oor process and implementa

.of its sale at a price a purchaser will pa

These steps, the committee recognizes, are not
or orderly structure. In some cases the ‘sequence may

=d1fferent or random, in others certain steps may overl

he

tion

Y.

a rigid -
be

ap.

'Some steps may require modification and iteration to meet

particular circumstances. For 1nstance, there may be

competing teams or combinations.of-users,

innovators pursuing similar objectives, and'at some st

particular partlcipants may drop out, change course, C
some other accommodation. i - el

The committee also.reaiizes'tﬁat the process C
'.technologyltransfer_and utiiization:as'defined heretma
| be'applicabie to every.caSe;_ The iﬁportance ofreachig
the-steps_varies according tosthe nature andicharacté:
i_the-ﬁarket'pursued and the_personal or coliective per

- of the innovators, suppliers, and users.

suppliers, a

several‘
nd

age

T make -

£
1YshOt__'
5f |
t of

spective




o

/Both 1n the prlvate sector and the public. secto

m—

T T TR R
the. problem of £5855610gy transfer 1nvolves a 11nklng o}

r,

f the

technologies at oqe_egtreme_weth_needs at the other_by means .

~of a complex—"brokerage process."” At the technology en

there is a body of-knowledge which results from R&D for

primary mission purposes but, nonetheless, has numerous

potential secondary or horizontal applidations.. At the

other end, there is a set of soc1etal needs that will

_ utlllze some comblnatlon of the. technologles._ Once the!

needs are_deflned, the brokerage process serves as the

catalyst to help match the-needs_to the‘technologies.

- This mechanism is characterized by. a randomness, a many

many coupling, and a great deal Of entrepreneurship whi
sets the process apart from the more orderly situation

whlch a smngle mission need is recognlzed from the

- beglnnlng.

Initial technology'utiliﬁation:oceurs_when_the

customer or user makes the first decision to purchase a

product, service, or process in a significant quantity.

‘Full transfer and utilization happens when widespread p

beﬁefits_are realized, regardless of whether the benefi|

direct or indirect (e.g., an indirect benefit may be an:

increase in productiVity_through:improved efficiency).

d,

nblic
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The vast technology developed by m1551on-or1ented L

| federally—funde& progects since World War. II has not generally

| resulted_ln highly visible “sprn—offs" of widespread secondary
applications. Beyond such notable_innovations_as jet aircraft,
antibiotics, radar, nuclear power, and other developments in
eiectronics, chemistry, and health.care springing from'a”few-
agencies,lthe'committee was unable to identifjnwjor.secondary"
contributions from federal R&D programslto'the gross national
product, 1eve1'of employment,'balance ofltrade, corporatew.'
profltablllty, industrial product1v1ty, or. the quallty of'f*

: 11fe in the United States.

| Whlle the Department of Agrlculture often 1s cited as

‘a major contrlbutor to technology transfer and utlllzatlon,

the committee considers that the agency 's ba51c output responds

directly to 1ts mission and therefore results malnly in prlmary
applications. There are other crvrl agencres that also perform -
R&D, resulting in prlmary applrcatlons._ |
o The methods generally used by federal agencles for
transferrlng-technology involve the pa551ve'techn1ques of‘h : \_r
collectlng, screenlng, lndexlng, storlng, and dlssemlnatrng \ e
SClentlflC and technlcal lnformatlon upon the spe01f1c request of f/
a potential user. These methods are not fully effective because
they_depend uponi_ the.ability of-the prospective userlto'define

“the technoiogy.he‘seeks; the procedures used to search and




" the user in a351m11at1ng the knowledge, evaluatlng lts.

'used less often by the federal government. When used,

tend to be more effective than the passive methods.

" [1] U.S. General Accountlng Office, op. cit. pp. 8 and

1dent1fy the requested 1nformatlon, the format ln whlch‘the

data is provided to the requester; as well as the sk111

relevance, and adapting the technology to meet a spec1f
need. |

More active methods which involve personal interpl
between innovators and potential users, frequently'assl

by third party change agents or multidisciplinary.teams

anetheless, these_active'attempts_by.the_federal govef
have also proven inadequate fdr-the ﬁost part.[1]

In examlnlng the problem, the commlttee assumed th
two factors could limit the secondary or horlzontal apQ

tions of federally funded technology:

- An 1n51gn1f1cant amount of federal technology'”

has been revealed whlch could be economlcally"
used 1n secondary or horlzontal appllcatlons,
providing Wldespread publlc beneflts.f | :
f A plethora-of structural and 1nst;tutlonal -
barriers exist_in the federal government and
the‘nrivate'economy to prevent the efficient an

- effective utilization of this technology.

Cf: M. Frank Hersman, "Technology Utilization in
- Public Sector;" in Science and Technology Policies

of
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_ Yesterday, Today, and Tomorrow, G. Strasser and E.
. Simons, eds. (Cambrldge, Mass..; Balllnger Publlsh
Co., 1973). pp. 79 93.
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Tne committee was'not charged nith addresSing:the a
first assumed factot, and accordingly offers no opinion about
its significance._ Instead, it has accepted the hypothe51?
that useful technology does exist in the federal laboratorles.
However, the committee strongly feels that this hypothe81é must

be accepted or rejected and recommends that the NSF or another,

appropriate‘federal agencyé
wa, and periodically in the future, test the assumption
| that tﬁere:ﬁs a substantial amount of useful federally
funded technology available for benefioial, oidespread _
secondary applieation Byrconducting a survey of selected

federal laboratories, using a team of-émpertS'represent-

ing a variety of dtsaszLnes, as weZZ as the technological |

.znnovator, supplier, and user; aZso determzne if comparable

technology f%om other sources is aZready available or being

used | -

In the event that little or no 51gn1f1cant techno
can be found through the above approach (or if technology £
any other source is known to be avallable) then any-effort
| overcome structural and institutional barriers in federali*
funded programs is considered:imptactical. .Still federal‘
efforts to overcome analcgous ‘barriers in the prlvate secte
would be worthwhlle because useful technology does orlglnaw

‘i

there.

Hence. the commlttee exten51vely 1nvestlgated the:

f second assumed factor, partlcularly as it applles £0

dr_
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the federal government,_and determlned that 31gn1flcant'

barrlers exist to the effectlve utilization of technology._It

. identified two crltlcal impediments within the federal ;overn-_

ment which are, in general, classified as:.

1. Inadequac1es in the process for satisfying
user needs with potentlally promlslng federal.”
:technology, and |

2. Inadequacies in the environment for fosteringh;_
effectivehsecondary utilization of this |

technology.

The remainder of this report deals with the committee’s

spe01flc conc1u51ons concernlng these 1nadequa01es and ﬁecom-

mendatlons for correctlve actlon.
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'II. OVERCOMING THE INADEQUACIES .

" The federal government must pay attentlon to the -

weaknesses in the process of secondary utilization of |

technology
For uttltzatton to be successful the government
must. make oertatn that
- ‘Proper emphasts and balance is mcﬂntained
‘between transfer and utilization. |
= Worthy projects are defined andjselected; and
- The'steps of the'process_are tcken-in a consistent

_and comprehensive vay.

‘The committee's policy recomméndations are intendedh

that could motlvate both the private. sector and the non-

public sector to transfer and apply technology for"grea

public benefit. The recommendations are designed to avoid

undue government intervention, organization, or bureauc

obstacles. In addition, the proposed policies also lend_':

‘themselves to experimental evaluation.

Emphasis and Balance.

Of the $l7'billion,spent'during.FY 1973 on fed

supported R&D, $935 millionAWent_into the'collection,

e e i

| o

" to p01nt the dlrectlon of an approprlate government response

-federal

Cer

ratic

3rally¥
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. available to users at a reasonable cost.

16 -

-Organization, and dissemination of technical and descriptive_

{11]

lnformatlon.. Nearly $43 mllllon of that amount - o: 0.25

percent of the total R&D budget -- was authorized to enoourage
te_chnology utilization. (Figure 1) . The committee _ther*efore;_

concludes that the government must redirect the emphasis and correct the

- imbalance between the transfer and utilization of teehnology by iﬁcreasing

4the funding for ap%iication, adaptation and utilization to at least the
same level as_that'expended for information coZiecfion and dissemination;
:namely, -about 81 billion. | ' - -
Whlle it is true that most federal agenc1es havé
adequate programs for the dlssemlnatlon‘of scientific teahnical
information, in support_of their.internalhmiseion, the‘ooﬁmitteet
perceives a_realtneed to make.the information more widely |
availabie by actively improving the public awareness of ite

existence and the available sources from which it can bel

...

obtained. = The commttee therefore recomends that the goverwnent'.

1) improve the managemenﬁ of féderal activities concerned with dzssemvlna-i

tzon of scmenttfic and teohnzcal znfbrmqtzon by consoszatzng qnd 4
3tandardiziﬁg their input and retrieval capabilities, 2) enhanece fha

public awareness of the information sources, and 3) make the-infbrmatioﬁ

[L] U. S. Government, Report of the Ad. Hoc Group for Federal
Obligations for Management, Processing and Transfer of
‘Scientific and Technical Information Data and Technology,
FY 1969-73, Prepared for the Office of Science-and. . -

.Technology, Executive Office of the President, Sept. 1972~w "
Washington, D. €.: Government Printing Offlce,_Vol L,
p. 90.  (Private communication from Office of Science
Information Service, Naticnal Science ‘Foundation).




FIGURE 1

Between FY 1969- 1973 the total obligation for technology transfer and L'ltll!Zathﬂ actmtles has almost doubled;
even though its percentage of the annual funds for scientific and technical mformatlon activities remained almost

constant.

Obligations (In millions of dollars)
Total Scientific and Technical '
* Information Activities
Transfer and Utilization Activities
(Percent of Total)

1969 1970

6779 7409 -
219 327
(32 (4.4)

Fiscal Year

1971 1972 1973 -
849.3 914.3 935.1

333 36.5 427 .
(39) CIU NN CY )

This means that of the total federal budget approx1rnate1y 0 02 percent of the estlmated obligations for FY 1973
~ were to be utilized for technology transfer. This is equlvalent to 0.25 percent of the FY 1973 federal R&D budget [1]

[2] 75id. p. 91.

45
42.7
40 _
(] " All Other Agencies
: 35| - C _
351 .
32.7 33.3 328
w ' o] " NSF :
= 30+ NSF National Science Foundati
© o o) 5.6 - S
=
5 —27.1 272 :
- i NSF NASA - National Aeronautics and
:____5-1 24.2 245 | £, 5.0 Space Administration
E 219 NSF. 22.0 22.2 :
£ ok : NSE 4.9 .
@ 7.3 18.6 NASA
-] 5.1 - <
-2 0 -1 NASA _
= ' ' _ . HEW - Department of Heaith,”
o 169 | 4.1 . 18.9 A
= . 15.6 12.2 Education, and Welfare
8 151 - NASA 0
138 | 54 . HEwW
NASA HEW 7.2
L 29 _ 11.8 73 - ; .
10 2.9 HEW ) ) Q.7 , 0.0
HEW 6.2 8.2
4.9 i
51 5.0 . 56 DoOC Doc Doc ~ Department of Commerce |
poc | Doc '
[ ; - .
. 1969 1970 1971 1972 1973 -
' Fiscal year
© . Technology transfer and utilization by agency [2]
[1] Ibid.
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Selecting Werthy Projects.ﬁu

While the federal agenciés generallyfuhdersténd_the

' need to measure the impact of their technology transf

programs particularly with respect to economi.c payoff

public benefit, few agencies have acﬁually done this

regular basis, either from the start to establish the

potentiallor as feed-back to determihe the effectiver
Rather, they'have-tended to measure progfam'putput_if
of the peoéle contacted,'publications} or study contr
completed. These méasures bear little relationship t
poténtial or actual succéss'of'the-tdtal process of
'technology transfer and utilization.:VThe cbmmittee

acknowledges that the process is lengthy, and that di

er
and
on é.
ess,
térms
acts

o

rect

- measures of performance may take considerable time, and

-that rational measures of potential benefit as well a

accountability do hot_now exist for federal programs

technology transfer. Even so, the committee'recommen

that the gove.r.nme_nt require that projecte of technology tran

s
pfﬁ-
is

gfer

and utilizatioﬁ, prior to the commitment of major fédéral funding for

any implementation activities, shouZd:damonsfrate:

. / oal) Eeasonable evidence of the potential widespfead_
? : _public benefit, |

b} Potential for significantly bolstering the:

‘ economy and easing pressing national problems,
while recognizing, of course, that priorities -

_=mq;¢hmme;

e R T
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ef..'iittleflékeiihood of”oausingzlasting'adberse
impacts that are unacceptable when contrasted -
._to the Ztkely benefits, |
- Reasonable agreement among the prime partzczpants
(@nnovators, suppliers, and users) on obgectzves,
Eenefits; roles, responsibilitiee; aﬁd.milestones.
In sum, the governﬁenf'should-make periodic reviews fbr_each_authorized
broject qf.teohnOZogy‘transtr and utilization, ?ossibly at progressibe
steps in the éﬁocess, to ensure thet the four stand&fds listed above are
met and that the eﬁtent of publiosbenéfits are ascertoined Mboeover, a
specific means for assesstng eompZtance should also be developed
The Splrlt of thls recommendatlon is one of a balanceﬁ,
dynamic and pos;tlve_outlook rather than negative or static
approach. It is aimed aﬁ providing some measure of control
for the government; Moreover, this recommendation shouldgnoﬁ
be implemented in any way that will, per se,'retard or o
: discourege-the'transfer and utilization of teohnology.

The commlttee knows that it is essentlal to make

substantlve reassessments of federal pro;ects for. technology
and utlllzatlon. One body of experts may dlffer with another
in agreelng on what is a worthwhile ‘and justlflable undertaking_'
I by the federal government

As ‘it happens, federal act1v1t1es seldom go beyond

beginning steps of the complete process of technology-transfer




: and-utilization which is necessary to bring the fruit
_téchnology to the‘marketplace. In its'study'of fedér.

agencies, the committée_found:

o of matching technology with needs. -

- Technology in the form deveioped by missionfc
federal laboratories is almost néver'quite_right for
into the marketpléce;
because noné of the participanﬁs want to assume eithe
_ technical 6r financial risks of prodﬁct-modification,

analysis, and start-up of a pilot operation. Where al

- evaluations, and measurements of potentia
¥impact.-

| Insufficient effort is given to organizin
. innovators, users, and'suppliers,;for'the
. Insufficient support is offered to adapti

" engineering, financing, marketing, and ot

:'steps to implement application.

20

Inadequate attention is paid'to the

definition of opportunities that are

indicated by market studies, cost-benefit

certain prime participanté; such as the

(1] This technology gap exists

‘purpose

ve -

her
riented
f the

~market

1 the

steps 1n the normal process have been foétered by_fe&eral

.II]. Cf. pavid D. Rutstein and Murray Eden, Engineeri

ng and

- Living Systems (Cambridge, Mass.: MIT Press, 19

707 .

transfer

1afge1y -




“agencies in a kind of “pump-primingﬁ:enterprise, there have |
been payoffs -- notwithstaﬁding the debates that often rage |

about the adequacy of return on the taxpayers' dollars.

Many federal agency_officials are sensitive to the
market pullQ Accordingly;'NASA states:

"The best method to consistently achieve :
optimum technology utilization in the private
sector is to constantly look at the technology
.as a firm in the prlvate sector would -- as a
~means to either make or save money.  As long as-
that perspective is kept in mind and every. S
effort is used to create awareness, the transfer;
and more important utilization will‘occur." {11

A sxmllar sentlment was expressed by the Department_'
of Commerce, whlch is a potentlal suppller of non-engineering
elements of technology transfer and utlllzatlon-

"Lack of dependable market and technlcal
information appears to be a significant -
barrier to the exploitation of new tech- -
‘nology. This suggests that the Smelest
and most stralghtforward service that.
-‘government can provide is to act as-a
" source of such information. There is-
little reason to.believe, however, that
this approach alone would be sufficient -
to achieve optimum-technology utlllzatlon
in the prlvate sector.“ [2]

Although there is an apprec1atlon of thlS problem in government,_

11tt1e is done about it..

[1] Letter to COTTU from Jeffrey T. Hamilton, Director
' Technology Utilization Office, National Aeronautics -
- and Space Admlnlstratlon, October 18, 1973. ' C

[2] From the Department of Commerce S answers to the
COTTU Questlonnalre_dated November 1 _;973,

A
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Since the present federal programs of technology -

government reéognize and impZément these pfogmm_é by mieking_ certdin

that aﬁy existing or eaperimen’tal programs embrac.e the following

a)
" b)

c)

d}

_.22:

'for their total success, the committee recommends that the’

| -fundcunental acttmtws of the process:

D'Lssem'matwn of the resuZts and applwabzhty

of RED -- %. .e., the technologﬂ

Definition of the needs, markets and impact of

impiementation- - t.e., the opportunity.

Ozaganizati'oﬁ of the parftiéipanﬁs. - i.e.,'

. the innavators, users, and suppZ'iers who,

together-, must defme the opportumty and

‘mateh it with the avazlable f:echnology from

federal and ‘non-federal sources.

Implementatwn conswtzng of adap'bwe

. engineering, financing, marketing, _purchaéing

and aﬁyth-ing else required to prodz.;cé wide- -~

spread public benefit profitably and

effectwely “= tie., the Zubmcants_

. or tools.

R R e

e
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- transfer and utilization have not been adequately addressed
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III. CREATING THE PROPER. ENVIRONMENT

'Overcoming the wéakneséeshin thé”prOcess of
secondary utlllzatlon of federal technology w111 not,,
per se, lead to more beneflclal new appllcataons.
Attention must be pald to creatlng a better env1ronment,
the federal government taklng steps to ensure that its
policies and programs encourage innovators, suppliers;
and users of-technology to work together in developing

worthwhile secohdary'applications..

Spectfically, ‘the government must:
- Empower and make adequate funds avatlable
'7, for fbderal agenczes to advance secondary
utzlzzatzon actzvztzes.
- Provtde anenttves and toon, zncludtng |
| coverage of techntcal and financzal rtsks'
to the participants in the process of

technology transfer and utzltzatzon.-

Empowering Federal Agencies

At present there is no overall policy guidancé or

direction for the transfer and utilization of technology
from either the executive or leglislative branches of

government to federal agencies. The single omission

by
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commonly noted,is the_legislative5authority and/or

budget line iﬁem which would Support‘the required'“

{1 ke

manpower and other costs as well-as provide-desirable
v131b111ty. |

In 1ts study of 25 federal agenCLes, the
commlttee found that their mandates and programs var#

. widely. Some have spe01flc 1eglslatlon without programs,

. others the reverse. Some have modest resources,.others
do not have'specific budgets. And some, while posse;51ng
ample_aﬁthority, accord their'p:ograms 1ow_pfiority..

| The absence of a prdper.legal mandate is the!single

‘most important constfaiht prevehting ageﬁcies from setting.
ﬁp adequate programs. Many.agencj directors are understand-
ably wary and apprehensive about programs w1thout explicit-

dlrectlon or adequate fundlng..

Moreover, there is & lack of personnel slots iand

no spec1f1c Civil Serv1ce Comm1551on job descrlptlons ex1st

for those engaged in technology transfer-utlllzatlon'
{act1v1t1es. ‘This is a factor inhibiting the 1mp1emention_'

of ?rograms and the recruitment of expert personnel. There

are, in addition, no tangible rewards -- often only disdain --

- for those civil servants who work in technology transfer
.~ activities that are not basic to an agency's assigned mission.

i

e S e
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Wlthout a federal poilcy de51gned to overcome_
these constralnts, there will contlnue to be a poor. en
“ment in which to accomplish the objectives. Therefore

committee recommends that the federaligovernment:

:_— Eﬁpower'appropr?até fbderal.ageneies to set
| up explicit programs as an added.part of their
missions Qith specific charters and guidelines
fbr embarkzng on these secondary or hartzontal
applzcatzon programs.

- Make technology utzltzatzon a line ztem in the
budgets of fédéral agencies in order.to provide
appropriate funding; '

- Create new Civil Service désignaiions and job

deseriptions to cover persownel with program

 skills and eapertise. The Civil Service Commission|

_should recognize the proféssioﬁ of technology
utilization agent and establish a separate classi-
 fieation series within the General Schedule system

- from begirming positions to Senior executive levels.

In no way do these recommendatlons imply that

the

federal government should become a competltor to the private

'entrepreneur1 The federal role should be one of stimu
and aSSlStlng, not one of 1nh1b1t1ng or dlscouraglng t

nation's 1ndustr1a1 sector.

he

viron- .

f the e

1at1ng'




26

Providiné_Incentives

Until_now there has been inadequate concern about

financial risk, lack of patent protection, or other start-up

'problems'that iﬁpede the private sector's ability tdnbring

technoiogy,to market. To encourage industry to adapt the

pfoducts, prbcesses, or services for the marketplace, the

government should- _
- Develop and refine tools that will zmprove
'  a) the zdénttficat@on of high potential
technblogy, b) the predictive procesé such
as ﬁafket reéearéh and c).usef néed analyses;
partzcularly in enhanczng the relzabzlzty fbr
définzng the opportunzty [1]
-  Provide some assurance against undue risk td
poténtiaz financiai.sourees during the startéup.
o or zmplamentatzon stage of deveZopment of tnnovatzve
 "techn0Zogy. . _ S
-~ . Make available, selectively &ﬁd e&perﬁmentally,'
_adequéte, iﬁeﬁpenéive, and imqginaiivezyrbold'_
finanoing to users in the private and public

_ sectors in order to accelérate_the direet .

{11  Cf. Arthur D. Little, Inc. and Industrial Research |

Institute, Inc., Barriers to Innovation in Industry

w3

r

Prepared for the National Science Foundation,Septen

'1973. . This report concludes that marketing is the |
pr1nc1pa1 impediment in the translation of 1deas or..

'_lnventlons lnto our economy. ;

| e

ber '
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implementation or to st£ﬁuZate'finénc£aZ
:institutions to provide greater investment | SN
- in new technology entefprises.'.

- Grant exclusiﬁe licenses for government patents
to private companies or négotiafe other
.properietafy arrangements where:the private uée

of government technology'cann&t.be_obtained

‘otherwise. [1]

In those cases where the exclusive license is important,

it will show up very early in the process and be lseen
as a barrier to technology utilization at that point.
The committee recognizes that this issue is being

" litigated in the federal courts and this recommendation

may become moot depending on the final adjudication.
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. APTERWORD

The committee recognizes that this study was by

_ inﬁeﬁ%ion limited in its scope_-— i.e., it was not expected

te desxgn experlments for new ways to transfer the technology

from ex151t1ng federal ‘storehouses 1nto the prlvate and
publlc sectors. Nevertheless, the commlttee does believ
.and some of its mémbers strohgly_foel -- that any such
ekperi@&nts shbuld_be based upon the recommendations of
this.goport, pafticﬁlérly thoée dealing with carrying ou
all the-stéps of.the process of technology transfef and
ﬁtilization,_selecting'worthy.projects, and éroviding
_appropriate incentives. o o
| The committee also considers.that'most of

its policy recommendations are botﬁ appropriate '

and féastble jbr adoptzon by the fédéral government

.w¢thout prior emperzmentatzon. Ih f@ct

'experﬁmentatzon would seem not to_bg,a-

prerequisite to the policyﬂimplemenfdtion,_

since sﬁjfieient experiéﬁcg is already available‘

from public and private efforts.

Further, some committée members believe that a
-federél experiments should conoentrate on technologies t
are llkely to solve the natlon s prlorlty problems -— e,

fuel and mineral resources, energy eff1c1enoy, environme

protection,-nutriﬁion, health care, etc.

O
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.'Tb this end, the NSF should.bbnSider seeking 

joint expériments with mission—oﬁiénted agencies to'idenﬁify

‘_Jthéfmost promising technologies originating_in federal

zflaboratories and advance thosé technblogies throughg-

the whole process of transfer. and utilization.
Even if the NSF shoul&'test the-assumption but

faiihto prove that significant and applicablé technolggy

exiﬁts-in federal laboratories, this;should not deter

~ the goVérnmeﬁt's effort to seek out botentially applicable

' technoiogies from whatéver source. 'ﬁltimately, the widespfead
utilizationnpf any technolqu dependé upon the succeszu1. '
adcomplishment of all or most df.thé;steps in:the-précess
_Qf_technology'tfansfer and utilization. |

Althoughzthe proéess is éti;l not fully_uhdététood,
it has_been a remarkably useful stfétegy_for thefnatioﬁ's'
industrial cbmmunity.to achieve worldwide preeminence.

Accordingly, some members of the committee emphasize that

~ the orderly involvement of informed people in the process
will result in new challenges and'directions for future

' research of immense promise for the nation's welfare.
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Federal Adgencies Sur&e?ed By COTTU
~. Between August and November 1973 [1]

* % %

Office of Industry Relatlons

DEPARTMENT OF AGRICULTURE
Agrlcultural Exten51on Service

Maritime Administration

Natlonal ‘Bureau of Standards

National Oceanic and Atmospheric Admlnlstratlon
‘National Technical Information Serv1ce

Office of Telecommunlcatlons

Patent Offlce

DEPARTMENT OF DEFENSE
‘Office of the Secretary - '
Aix Force, Air Force R&D Laboratorles
Army, Office of Research and Development '
Navy, Navy Technical Information

Naval Weapons Center, DOD Technology Transfer Consortium

DEPARTMENT OF HEALTH EDUCATION AND WELFARE -
National Institute of Education, Office
of Research and Development Resources
National Institute of Mental Health,
Development Branch - T N
Social and Rehabilitation SerVLCe,_-
DlVlSlon of Research Utlllzatlon

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT , ' R
Division- of Bulldlng Technology and Slte OperatlonS'

[1] The names and addresses of 21 of the 25 agenc1es surveyed

by COTTU were drawn from Federal Technoloqy Transfer, a
report prepared for the National Science Foundation,

Office of Intergovernmental Science and Utilization, by

- Todd Anuskiewicz of the George Washington University,
dated August 19873, PR, 71-73.  The other 4 agencies were

- added by COTTU when it was learned that significant tech—

nology transfer act1v1t1es were carrled out by them.




the moments when, in Joneliness, a man thinks of thelbright
words he could have said, but had not found, and hates those
who.robbed him of his courage. The misery of know g how
-strong and able ope is in one's own mind, the radiant picture
never to be made real. Dreams? Self-delusaon? Or a murdered
reality, unborn, killed by that corroding emotion withouf name
--fear——-need-—dependence—»hatred? §
-Roark stood before them as each man stands in the inno-
cence of his own mind. But Roark stood like that before a
hostile crowd—and they knew suddenly that no hatred was

possible to him. For the flash of an instant, they grasped the =

manner of his consciousness. Each asked hunself do I need
anyone’s approval?—does it matter?—am I tied? And f?r that-
instant, each man was free——free enough to feel benevolence
for every other man in the room. .

It was only a moment; the moment of sﬂence when Roark_
was about to speak.’

“Thousands of years ago, the first man discovered Kow to
make fire. He was probably burned at the stake he had taught
his brothers to light. He was considered an evildoer who had
dealt with a demon mankind dreaded. But thereafter men had
fire to keep them warm, to cook their food, to light theiricaves,
He had left them a gift they had not conceived -and he had
lifted darkoess off the earth. Centuries later, the first ndan in- %
vented the wheel. He was probably torn on the rack he had
taught his brothers to build: He was considered a transgressor

who ventured into forbidden territory. But thereafter{ men
could travel past any horizon. He had left them a gift they had
not conceived and he had opened the roads of the world

“That man, the unsubmissive and first, stands in the open-
ing chapter of every legend mankind has recorded about its
beginning. Prometheus was chained to a rock and térn by
vultures—because he had stolen the fire of the gods. Adam was
condemned to suffer—because he had eaten the fruit of the tree
of knowledge. Whatever the legend, somewhere in the shadows
of its memory mankind knew that its glory began with one "
and that that one paid for his courage. ;

“Throughout the centuries there were men who too’k ﬁmt' :
steps down new roads armed with nothing but tbelr own
vision. Their goals differed, but they all had this in common. o
that the step was first, the road new; the vision unborfowed,
and the response they recewed———hatred . The great creafors —
the thinkers, the artists, the scientists, the mventors—{-stoodm.
alone against the men of their time. Every great new thought -
was opposed. Every great new invention was denounced. The:
first motor 'was considered foolish. The airplane was _consid- .
§ ered impossible. The power loom was considered -vicious.
' Anesthesm was considered sinful. But the men of unborrowed < .

vision went ahead They fought they. suﬁered and they pasd.
But they WOoL. L '




*No creator was prompted by a desire 1o serve his brothers,
for his brothers rejected the gift be offered and that gift
. destroyed the slothful routine of their lives. His truth was his
only motive, His own truth, and his own work to achieve it in
his own way. A symphony, a book, an engine, a philosophy, an
ajirplane or a building—that was his goal and his life. Not
. -.. those who heard, read, operated, believed, flew or inhabited the
L th.mg he had created. The creation, not its users. The creation,
not ‘the benefits others derived from it. The creation which
gave form to his truth. He held lns truth above all things and
aga,mst all men. -
“His VISIO!J, his streno‘th his courage came from his own
: spirit. A man’s spirit, however, is his self. That entity which is
.- his consciousness. To thmk to feel, io }udge to act are func-
.tions of the ego.
“The crealors were not selfless. It is the whole secret of their

-~ A first cause, a fount of energy, a life force, a Prime Mover,
- 'The creator served nothing and no one. He lived for himself.
o- “And only by living for himself was he able io achieve the

things which arte the glory of rna.nkmd Such is the nature of
achievement.,

" “Man cannot sugvive except th.rough his mind. I—Ie comes on
‘ ' earth unarmed. His brain is his only weapon. Animals obtain
food by force. Man has no claws, no fangs, no horps, no great
_strength of muscle. He must plant his food or hunt it. To plant,
- he needs a process of thought. To hunt, he needs weapons, and
to make weapons—a process of thought. From this simplest
pecessity to the highest religious abstraction, from the wheel to
- the skyscraper, everything we are and everything we have
.comes from a single attnbute of man——the function of h1s
reasoning mind, - -

-“But the mind is an attribute of the mdw:dual ‘There is no
such thing as a collective brain. There is no such thing as a
collective thought. An agreement reached by a group of men
_is. only a compromise or an average drawn upen many indi-
- vidual thoughts. It is a secondary consequence. The primary-
 act—the process of reason—must be performed by each man
alone. We can divide a meal among many men. We canoot
digest it in a collective stomach. No man can use his Tungs to
breathe for arother man. No man can use his brain to think
for another.” All the functions of body and splnt are pnvate.
‘They cannot be shared or transferred. : :
*We inherit the products of the thought of other men. We

mherlt the wheel. We make a cart. The cart becomes an auto-
. mobile, The automobile becomes an airplane. But ail through
the process what we receive from others is only the end product-
of their thinking. The moving force-is the creative faculty
which takes this product as material, uses it and originates the
_mext step Thls creahve faculty cannot. be g;wen or recelved,

power—-that it was self-sufficient, self-motived, self-generated.
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.No man can give another the capacity toithmk. Yet that

to be produced And here man faces his baslic alternative: he. - '

. nature alone. The pa.rasue faces mature. tbrough an- mte.r'

) SIte’s concern is the conquest of men.

_altruism.

'altrmsm as a weapon of exploitation and reversed the base of

* physical slavery is repulsive; how much more repulslve is the -

- achieve, but’ to give.. Yet one cannot give that éWthh has not -

é‘
shared or borrowed It belongs to single, individual men. That

which it creates is the property of the_creator; Men learn from
one another. But all learning is only the exchange of material

capacity is our .only means of survival,-
Nothing is given to man on earth, Evarytﬁmg he needs has

can survive in only one of two ways—by the independent work.
of his own mind or as a parasite fed by the“gmnds of others. -
The creator originates, The parasite borrows. The creator faces

medlary
. “The creator s concern. is the conqueet of néature. The para_

“The creator lives for his work. He needs n0 other men. Hls =
pn.rnary goal is ‘within himself. The parasite I1i7es second-hand. -
I-Ie needs others. Others become his prime motive, G

- “The basic need of the creator is mdependelilce. The reason
ing mind cannot work under any form of compulsion. It can-
not be curbed, sacrificed or subordinated to. -apy consideration
whatsoever. It demands total indépéndence inifunction and in
motive. To a creator,; all relations with men afe secondary. - .;

“The basic need of the second-hander is to secure his ties -
WJth men in order to be fed. He places I‘elatl?ﬂs first. He de-
clares that man ex.lsts m order to serve othel;s He preaches

. “Altruism is the doctnne which demands t at man hve for.
others and place others above self. . .. e
.-*No man can live for another. He cannot shidre hls splnt Just

as he cannot share his body. But the second- iander bas used

s et o g

mankind’s moral principles. Men have been tanght every pre--
cept_that destroys the creat T, Men have bee taught depen-
dence as a virtue: -
*. “The man who attempts 1o hve for others is a dependen :
He is a parasite’ in. motive and makes parasites of those he -
serves; The relationship produces nothing but utual coITup-
tion, It is impossible in’ concépt. The nearest agproach toit.in °
reality-—the man who lives to serve others—is ‘the slave. If:

concept of servility. of the spirit? The conquel:ed slave has a-
vestige of honor.. He has fhe merit-of having 3 fesisted and of
considering his condijtion evil. But the man who enslaves him- -
self voluntarily in the pame__pf love is the basest of creatures.

: “Men have heen tau,,ht that the highest virtue is not to -

been created Creat;on ¢omes before dlstnbutmn-—or there will




the need of any possible beneficiary: Yet we are taught to ad-
mire the second-hander who dispenses gifts he has not pro-
duced above the man who made the gifts possible. We praise
an act of charity. We shrug at an act of achievement, -

~—e=  “Men have been taught that their first concern is to relieve

the suffering of others. But suffering is a disease. Should one
come upon it, one tries to give relief and assistance. To make
that the highest test of virue is to make suffering the most im-
portant part of life. Then man must wish to see others suffer—
in order that he may be virtuous. Such is the nature of altruism.
The creator is not concerned with disease, but with life. Yet the
work of the creators has eliminated one form of disease after
another, in man’s body and spirit, and brought more relief
from suﬂermg than any altruist could ever conceive. | :

“Men have been taught that it is a virtue to agree with

_ others. But the creator is the man who - disagrees. Men have
been taught that it is a virtue to swim with the current. But the
creator is the man who goes against the current. Men have
been taught that it is a virtue to stand together. But the creator
is the man who stands alone. -

“Men have been taught that the ego is the SYDONym . c\f evil,
and selflessness the ideal of virtue. But the creator i§ the egotlst
in the absclute sense, and the selfless mad is the one who does
not think, feel, judge or act. These are functions of the self.

“Here the basic reversal 1s most deadly. The issue has been

perverted and man has been left no alternative—and no free- - ;

dom. As poles of good and ‘evil, he was offered two.concep-
tions: egotism and altruism. Egotism was held to mean the
sacrifice of others to self. Altrmsm—the sacrifice of self to
others. This tied man lrrevocably to other men and left him

nothing but.a choice of pain: his own pain borne for the sake
of others or pain inflicted upon others for the sake of self,

When it was added that man must find joy in self-immolation,

the frap was closed. Man was forced to accept masochism as

his ideal—under the threat that sadism was his only alternative,
This was the greatest fraud ever perpetrated on mankind.
:+  “This was the device by which dependence and suffering
- were perpetuated as fundamentals of life.

“The choiceis not self-sacrifice or domination. The choice
is independence or dependence. The code of the creator or the
code of the second-hander. This is the basic issue. If rests upon.

the alternative of life or death. The code of the creator is built

" on the needs of the reasoning mind which allows man o sur-
vive. The code of the second-hander is built on the needs of a

mind incapable of survival. All that which proceeds from
man’s independent ego is good. Al that whlch proceeds from =

man’s dependence upon men is evil.
“The egotist in the absolute sense is not the man who sag!

fices others. He is-the man who stands above the need of usifig
on ‘th ou:,h them. He

‘ others in any manner. He does not funct
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is not concerned with them in any primary ma tter. Not in h1s

-aim, not in his motive, not in his thinking, net in his desires, -

not in the source of his energy. He does not exist for any other
man—and he asks no other man ‘to exist for thim. This is the
only form of brotherhood and mutual respect ssible between
men. -

his worth as a man. Independeance is the only gauge of human

" virtne and value. What a man is and makes}of himself; not.

what he has or hasn’t done for others. There!is no substitute

“Degrees of ability vary, but the basic prm iple remains the .

‘same: the degree.of a man's independence, injiiative and: per- .

sonal love for his work determines his talent gs a worker and - -
a

for personal dignity. There is no standard of - | ersonal dxgmty :

except independence,.

“In all. proper relationships there is no sacnﬁce of anyone B
to anyone. An architect needs clients, but h; does not.sub=""

ordinate his work to their wishes. They need

, but they do’

not order. a house just to give him a commissio . Men exchange

their personal interests agree and they both desire the exchan ge.

If they do not desire it, they are not forced td deal with each -

other. They seek further. This is the only possible form of
relationship  between equals. Anything else
slave to master, or victim to executioner.

their work by free, mutual consent o mutual hdvantage when .~

a re]atmn of y

“No work is ever done collectively, by a m} }onty demsrou. S

Every creative job is achieved under the guidance of a single
individual thought. An architect requires 3 great many mea to
erect his building. But he does not ask themi to vote on his

design. They work together by fres agreement and each is free "© .
in his proper function. An architect uses steel,| glass, concrete,

produced by others, But the inaterials remaih just so much -

‘steel, glass and concrete until he touches them. What he does

~with them is his individual product and his individual properiy. .

"Fhis is the only pattern for pFoper co- operatto%n o
“The first right on earth is the right of the ego. Man’s first -

among men.:

duty is to bhimself. His moral law is pever to jplace his prime '

what he wishes, provided his wish does not dtpend primarily
upon other men. This includes the whole spher of his creative

faculty, his thinking, his- wotk, But it does Pot include the

‘sphere of the gansster, the altruist and the di -
“A man thinks and works alone. A man carfnot roh, exploxt

0T rule%alone Robaery, exploitation and ruling presuppose

ctator. -

.goal within the persons of others, His moral obligation is to do .

victims. They i 1mp y dependence. They arz the provmue of the

second—hander.

“Rulers of men are ‘not egot:sts They creat 3 ncthmg Thcy .
BKJSt entifely. through the persons of others. Their goal is im.
their subjects, in:the activity of enslaving. They afe as de-
pendent- as the béggar, the sacial worker and the bandit. The .
form of dependence doés 1ot mafter. A I




“But men were taught to rega:d second-hr.nders——-tyrants
emperors, dictators—as exponents of egotism. By this fraud
‘they were made to destroy the ego, themselves and others. The
purpose of the frand was to destroy the creators. Or to harness
them Which 1s a synonyin.

“From the beginning of hislory, the two antagonists have
stood face 1o face: the creator and the seconé-hander. When
the first creator invented the wheel, the first second-hander
responded He invented altruism.

“The creator—denied, opposed, persecuted, exploited—went
on, moved forward and carried all humanity along on his
energy. The second-hander contribited nothing to the process
except the impediments. The contest has another name: the
individual against the collective,

“The ‘common good’ of a collective—a race, a class, a state
~—was the claim and justification of every tyramny ever estab-
lished over men. Every major horror of history was committed
in the name of an altruistic motive. Has any act of selfishness
ever equaled the carnage perpeirated by disciples of altruism?
Does the fault lie in men’s hypocrisy or in the nature of the

rinciple? The most dreadful butchers were the most sincere,
%‘bey believed in the perfect society reached through the guillo-
tine and the firing squad. Nobody questioned their right to
murder since they were murdering for an altruistic purpose. It
was accepied that man must be sacrificed for oth=r men. Actors
change, but the course of the tragedy remazins the same. A
humanitarian who starts with.declarations of love for mankind
and ends with a sea of blood. It goes on and will go on so
Jong as men believe that an action is good if it is unselfish,
That permits the altruist to act and forces his victims to bear
it. The leaders of collectivist movements ask nothing for them—
selves. But observe the results.

“The cnly good which men can do to one another and the
onIy statement of their proper relationchip is—Hands off!

“Now observe the results of a society built on the principle
of individualism. This, our country. The noblest country in the
history of men. The couniry of greatest achievement, greatest
prosperity, greatest freedom. This country was not based on
selfless service, sacrifice, renunczatzon or any precept-of al-
truism. It was based on a man’s right to the parsuit of hap-
piness. His own happiness. Not amyone else’s. A private,
personal, selfish motive. Logk. at the results. Look inlo your
OWR conscience.

It is an: anc1ent conflict. Men have comé ‘closs to the truth,
but it was destroyed ‘each time and one civilization fell after
another. Civilization is the progress: towarda society of pri-
vacy. The savage’s whole: existence is public, ruled by the laws
of his tnbe thzatlon is tbe proce:,s of setting man free from
mer. :

“Now in our  age, collectmtm, Lhe ruia of the cccond—hander




and second-rater, the ancient monster, has
Tunning amuck. It has brought men to a
indecency never equzled on earth. It has |
borror ‘without -precedent. It has poisoned

swallowed most of Europe. It is engulfing o
“] am an architect. I know what is to co

on which it is built. - We -are approachmg
cannot permit.-myself o live.
“Now you know why I dynamited Ccrﬂ
“I designed Cortlandt. I gave it to you.
“T destroyed it becaunse I did not choose

broken loose and is
Jevel of inieliectual
reached a scale of
every mind. It has
ur country,

me by.the prmcnple
3 world in which T,

&ndt
I destroved it.
o let it exist. It was

‘a double monster. In form and in implication. T had to blast

both. The form was mutilated by two s

‘assumed the right to improve upon that

econd-handers who

which they had not

made and ¢ould not equal.- They were pernijitted to do it by the
general implication that the aliraistic purgose of the building

superseded 21l rights and that I had po claif

#I agreed fo design Cortlandt for the 3
erected as I designed it and for no other r
price I set for my work. 1 was not paid.
~ “I do not blame Peter Keating, He was
contract with his employers. It was ignored.
that the structure he offered would be bu
promise was broken. The love of a man fo
work and his right to preserve it are now

intangible and an unessential. You have

“say that. Why was the building disfigured?
acts never ‘have any reasom, unless it’s

second-handers who -feel they have a righ
. erty, spiritual or material. Who permlﬁed
particular man among the dozens in authom

0 1o stand against it
urpose of sezing it

,ason. That was the ‘

help]ess. He had a
He had a promise
1t as designed. The

[ the integrity of his

considered a vague
eard the prosecutor
For no reason. Such
he' vanity of somie
t to ‘anyone’s prop- -
them to do it? No

permit it or to stop iz No one was responsible. No one can be

‘held to account. Such is the nature of alb

“I did not receive the payment I asked
Cortlandt zot what they needed from o

scheme devised fo build a structure as ¢hea
" found no obé else who could do it to their
and did. They took the henefit of my work
tribufe it as a gift. But I.am not an altrust
- gifts of this nature. © ..
. Tt is said that I have destm}ed the hc
“Tt 15 foraotien that bat for me the destitute
-this: parncu}ar home. Those who. were con
had to cofme to.me, Who have never béen
g help the poor. It is believed that the
tenanis pave thein 2 right to my work. 1
stituted a claim on my, oife. That it was m
‘anything demanded of me. This s the 56
oW swaﬂowmo the world.

K “I Fame here to cay that I do ~1ot recq

collective action, 7
But the owiners of
ne.. They. wanted a
bly as possible. They -
satisfaction. T could - .
and made me con-
I do not.contribute

me of the destituie.
‘eould not have had
cerned with the poor
concerned, in order
overty of the future
[hat their need con-
y duty to. contrs‘oute
cond hander s ér ada

sze anyones rlgbt-"

ity. No one cared to -~




to one minute of my life. Nor 10 any part of my energy. Nor
1o any achievement of mine. No matier who makes the claim,
how large their number oF how great their need.

“] wished to come bere and say that I am a man who does
not exist for others.

“It had to be said. The world is perishing irom an oTgy of
self-sacrificing.

] wished to come bere and say that the integrity of a man’s

. creative work is of greater jmportance than any charitable en~
deavor. Those of you who do not understand this are the men
who're destroying the world. -

«] wished to come here and state my terms. T Go not care to
exist on any others. - . B -

“f recognize no obligations toward men except one: to Te-
spect their freedom and to take no part in a slave society. To
my country, 1 wish t0 give the ten years which I will spend in
jail if my country exists no longer. 1 will spend them in mem-
ory and in gratitude for what my country bas been. It will be
my act of loyalty, my refusal 1o live or work in what has taken
its place. . -

“My act of loyalty to every creator who ever lived and was
made to suffer by the force responsible for the Cortlandt I
dynamited. To every tortured bour of loneliness, denial, frus-

tration, abuse he was made to spend—and to the battles he”

won. To every creator whose name is known——and 1o every
creator who lived, struggled and perished um'ecognized before
he could achieve. To every creator who was destroyed in body

or in spirit. To Henry Cameron. To Steven Mallory. To a man |

who doesn’t want to be named, but who Is sitting in this court-
- yoom and knows that T am speaking of him.”

. Roark stood, his legs aparl, his arms straight at his sides,
his head lifted—as he <tood in .an unfinished tuilding. Later,
when he was. seated again at the defense table, many men in
the room felt as if they still saw him standing; one moment’s
picture that would not be replaced. . .

The picture remained in their minds througk the long fegal
discussions that followed. They heard the judge state 1o the
prosecutor that the defendant bad, in eflzct, changed his pleat:
he had admitted his act, but had not pleaded guilty of the
crime; an issue of temporary legal insanity was raised; it was
up to the jury to decide whether the defendant knew _the.
rature and quality of his att, of, if he did, whether he knew
that the act was WIODE. The -prosecutor rajsed no objection;
there was an odd silence in the room; he felt _certaiﬂ that he
had won his case already. He made his closing address. No
one remembered what Ye said. The judge gave his instructions
to the jury. The jury rose and left the courtroom. )

People moved, preparing io depart, without+haste, in ex-
pectation of many hours of waiting. Wynand, at the back of

{he room, and Dominique, in the” front, sat:.wi:hbut moving.
es6 - e .
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- i_WlSDﬁd to miove in-and pay the reni, W ‘hether
“morte c:».p nsive apartment dlsev‘hbre or not,: :
- Late in August Gail Wynand was granted his divorce, The "
Smt was ot contestéd and Dominique was not present at t?ge

E mnaaence and a pdper that was his @—3.\5*)0

A ba]hﬁ stepped to Roark’s side to escort

him out. Roark

stood by the defense table. His eyes went to BHominique, then
to Wynand. He turned and followed the bailiff.”

He had reached the door when there was

4 sharp crack of

sound, and a space of blank silence before} people realized
that it was 2 knock at the closed door of the ]ury reom. The

jury had reached a verdict.

Those who had been-on their feet re"rained standing,
frozen, until the judge returned to the bench. The jury fited

into the courtroom,
“The prisoner w111 rise and face the jury,
the court.

,ald the clerk of

Howard Roark st=pped forward ‘and stood facmo tbe ]ury
At the back of the room, Gail Wynand got up and stood also.
. “Mr. Foreman, have you reaahad a w,rdlci"” Co

“We have.” :
“What is your verdlct‘? ’
“Not gllﬂty 33

The first movement of Roark’s bead was not 1o lmk at the

at Wynand,
Wynand turned sharply and wall«ad out
man to leave the ccurtroom.

Ro ER ENRIGHT bouont tbe sm,, the plans
Cortlandt from the government. He order
remnant of foundaiions ‘dug out to leave a

zarth. He hired Howard Roark to rebuild the

a single confracior in charge, observing the
the plans, Enright budgeted the undertaking

c;ty in the window, at the- }udne or at Domini :que He looked

He was the first’

and the ruins of
ed every iwisted
clean hole in the
‘project. Placing
frict economy of -
to set Jow rentals -

with & comfortable margin of profit for himgelf. No questions

were to be asked about.the income, occup
diet of the future temants; the project was op

‘hearing. Wynand stood like a man facis
eard ihecold obscenity of legal langud
Fast in"a hosise of Momdnor‘k Vﬂ:ey
= Foward T1<:sar 3 branding his wife
honored, granting him lawful sympwtbv, the

tion, children or ;.

he cm}}d afford.a

30 2 court-mariial

SMrs. Gail wy-
zs offcially dzs_~

rt to f_re do;ﬂ for

:n t0 anyone who . -

ge desctibing the |

status of sajured |-



all the days before him,.'and for all the silent evenings of -

those years..

Elisworth Toobey won his case before the labor board. Wy-
nand was ordered to reinstate him in his job.

That afierncon Wynand's secretary telephoned Toohey and
told him that Mr. Wynand expected him back at work tonight,
before nine o'clock. Toobey smiled, dropping the receiver.

Toohey smiled, entering the Banner Builiing that evening.
He stopped in the city room. He waved to people, shook
hands, made witty remarks about some current movies, and
bore an air of guileless astonishment, as if he had been absent
just since yesterday and could not understand why people
greeted hirn in the manner of a triumphal homecoming.

Then he ambled on to his office. He stopped short. He knew,
while stopping, that he must enter, rust not show the jolt, and
that be had shown jt: Wynand stood in the open door of his
office. ; ' P

“Good evening, Mr. Tochey,” said Wynand softly. “Come
in.” . : . ) .
“"Hele, Mr. Wynand,” said Tochey, his voice pleasant, re-
assured by feeling his face muscles manage a smile and his
legs walking on. : S ‘

He entered and siopped uncertainly. It was his own office,
unchanged, with his typewriter and a stack of fresh paper on-

the desk. But the door remazined open and Wynand stood .

- theré silently, leaning against the jamb.-
“8it down at your desk, Mr. Toobey. Go to work. We
‘musi comply with the law.” : N
Taohey gave a gay lttle shrug of acquiescence, crossed the
roorn and sat down. He put his hands on the desk surface,
palms spread solidly, then dropped them to his lap. He reached
for a pencil, examined its point and dropped it.
Wynand lifted one wrist slowly to the Jevel of his chest and
held it stitl, the apex of a triangle made by his forearm and

the long, drooping fingers of his hand; he was locking down

_at bis wrist watch. He said: . : : :
“It is ten minutes to nine. You are back on yourijob, Mr,
Toohey.” : : Lo Do :
“And I'm happy as a kid to be back. Honestly, Mr. Wy-
nand, I suppose I shoulda’t confess it, but I missed this place
like all hell.” ’ T : -

Wynand made no movement to go. He stood, slouched as

usual, his shouider blades propped against the doorjamb, arms
cressed on his chest, hands holding his el»ows. A Tamp with 2
square shade of green glass burned on the desk but there was
stili daylight ouiside, sireaks of tred brown on
the room held a dismal sepse of evening in the Ruinination
-that seemed both premature and tog feeble. The light made a
. puddle onthe desk, but it could not shut out e brown, half-

emon sKy; -
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JAnarews AFB | Datent Attorney

1 descriptinn folder for the Staff Judge Advocate,

- }trademarks, copyrights, royalty payments and similar matiers panicugarly

. |5'GNATURE AND TITlE 'OF MMEDIATE SUFERVISOR . JDATE DATE .

' e} .
AF Decwsa 1378 nmous‘ EomoNs oF This fom M.w BE UseD.

e e ol PR e

DEPA!TMENT QF THE AIR PORCE

 POSITION DESCRIPTION .~~~ |~ | ljass

Hgs, Alr Force Syﬂtems Commané

1 5taff Judge Advocate

Patents Division . T e < [STCOSSIICATION - 4. AULOGATED BY Y 7. DATE

B. DUT|ES AND IESPONSIBIII'HES. (iactcate umc pcmonlaq-l. wb-ro r-qulrodJ _ . - L ) .
- I\mctiural ltltemtnt Iar the Patcnts Division mcated in t'he ofﬂcial pnsltion

- This position sexrves ss a patent attorney in, the Fatents Division with

1. respouibinty for participating in providing an efficient and effective adzninistration

of comprehensive programs in the flelds of patents, inventions trademarks, copy- 7

|} rights, royalty payments and similar metters related and integrated with the

4 [masnjor research, development, desizn and procurement interest of the Air Force
.} in materials and equipment for use ns components of and for protection of aircrafs,

-} missiles, and personnel as it relates to the primary function of the Alr Forc-e;'

—_"Systems Command. .' L _ o SRS TN

‘Responsibie £cr performimv the fouowing' :

¥i(3}, USATF; the Commander, AFSC? and the Deputy Chiefgof Stafi . for Material
Flans, asd Kesearch and Develspment for Hg, AFSC, on all overall poh.cy, ledsia—
tive program, and general operational matters relating to patents, hwentionsl '
| pertaining to or effecting the Alr Force research and development missions. Such
" advice and assistance relates to; formulating of needed policy and legiuiation- '
coordinsting policy for Air Force with other Departments, offices, and%agem:ies

of the gevernment; supervising, caordinating, end controlling patent pro*'rarrs
assizned to the varicus oryganizational units of the Aly Forcs Systema C?mmand’s

| patent organimatiox; establishing and revising procedures on patent soliciting, '
| patent interferences, patent infrinzesnent ard other types of admindstrative patent
claims, petent secority, patent royalty, centract follow-up and related patent
procurernent matiers; linison and continuing relations with the Depertment of
Defenze, Department of Commerce, Covernment T'atents Board; and ot er f
government agencles; providing effective representatien og varicas Departmtnt

oI Defsnse Alr Force Boards, committees and task groups dealing with patent

end related mateers; determing how overall patent policy, procedoral, legal and
administrative principles can be best applied to the international asygects of paten
copyright and trade secret problems arising from or affected by international
agreernents for the interchange of patent rights and techuical informatmn' ne':*oti- o

! ating for and purchase of license rights under adversezy owned p&tents,g inventions, _

copyrights and proprietery information and exerting infloence of patent policies

of key sclertific, procurement and legal personnel in gavernment ngenciea or
commercinl concerns at various symposia, ' ‘

8| 1. Folicy Making: Farticipstes with superior in sdvising and asslsﬁno the
DCS for Material and the DCS for Development, HQ, USAF; Chief Fatents Divisiun

and practices in government and in industry by lecturing to nation-wide assemblages|

9. THIS 15 A COMPLETE AND ACCURATE DESCRIPTION: OF 'I'HE .. |10 REAUDIT CERTIFICATION -

DUTlES AND RESPONSIBILTIES OF THIS FOSITION

- | superyisor

- § CLASSIFIER

G - LM A NI S

ﬁ UK, QOYERMSESTIFRINTIHG OFFICE: Y39 at1137




S ;

2 Mmmw ‘Make autboritative determinnuon: on

own inftistive of (1} claims msserted against the Department of the Alr Force, before

suit {s brought, for compensation or damages caused by orders of secrecy imposed
upon adversely-owned patent applications in the Patent Office under the provisions
of the Invention Secrecy Act (35USC 181-188) or for infringement of adversely~owned
patents, or damages to the ownder from disclosure of proprietary informntion re-
sulting from activities of the Aly Force, or for the use and mandfacture of patont«l
inventions without license of the owner or lawful xight to use such invmtignn:; {z)
patent interferences; {3) conflicts between employee-inventors without recourse to
formal patent interference proceedings; (4) questions involving payment of patent
royalties; and {5) the respective rights of the Government and it s em?logees and

. of the Government and employees of Government contractors in and to their
inventions and for copyrightable material, Th is responsibility also extends to all

administrative actions with respect to the preparstion, interpretations and modifice~

- tion of settlement agreements, patent, copyright and technical data provfsions

- in contracts, licenses, wndassignments undtr inwntlons, nnd coyyrir-‘hti ‘owned
- ox controllad by the Govarnmtnt; . _

© Participstes with -upariors in providing the Commander andhis Depnty Chieu of

- Staff with such services and advice as may be necessary relating to patmt matters.
- In this capscity, exercises supervision, correlation, administration andicontrol of
~all activities within or on bahelf of the Air Force Systems Command tinﬂludlng

Canters); advises the commander and his sclentific, technical, ndminittrative and
procurement staffs on all paten: policy, patent program, and general pamnt adraini-
strative, oprational and technical matters pertaining tocr. aﬂecthm the Command;
coordinates the sexrvices of Center patent cfficers and is responsible for the con-

* tiruing development, administration and direction of the Alr Force's patent program .

@3 it relates to the AFSC mission; and adspts the AFSC pnttnt progracm o the _
informsational and control mquirements of the Commander, AFSC, DCS/D, Hgq USAF,
and ihe Chie! Fatents mmion, Office of the Judge Advocate General x%q USAF,

: £t

. QLME&S&RB: Is frequently auigm»d reaponsibﬂity to prgpara comments, Snvgﬂt.’mﬁs -

and recommendations as to the effectiveness of the total patent organization for the
planning, execution, and coordination of patent operations and the correlation of .
those operations with Aly Force-wide, Department of Defense-wide, and Government-
wide patent, ressarch, development and procurement rperations, Comments snd .
opinions are yequested as to the reed for, snd for the formulation of needed lepisia~
tion relating to patents, inventions, copyrights, royalty paymaents and %hae Hke, '

. Serves as an Alr Force member or represantative on such Department of Defenge-

wide Doards, as for example, the Armad Sexvices FPatent Advisory Board and the

Armed Services Frocurement Ragulation Fatent Subcommittee, ' :
5. Independently, or with superior, makes periodic field trips to the various

Divisions and Centers for purpeses of furnishing steff assistance in rcvirewlno and

 disposing of all problems on matters involving questions of patent, tradgmnrks. and

copyrights as generated under contract or by government ernployees. [
- 6. Makes {inal decisions and determinstions on all patent matters for the
Headguarters A¥SC and the subordinate Divisions and Centers. Attends confarences

. and meetings for superlor, such as those of the Fatent Snbcommittee, eic. . taking

action and respongibility for neces zaxy decisions. _

11, GONTEOLS QVER WORK: R
Under the svpervision of the Chio! ‘Fatents Division, operates tndependently

'51
:

S

» ‘and wlth Iinauty en au mattau tor which ra-ponsible except thon involving extrame
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,,,go’ltcy c:on-lderhﬁon which are coordlnated wlth and revimed by snperlor. 'ﬂsiu_zea' g
- such guldlines available as FPublic Laws, Executive Orders, Acts of Congress, '

- Armed Services Frocurement Regulations, Air Force Procurement Instructions, and
| - mpplicable Patent Office rules and regulations, freguently requiring refined and '
- ingenlous interpretations by the incumbent in relation to the distinctive and oft-time

unige, Inctual, sclentific and legal relaticnships and problems inevitebly inherent
- in the I-:nearch & Dovelopment ana Systema programrot the Alr Force, ; - . -
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THE JOHNS HOPKINS UNIVER'SITY . BALTIMORE, MARYLAND 21218

OFFICE OF PATENT MANAGEMENT : o PERSONAL _ o (301) 338-8137
Novemher 7, 1979

Mrs. Joan 2. Bernstein

General Counsel - Designate

Room 722A - Hubert Humphrey Building
200 Independence Avenue, S.W., :
Washington, D.C, 20201

Dear Mrs. Bernsteln-' _ 7 o
ThlS is in reference to Mr. Bremer's November 1, 1979 lqtter:
to you regarding our October 24, 1979 meeting,

I also wish to thank you for your courteSy and further en~ -
dorse Mr, Bremer's comments on behalf of Norman Latker.

Johns Hopklns does not have an institutional patent agreement
‘With DHEW and has therefore been required to retain invention
‘rights generated with Department funding through case-by-case
‘petitions. Over a number of years, I have become very famlllar with
the Department's petition procedures and Mr, Latker's efforts in
_explaining and aiding universities through this complex system.
Further, it is well known that Mr. Latker has been equally effective
in expediting these petitions through the many tiers of rev1ew with-
in the Department. This attitude had given DHEW an aura of certalnty
that was unequal in any other agency of the Government and dld much
to establish the technology transfer focal p01nts that now exist in
the unlver51ty sector. :

The exceptlonal standlng that the Department patent braﬁch
" bna beldodu.tle_past canngf R “fat) —- e ——SiAsfrom the services
- atker (o) :
‘hope you will take. this. 1n{o con ver the last ecade., | I

sideration -
serv1ces can best be utlllzed 1n’the fUturEWhen deciding. howihis.

R TR

Slncerely yours, b

. | : s . L henlin Edw1n T Yates, PI.D. R
prY e L v g T Patent Management 0fficer
bee:  Norman Latker ESq. IR - L L 3 .
' Howard Bremer, Esq.ﬁ L




WISCONSIN ALUMN! RESEARCH FOUNDATION

pOST OFFICE BOX7365 ~ + - MADISON., WIS. 5370 7o ' TELEPHONE (soa} 263.2500 -

. November 1, 1979 = 263-2831 . | = .

" Mrs, Joan Bermstein - o0 -

" . GeneralCounsel =~~~ PERSONAL -~
-Department of Health, Educatlon e

- 'and Welfare - . L

' Washmgton D C 20201

'Dear Mrs Bernstem

- The time and courtesies Wthh you extended to our unlverszty delegatlc;n _
on October 24 were greatly appreciated. We firmly believe that the - |
experience and expertise of the university sector in transferring tech-
nology generated with Federal funds to the public is second to none and

- is critical to our common interests and goals, We were particularly |
gratified by your understanding'of the need to resolve problems of delcly

~in your Department's patent program, delays which we and others clearly
- saw as impediments to the successful translatlon of new techn010gy into
useful products :

It had been my mtent to raise durmg the course of our meetmg the 1

position and status.of Mr. Norman Latker but because of the course of- -

the meeting felt it would be inappropriate, 1 am now presuming to ralbe -
- that question as a personal matter, although I am sure my views compprt

~with the V1ews of many and the unlversu:y commumty as a Whole e .__;_

It is unnecessary to spell out in detall the high regard in Wthh Mr L tker :
is held by scientists, university staff and attorneys with whom he interfaced
as Patent Coungel for your Department, His handling of matters Wlthlp his

charge was always highly professmnal and his conduct truly representatﬁe
of that of a pubhc servant, : - R

. The dﬂemma with which Mr. Latker was confrdnted..wéé' cléarly surfaced .
during our meeting by Mrx, Feiner, It was apparent that within the L
Department there was a belief that delays in excess of a.year in processing




. Mrs. ]oé.n Bernstein =2 - _ R November 1, 1979 SRR

_ patent determinations involving further development of health-related
inventions could be justified by the fact that a policy study was being
conducted. With the policy under study being based upon Presidential |
and Congressional directives, with ample evidence being in hand which;
supported the highly successful transfer of technology under that policy,
and with the recognition by those knowledgeable in technology transfer |
that time delays can be critically destructive of such transfer, I cannot -
agree with that conclusion. Moreover, the study Mr, Fﬁm r referred|
. to resulted in no published result and, in fact, Mr. Femer mdlcated

~ that no changes in pollcy have been made _ ‘

- In such cmcumstances one can hardly fault Mr Latker 5 1ack of
enthusiasm over the delays occasioned by the policy study, In fact,
in my judgment, but perhaps with some na 1vete Mr Latker had an
obllgatlon to Questlon such delays

We in the umversﬂcy commumty had 1ong consulered your Depa:rtment
as the innovator in the Executive Branch in enhancing technology transfer.

We would hope that posture could be regained by permitting Mr, Latker -
to again‘perform in like manner the duties to wh1ch he was asmgned
: prlor to this unfortunate mc1dent : .

>

Very t:ruly yours,

GSJLE*AJfkgi&JSEéi¢£&0L£LL)

Howard W, Bremer
Patent: Counsel

HWB:rw
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OTHERS ARE SAYlNG... ,f:.zw |
Pl ah2 W’VMWWUQA}} |
Ignoring Cancer / -

' 'If the federal department of Health hsls are being selfish in pursuit of Lhe!

Education and Wellare (HEW) really profit motive,

wants a breakthrough in cancer re- ;| It also can be argued that politics is{ -
- search, It's discovered a umque way of jtaking precederice over science. \

showlng it. / The one irrefulable fact is that some-

;The department, over the last two thing has becorne lost in the test of wills l

years of Joseph Califano’'s regime, has y — the commitment to human life and |

become a bottleneck for new discov-} the preservation of it through cancer-

efies which could hold the promise of  lighling chemicals.

early detection — and control —of! Surely, the government’s investment

cancer. B st = S i in these discoveries becomes losl.as

!But HEW is hung up on who should time drags on and more patients die and
" retain patent rights over such discov- '0lher technigues come to the fore.
eries -- the government or the scientists ) So why the impasse?
~who develop the pioneering techniques. Sen. Robert Dole, R-Kansas, made .
: Unable to make up its mind, HEW i this very senouscharge the other day:

P gxus prevents the clinical testing of such ; "HEW has decided to pull the piug on

* timately manufacture and d:slrlbute They have decided to withhold potential

iscoveries by companies that would ul- / development of biomedical research. }
ecompounds i . _ - | cures and revolutionary new diagnostic- s

| techniques for treating such-diseases as -

. A -
'ln ‘this limbo, sclentxsts lose interest ] cancer, arthritis, hepatitis and emphy-
as their discoveries lapnguish., And man- J sema."’ __,___/\—s—je

ufacturers turn to other pursuits, leav- Is it really too difficult to put priori-
ing the various products unconfirmed as ! ties where they belorig — on human life?
1o their value and in short supply Iif they,

- do have merit. - way whereby government could recover
s Two examples have recently come to| its investment while at the same time
!ight - rewarding the scientist or the pharma-

Two government- funded scientists at | ceutical company for their darmg and
opposite ends of the world discovered | . discovery? -
revolutionary technigues for ireating Certainly, to shut and lock the dooron
cancer. - such cancer breakLhroughs serve nei- .
In Israel, Dr. Michael Sela found an™ ther the cause of science or compassion

-/ early detection blood test for breast and- Lﬂ'sg,mﬂk,,_
" .. digestive-tract cancer, - ensing this, no doubt, and prodded by

At -the University of Arizona, Dr. Senator Dale, Califano the other dayor- i
Sydney Salmon discovered a simple l1ab dered a number of potential cures freed
tes! for cancer that can be conducted in  for further testing and distribution.
test tubes rather than on patients, thus That is ‘the least that,an afflicted §

_eliminating painful drugs- public should expect. :

yHEW lawyers, apparently argumg " Cancer poses enough frustrations and 1
that hospital costs wili go up 1if the pat- = heartaches without the HEW adding
diits are privately held, won't-clear the one, even fractional, delay in delivering £
v,';iy for testing while the debalte rages. treatment to the sick.;

nNow it can be argued that the scien- —Morning Star, Rockford 1

;J.‘“ o= 7-4‘1"\,. !‘Mr""” ‘Af;ﬂ*v .

—"‘-t":‘.:{...-..

Is it beyond human vision to devise a ._ -




.- nesses, life cxpectaney etc. cannot be dealt with'h ‘
.~ But one does get an lmpressmn of the scope of thls g
R : " topic and also of its  implications for the llcensm

descrzbe opportumtte in large ERR fugctlon if one logks at Ft,he number: of.i innova longs
- mternanonal company. . - and of patents granted. Reliable figures of this nature -
i : "7 rare difficult to procure, but the “Bundesverband:der.

i Pharmazeutischen: Industrie e V., - being the-official
L representatlon of the German pharmaceutlcal 1318

I INTRODUCTION,‘ R I
'When d:scussmg thelicensmg funcuon one can dls—, LELE T T From_-‘Know-Hoyv‘:’Z

tmgmsh betweengeneral rules ‘applying o the, whole .. ‘
s held and additiona I_COﬂdltlQnS relatmg to a spef:lf;c L T try -published in this connection the fouowmg da
: Lo e —durmg the 10 years.from; 196] to 197

total of 755 new: compound'f have:

; therapeuuca praetlce i3 ,
T — the German' patent oiflce gran

pharmaceuueal mdustry
B - Research and de»elopment in: our
addmg 3150 Why llcensmg seems " .. mainly dealing with . remiédies-for: the™ very road.'
' to 'olvmg problems in . spectrum of all human and animal dxseases wuh im:
o~ .provement of pharmaceutical appllcatlons andiw
-new devices for hospital.care: One pharmaee
- .. +.company cannot possibly deal with_all or’a >
. number of those fields. Thé size gf the total R&]._'I:'
_tivities of the branch and the growmg spec:ahz 1]
.of the segments requires from everybody a.concer
“* tion in selected areas of research and d '

':To quote a few examples
‘ _—Hoﬂmann la Roche are’ best kno

_ Yon Qertz _ 0 o Let us conclude thls part by saylng that innova
.. West Germany, RS _ :,.‘;:_.through research and development hayé been




