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In re Broco, 225 USPQ 227 (TTAB 1984),

are dlslmgmshed In TMS (THE MONEY
SERVICE for financial services) the applicant
sell “money,” In House Store

{HOUSE STORE for retail store services in

the field of furniture), the applicant did notsell =~

“houses.” In Broco (THE LIBRARY COM-
PANY for library supply serwces) the appli-
cant did not sell “libraries.” Appellant here

- does sell wickerware, hence the rationale sup-

porting regn‘;lrabnluy in lhc (m’d fases i

.. inapplicable.
- Decision:

The refusal of rcglslrauon is aﬂirmed

Patent and Trademark Ofﬁct"
- Board of Patent Appeals and
: Interferences

_ Ex parte Ciapp
Opmlon daled Feb. 28, 1985

PATENTS

I. Anttc:patlon — Combmmg references
(§51.205)

To support conclusion that claimed combi-

_nation is directed to obvious subject matter,

references must either expressly or :mpl:edly

_suggest claimed combination or examiner must

present convincing line of reasoning as to why

9. Apparatus mounted on
mixing a cementitious materia

T ————

a vehicle lesy

mn \Vhi('h n

volatile liquid is employed comprising;

an enclosed mixing chambe
prevent the escape of the volatil
any potentially dangerous fume
a solid frame forming the
mixing chamer and having a

said auger;

- frame;

r scaled .,
¢ Liquid ;e
5;

Lop ol
noinlet e

thereol pivotably mounted on the vehicie,

an easily removable elasmm

cru troaeh

forming the bottom of said mixing chambur

the elastomeric material selected

patible with the materials being

an auger having a central

mounted. in said frame to conve

through said mixing chamber;
mixing paddles. mounted on

a drive motor for said auger [
said frame;

10 be com
n1xed;

shalt il
y omaterial

he shalr o

nounted on

a releasable flexible Cﬂuplmg between the
aligned shafts of said motor and said aoge

to permit removal of said augc

fmm <ot

an inlet hnppcr to mlroduce syhxt‘um.tlh

dry materials into said mixing ch

liquid injection means to intrd

uid into satd mixing chamber ag

removed from said inlet hopper to have Suab!

substantially dry material form

amber;

duce o heg
a distamer
¢

a plug

prevent the liquid and any fumesifrom back-

ing up said inlet hopper; and

a discharge openmg formcd in
meric trough. :
The refcrences relied on by the

said elasto-

cxmnim-r

artisan would have found claimed invention to

are:
have been obv:ous tn’ light of references’ o
 teachings. : Clemens 2,159,205 May 23,19
: August. ~2.709.075 - May 24, 1"“"

i TSR . _ Tiemersma 3,199,145 0 Aug 1D, 1900
T . : Cunpingham 1227.424°  Jan: 3, [Yon
[ : r‘_xpphcauon for patent of Thomas R. Clapp, - 7immc§m,m 3310293 - :{I:u. 21 196
: H Serial No. 257,162, filed Apr. 24, 1981. From - [ e 2220 208 - Geni & 1V0°
: o Fuuy et al. (Fuuy) 3,339,898 -Sep. 5
S ~rejection of Clanm 9-19, apphcam appcals Wilkinson et al L )
ty 1, (Appeal No. 553-54). RC"CFS"" N (Wilkinson) 3,348,820, Oct.j24, 197
_ Lasar 3,901,483 206,197

_ . Aug
Gnmer W. Wallcrs, -for' ;l'ppellahi'.' :

e
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Claims 9 through 14 and 17 stand rc:_iﬂ'l;::
Before Bennett, chon and Spen(.er Examln- - as being directed to rob;l&ug é"‘bil;)%l ‘::hliitqhx
ers-in-Chiel. c : - within ic meaning o .3" R '... Sl
i P _ of the teachings of Zimmerman ip view
158 ' : : S Z Wilkinson, Futty, Lasar, Clemens and 'C.fm-
) ' Henon, Examiner-in-Chief. *ningham. The examiner contends that Zim.
merman discloses the claimed suth'u matter
_except for “having the mixing chamber €%
closed with a solid top frame and;havin{ - 4
" removable auger and having liquid | n]ﬂ““"
means and aligned shafts between the ol
and. auger and a dxscharge formed in’ ‘h‘
clastomeric trough,” (final rqecuon=- pase. 2
paper number 5). The examiner cites Wl”‘t’" :
son as dlsdosmg an cncloscd mtxng chambe?

This appeal is from the decision of thé

“examiner rejecting claims 9 through 19, which

constitute all the claims rcmammg in the
application.

The invention relaies to an auger type mix-
ing apparatus for mixing cementitious materi-
als employing a volatile liquid. Representative
Llalm 9 reads as follows: - ,
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nere the enclosure comprises an inverted
w

ubsst ! portion :
fl:m.]udcs that it therefore would be obvious to
:l(u- artisan o modify the'open frame in Zim-

perman to be an enclosed mixing chamber as
. ;

l‘-“jghl h
kinson &

hq:lid injet L
liquid into a mixing chamber remote from the

iso discloses the concept of providing

nlet hopper, the examiner concludes that it
wod - ; .
man accordingly. Since Las:fr discloses the
concept of having an auger with mixing pad-
dles mounted thercon wherein the auger s
celeasably coupled to a frame, the examiner
concludes that it would have been obvious to
Jie artisan to modify the auger in Zimmerman
2 taught by Lasar. Fuity is cited to show that
it is well known to provide coaxial alignment
hetween an auger shaft and the shaft of a
driving motor. Clemens is cited as disclosing

“the concept-of haivng a discharge opening in a

rough. The examiner concludes that it would
have been obvious in light of Futty and Clem-
e~ 1o modifly the auger/motor alignment and
Jdrvharge opening of Zimmerman to be of the
nature suggested by Futty and Clemens. Cun-
mngham s cited as disclosing seal means to
preclude leakage. of the material within the
nixing chamber. The examiner concludes that
¢ would have been obvious in light of the
wachings of Cunningham 10 employ seal

rcans on the modified device of Zimmerman.

C:larm 15 stands rejected as being directed 10

~Inious subject matter under 35 U.S.C. 103 in

twht of the combined tcachings of Zimmer-
man, Wilkinson, Fuuy, Lasar, Clemens, Cun-
mngham and August: Combining the teach-
wgs-of Zimmerman, Wilkinson, Fuuy, Lasar,
tlemens and Cunningham in the manner
specified supra, the examiner concludes that it
would have been further obvious 1o the ariisan
m light of the teachings of August to provide
spray elements with selectively activated con-

“trals since August teaches such devices to be

ke, : .
Claims 16, 18 and 19 stand rejected as being

directed to- obvious subject’ matter ‘under 35 -

LS. 103 in light of the combined teachings
of Zimmerman, Wilkinson, Fuuty, Lasar,
Clemens, Cunningham and Tiemiersma. Com-
tnang the teachings of Zimmerman, Wilkin-
+u. Funy, Lasar, Clemens and Cunningham

mthe manner specified’ supra, the examiner

-onctudes that it would: have been obvious to

wrther modify the structure of Zimmerman 1o

nclude a gas-filled bearing housing for SCziling
JMTposes, : el e
Rather than reiterate the arguments of ap-

pellant and the examiner, reference is made to

1:1(' hrief and answer for the respective details
thereofl: R L ' '

y Wilkinson “if desired.” Since Wil- -

cction means for the introduction of

Id therefore be abvious (o modify Zimmer- -

antially U-shaped top frame portion and .

* of reasoning, and we know of none, as to why

- why the artisain would have found the claimed

. ly teach or suggest the modifications urged by

- arrive atithe claimed invention without using
‘the claims as a guide. It is to be noted .that

" Allen Organ Co. v. ELKA SpA 7:_ S | 97’3?

- Opinion

We will not sustain any. of the rejections.

[1]. Presuming arguendo that the references -

show the elements or concepts urged by the
examiner, the examiner has presented no line

the artisan viewing only the collective teach-
ings. of the references would have found i

‘obvious to sclectively: pick and choose various
elements and/or concepts from the several

)

references relied on to arrive at the claimed;
invention. In the instant application, the ex-!

aminer has done little more than cite refer-

ences to show that one or more clemenis or!

subcombinations thereof, when each is viewed
in a vacuum, is known. The claimed invention,
however, is clearly directed to a combination of
elements. That is to- say, appellant does not
claim that_he has invented one or more new

elements but has presented claims 0 a new |
combination of elements. To support the con- |

clusion that the claimed combination is direct-
ed to obvious subject matter, either the refer-
ences must expressly or impliedly suggest the
claimed combination or the examiner must
present a convincing line of reasoning as to

invention to have been obvious in light of the
teachings of the references. We find nothing in
the references that would expressly or implied-

the examiner. Additionally, as aforemen-
toned, we find no line of reasoning in the
answer, and we know of none, as 10 why the
artisan would have found the modifications

urged by the examiner t¢ have been obvious. .

Based Gpon the record before us, we are con-
vinced that the-artisan-would not have found it
obvious to selectively pick and choose elements
or concepts from the various references'so as to

simplicity and hindsight are not proper criteria
for resolving the issue of obviousness. Note In
re Horn, 203 USPQ 969, 971 (CCPA 1979).
Accordingly, we will not
rejections presented. '_ _

The decision of the examiner rejecting
claims 9 through 19 as being directed (o obvi-

ous subject matter within the meaning of 35

J.5.C. 103 is reversed. - :

District Court, E. D. Pcpns‘ylvania'.

| Allch_Organ Com;)ahy_'v_. ELKA .SpA _

sustain any of the -
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