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Observers Present

Luther A. Marsh: S - PO
Maxwell C Freudenberg R . . ... - DSA
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Abraham R. . RlChSteln, Alternate v CAIDE
Robert - J'pBladergroen_.;;t o LUCIA L
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,JE;Harveny;ﬁW1nter }k;‘fy-ﬁugﬁﬂ” ST aa 0 DOS

' 'Forest.D. Montgomery ' - L LT w8 Treasury

eLew1s E. Wallace'*. I S R .77 N

‘H;LGUESTS PRESENT
- Jerry A.,Cooke_,
William T._Knox
“Peter Urbach v
Charles E VanHorn

© DON - .
. NTIS_e'”
. .NTIS U )
;Com Sc1 W/ERDA f

ﬂi;EXECUTIVE SECRETARY | S

Q, A.,Neumann,' .beOCfgf7.l'

INTRODUCTORY REMARBS

fe Dr. Ancker?Jo n“ 'opened the meetlng by Welcomlng the members -
.. ‘and guests,rand by asklng each one. to 1ntroduce hlmself.rg; -

eAfter.lntroductlons i _ tated_that the standlng subcommlttees,.r
~ad’ hoc subcommitttees and’ working - groups -are. really the worklng
“ force behind the .Committee efforts and she thanked the Chalrmen

* i of these groups for‘thelr fine Work, asklng them in turn to
'.thank the members. . .

'"ghISTORICAL INFORMATION‘

_ sed herself to the Decnmber;31,*l; =
'1972 Report to Congress by the bipartisan Commission on Govern=-
mernt Procurement.i She stated that the report contained 16 PR
r-yecommendations in the area of patent, data and copyrlght A
“matters on which the Committee was -assigned the. +task of pre—'.;;
..paring the Executive Branch p051elons,; ‘She further stated -~ -
_~“that 1mp1ementat10n ‘of these positions is yet to be accompllshed_-‘
and the agenda 1tems=of thls‘meetlng are dlrectly or. 1nd1rectly
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related to the implementation of the Executive Branch positions
of the first three recommendatlons._‘ : o '

br. Ancker-Johnson explalned that Publlc Law. 93~ 400 dated c
August 30, 1974 provided for the establishment of. the Offlce

L of Federal Procurement Pollcy (OFPP) - within OMB, and made

' OFPP responsible for the implementation of the 149 recommenda-

. tions of the Commission's report, which includes -the 16 assigned
to the Committee.  She recognized the presehce of Mr. Hugh Witt, .
who ‘has been appo;nted the Administrator of OFPP by the o
Pre51dent and WhO 1s an observer on the Conmlttee. ey

' At thls tlme, Dr. Ancker—Johnson brlefly rev:eWed the major ..
agenda items to be considered at this meeting and called . .

- ‘the members' attention toc TABS A, B and H,. relating to. Com- ~...

';mlSSlon Recommendations 1, 2 and 3 respectlvely.. .She’ then

. directed the attentlon of the mermbers to TABS F, G and. T

y,relatlng to -(a) Mr. Quesenberry s th951s Whlch prov1des?one

V‘Report (TAB F); +(b)- ‘A proposed patent pollcy for Government
- . use in contracts and grants with universities ané nonprofit:
;;organlzatlons (TAB G); and (c) Guidance for the acoulsltion}."_-_
.. of background natent rlghts from Government R&D cnntractorsfp.ﬁi”
(TAB I) ‘ . ‘ e A

o MAJOR AGENDA ITEM. —-Recommendatlon 1- 1 (TABS A, B, 'Lgpgry;ﬁ;3,”

Background

At this’ p01nt, the'Chalrmanmproceededcto the major agendatﬂ P
Jitem whlch restated : ' R

, ‘to. the Federal
Coun01l for Science and Technology that the
Administration submit Government—w;de ‘patent

- policy. leglslatlon, ‘and if so, what- guldance
.'should it give the Executive Subcowmltt e 1n :
'formulatlng such . leglslatlon gy

}She stated that the quest ons to be ‘considered arefe should
“legislation be drafted; what basic form-.should the draft i
- policy take;” ‘should it include special provisions for uni
versities and: nonprofit organlzatlons,_should it 1nclude7
authority for exclusive licensing, or should this authoni
- be sought by a separate bill; and should the draft legisl
“include prov151ons‘regardlng march— and . "back
'patent rlghts : . i
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In reviewing TAB A, the Chairman noted the judicial. attac
. the policy of the 1971 Presidential Statement. She advis
“that in the court cases against the Government, Public. Ci
I and II, the Court of Appeals for the District of Columbi

- and these petitions are still pending. She- further advis
- that whlle a decision "on the merits” was not rendered,

.unfavorable decision to the Govermment is still p0551b1e
- -the Public Cltlzen cases and in other 1awsu1ts 1nvolv1ng

'37,same issues. < The Chairman also noted that .Congressional

a.

= piecemeal 1eglslat10n is still occurrlng, the ERDA patent Tf*;ﬁ;tﬁ
ho

fjj”pollc1es being the most recent expres51on of Congress wit
“ . respect to-a large R&D effort._ ‘She further noted that if

' “the Executive Branch recommends legislation.different. from

-d”fLRecommendatlon 1, it would require a modlflcatlon of- the%

k on -
ed
tizen
ia .
. found that the plalntlffs lacked the standing to .bring suit;

. however, the plaintiffs have petitioned for recon51deratlon
ed -
n
in -
the

" i Executive Branch. position and would require. OFPP" concurrence.fiffdei

'3_“In this connectlon, Dr.: AnckerwJohnson stated. that-the Pre51-_ﬁ,*“

" dential Statement may not be .standing the test.of time be
-+ .of the contlnued criticism and erosion’ ‘of its. base,.
.1 fore, different leglslatlon “than what ‘was- recommended by
~;I-Comm1531on may be necessary. o :

In rev1ew1ng TAB B the Chalrman noted that submlss1on of S
se of
arries .
vern-.

. .proposed 1eglslatlon to 1mplement Recommenidation 2;. becau
... its similarity to the ERDA patent licensing prov1510ns, c
. with it the prospects of Congress legislating the ERDA Go
L oment-wide patent prov151ons for all Government agencies.

. advised that this may not! be the .optimum policy, and the"

cause. - .
and there- *

fehe -0 "

She

‘*;E‘Admlnlstratlon may W1sh to propose a v1able alternatlve.3}:fﬁ}ff

':The Chalrman o ed that TAB C requests theﬂv1ews of the E
‘B, and-that: TAB D, Mr.‘Denny s ‘letter to the. Chalrman, PT

he advised that the minu

' matter of ‘seeking ‘legislation

”"attached ‘to . TAB D ‘set forth’ some of the con51deratlons of
‘Denny’ was ‘asked |
eview ‘the dellberatlons of the Executlve ‘Subcommittee in .
‘At this p01nt Mr. ‘Denny focused =

“SubCOnmlttee in‘reaching. its views. Mr.
‘arrivingat its views.':
.attention on TAB D and the mlnutes of the Septe
:Subcommlttee meetlng.'

mber .5 Exe

vides the views ‘of the- Executive Subcommittee concernlng:

xecutive

fSubcommlttee concernlng “the questlons ralsed by . TABS Acand. e
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. General-Discussion .

The Chalrman opened the meetlng for dlscu551on.

Lo Mr. ‘Read made a- statement on GSA's 1nvolvement in the 1awsu1ts,f'
© public Citizen I and II, starting with GSA's issuance of the =
- licensing regulations, the judicial attack on. the llcenSlng '
regulations, the Crampton Memorandum concerning the con- ' .
. stitutionality of certain provisions of the procurement. -:
.. regulations, and the withdrawal by the Department of Juetlce
' of its support of the memorandum. . Mr. Read remarked that: ‘he -
- agreed:with the Chairman that a "cloud" continues to exist ;
- - over the Government-5ponsored inventions owned by . contractors .
~and. the ‘inventions licensed. by the Government because of the = .
S 1ega1 questlons raised. .He further stated that he belleved S
o GSA's issuance of the Federal Procurement. Regulatlons Was an-
. expeditious 1mplementat10n of the 1871 Presidential . Patent
"..Policy Statement, but because of the lawsuits,: Government
.agencies have not as yet operated éffectively’ under the .
. regulations. ..It was his belief that it may.be better "§~T .
‘.. .stragetically to’ live with this. cloud and: to gain additional
7 operating experience under ‘both- of the-regulatlons, than to o
'*Tgo forward W1th 1 glslatlon.ﬁguu e Lo

-;A;Mr._Leonard Raw1cz prov1ded addltlonal backgroun& by. notlng R

-.~..that. the Commission bn Government Procurement believed  that . . .

. . “the Alteérnate Approach was: the. "best policy™: the. “Xecutlve o

" . Branch could offer if. the Government. was going to move for— . .

2 i ward with- leglslatlon, but because of the: hlghly technlcal _

_ﬁ_”and emotional ‘aspects of: ‘Government patent policy.-the. Com— L

' ..mission felt .that if: 1eglslat10n was introduced along the‘

:lines of .the Commlssion?s Alternate . Approach proposed in =7

‘December 1972, it ‘would ’eopardlze ‘the iother 148- recommenda
e noted that 'if: the- Admlnlstratlon

tions of  the ‘Commission
‘submits .legislation, it was his belief that the’ proposed
fﬁleglslatlon would probably go ‘to” the Judiciary. Commlttee .
.;and that‘may pose a problem. : Dr. Ancker-Johnson agreed Wlth
Lo Mr.” Raw1cz, but’ added that. she belleved there is. a strong
5p0551b111ty that the House -Science and Technology Commlttee
may obtain, concurrent jurlsdlctlon with the JudlClary since
. .it appears that this’ Commlttee 1s 1nterested Ain- Governm‘nt”
,;patent'pollcy S : o

g .prov1ded addltlonal thoughts pertalnlng_to the problem
‘of how well any proposed legislation may be. recelved._ Mr.;pa,
Charles Brown believed added supportive data may. be desrrable
before-going forward, and Mr.:Neil Hosenball stated‘tha: 1t
may be de51rable_t draft khe 1eglslat10n so that it :
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- +he Government Operatlons Committee on the Senate ‘side inasmuch .
as this Committee is getting more knowledgeable and is express— - -
ing an interest in the procurement .area. He felt it might be - -

‘ worthwhlle to explore the questlon with the Commlttee stdff;'.

'De51rab111ty of Seeklng Leglslatlon':f :ff]?'

MY Read MOVED that the Committee vote on the de31rab111tyt
e of moving forward with comprehensive legislation in_the area
. of Government patent pollcy. Mr. _Brown seconded the motlon;rj‘f

5ffThe Chalrman brlefly rev1ewed the rlsks of mOV1ng forWard
Coowith leglslatlon.h She agreed with Neil Hosenball and Hugh
= Witt. that there are representatlves in the Congress’ who would
L support the Admlnlstratlon s pOSltlon An the area of Govern—
';Zment patent pollcy.. L e e ) P

*uanr.-Wltt commented on the Executlve Branch p051t10ns regardlng-;
+ - the Commission Recommendations 1, 2 and 3" indicating that they L
.. -are not set . in concrete -and actually should be revised or -
~.modified if an ‘appropriate case for. doing ‘so’is made.f He‘;r“ N
.. ddd, however, ‘advise “that the. polltlcal 51tuatlon certainly = ]
... would have to be’ looked at. again, prior to theitlme ‘the. O A
- Admlnlstratlon submlts 1ts 1eglslat10n. 31_

»iififThe VOte taken'on Mr Read' MOTION resulted in all membcrs T
- “:-voting FOR the motion with the exceptlon of the . DOJ repre~‘ .
ffsentatrve who abstalned.,_;. e _ T

, ] “ : . ‘discuss
in greater detail’ the optlons recommended b] the Executive -
. Subcommittee. He ‘'stated that in .drafting the ERDA-PPS . -
soption, ‘the provisions of Sectlon 1(b) of the Presidential = .~
;Pollcy Statement would. be added in the- ERDA patent pro- e
visions, .or  the ERDA. waiver con51deratlons ‘could be shifted ?5
around to brlng ‘about the desired results ‘created by the ] gﬂ;
Section. 1 (b) prov151on.. Tt was noted that under this ==
”optlon, ‘hearings would not be réquired at the’ time of,_
raiver, but that a "beefed-up" march-in rlghts provisi
:3 or 4l!years down’ ‘the road. probably should be includ
.This option of course would also include prov1510ns
Lgrantlng_exclu51ve 1lcenses.
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Because of the great number of contract actions con

a patent rights clause let by DOD, Mr. Dale Babione
~that a case-by-case approach for waiver would not b

-+ acceptable to DOD. Dr. Ancker- ~Johnson concurred no

- ... that any policy requiring an uncalled for admlnlstr
- burden would be unacceptable.zﬁ‘itz;u‘ . :

:o:(b)f[Alternate Approach

'P;VMr. Wllllam Quesenberry was asked to descrlbe the A
- Approach. He noted the six desirable.attributes of|
“Government patent pollcy set forth in the minutes o
September 5, 1975 meeting of the Executive Subcommi
~putting strong emphasis on "utilization" and "admin
tive ease'. - In: a review of the desirable. attribute
¢Cha1rman lumped "utilization" and “"competition®  tog
,statlng that the product has to be on the market. be
- any’ competltlon” can be achieved. ~She also noted
“to achieve admlnlstratlve ease“ and to xeduce the
acertalnly Would be d651rable. SR

General dlscusolon of the two optl

Pcosts”. .

talnlng
adv1sed
e .
ting o
ativeﬁo_

lternate .
any .
f_the-" P
ttee, . .
istra- -
s, the .
ether,
fore
that -

tMr{

of mlSSlon-orlented R&D. ' Mr. Latker’ belleved dlspo

+of rights should not have anythlng to-do’ with missi

’Latker noted that the experience gained by.a change

HEW pollcy from title taking to practlcally a licent

policy has increased HEW s- capablllty.for transferri
1 :

directed:to draft 1eglslat10n along ‘the lines ‘of th
.Alternate. Approach -with the rlght to modify the. .pro
as appropriate. :Mr..- Babione  séconded . the motion. ™
vote on - the motion, ‘was: as fol

AGAINST

'Charles Goodw1n noted that the ‘real- dlfference between'vi"
the- two optlons is really . 1n the area of. admlnlsterlng the -
‘provisions of - Sectlon 1(a) _Mr. Barnett Anceleitz spoke

ubcormittee be.
The

ABSTAINva

s;tlon L
on. Mr. :
“in the
se-' o

ing

posai
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[Tt should be noted that the vote on Mr.

o draftlng legislation to implement this one 0ptlon,
*;not the ERDA—PPS optlon as well ] tk' o

"Ti?é(alit

M.

Draft of both optlons.:;,f>t

‘Latker's motion
was not against the Alternate Approach, but was against

Read MOVED that the Executlve Subcommlttee be c}

and

1arged-“'“'

with drafting legislation on both options diliscussed;

Mr. .

t'quHosenball seconded the motion whlch carrled ‘unanimot

ooy,

‘;The Chairman- asked the Executlve Subcommlttee to proceed
: *thls dlfflcult a551gnment as rapldly as p0351b1e-'. :

S UNIVERSITY PATEVT POLICY REPORT (TAB G)

LaAfter thanklng Mr._Latker and the other Ad hoc Subcommlt
,gmembers for thelr excellent‘report Dr. Ancker—Johnson [of

Patent Pollcy Report.-'

‘_Mr._Latker adv1sed that the basic concept of the Univers:
" Policy Report parallels the concept of the Alternate App
.. already discussed, but adv1sed that the policy is limite:
;universities and. nonproflt organizations having a- ‘patent
.ment capability. “He further advised that.the ‘university)
~of the report ls*con51ste1t with the 1971 Presidential P
afPollcy Statement, referring to footnotes -5 and 6 on page .

Mr. Paw1cz MOVED to approve the Unlver51ty Patent Pollcy

LVEISlty

w1th 5

_EQuFQ?;.,
alled

ity Patent*
roach -

d to- _
manage—ﬂ_
policy -~
atent R
3 of

ﬁeﬁort‘mf_

as submitted. . Mr. Bochenek seconded the motion which, w

1thtgaf

the exception- of the Domeand DOJ representatlves Who abs

carrled unanlmously.

:”Follow1ng the approval ‘of the report, ‘it was- agreed tha.t'_'=

Circular
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Mr. Read then MOVED that the Executive Subcommittee be 1nstructed ;
. to impliement the University Patent Policy Report by drafting e
- appropriate requlatory lanquage for promulgation in the FPR and
'ASPR, and if appropriate, in a parallel FMC. Mr. Rawicz '
‘seconded the motion which, with the . exception ~of DOQJ, USDha
. DOS and DOT representatlves who abstalned carrled unanlnously.

,'?iThe Chalrman adv1sed that ‘the approved report would be sub— £
“Qf,mltted to the Federal Counc1l for ltS approval.;y n

RECOMMEI‘IDATION I 2 _(TAB B)

It was agreed_that the ‘report on the 1mplemencatlon of Recom—zfz
.mendation I-2 and the draft llcen51ng leglslatlon would move -
forward w1th'the draft leglslat ve. 0ptlons. SETLE G

'TiAfter thanklng Mr. Cooke and the Subcommlttee‘members fo

U their efforts in drafting the report, the Chairman asked: '’

. 'Mr. Cooke to.describe the basic contents of the, Task For_;\
"'wflmplementlng report of - Recommendatlon I-3.70 : s

TEFollow1ng_dr. Cook 's presentatlon, Mr. Rawicz called the.".
. Committee's attention to.the long form questionnaire (Tab D) L
-of the Data’ Collectlon and Analy31s Subcommlttee Report, set -

forth in Aopendlx B of the | Task Force Report recommended for .
use by the Data. Subcommlttee.f He advised. that the recommended
use of the long form .gquestionnaire’ was overturned by the:i i .
;Executlve Subcommlttee'forgthe short form questionnaire
attachedi : ‘Cof; he Task Force Report"

;he'ensulng;dlscu581on indicated that some agenc1es preferred . -
the use of.the long form questlonnalre.; It was agreed that .
with OMB approval, those agencies who wish to add to the short .=
form questlonnalre ‘could :do so by asklng additional queSclons.jj
Keeplng in mind this flexlblllty, Mr. "“Henderson MOVED. . that - '
the report be approved as submitted. Mr. Fraser. seconded_,mw
the motioh which, with the exception of the DOS representative
who abstained, carried unanimously.

TIS PATENT LICENSING ACTIVITIES

ﬂd?_Knox, who briefly .
publlshlng the"nventlons avaLlablei'
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. for licensing by the Government agencies.
" activity af NTIS is considered its passive program. Mr.
noted that under the authority of the Secretary of Comme

He stated that this

rce .

Knox

provrded by E. O. 9865, NTIS has taken steps to obtain forelgn

protection on select inventions and to license such foreij
. xights.

.“f_flllng and licensing services..
.. active program, Mr.

- Enox noted that NTIS will soon condud
“"a number of

seminars and’ symposiums. ~ The next conferenc:
,Blomedlcal Conference scheduled for November

ign

e He advised, that HEW, DOI and Navy have agreements
" . with NTIS in .this endeavor and are utilizing its forelgn:_

-In furtherance of NTIS's

‘teﬁtjfg.

w

-at HEW. : Mr.

:approved by the Civil Service: Comm1551on.

:$.Execut1ve Subcommlttee attached to Mr. Denny s letter da'
kSeptember 9- 1975:*TAB D ] R L

'{Dr. Ancker Johnson'commented on"the remarkable success o.
NTIS program in the short time . 1t has beeniln ex1stence.

Ej"BACKGROUND PATEVT RIGHTS REPORT (TAB I)

.contents of the Background Patent .Rights Report. .Mr. Det
. noted that Government—w1de agreement on background paten
policy was probably unresolvable. ~He" advised that the re

. the agencies. 'For' ‘instance,” there was agreement that ba
“ground patent’ rlghts should be acquired in some situatio
and preferably on -a’case- -by-case. bas;s.*“Mr.,Denny concl
‘his remarks by .calling attention to:.the recommendations

the report startlng on page 4. n° this regard, it was nt
that -EPA; :DOT, and DOI b01lerfplate the'“background'paten

The Chalrman expressedaher thanksrfor the efforts of the
commlttee 1n draftlng the report.“

Mr:ahochenek'MOVED'thatithefreportJOh backgrounahpatent‘

Xnox also advised of the NTIS. Awardshff'
‘Federal Employee. inventors which was recently R
:[In this. connectlon

i

?ﬁ*see +the enclosure o the September 5, 1975 minutes. of the

::‘Dr; Ancker~Johnsoniasked Mr. Denny to descrlbe the ba51c:

however. does. 1dent1fy areas where there was ~agreement. among
-k—.

She ‘added that" AES the"

ted:’““¢'

be ‘approved as submitted. HMr. HendersonAsecondedrthe o

tion

which carried unanimously.
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Mr. Hosenball recommended that the Comﬁittee undertake to -
~include appropriate material in the FPR based on the report

of the subcommittee. - It was generally agreed that this

. be done. Messrs. Neumann and Read were asked to take whatever .
.steps were necessary to see that the report was 1molemented,ashf

approprlate.r

5“]1he Chalrman noted"that‘all the agenda 1tems had bee1 acLed upon

" so that another ‘full.Committee meeting would probably not

&necessary until the Executive Subcommittee finished’ draftlng_;fi,
She thanked the membexrs’ and,guests;3“

‘the ‘legislative options. -
ﬁand adjourned the‘meetlng at 2: 25 p m.,;-

0. A. Neumann
Executlve Secretary.

' 'Minutes approved by i
s Dr. Ancker—Johnson,_Chairman“

- ‘on October 25, 1975.

would

be .




