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SUMMARY OF BACKGROUND
INFORMATION ON PATENT AND.
"DATA RIGHTS.(IR&D) -

_The DOD policy on aéquiring pétent rights résulting from

'f.IR&D ‘was set forth 1n a letter to Senator McClellan in June. "

' 1971 (see-p. 7, Tab 1). Subsequent to issuance of a

Presidential ‘Statement on:Government‘Patent nghts in

“October 1963, Mr. T. Morris, ASD (IL), interpreted the state-

ment in a letter to Senator McClellan.. Mr. Morris stated,

”it‘is our policy not to seek any-rightS’in patents which

_.may evolve from such independent research and development.”

Rationale was provided (Tab 1).

‘Tae DOD Policy on acquiring rights in technical data
resulting from. IR&D was éummariZéd in Defense Procurément
Clrcular #2? in January 1965 The pusition of the bepartment
of Defense was stated:

"The Government does not - and should not -
rautomatically acquire rights in technical data
resulting from a. contractor's independent research
. and development, even though the costs may be saild
- to have been substantially paid for by the Govern-
ment through the Government's purchase of the
company's products or services.' .

The'fundamentalirationale-for the above‘policy Was summarized

"In SBOTt, it 18 the policy of the Department =
of Defense that we should pay our fair share of a
contractor's normal and reasonable costs, including

- TR&D costs, with the Government acquiring no greater

-rights than accrue to any other customer buying the-
contractor's products or services. In this respect.

- we ghould not deal with companies heavily engaged.

Ain defense work on a less favorable basis than with




companies préedominatly engaged in commercial work.
. We believe that this policy is most likely to .assure. -
a contlnulng flow of new technology of importance
to the natlonal defense (Tab 2) : |
"n The GAQ challenged tne DOD pollcy on patent rlghts in
1ts draft report on IR&D in 1968 and suggested that the DOD

enould_recelve royalty - free llcense rlghts to-lnventlons

farising from IRED. In CongreSsional testimony the DOD

- Qpposed-the GAO suggested change in policy._(Tab 3)

~The patent and data‘rignts iseue was_reviewed by senior

..defense-officials againein early 1970 prior to releaee.of___
'ﬂéhe.DOD'pelichStafement on IR&D/B&P-:'Secretafy Packard".l
'approved tne contlnuatlon of the DOD policy.of not acqu1r1ng1

_;Tlﬂhts to tecnnlcal data and natents arlsln from 1nd“str1es‘

'IR&D pTOGrams (Tabs b, 5, 6)

The GAO restated the DOD pollcy on patent rlghts

resultlng from IR&D in a December 1971 draft report on

iinyention rights surveillance. The Aif ForCe reply.signed
?bY.SAF/RD snpperted the GAO recommendation for changes in'
_the patents-rights'clanse but contingent‘upon fhose changes
_being "not contrary to Air Force and DOD policy that neither |

-'reqnires nor desires patent rights that are developed under

.ndependentHR&Depregramsf‘rL

The Air Force:lR&D Policy Council reviewed the question

ol patent rights in the summer of l972;_,The concern was

. for a case in which DOD might pay royalties to a company for
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,the use of'ﬁork ﬁhich he'did'under IR&D'sponsorship 'In._”_'e
:Qforder for the . Alr Force to reopen the 1ssue agaln, the
-Chalrman felt Lhat somethlng s1gn1f1cant and not prev1ously

cons1dered should~have-occurred The concluelon reached was’

that the Coun011 would drop thlS as an action 1tem but tnat

.Vbotn Secretary Hansen (SAF/RD) and Secretary Whlttaker‘

(SAF/IL) would 1nforma11y discuss the subJect w1th their

g ;counterparts in OSD (Tabs 8, 9, 10, ll 12).

'ﬂ_oecretary Hansen formally requested that the patent

_right subject’ be put on the DOD IR&D'Policy-Council'agenda"

subseguent to infcrmal_discnssions with Dr, Foster.i The .

_ topic was discussed at.the g November‘19?2-meeting; Duringf

thejdiscussions Mr. Malloy (OASD/IL) indicated that the pros

andzcons of the patent and'data_rights.question had been

.'exhaustingly researched in the past and suggested that ﬁefore
‘iany actlon was taken, Council members should reView the many
‘papers that had been written on the subJect Papers

referred tovwere,prov1ded ‘with the mlnutese(Tabs-l,-E,_3,

I, and 6);.Z(Tabs 13 and'lh)
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NUMBER

PATENT AND DATA RIGHTS

CLIST OF BACKGROUKND MATERTALS

'DATE
L Teb 64

29 Jan 65

Jul 68‘27'

Feb 790

16 Feb 70

28 Feb 70

Dec 71

. Defense Procurement Circular #22 .

\leghto Wolat IR&D

 ITEM

Letter from ASD(IL) to Senator

-MeClellan

Item II-A Letter to GAO
Explaining DOD Policy as to
Rights in Technical Data

'Resulting from IR&D

DRAFT GAO Report, Government=

wide Study of Contractors
IR&D with DOD Oongre sional

V_Testlmony

OASD(IL) Background Paper,
Rights to Inventions and Technical

"Data'Resulting'from IR&D-

GAO: Report Allowances for IR&D

Costs in Negotiated Contracts--
Issues and Alternatives

DOD Position Paper on IR&D/B&P,

- Approved by Secretary Packard

Draft GAO Report, Need for

. Improved and Expanded Invention
Rights Surveillance Under Govern-

ment R&D Contracts with Air Force
and DOD Comments-

Minutes of Air Force IR&D Policy
Council Meeting

RDMA Talking Paper, Patent' 

-

| SAF/GC Paper, The Governments'

Entitlements to Patents and
Technical Data Developed in

'IR&D
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11, 30 May 72 Minutes of Air Force IR&D
. ‘ o . Policy Council Meeting

12, 6 Jun 72  RDMA Talking Paper, Patent and.
LT - Data Rights on IR&D ,

.~ 13. 3 Aug 72 SAF/RD Letter to ODDR&E regarding
' ' I - . Government Patent and Data ,
nghts in IR&D

14, 9 Nov 72 Minutes--DOD IR&D Pollcy COuncll
R oo . Meetlng ' : _
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- Dear Mr. Chairman:

~(IRD) and patent rights.

"price in fixed-price contracts and variations thereof are covered by

~use immediately and mandstory use on and after July 1, 1960.. They

- ing to costs allowable in settlement of terminated contracts. There were
. no provisions applicable to treatment of costs in- the negotlatlon of

. With this lack of uniformity in mind, the Hoover Commission, the House
- Appropriations Committee, the House Armed Services Committee and the
.Comptroller General, at various times over a considerable period, all

. Retyped for Legibility/Lt Col Jakubowski/AF/RDMA/T5012/18 May 72

" Honorsble John L. McClellan . 'Feb 196k

Chairman, Subecommittee on Patents, : o : s B f;ﬂfa e
- Trade-Marks, and Copyrights - ' - : gl

: o _ : e bl
Committee on the Judiciary R : c ' ;Paﬂ'_ ;

United States Senate
Washington, D. C. 20510

This is a follow-up to Mr. G. C. Bannerman's letter of January 8, in
regard to Contractors Independent Research and Development Programs

Reimbursement-of-costs-incurred by contractors—in-support-of-their
IRD programs and recognition of such costs as one element of the total

Part 2 of Section XV - Contract Cost Principles and Procedures (Cost
Principles) of the Armed Services Procurement Regulation (ASPR).

We believe it would be helpful and coniribute to a better understanding
if we provided a short discussion of the Cost Principles generally.

The Cost Principles

The present regulations were issued on November 2, 1969 for optional

superseded reguldations which had been in effect since 194G. The old
cost regulations related to cost type contracts only and covered costs
which were allowable, those which were regularly unallowable, and finally,
those that were allowable only to the extent specially provided for in
the cortract. There was an entirely different set of provisions pertain-

prices under flxed-prlce type contracts.

‘sbrongly “urged-the~development ol &- bet oL Lemprehensive cost princ1p1es

~yhich would “establish" uniformlty.

- The Department undertock the development of-e_hew set of eost principles _
" which would give more detailed and precise policy guidance in the treat-. .

ment of the many cost elements, and which would be applicable to all

" types of contracts or contract Sefttl_ement situations. Accordingly; T — g
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e : addition to establishing the contractual basis for reimbursability of
{ fi . - elements of cost under cost type contracts, the regulation, as finally
o . issued, provides guidance for the evaluation of estimated COStS in
 negotiating prices under fixed-price, incentive, and price redetermlnable
contracts and subcontracts,; in those instances where such evaluation is
- required to establish prices for such contracts. TFinally, it provides

~the contractual basis. for the negotlatlon of settlements of terminated
"contracts.. , _

- In general, it is our policy under our normal purchase contracts to allow
as costs our allowable share of the contractors? normal coste of doing
" business so long as they are. reasonable. With certain exceptions, the
new regulation recognizes most costs incurred. in the operation of a
business as being either reimbursable under cost contracts or recognizable
under fixed-price contracts.. (The exceptions, which are not allowable,
include such things as interest costs, entertainment expenses and most
- advertising expenses). Independent research and development cost is “but
‘one of the many elements of costs of doing business. Other costs in-
clude, for example, depreciation, compensaiion -for personal services
(including executive and incentive compensation), and maintenance and
~repairs, all of which dre substantially greater than costg of 1ndependent
research and developient.

This regulation was the result of a mimber of years of staff effor:i in
the Office of the Secretary of Defense and the three wmilitary departments
-and. involved extensive. coordination and discussion with othser Government -
agencies, Congre531onal copmittees, and industry associstions. It is
generally regarded as a hlghly successful effort 1n the procurement
'regulatlon field.

-

' We will now discuss the old and new ASFR coet prlnc1ples as they pertain
to independent research and development whlch is one of the matters of-
immediate interest to you. ‘

 Independent Research and Development

Prior to the issuance of the revision in 1959, the regulation provided
that "research and development specifically applicabie to the supplies
and services covered by the contract" was an allowable cost (15-204(a)).
" Additionally, under other provisions of the regulation "general re-
search, unless specifically provided for elsewhere in the contract" was .
~unallovable {15-205(3)). Accordingly, independent general research
‘ ly was, allowed as & co imb
contracts only if it was specifically prov1ded for in individual contracts.

e

'my: : ~.Bince. these former regulations applied only %o cost.reimbursement'con--
RV - tracts, recognition of independent general research cost was always

N 3 ~ permitted in the pricing of flxed—prlce, 1ncent1ve and prlce redeber-

‘minable contracts.--
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..The'present regulation changed this and costs of independent research,
" which includes basic and applied research, are allowable as indirect '

costs provided they sare allocated equltably to all work of the
contractor. On the other hand, inrdependent development cosis- are
allowable to the extent such development is allocated equitably and
is related to product lines for which the Govermment has contracts.

. Any independent research and development costs, including amounts

capitalized, which were incurred'in accounting periods prior to the
award of a particular contract are considered unallowable with the
exception of certain cases where they may be allowsble as pre-contract

_costs. Copies of ASPR 15-205.35 ~ Research and Development Costs - are

furnished for your convenlence.

The regulation (L5-107) provides thst”it may be desirable b0 secure
advance understandings as to the treatment of particular costs, including
independent research and development, especially where reasconableness

“and allocability are difficult to determine, as where the contractor is
- not subject to the normal restraints of a competitive commercial business,

or where the contractor is doing business with more than one department.

o These advance agreements serve to avoid’ dlsputes as to reasonableness

of cost or allocability and avoid the necessity for many individual
negotiations on the subject matter covered by the advance agreement
each time a negotiated contract is entered into. Accordingly, the
purpose of advance agreements ig not to egtablish the allowability or

- .recognition of costs which are determined and establighed by the cost

‘principles, but rather to provide operating understandlngs with respect
'thereto.-

Since research and development is one of the more difficult problem
- areas, DoD Imstruction 4105.52 entitled "Uniform Negotiation for

Reimbursement of Independent Research and Development Cost' was -
promulgated on June 28, 1960, copy inclosed. The purpose of this instruc-
tion was to provide a method for the joint negotiation of reasonable and
uniform cost allowances of independent research and development expenses
of certain contractors performing work for more than one m111tary depart-

‘ment.

Department of Defense Instruction 4105.52 established an Armed Services

Research Specialists Committee to.review, at.the request of .the nego-. . .. ...~

" tiators, the independent research and development programs of Defense

contractors for the purpose of (1) determining whether, in the presenta~

‘research and dev
proposed are reasonable in scope and well managed. The Committee, as

tions of een ‘made %etween
. the programs

- and (2) bo de: ne het

established, consiste of a designee of the Director of Defense Research
and Engineering who serves as Chairman, a designee of the Chief of

- Research and Development of the Army, a designee of the Chief of Naval

Research, and a des1gnee of the Air PForce Systems Command.
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As stated above, contractors who seek an advance understanding regarding

the acceptability of the costs of their independent research and

developuent programs may be reguired to submit a description of the

- planned program. These descriptions set forth- the- objective of the
research or development effort, the planned approach for investigation

and -any past sccomplishments obtained under similar or related programs. -

In addition, the budgeted expenditure as approved by management -is sel -

forth by project. These programs -are reviewed by the Armed Services

.~ Research Specialists Commititee upon request of the negotiator. The

Committee reports to the negotiator its findings and recommendations .

. concerning the scientifie factors considered toraffect the basis or

extent to which such. research and development programs are well managed.
. and reasonable in scope and, hence, should be supported by the Department
of Defense.

. Preliminary to the negetiation'of an sdvance understanding, the con-
tractor is required to submit financial data relating to past expendi-

- tures for independent research and development for a period of three

~ 1o four years. In addition, finaneial information is.cbtained covering . . .

sales and production volume, historical and estimated, and also a

- statement as to the proportion of Government business performed by the
contractor. Information concerning the accounting treatment of inde-~
‘pendent research and development costs is obitained from the contrsctor
and often is reviewed with the cognizant Government audit agency.
Irmediately prior to the negotlatlon meeting, current financial data

is obtained to compare actual expenditures during the period with plenned'

-expendltures as set forth in the contractor’s technical program.

Based upon reécommendations from the Armed Services Research Specialists
Committee concerning the scientific quality and reasonsbleness of the .
‘contractor's program and the financial.data available to the negotiators,
the advance agreement is negotiated to establish the level of support

-, that the Government will accord the contractor's independent research

and development program. This advance agreement is used in the nego-

. %tiation of prices.in all. procurements where the contractor's actual

or estimated costs are a major factor. It is also utilized in the
allowability of costs under cost reimbursement contracts. The primary
purpose of the advance understanding is the ‘determination of reasonable-
ness concerning independent research and -development costs, and pursuant
to the above-mentioned Instruction the agreements reached through .
m;centrallzed negotiation are binding on all departments for the time

To coneclude the discussion on IRD.program costs, we wish to advise you -
“that the whole matter of IRD costs has been under intensive study for
the past year. It is quite probable that the study may indicate a need™
for changes in poliecy, or method, or both, if so, such changes would in
all probability be supported by dlfferent reasons and rationale than -
those outlined above.
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costs should perhaps be ‘made. First, they do not cover the total ¢ests™
incurred. by the contractor. Cost sharlng is a characteristic; for
example, on an 80/20 besis, the Department will only reimburse or

5

‘Turning now to your letters of December 23 and 2k, to the Military
- Departments, three bits of information were requested, namely:

""" The names and addresses of all contractors with which such

-advance understandings were reached during fiscal year 1663, and the.

dollar -amount of the contribution made by the Government. pursuant to

'feach of thesge agreements.

">, Describe in general terms the Justlflcatlon for enterlng e

‘ _.'1nto each of these advance understandlngs.

"3.” Indlcate the patent rlghts clavses, if any, 1nc1uded in

-'these agreements.r

In regard to query number l it was agreed as stated in Mr. Bannerman s

letter of Jamary 8, to provide information with respect to the
.'contractorsf_flscal year 1963, as distinguished from the Government

fiscal year. The purpose of this was to give an order of magnitude’

. for a single year and the agreements negotiated during the Government's
. Tiscal year could and freguently do cover more. _than one. year for a glven;
~ contractor.

,_Agreements were concluded w1th 59 contractors covering fiscal year 1963
. Tor each contractor. The composite results are summarized in ‘the Table

below: .

. TABLE

, INDEPENDENT RESEABCH AND DEVELOPMENT COST COVERHD BY ADVANCE AGREEMENT

() | (2) - - - (3) (h)
Total Proposed Cost Amount Recognized Portlon of Col(2) Contractors®
of Contractors®’ . - as Reasonable by Allccable to - ‘Total
Independent R&D . Government : - Government Sales
Programs | - :
$381, 636,649 L $240, 449,184 $194,169,84h $21,315, 002, 000

The names-én& addreéses of these contractors'énd the amounte claimed and::

~allovwed or recognized by each .of the three Milltary Departments are set

forth in 1nclosures attachcd hereto.

ervations gg”

Lo advance” agreements covering TRD - Prog e

recognize for pricing purposes 80% of the cost incurred. Second, ‘there

-is uwsually a dollar ceilling beyond which costs are no longer accepted

by the Government. Finally, cost sharing usually starts vith the first




o

6

dollar expended by contractor in order to exercise the shaflng arrangement

“from the very beginning. Variations from these patiterns will occur from
time to tlme dependlng on the individual case.

“You will note that the inclosures are marked "For Official Use Only" _
"which does not indicate the degree of restriction we intend, hence we

ask that individual company figures . or the inclosures not be disclosed

~outside the Government. In short, we would not allow this information

+t0 become known to the public because it would be a breach of the under-

-standings as to its receipt and use and contrary to our regulations.

‘As to query number 2, we believe the general reasoning for. use of advance

agreements covering IRD program costs described above is the Justification

~in general terms for entering into these particular advance agreements.

- In fespbnse to- query number 3 as to pateﬁt rights, there were two cases

where patent rights were obtained. -The agreements with the Federal _
Systems Division of International Business Machines Corporation negotlated.

7 . by the Air Force and with Western Electric negotiated by the Army esch
- provide ‘for royelty free license for any invention made under the program

to the Government. The following are extracts from a summary of the

-negotiations:

TR -

"The contractor-agrees that-the Government has royalty
free license rights for any inventions resulting from FSD
IR&D effort from the beginning of the program in 1959.
The contractor agrees that this applies to any FSD IR&D
effort whether or not such effort was submitted as part of
" the contractor’'s brochure. This agreement does not apply
to 1nvent10ns resultlng from Corporate’ Research i :

' " Western Blectric -

"It is agreed to by the Contractor, that in view of the
. Government's substantial finencial support of the subject
- Independent Research and Development program, that the
- Western Electric Company; Inc., will grant to the Government o
: royalty free llcense rlghts ag fol10ws

Mlhe Government will be granted irrevocable, non-exclusive

“royalty Tree Yicenses under-patents for-inventions tonceived-

or first actually reduced to practice in 'the ‘pérfoTHEnes 61"
the aforementioned "Program of Applied Resesarch and - :

- Development on Miltitary Systems and Components for Calendar:
Year 1963," to practice, and cause to be practiced, such-
“inventions by or for the Government, - throughout the worid.
Such licenses (1) shall be non-transferable, except t* %
the Govermment shall have the right to grant sub-licen.es
to any foreign: Government or intermational organization
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specifically for use in programs established bty Inter-
national Agreements for research, development, or )
‘production of weapons or equipment for mutual defense,
"and (ii) shall include the practice of said inventions
“in the manufacture, use, and disposition of any article:
~or material, in the use of any method, or in the per-
~ formance of any service acquired by or Tor the Govern=--
ment or with funds derived through the Military Assistance
Program of the Government or otherwise through the
Government."

© The Army agreement,nith Western Flectric, in addition %o $3,700,000

for IRD program costs, also included an amount of $2,000,000 for
Standardization, Manufacturing and Production Engineering. -Under

- all the circumstances, the Army considered their support ' substantlal

within the meaning of ASPR 9-107. 6 and invoked the procedures pre-
scribed to obtain patent rights. The application of ASPR 9-107.6

" was discussed in our letters of May 24, and July 6, 1961, and at the
“hearing held by the Subcommittee in early 1961. With respect to the

. IBM case negotiated by the Air Force, this appears to be an exceptlon oo
--to the general rule. = '

We now wish to consider your 1etter of December 23, 1963, to the
Honorable Robert S. McNamara, Secretary of Defense, which requests
information as to whether the Department of Defense interpretation -

‘of the President's patent policy statement of October 10, 1963, .applies

t0 securing by the Government certain minimum patent rlghts as the
result of Department of Defense contributions to contractor's IRD

- programs. The Department believes that the President's.policy does not
~Jimpose any requirements relating to obiaining patent rights as a result

of contributions to contractor’s IRD programs.

- The President's 'policy, as we read and intérpret it, is addressed to-

allocation of patent rights under contracts by means of which the
Government sponsors experimental, developmental or research work, and

not to such work initiated and funded by the contractor even if such

work is indirectly supported by the Government in the price of supplies

or-services which it purchases in the same manner as by other customers :

of the contractor.

‘Mr. Bannerman's letter of July 6 1961 to you set forth the reasons for

not seeking patent righits as an. 1n01dent of contributions by the Depart-

":“Briefly, it is our policy, under our normal purchase contracts, -
to allow as costs our allocable share of the contractors’ normal
costs of doing business so long as they are reasonable. Like

-.any other cusiomer, if we were to buy a television set or one
hundred television sets we would expect the price to include our.

”__ment of Defense to contracLor‘$ "IRD- programs. TheSEwreasonswar@mresﬁaxedéﬂw~w
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~ allocable share of the manufacturer's overhead expense including

P independent research and development expense. Such expense, like
s depreciation of fecilities or the cost of executive salaries is
part of the normal cost of doing business and is appropriately
allocated to all customers. When reimbursement is on this basis,
it is our volicy not to seek any rights in patents \thh may - i
evolve from such independent research ani development.” : ' _ T

(
N

‘The policy guoted above seems to be perfectly fair and reasonable. _
‘Many companies cannot exist without maintaining IRD programs and this
includes companies upon which we depend most heavily for our advanced
wezpons. We think it is well recognized that any business enterprise
- which seeks to make and sell products incorporating azdvanced engineering
~and technology must have the backing of in-house research and development'
“capability. This means research and development Tacilities such as
laboratories, and test equipment, which sometimes includes expensive
. . environmental test chambers. It also requires a staff of competent

. scientists and engineers working on company programs which- have 5011&
501ent1f1c and englneerlng content. : - '

B The funds for constructing and staffing such facilities can come from
‘the capital funds or from earnings, but in the final analysis such
costs must be recovered from customers 1f the enterprise is to survive
-or Bucceed. The Government does not stand in any special relationship
as a customer, and it, like other customers, should pay its share of
the cost of operating an indusirial firm vhich includes IRD program
costs. It therefore, as any other customer, does not seek or expect
patent rights when the price it pays for commercial products.includes
costs of IRD programs.  Nor does the Department see any rational basis
for applying wore stringent rules, such as reguiring patent rights if~

- it supports IRD programs, simply because the contractor happens %o have

: sales predominantly to the Government, provided - the IRD expense is. _

g R ~allocated to all customers on a falr and reasonable basis. We recognize,

S however, that in these instances there is greater than normal need to

" provide assurance that the expenditures are reasonable, i.e., no
- larger than would be spent by a prudent manabement in a commer01ally
orlented business.

. The above'reasons are still considered to be the basis of a fair and

. equitable policy to be applied as a general rule. Accordingly, at the

present time, in light of our view of what the President's policy was

intended to cover and ocur reasons for not seeking patents under IRD

-~ Programs. as.a.general rule, we do not expect any change in the o

~Department's position. on this. questlon as: & result of tjefPr681dent’s R
policy. :

"we expect to have a complete revision.of the Section of Armed Services
" Procurement Regulation which treats of patent rights - (Section IX,
Part 1) in the near future. For your further information, it is the

e




" intention that this revision express fuliy the President's policy and
provide the necessary guidance so that contracting OfflCETS caxn
. properly apply the policy..

AN

- We hope the foreg01ng information will be useful to the Subcommlttee
and 1f e can be of further service, please -advise. B

- Sincerely,

(Slgned) Thomas D. Morrls'

Inclosures 3 =~ o _ ' - A551stant Secretary
S R (Instellatlons and LOngthS)
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29 JANUARY 1965 . DFFENSE PROCUREMENT CIRCULAR #22

ITEM II--SELECTED ITEMS BASED ON GAO REPCORTS AND DOD
' REPLIES, RELATING TO DOD PROCUREMENT POLICIES
AND PRACTECES

" The following items are published for information.
ITEM II-A: Letter to the GAO Expl-ining DOD Policy as to
B Rights in Technical Data Resulting from

Independent Research and Development

ASPR Section IX, Part 2, deliberately does not provide for Govern-

: ment acquisition of rights in technical data resulting from a con-
tractor's independent research and development work. The underlying -

reasons are set forth in a recent DOD letter to the GAQ, commenting

on a draft GAO report which stated that if the Government pays a share

of the contractor's IR&D costs, the Government should acquire the tech-
mical data resulting Trom the contractor's IR&D program, and should be .

. entitled to use this data for the purpose of establlohlnu c0mpet1t1ve
. sources of . supply.._.. e - : . R

The DOD position should be understood in the lizht of the basic
rationale for Government reimbursement of IRZD costs, which may be
summarized as follows: (1) It is basic DOD policy to allow as costs
under our contracts the contractors' normal costs of doing businegs as
long as the amount is reasonable, the cost is properly allocable to
Government work, and payment is not barred by law or public policy.

(2) The cost of independent research and development is generally con-

gsidered to be a normal cost of _doing business. (3) DOD has adopted
rules governing the allocablllﬁy of IR&D costs to the CGovernment.

(h) Pagyment of TR&D costs is not barred by any consideration of law or -
public policy. (5) Therefore, it is DOD policy to pay our allocable

share of ccntractors’ IR&D costs, provided the amount is reasonable.

The following is taken from the recent DOD letter, with some minor

- revisions reflecting the fact that the GAO report was in draft form and

has not been made public.

"The report takes the position that the company's refusal to.furnish its

- technical dsta to the Army for use in soliciting competitive proposals
- was unwarranted in view of the fact that a major portion of the con-

tractor's costs of" developin the equlpment had been paid for by Lhefw'

development program and not under Goverhment contract, However, the re-
port considers that the Government paid for the development since (1)
the Govermment was the principal customer for the products sold by the
contractor and (2) the prices of these products are presumed to have
covered the contractor's normal costs of doing business,; inecluding the
costs of its independent research and development program. Thus, by

‘buying. the contractor's products, the Government "was indirectly sup-
porting the development” of the equipment and, by virtue of this

3

; 11zés that the “equipment bhad, in fact, been. . o
o developed privately Under the contractor's 1ndenendent research and
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_sup?drt, the repoft says that the Government should have been entitled
to rights in the. technical data resulting from the development,

._ADpljan this concept generally, the réport recomuer:ds that the Armed_
‘Bervices Procurement Regulation be revised to prov1de as Tollows:

1. In. ingtances in which the Government has indirecily borne a
- substantial portion of the research and development costs of an .equip~ @ = 37
ment, the Covernment should negobiate for the acquisition of the !
technical. data needed to obtain competition for the eqguipment, and

2., If a contractor refuses to negotiate for the transfer of its
‘technical data to the Government, consideration should he given 1o dis-
allowing the contractor's independent resecarch and development costs.

As you know from previous discussions of this matter, the Department
_of Defense disagrees w1th the p01nt of view uﬂaer1y1ng the above
recomnendations., ..

*

We believe that the position recomméngsd in the report isc:contrary
to the best interests of the Government because it would inevitably
“result in discouraging businessmen from using thelr engineering talent .
=nd other resources for the development of products designed to meet
Jhe needs of the Government, It is a truism that one of the primary
“sources of strength of the American econcmic system is t0 be found in
e the incentives that the system affords to inventive talent and capital.
S Among the most Important of these incentives is the prospect of earn-
“ings that an inventor or developer may reasongbly -anticipate from the
"sale of products that turn out to be marketable. The policy expressed
~iIn the revort would éffectively smother this inceniive as far as de-
- fense contracters are concerned by msking it clear in advance that .
rights in data resulting from a company's independent research and
- development efforts would have to be turned over to the Government for.
"1use in -enabling other companies to compete Wlth the original developer
in connection with any sales to the Government. The company developing
a product would have to face the prospect that the profits from these
-sales mlvnt well go to companies that had absolutely notaing to do w1th
the deve]opment

) Suety T Eor T GOvE N Ien ghotle e oy
Crisk and initiative may “thus be denied the revards normally arrorded
successful risk takers under our economic system, they will obviously

‘have little motivation to continue to expend money, talent and other
resources on the development of Covernment-oriented items. This would"
be a serious 'loss. Independent research and development has been a
source of ideas and products of immense value to military technology
.Ag well as to our economy and technology generally. In the opinion

... of the Department of Defense, this contribution to the continued im- -

( orovement of our weapong, and military equipment is indispensable.

b
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~The basic prémf%e on which the report relies -is that if a develomuent
is substantially supported by the Government, the Government should
“have & right to acquire and use the pertinent data for the purpose of
obtaining competition. The difficulty with this position is that it
“Tails to-draw a distinction between research and development which -
‘is @irectly sponsored and paid for by the Covernment and research and
. development which dis privately sponsored, with the Governument contri-
“buting to it only in the sense that customers generally may be swid -
to contribute to a company's independent research and development -- -
that is, by buying the company's products.

In those cades in which the Government does directly support a partic-
nlar BSD project under a Government contract, DOD regulations clearly
-provide for the acquisition by the Government of sufficient rights in
data to establish competitive sources. It has never been suggestad,

"~ however, that a customer, in buying a PV set or an automobile, should’

, 1m1larly acquire risghts in the seller's designs and technical duta
'}_(or in itsg IPCllltlES and eqp;bﬂept) even though.the price’ includes
a pro rata share oi the seller's research and development costs ns’
well as his other normal costs of doing DuSLpess. The customer ;gets
the itenm p”ld for and nothing else,. ' SR :

The report, however, would establish & different rule if the customer
happens to be the Govmrnmenb since it would give the Covernment rights
which no other customer cbtains. In fact, the report tekes the vosition
that if the Covernmeni does not zcquire such rl"qts, the . Governmant
should not pay the full price for the company's products but should Te-
duce the price by the amount of the Government 's allocable share of the
company's IR&D costs. AYLl other customers would.of course be exvected
to continue to pay their share and, presumably, they would also be ex-
~pected to pick -up the CGovernment's share as well, or the company would
‘be required to absorb.the Government's share 1tseli This would not
only be manifestly unfair but, as stated previocusly, we believe it
~would inevitably impsl 1ndustry to reduce to a minimum the R&D resources
now djlccbed to the dcvelowmenu of products of a defense nature.

_The particulor elements of industry that would be most seriously afTected -

by the recommended policy zre those That would be most likely to use
their resources for the development of products of a defense nature.
Since the recommendation applies to situations in which -"the Government

“rhEg o B s Etant Al PorticH ol the reseureh” ARG e vETOpmEnt Obtb,

it would be invoked against cémpanies that do A subEtantial Tanoint orT
work for the Government, as opposed to companies whose business is pre-
- dominantly of a commercial nature, The former, however, are the very
compariies whlch, by virtue of their special skills, experience, and ‘
orientation, are the cnes whose contrlbutlon to defense technology is =
'most indispensahle. :

The repOrt speaks of the savings that would accrue to the Goveryment if
- companies developlnrr new- products were obliged to give up their technical -
data to the Gpvernment for use in obtaining cpmpetltlon. Competltlon is
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of course a hlghly desirable goal but the private development
of defense items by all companies, 1nclud1ng those heavily
engaged in sales toc the Government, ‘is even more important.

. The basic point te consider is whether such companies would

undertake the development of defense-oriented items in the.
first place if they knew in advance that the resultant de81gns
would be turned over to other companies that invested

nothing, took no risk, and had nothing whatscever to do with
the development. A policy that would thus Inevitably
discourage the private . development of defense items while
ostensibly seeking to promote competition for such 1tems
~would obv1ousiy be self-defeating.

_'In summary, the position of the Department of Defense is as_
follows:

1. The Government does nct -- and should not --
automatically acquire rights in technical data resulting
from a contractor's independent research and development,
even though the costs may bhe sald to have been substantially
paid for by the Government through the Government's
purchase of the company's products or services.

2. 1In the interest of competition the Government may,
~and in many cases should, seek to negotiate with contractors
for rights in the technical data resulting from independent
R&D. (The Army sought to negotiate with the contractor in
‘this case for the pertinent technical data.) Such negotiation,
however, must be real negotiation and not compulsion.  The
contractor should not be legally bound to glve or sell its
.rights to the Government and should not be penalized for
refusing to do.so, as for example, by being subjected to.
disallowance of its R&D costs under contracts with the
Government. {A review of current DOD rules for acquiring
rights in data stemming from independent research and develop-
ment is contained in Defense Procurement Clrcular No. 6,

dated May 14, 1964.)

3. Whether or not a eontraetor is w1111ng to transfer
its privately developed data to the Government, it is in the
Governmeni.)s.interest..to.. contjnuemta support.. tbe contractor'e'

-

independent -R&D. by permitting. a.reasonable-allewance. for. LR&T -
costs in the prices of the products and services bought by
the Government. Ag in the case of any other customer and of

. the public at large, the benefit that the Government gains

by paying prices that include a pro rata share of the seller's
independent research and development costs is the assurance
- of a continued flow of new and better producte orlented

- toward the customer's. requlrements :
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. Defense policy is designed to assure that the amount

-oft IR&D costs dincluded in the prices charged for defense = 7~
products is reasonable, i.e., no greater than would be

expended by a prudent businessman conducting a competitive .

- business. (For a detalled analysis of this policy, please
refer to our letter to Senator MeClellan.) '

In short, it is the policy of the Departﬁent'of Defense that
we should pay our fair share of a contractor's normal and
reasonable costs, including IR&D costs, with the Government

‘acguiring no greater rights than accrue to any other customer

buying the contractor's products or services. In this

respect we should not deal with companies heavily engaged

in defense work on a less favorable basis than with compeanies.
predominantly engaged in commercial work. We believe that

this pelicy is most likely to assure a continuing flow of

new technology of importance to the national defense.'
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Congressional Testing, 1969 Time Period _
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"GAO Report on IR&ED
. _’,": In July of 1948, the GAO provided us with a draft of the i‘epdrt
which }_1a's.reé.ent1$f been issued. The draft report included four
recormnondatlons, one of which we opposcd, two of which we considered =

valid, and a fourth that we did not oppose but do not-endorse. This last
R N - - ./’ ,-.' L . .' oy -

- . . o :
-recommendation suggested that the Federal Council for Science and

L

Technology undertake a study to deftermine whether data rights shauid

:be obtained for itermns developed inIR&D programs that are substantially

.
. b
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supported by the Government. -This subject has been considered in depth

before and we have concluded that data rights should not be required. We

Lt

- believe that there are three good reasons for this position, Rirsty I 7

Ty,

would cite normal business practices. In the normal business world,

~contractors do not'give to their customers license or data rights in

inventions ‘growing out of their IR&D programs. Wec do not believe that

*

) t_he. Govermmnent should deviate frgn} this”preccdentrwit‘hou.t good 'éause.

.S',e;:c_-md:;«. 'cbrn.p_anies. engage in JR&D to. cnhance their .;oznp'eti.ti'\?c‘ posi_tion
in Vord.car to get nc;v busim;_ss and to make their company grow. If.they
arc ;:.equircd to_prov‘i‘de- iic:eﬁs;: and a_ata i‘ig-}its té the Government for

- @istribution to 2l1] other contractors, it would mean-that contractors who

contribule no effort, facilities or profit dollars to JR&D would have access
to all the same data, This would be unfair and would remove any incentive
to perforin Government-oriented IR&D work, - Finadly, a regquirement

“that contractors furnish data and license rights would causc many con-
tra{-c:tors to take 5_11}po'1‘tant. projects out of their IR&D program and put _ -

them in special contractor-financed programs for which the contractor -

TWould not ask reimbursenient. Since we expect that thost contractors T

" .will continuc to spend more for IR&D than we will reimburse, this will
. . ) /’.. . . R ) : Y . . . L . R

not neceéssarily cost the contractor any more money. It will cost the

- Government knowledge of the best IR&D work that is being performcd.

-~ . -Yooking again at the GAO report recommendations, the first.
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- Rights 1o royslty-free use

Eite b

£

of inventions under TRLD

The Gove;nment patent policy stated by the Pr631dent in his memo~

.: randum of October 10, ]963, prov1deq that, subject to statutory re-.
strlctlono, in any case where an invention or discovery is msde -in the

'7_céurSe.6f:0r ﬁnder anj COﬁtfagt for research and &evélopment; the Gove

ernment should, as a minimm, receive at least a nonexclusive royalty-

- free 1lcenoe ﬁhroughout the world for governmental purposeso This

patent policy statement does not nake gpecifie reference to inventions

developed by'contractors undér IR&D,'and'according'to'information pro-----

~vided by the official who drafted the policy statement, the policy was
 not ‘intended to cover such inventions. .

AEGTs stated policy with respect_to.patént'rights arising under

- TR&D differs from.the DOD/NASA policies. However, 1n pracbace the

‘Government does not Obtaln rights to {nventions arising from

IR&D under the policies of any of these agencies. The positions talken
tby_these agencies afe‘described in_tﬁe_foliowipg sections of this
'report _ g, . . . . ”1. ; S

AEG‘paLentgpolicv and brpctlce

Procurement regulatlons lssued by ALC state that con51derat10n

Should be ghven to “the acquisition of” patent rights when ABC™ accepts

a substantial share of the cost of an IR&D project. The regulations

do not specifically -define what constitutes s substential share of the

- costs of a Drogect
We vere advised b; ARC offic1als that in actual practice when-

ever the ageney s cost’ partlcipation in ean IR&D project ig
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/- 1ess than 20 percent, the agency requifes”the colitractor to submit a”
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‘summary repdft-on the resulis of an IR&D project;fbuﬁ doeé not séek-
patent rights. Wheﬁ'the agenéy's cost participation is between 20 and
75 péféenf,'AEé pérsoﬁnel.stated that the-agéﬁcf-would require a de=-
tailed reﬁqrt of the TR&D projéqt.énd a'noneﬁclusive, royéity—frée
license 0 any inventions arising from the TR&D prol,j.ect.r If the agency's
cost participation exceeds:TS percent, ARC would require_thg contractof 
:_to.furnish-allausable sclentific and technical inforﬁaﬁion'and data, &
no;exglusive, royalty-free license to any igvention_arising from.the
TR&D froject, and thé fight to grant sublicenses for any purpose.

Tt should be noted that the ARC seeks;to7avo%d substantial.p;r_
_ticipation in contractors’ IR&D-efforts. Ve were told that in one case
it appeared that participation in é contractor's IRLD projlect would
:,exéegd 20 percent, but because tﬁe cpntractor was reluctant to accept
the AEC fightg fequirement; the AEC Waived-tﬁeéé re@uiremenﬁs;: We weré
 adfisedzby agené& officials‘that AEC rarely participated in the cost of

& contractor's TR&D project by more than 20 percent and that, in fact,

" no instance has ariscn under which either daﬁa o pa tent rights were -
acquired

We also noted that at one time AEC had considered lO perccnt as being

'la Bubstaﬂtial Bhare of the cB8L of ah TRED project However, we-we;e e
informed that_when this 10 percent rule was employed during'IR&D
negotiafions several contrgctors acceded to a reduction in éostpartic;
ipgtion .td below 10 percent.so a8 to avoid the,grénting-of Qnycrights
to AEC. | | S |

As explained ﬁreviously,.AEC.will accept an allocable éhare of

~the cost of IR&D projects which benéfit,%EC'contract work. We were
| S ; § - 69~
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-_ducts 1ncludes costs of TR&D,
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- 'for presentation to AEC, " any proaects 1nvolving company rights to in-

- fcbnflict‘oVér ﬁatent'rlghts.'

DOD/NASA patent polwcies gnd. practices

1t 1s the pollcy of DOD qnd NASA not Lo requlre contrabtors to

'“_.furn1Qh to the Government 301ent1f1c and technical 1nformat10n, daia,

) {Vpendenﬁ buginess and that IR&D costs are therefore properly allodable

to all cou +-omews. DOD and NASA believe thet tha Government does-not

DBAFT

ilnformed by an AEC contractor that,in preparing a list of such progects_

. ventions are excladede Thls proaedure is followed in order to avoid

_and/or patent rlghts arlslng from the IR&D effort regardless of the ex-~
'_  tent Lo which the Government partlclpates 1n such effort This pollcy L

€.18 based on the bellef ‘that IR&D is a normal cost‘of-ope:ating.ah_indef

'stand in any speclal re?atlonshlp ag g customer, and 1ike other cugtomerh,

- should not seek or expect patent rights when the price it pays for pro-

- Prior tO'May 1964 the Armed Services Procurement Regulation'(AS?R)'

'support fo a contractor s specmflc project vithin his 1ndependent rem

search program, the department could obtain for the Goverrment patent

",1icense rights to inventions, improvements, or discoverleSQconceived__',”‘__
~or first a.c’ouallyreaucea 46 practice during -or-as-o-result.of. such .. ...

'support

: Although there was apparentlv no w1despread appllcation of this

permissive regulatlon, the Department of Defénse reported: two instanc

o where agreements with contractors rﬂqulred grantlng the ‘Government.

j';provided thst where a milltary department prov1ded pubstantlal flnan01al

28

'royalty-free 11cense rlghts to inventlons developed under - IR&D prOgrams‘__';

70 -




- tltled to royalty-free- llcense rights for use of such 1nventlon5.
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5L1m1ted appllcatlon of the’ regulation was undoubtedlv dus- to the stated

S R A e s A R R 2

': ganeral policy of D to not seek -any rlghts in patents evolvlng from o
1R&D, . | |

-- ..According to iﬁfofmatioo.furnished by‘.3-?contractofs included in
_our survey, a substantlal portion of thelr patents resulted from in-.

E ventlono arlslng from thelr IR&D programs;J/Tho Government is not en-

These contractors are prlmarlly engaged in R&D act1V1t¢es for the Govern-

.ment, and reoover from the Government a suhstantlal part ofAthe costs

E “of their'IR&D_programs in:a'ddit'ioﬁto_earninlg'profitsa _Undor thesé
'.__circumstaﬁces,,questiOn_érioes,as to whether as a matter pf.equitftthef;_=“
Governﬁent should-be.entitled to foyaltyafree'rigttS'to uso'of such .
1nvent10ns. |

In & memorandum dated October 18 1966 ‘the Director of Defense Re-
search and Engineering posed the following Question to the Defense,SC1eﬁ22;&
_ .."(10) How can the DoD Justify its position of not taking
data and patent rights for IRZD, partlcularly in cages where the
majority of the contractor's bu51ness is with the government?!
in responoe, the Defense Sﬂience Board tash group, comp“lszng

- corporate offlclals of six magor defense oontractors, one research firm, = .

- ‘and ‘one university,-rospondéd in February 1967,-&5 follows:

i = e corporation That: competes in “the open ket i
'“has 8 right to choose its markets. = The fact that the govern-
ment is a principszl customer does not grant to the government .
. any specigl privilege. In the snalogous commercial situation,
the customer obtains no rights to s seller's or contractor's -
" independently developed background paterit and data rights,
~even though IR&D is & necessary element of cost in the price
;of the product and is paid for by the contractor's customersn

. - . "Current DoD pollcy is consistent with general bu51ness
....practice. A departure from this policy would tend to make selected
- large components of industry captives of the government to an extént
not now intended or desired,"

1/ The other 4 contractors included in our survey dld not provide informa~
tlon as to the number of patents resdltlng from their IR&D progrmnqe - 73 -
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Ratio of patents resulting from
IR&D program to patents resulting .
~from R&D contracts

'As_stéted pfeviously,‘ihforﬁéfion 6btﬁiﬁed from §3céntra¢tors'in-'
dicétgp that in'many'éasés a éignifiéant ﬁortion of'theif inventicsg:
were attributed to thelr IR&ﬁ frograms, under which thé Govermaent ié,
not. entitled to royalty-free license rights.

One,cqmpany,'for'example, informed us that during'a G-year ﬁériod

_iﬁ had been issaed 22 paténts for inventions resulting from 1%s IR&b
;program, and it had received 17 other patents resultlng from Government

3contract work to whlch tPe Governwent received royalty- frcc ljcenses.'

Another compdny received 23 patentb during a 3 year perlod; of Whlch
22 related to work under the IR&D program, Infprmation obisined from

apother contractor showed that during the period from 1961 4o 1966,

PO
s

patent applications resulted from its IR&D work, compsred to 26 from its
contracﬁ R&D work. During the same period 35 patents'wéfe obtﬁinedrhy

the ssme contractor under the iR&D-work~compared to 19 undﬁr.the R&D

wofkf .
It shouxﬁ be noted that the eypenditures by—these-companiés fof’I
‘cdntfacted R&D worklwere substaptiaily greéter than the expenditures
- for IR&D. However, iﬁ vieﬁ_of the fact that the work under the IR&D”

| programs is generally-exploratory in nature and hormally dues not result

ﬁ~L~~~vﬂ i 5inmproduction;ofié;fﬁily;deméléﬁeﬁ;iﬁém. it'is é6hééigab1é'ﬁhﬁﬁﬁﬁhé;iﬁ&b 1

“work might result in & greater~proportibn.of_inventipn8~th&n.contr&cted‘f
R&D work.
Our'stﬁdy'also indicated that a close relationéhip mey exiet '

,(M . - between contractors' IR&D progrems and their -R&D work . performed
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undor dlf?Ct Government contracts In-those cases where the'RQD work

: ie directly funded bv the Government ‘the Goverwmment is entitled as
-a-minimum to roya]ty-free rights to any 1nventions coecelved or.firsu
redueed to practice in performanee of the contract. On the other hend;

"'1f the vork LS not financed dlrectly by'the Government ns in IR&D

i proerqm the cnntreetor retains ell riphis to any Jnuentlons
Frequently the work begins under thc IR&D program and subsequﬂntly is

- _;neluded in a direct Government B&D_contracta At times, the .

Govermment contract mey Le Tollowed by IRZD work in related fields.
~Under these circumstances, it would appeér'that'iﬁ may be difficult
to determine vhether the Government ehould be enfitled to rights to B

- given invention.

While,'as stated above, the DOD policy is to'hct take rights for
'finvenilone ari°in9 from IR&D, we were informed that under certain
~circumstances eortraetorq nrant the Governmen1 riyhtq to quch inventions

' In the Air Force all newly developed equipment for use in the

fopefation of aircraft must uvndergo successful fliyht testing before

. being epproved for use, Most ideas that originate ‘from IR&D require

'some further development -and flight testing before an acceptable item

- *ﬂr?eoduredd Tnnnmnch as. develoDment and flight testing are eypensxve.

e.mbStgcontractors, we were informed; prefer heving this POrtlon.qf the B

- developmentiproeess finenced3by7the Air Force. The Air Force considers

this work as representing the first actual reduction of the invention
'  to practice and recuires the contractor to grant it royaltwaree.rightS:

‘to the invention. °




Cur sﬁndy did net include any re#iew-into the accuracy.of the -

“contractors! niassification of inventions into those in which the

Government is entitled to rights and those in Which'thé'céntractor re-

tains all rignts, However, previous studies by fhis Office have disclosed -

8 need by‘DOD to take steps to provide greater assurance that the Govern-

_-mént is obtaining all of the rights to vhich it is entitled.

Refisiqns vere made in the ASPR in October 1966 to (1) provide the

eontracting officer or his authorized representative sccess to contractors’
. records that are diréctly nertinent to_the discovery or iéentification

,of subjeot invent:ons (invanJonb conceived or Tlrst reduced to practlce

under . Government R&D contvacf ), (?) to requixe the contractor to forfeit
all rights in any subject invention that he fai}ed-to report to the con—"

tracting officer; and (3) to prescribe move specific Govermment "follow-up”

' procedures for assuring that subject inventions are identified znd the

Government’F ri ghts are established dnd Dloiecten

In view of {the substantial amounts of coniractor IRED being absorbed

by the Governmént, however, and the close relationship of IR&D to R&D

(under vhich the Government is entitled to rights),'we-believe the question

" as to whether the Government should he cntitled to royaltyufrec rights

to use of 1nvent10ns ariSLng from IR&D programs warrants con51deration

The F@dETul Coun011 for Science and Technology was designated by

ﬂfthe PTféldent
. patent policy'to prepare at least annually:a-repor£.concerning.theneffec—

_tiveness of the,patent policy, including recommendations for revision or

zwls,Octher71963,me:f

. modification as necessary in light of the practices and determinations of

the agencies in the disposition of patent rights under their contracts.

-We believe, therefore, that FCST is the appropriate orgenization to under-

take a study that would provide information for developing the Government's

policy with respect to rights to -use of inventions.arising from IR&ZD programs.

"~
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-Information obtained during our survey indicates-that contractors‘ Peg 1

h IR&D programs have resulted in certsin benefits to the Governm nt,. and .

consequently, may warrant continued financial gopport by the Government_>
Howeve%, due.td'the limited mature of our sﬁrvey we cannot expréss an
'op1n10n as to whether such benefits warrant thﬁ cost involved

S The eytent of partiﬂipation bv the Government im the cost Gf con=

- tractors' IR&D programs hes been a'quest;on of mgjor concern to Governe
a ment and 1ndustry for many years. This matter is now of even greater

'signlficance in view of the continuing: rise in- eontractora‘ IR&D coste |

¥

and the Goverpment's share thereof.
Purthermore, the Governmenit's expenditures For IR&D are made o

~ those companies already engeged in Goverpment contract work. fIn 1966,

83 ﬁercenﬁ of éll Federal R&D funds were used by two industries (alr-
eraft and missiles, ond electricsl equipﬁent_anﬂ-communication) ond
‘-these industries consequently received the Bulk of Fedefél IR&D . exe

'.Vpénditurés. The effect of such concenﬁration of IR&D. cxpenditureﬂ also
may warrant consideration

Accordingly we. are making the following rccommendatioas

1. In view of the magnitude of the YR&D, programs, their relation-

~ship to Governmgﬁt R&D 3ctivities‘ and their overall impact on the

'economy of the nation, ve believe it essenti&l*ﬁhat Ry Governmﬁntuwide

pol;cy be estgblished-providing.guidance to the.participatigg Govern—
ment agencies as to the extent to which and unﬁér,ﬁhat,cirgumsﬁancea

~they should participate in contiactors’ JR&D costs.

/ /-\:‘ : .
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_ We recommbnd that a 301nt study be undertaken by. the Offlce of
Sclence and Technology and the Bureau of the Budgeu, with the assnst~
ance of the Natlonal Science Foundatlon, looking toward the establlshn
f_.ment of an overall policy in this area, and that a report on such. study
be presented to the Congress for its consxderatlon.. |

| 2, In ordei to minimize the expenditure of funds for unnecéssany\h/
duplication of effort in vaernmehtmsponsored research, and to-make // |

- greater utilization.of scarce techniéal“skills,.we recommend that con—. R
|  sideré£ion.be givén to establishing a mbré systematié method of dissemi-
nating to Governmehﬂ personnel. the information containéd ithhe-IE&D
.brochuresf Ve have_beenuinformed thgt the Offiqe of the Director of
Defense Research and Engineering S conducting such a study and ve

recoﬁmeﬁd'that arrangements'bé made for inclugion of non-Defense agen-
cies in the scope of the étudy éo as tq'obtain maxizum potential benefit.

3. In oraer to minimize difficultiéé'in-administering TR&D caused

- by inconsistent methods of 0perations‘within.the military services, ve ;f
fecommeﬁd to the Secretary of Defense that.uniform ﬁrocedureé bé de~ | EXT
- wvised. Théée proéedﬁres should include_the prenegotiation-arrange—'.{
-. menfs,ufhé bfochure:requireménts, and;%he Scﬁpe andrﬁature‘of-the'

technicaljevaluations.

In view of the.. suhﬁ' R&D_costs absorbed by o

-R&D work, we recommend that the-Federal Council forsScience and Tech-

A nology undertake a study as to.whether the Government should receive

. royalty—free license rights to ihventions arising from IR&D.
We are not making any recommendationswith respect to other problem
areas noted in our study pending evaluation of results of changes now

g under consideration. ‘ ki _ : '_ . ' - 89 -
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RIGITS TO INVLRITONS AND TACHMICAT DATA RESULTLRG FROM LR&D ¥

Tho 1568 report of the General Accountang Olface comparou'

Lhc practice of DoD and NASA with that of AEC. Unlike both

Doh and NASA , AEC does take patent and data rlghts where that

agency_funds in excess of 20 percent of a contractor's IR&D.

Noting the fraquent relatmonshlp between IR&D and COHLIQCLC@

-R&D_uorh, and Lhe subsiantnal amoants“ of IR&D costs being
;absdrbéd By thé'Covernment thc GAO repcrt'réCOmmﬁnded coné
,oxdcratlon Ty Lhe Federal Counc11 for Sc1ence ‘and Technolooy
~o£ the DOD/NLSA policy of not ka ?1ng rlohis to inventions aﬁu'

.Lcchnlcal duta arising out of: contracto OIR&D.

The-pn;loaophy underlylng'the Dob policy as regérds rights"

both in patents and in technical data has_been.cxPlaincd in

‘previous staltements to Conaress and to the General Accountin
$ g

Office.. There are, admittedly, arguments both for and. acainst

rd

The argument agawns[ the policy most often advanced by

GAO and Cong“wuulonal critics 1s simply that it is unjusti-

fizble for contractors to receive payment for IR&D without

giving anything back to the Covernment for it.  One thing they

‘could give the Government is technical data pertaining to IR&D
o programs, and rights in that technical data, as well as

royaltwaree license rights in any patents Covéring inventions’

eventuating fLom those prograws. qu1ng such data and the-

Jould enab}c “he Covolnmentiio compete thc pio

~curement of pertinent items. . Second, it would prowlah the
Government access to much information which we are now help~

less to obtain, but which is of interest to us.’

Prepared by Walt Henderson, OASD(IL), Feb 70
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The counter-arguments to the foregoing, and the raticnale

.favozng the present DoD:policy, are theée;

First, it J%Enot our purpoge in supportlng IR&D px oglama to .

get back any immediat cly Lanalble benefit. " Rather, it is our

purpose to encourage private investment in independent- research

in order to foster continued advancement of technology which

',iS 0f_inte:est to the Department of Defense. It is in the .

.Government's own best'interests that we advance and maintain

Lhc technological base on vhlch a hcalthy and vlable naLlonal

1naustry rests. No company is llkely to anGﬁt in prlvate

“development of a narketable item ;f'lt_knovs that-proflts

from the sale of it might well go to a competitor which con-

tributed nothing'to its development. Thus, the taking of

'rlghtg in technolooy 1esult3ng from IR&D would’ 1ncv1ta31y

'dJ scour: e srivate J.nveutm"nt in IR&D "'lO ra m&.
9

~The contention that our pi‘csent practice retards competition for

B dc:[cn.sc conir '1ﬁts is caly partldlly sup; sorfable. By rcason of express statute,

‘and a scries of Comptroller General interpretations of it, privately owned

patents cannot be used to obstr uci cc)mpotﬂwc pr ocuz‘cmc,nt by the Govern-

. ment.

- r

Admltedly there is no corves pondn‘m statute as regards the Govern-

roventt s~un¢1uthur Tred-use-afpr opn ctary»date, :

~could be of any usc in competitive procurement would be. data which completeh

«——I:I:@wvevvfeu—r;;:;w-‘-the'-—zonlymd?ar‘té thateom

and accurately reveals deuﬁls_ofan.arﬁcle or a process which has been fully
reduced o practice,  But c.xpczaonc,c, shows,. and the GAO repoert cven states,

that "work under IR&D programs is general.y exploratory in nalure and
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ard norma.lly. c;loes not result in f)1‘0c111_c;tion of a fully developed item. ! -Work
bc:g'un ﬁnderl the IR&D program, frcquéntly, is iafcl.udc.d subsequently in a di':tje..ct.
(iovcrﬁnncnti{&Iicontracﬁiju;u&ﬂch point the Government does obtahifull

data rights. And ofcour%erinibe acqui nlon of major weapons sys ienmh

competition for prime contracts is rarely -precluded.by the existence of

| prOprictafrly data..

kS

 An argument can, in fact, be made that the policy, ‘to some extent,

enhances competition. Since we generally exercise approval of IR&D programs,

they tend to rclate to subject matter in which we have an immediate of forescc-

able interest. Contractors! sustained involvement in these technological areas,

indcpendent of concurrent, direcﬂy~{undcd]xal) enables, them to compete

“more cifectively for future contracts which call for a capability in these arcas

Morecover, the competition is up-graded by the higher level of expeérience of the-
proposers,

.

Should the Covcrnmﬁnt reverse its policY'and begin takino

;rlght under TR&D, it can be iawrly dhLlClpaLed Lhat many con-

tracLors wlll concual Lhelr most vwluablc pleecLa,'ulba the

result that the Govcrnment will lose Vls+b111ty-over-them,

The fhct LhaiwAFthakeswrlgth 1n IR&prrograms Of.-its.

contractors is not necessarlly persua81ve Lhat DoD uhould do

 the same.' In the first place, Lhe AEC reculatlons, though only

recently (1968) codified 'actuwlly reflect whdt has bcen Lhat

£

cagency's practice for ycars. And Lhc practice itself stens
directly frow the statute which gives REC broad responsibility

"and authority to acquire free Governmental accessibility to

atomic cnergy. DoD does not have that authority, except insofas




T

and ALC. &

jaé the AEC Act impacts on DoD. Atomic energy is a naryrow

field of technology in which the Government has been: the

principal developer.
: ¢

Ih contrast, devcldpmental programs of the Departmvnt

- of Defcnse draw upon a wide range ' of pr:vately acqulrou

knowledge and_experlence in the-lnaustrlal and-wc1ent1f1c

" community. . This factox accounts to a substantial degree for

- the ‘difference in approach to IR&D policy,rés between DoD

Flnally the_present“?olicy'fesfs iargély-on_the'equitable-

priﬁciple that the Government  stands in no special relationship

‘as a custoner of industrial firms. lee other custom rs, we

should pay our fair share of the cost of opérating those Firms;

and those costs include research -and development which is

independent of that for which we contract directly. Of coursc,

our policy docc.uttemot to insure aUdlnuf abuse by prov1d1ng
that TR&D eprnoe, like other overhead, is allocated to Governé.
ment: work on a fair and reasonable basis.

| Notwithsténding'the rationale forgdur present policy, it
is concelvqb1c that, in some special situations, a ﬁcésure oF

eou1ty ang some pLactlcal beneflt could like on the side of

qthe Governmﬁnn s ablllty to exercise rlghts in LechnoLogy'

v

enanatlng £lom contractors' IR&D. The GAO recommendation that

the F

edexal COan1l for Sc;ence and Tﬂchnology Jook into this

Lﬁque stdon- uould b adUpLLd ag-amenns ol ouarchlng Iov and-

—

describing Judt such uPEClaL.SlLLathH




In favor of taking rights fo patents and data under IR&D:

" The G%v.crnmcnt yeceives some Measurable benefit -
in terms of technological information, and fo a limited
e .

degrec, an improved basis for competitive procurement.

In favor of continuing the present policy of not taking rights:

*

- The Government stimulates the continuing advancement

d-f_tc_chl_lolégiczﬁ
The increased expertisc of ..fi,l"ms hétviilg R&D .p'rc.)g-r.ams
up-g.rad.es the technical guality of proposals.
Thc G.ov-crnmcnt insurc-:s. its own continued visibility

“over valuable IR&D projects in which it has a definite - -
interest, B

The Government practice will conform with convenlional

commercial practice in paying its cquitable share of IR&D as

a legitimate overhead expense.
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CHAPTER 4

'RIGHTS TOQ ROYALTY-FREE USE

- OF INVENTIONS UNDER IR&D -

The Government patent pollcy stated by the Pre51dent
in his memorandum of October 10, 1963, provides that, sub-

Ject to statutory restrlctlons, in any case where an inven-

tion or. dlscovery is made in the course of or under any.

“Government contract for research and development, the Gov-
ernment should, as a minimum, receive at least a nonexclu— '

sive royalty-free license throughout the world for govern-
mental purposés. This patent policy statement does not
‘make specific reference to inventions developed by contrac-
tors under IR&D; and, according. to information provided by
the official who drafted the policy statement, the policy
was not intended to'cover such inventions. N

AQC'S stated pollcy W1th respect“to nate 1\t rlghts'
arlslng under IR&D differs from the p011c1es of 'DOD and
NASA. 'In practice, however Lhe_Government does not nor-
mally obtain rights to inventions arising from IR&D under
the policies of any of these agencies. We have been in-
formed that AEC has recently negotiated ah arrangement un-
der which it will receive patent rights. The positions

taken by these agencies are described in the follOW1ng sec-

tions of this report.

'_AEC PATENT POLICY AND PRACTICE

Procurement regulatlons issued by AEC provide that un-

der certain circumstances, AEC obtain rights to inventions

conceived by contractors in the course of or under IR&D

I
oy z S i

i

ot A P L

hvéprOJectu.% The regulatlons provxde that

‘ —

1 Whenever the agency s cost participation in an IR&D
project is less than 20 percent, the contractor be
required to submit a summary report on the results

- of such an TR&D project if requested to do so how-
“ever, the agency does not seek patent rights;

42




2. When the agency's cost participation is between 20
~and 75 percent, the agency require a nonexclusive =
. irrevocable paid-up license to AEC for AEC purposes’
to any invention or discovery arising from the IR&D
project and, if requested by the agency, a complete
‘and detafled technical report on any such invention
or discovery; and the agency require that a summary
report be furnished on the results of all such '
projects; and S

AT

3., If the agency's cost participation exceeds 75 per-
- cent, AEC require the contractor to furnish useful
scientific and technical information and data, and
a nonexclusive, irrevocable, paid-up license to the
Government for all purposes with the right to grant =
sublicenses for all purposes. o

It should be noted that AEC seeks to avoid substantlal
participation in contractors' IR&D efforts.  We were told
that in one case it appeared that participation in a con-
‘tractor's IR&D project would exceed 20 percent; but, be-

_ cause the contractor was reluctant to accept the AEC rights
requ1rement AEC walved these requirements. We were ad-- -
vised by agency officials that AEC rarely parthLPated in ¢
the cost of a contractor's IR&D project by more than '
20 percent and that, in fact, no instance had arisen under

which either data or patent rights were acquired.

We also noted that at cne time AEC had considered
10 percent as being a substantial share of the cost of an
IR&D project. We were informed, however, that, when this
10-percent rule was employed during IR&D negot1at10ns, at
least one contractor accedad to a reduction in cost,partic-
~ ipation to below 10 percent so as to avoid the grantlng of
- any rights to AEC, : : -

.,.,.L;;,As,,.s..‘..exp,la,i,ned previously, AEC will accept an allocable

--ghare of the cost of IR&D projects which benefit-AEC .con- -
tract work. We were informed by an AEC contractor that, in
‘preparing a list of such projects for presentation to AEC,
any projects involving company rights to inventions are ex-

~ cluded. This procedure is followed to avoid confllct over
patent rights. Lo

—— .
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DOD AND NASA PATENT POLICIES AND PRACTICES

It i5 the policy of DOD and NASA not to require con-
‘tractors to furnish to the Government scientific and tech--
nical information, data, and/or patent rights arising from
IR&D effort, regardless of the exteat to which the Govern-
ment participates in such effort. This policy 1is based on
the belief that IR&D is a normal cost of operating an inde-
pendent business and that IR&D costs are, therefore, prop-
erly allocable to all customers. DOD and NASA believe that

- .. the Government does not stand in any special. relationship

‘as a customer and, like other customers, should not seek or
expect patent rlghts when the prlce it pays for products
1nc1udes costs of IR&D. '

Prior to May 1964 ASPR prov1ded that, where a mllltary

department provided substantial financial support to a con-
- tractor's specific project within his independent research
program, the department could obtain for the Government

- patent license rights to inventions, improvements, or dis-

coveries conceived or first actually reduced to practlce
durlng or as a result of such support. -

Although-there was apparently no Widespread applica-~
tion of this permissive regulation, DOD reported two in-
- stances where agreements with contractors required grant:ng
the Govermment royalty-free license rights to inventions

developed under IR&D programs. -Limited application of the =
- regulation was undoubtedly due to the stated general policy

~of DOD of not seeking any. rlghts in pacents ev01V1ng from
IR&D, : - :

_ According to information furnished by three contrac-
" tors included in our study, a significant portion of their
patents resulted from inventions arising from their IR&D

programs. 1 _The Government is not entitled to royalty- free

“license rlghts For use of such inventions...Two.of these. .

three contractors are pr;marllyrengaged in R&D_activities

1 _ _ : : _ .
The other four contractors included in our study did not
provide information as to the number of patents resulting.

~from their IR&D programs,
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for the Government, and they recover from the Government a
substantial part of the costs of their IR&D programs in ad-
dition to earning profits. - Under these circumstances,
question arises as to whether, as a matter of equity, the :
Government shouié be entitled tp royalty-free rlghts to the
use of such inventions. '

_ In a. memorandum dated October 18, 1966 the Dlrector
of Defense Research and Engineering posed the following

: questlon to the Defense Science Board:

-”(lO)'How can-the*DoD_jUstify its position of
not taking data and patent rights for IR&D, par-
ticularly in cases where the majority of the con-

~tractor's business is with the government."

: In response,; the Defense Science Board task group,
comprising corporate officials of six major defense con-
tractors, one research firm, and one unlverSLty, responded

- in February 1967, as follows:

“The corporatlon that compeues in the open
‘market has a right to choose its markets, The
fact that the govermment is a principal customer
does not grant to the goverrment any special
privilege. In the analogous commercial. situa-
tion, the customer obtains no rights to a sell-
er's or contractor's independently developed
-background patent and data rights, even though
IR&D is a necessary element of cost in the price
of the product and is paid for by the contractor's
customers., ' N

""Current DoD policy is consistent with gen- =
eral business practice. A departure from this

PLann

poliey-would-tend-to- -make-gselected-large- -COMPO-s-

- nents of industry captives of the guVerumemL to
an cxtent not now 1ntended or desired."
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. RATIO OF PATENTS RESULTLNG FROM

IR&D .PROGRAM TO PATENTS RESULTING
FROM R&D CONTRACTS

As stated previously, information obtained from three .

contractors indicates that in many cases a significant por-

tion of their inventions were attributed to their IR&D pro-

.grams, under which the Government is not entitled to_

royalty-free license rlghts.

One. company, for example, informed us that, during a

6-year period, it had ‘been issued 22 patents for inventions
“resulting from its IR&D program and that it had received 17
~other patents resulting from Government contract work to =
. which the Govermment received royalty-free-licenses, " ..

A Secbnd company-informed us that, duﬁingrthe 3-year

~-period from 1964 to 1966, it had received 23 patents, of
-which 22 related to work under its IR&D program, We were

told, however, that many of these patents were for inven-

~ tions developed in earlier years and that a more current
picture would be obtained by considering patents applied
~for .during the same 3-year period. The company stated that
‘during this period it filed 10 applications for ‘patents and

the Government was granted licenses to five of the 10 in-

~ventions involved.  The company further informed us that

the Government received five patents during the period on

“inventions developed by the company and applied for patents

on-an additional seven company-developed inventions.

Informatlon obtained from. the third contractor showed

'_that during-the period from 1961 to 1966, 57 patent. appii-

cations resulted from its IR&D work whereas 26 resulted
from its Government- contracted R&D work. During the same

-period 35 patents were obtained by the same contractor

under - the IR&D work whereao 19 Were obtalned under the Govmf

UerRent RED Work D “The cor

these years the Government- contracted R&D work represented
about one third of its total business and that less than
one third of its IR&D program costs -had been reimbursed by -
the Government.

It should be noted that the expenditures by these three

- companies for contracted R&D work were substantially greater
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than the expenditures for IR&D. However, in view of the
fact that the work under the IR&D programs is generally ex-.
ploratory in nature and normally does not result in produc- .
tion of a fully'develoPed item, it is conceivable that the
IR&D work might §ésult in a greater pr0port10n of inven-

_tlons than contracted R&D work.

Our study also indicated_that a close relationship may
exist between contractors' IR&D programs and their R&D work
performed under direct Government contracts, In those

~cases where the R&D work is directly funded by the Govern-

ment, the Government is entitled, as a minimum, to royalty--
free rights to any inventions conceived or first reduced to

‘practice in performance of the contract. On the other hand,

if the work is not financed directly by the Government, as.
in IR&D programs, the contractor retains all rights to any
inventions. Frequently, the work is. begun under the IR&D
program and subsequently is included in a direct Government
R&D contract. At times, the Government contract may be

followed by IR&D work in related fields. Under these cir-
. cumstances,; it appears that it may be difficult to deter- :
‘mine. whether the Government . should be entitled. to rights to’

a given invention.

Although as stated above, it is not DOD policy to take
rights to inventicns arising from IR&D, we were informed
that, under certain circumstances, contractors grant the
Government rights te such inventions,

In the Air Force all newly develoPed equipment for use
in the operation of aircraft must undergo successful flight-
testing before being approved for use. Most ideas that orig-
inate from IR&D require some further develoPment and flight-
testing before an acceptable item is produced. Inasmuch as

~development and flight-testing are expensive, most contrac-

tors,.vwe.are informed, prefer hav1n? this portion of the de—_m; '

~velopment process fsnano@d by the. Air Force, . The Airx Force”
" considers this work as representing the first actual reduc-
"~ tion.of the invantion to practice and requires the contrac- =

tor to grant it royalty-free rights to the invention.

. Our study did not include any review into the accuracy
of the contracters' classification of inventions into those
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in which the Government is entitled to rights and those in
which the contractor retains all rights, However, previous
studies that we made disclosed a need for DOD to take steps
to provide greater assurance that the Government is obtaln-

-_1ng all of the rights to which it is entltled 1

' Revisions were made in ASPR in October 1966 to (1) pro-
vide the contracting officer or his authorized representa-
tive access to contractors' records that are directly per-

“tinent to the discovery or identification of subject inven-

tions (inventions conceived or-first reduced to practice
under Government R&D contracts), (2) require the contrac-

‘tor to forfeit all rights in any subject 1nvent10n that he
“failed to report to the contracting officer, and (3) pre-.

scribe more specific Government "follow-up'' procedures for
assuring that subject inventions are identified and the

- Government' s: rights are’ established and. protected. These.}:”
“revisions, if properly applieéd, should provide greater assur-

ance that the Government is obtaining rlghts to all -inven-
tions developed under R&D contracts

.sCONCLUSIONS'

in view of the substantial amounts of contractor IR&D
being absorbed by the Government and the close relationship -
of IR&D to R&D (under which the Government ‘is entitled. to

 rights), we believe the question as to whether the Govern-
" ment should be entitled to royalty-free rights to the use
“of inventions arising from IR&D programs warrants further
'conSLderatlon.._

As preV1ously stated (p. 30), we are Suggestlng that .

-a Government-wide policy on IR&D be established by the

Congress. One of the issues that we believe warrants con-

- sideration by the Congress in arriving at such a policyf

concerns.the awarding.of direct R&D contracts.f

e Baddl it bt ol e i O o

i Al Ly

wgwlR&Dsproj@ctSwwhichgthemagehcyawishesstomsuppopt

contracts are awarded, the Government WOpld'be'entitled,
as a minimum, to receive at least 'a nonexclusive - '

15133307, November 19, 1964; B-133386, November 27, 1964;
B-154814, June 25, 1965; B-133386, April 12, 1966.
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royalty-free license to use any resulting invention _
throughout the world for govermmental purposes. Therefore,
we are making no further recommendations on this matter at .

this-time.

-“.'
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" Retyped for Legibility/Lt Col Jekubowski/AF/RDMA/S May T2 - L ST

SUBJECT: Independent Research and Development/Bld and :gae:

Proposal
- . s | ‘ - pages
 I. PURPOSE . | - S 7 f3 QJ;E

- The ratlonalé for the recognition of Independent Research
and Development (IR&D) and Bid and Proposal (B&P) costs, and
the method of reimbursing these costs have been-under-study'
by the Department of Defense and industry for some time. A
Department of Defense policy on reimbursement of these costs

" was proposed in December 1968, The General Accounting '
‘Qffice has disagreed with some portions of the proposed
policy and the United States Senate has proposed legislation
for reimbursing IR&D and B&P costs whlch is in opposition to
our proposed method. - :

MWThexeiqxeeMthewnurpqeepgiete;e;pepexmissto:

: 1. Briefly review the Department of Defense rationale
for accepting certain IR&D and B&P costs; '

- 2. Brlng out the issues that have been raised regarding
our proposed method of handllng IR&D and B&P costs;

: 3., Identify feasible alternative approaches to the -
problem;

4. Obtain a Secretarial decision as to the DOD poclicy
to be followed in these areas. :

In 1962 it was recognlzed that some changes and clarlflcam
tions were reqguired to the Department of Defense ex1st1ng
policy on the allowance of IR&D., This included a need to
better define IR&D, recognize IR&D's relationship to both Bid
and Proposal effort and other contractor independently con-
ducted technical effort and to establish a more objective

- and uniform approach for determining a 'reasonable" allowance

- for IR&D and B&P. DOD and industry groups, including the IAC
and..CODSIA,..have.been.working..since..then.. chieve..an.
wwwwwmmmmacceptab1ewandmequ1tablewsolutaonwmx s

These efforts have been based on the DOD s fundamental
rationale that: from a technical standp01nt it is essential
-that contractors perform technical work independently conceived
and. dlrected toward contlnually 1mprov1ng their technologlcal

i,
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.customers, including the DOD, w1th the most advanced technol-
ogy, systems and hardware needed to meet customer demands in
“both a timely and technically competitive manner., From a _
business standpoint, we recognize that IR&D is a contractor's
"life line" to the future and that such efforts must be '
-accompllshed in order for a company to remain v1ab1e and i _
competitive. Therefore, since this activity:is an essential e
cost of doing business, the DOD allows its supplier to recover . '
reasonable costs in this area.

: The technique for determining "reasonable costs'" in
-these areas was the major problem in the drafting of the
“proposed DOD policy., Some believed that the ceiling amount
to be allowed should be negotiated with each contractor,

- while others believed that a formula could be used instead
of negotlatlon and would provide a. satisfactory solution in

subscrlbe to,the premlse that 1nd1v1duals prOV1de better
solutions when there are elements of uncertainty such as
“value of worth of programs. In order to eliminate some of
the elements of uncertainty, however, it is necessary that

the negotiators by supported by a detailed technical evalua~
tion of each contractor's proposed IR&D program. - This system
has been used in the past, and has met with varying degrees -
‘of success. There have been problems. “In some cases the-
”negotlators'have not used the technical evaluation and result—
ing recommendations to any degree in determining the company s
recovery rate, Also, it has not been possible to develop
objective gu1de11nes for negotiatious to provide uniformity -
‘between contractors in the outcome of these negotiations. -

Those opposing the use of negotiation believed that the
shortcomings -of the negotiation process could be satisfied,
and an equally effective result obtained, by the use of a

_ formula for establishing a dollar ceiling of reasonableness
. below which contractors’ costs for either the IR&D or B&P
- would automatically be allowed,

;Eased on the belief that contractors should recover
certain of their costs in. these areas, thé Department of
Defense, with inputs from 1ndustry, developed in December

1O 6 B ploposed policy-which-was.reviewed..and.approved.by...

“the~BPeputy= Seeretarywefm)efense 1swsummapazedwaswiellewswwm

1. IR&D and B&P are so intimately related and so 1nter~e:
"dependent that any actions taken should be equally appllcable
to- both cost areas, :




2. The amount of IR&D and B&P costs to be accepted by
the Govelnment would be determined by a formula which uses

a L«Oi‘ﬁpaﬁy s historically incurred PRED or B&P costs and sales

dollars. The formula which was recommended and approved
would be as follows: :

" For each company annually, compute the ratio of incurred
IR&D or B&P costs to sales for each of the preceding
three years, Select the two highest annual ratios,
Average them, This average ratio times the sales for

. -the current or projected year (dependent upon when the

- formula was applied) would indicate the dollar amount
considered reasonable. To prevent abnormal sales
(either up .or down) from providing an.unreasonable

result, "ceiling" and a "floor" would also be estab-
lished beyond which a formula answer would not be
allowed

3. Either the Government or industry could appeal the

- resulting formula produced allowance. This appeal would be
~to the R&D and I&L Secretaries of the Military Service having
the predominant dollar interest in the particular company.
Based on the investigation a unilateral decision would be

made by the Secretaries as to the costs that would be ‘accepted

- for the partlcular contractor concerned,

4, In v1ew-of the relationships of IR&D and B&P efforts,
contractors would be permitied to offset ceilings independ-
ently estabiished for IR&D and for B&P by redu01ng one and
1ncrea51ng the other by a like amount

5. All IR&D and B&P costs would be burdened w1th over-
head in the same manner as a contracted prOJect except that
-G&A costs would not be 1ncluded

Also, the definition of the-term_"IR&D" was expanded to
cover in addition to basic and applied research and develop-.
ment that work which is generally referred to as a system

”Concept Formulation" study and/or which comprises a -
'rspe01flc IR&D effort directed to the identification of a
desirable new system, equipment or component or desirable
modifications and improvements to existing systems, equipments,
or..components...

+B&P..costis.were.also. further. .defined. to. 1nclude m.

-G0S Eg0f-preparing - submltt&ngywandwsupportangmmtomd9+n Sok i

contract award, bids and ploposals.
While IR&D costs which were incurred in previous account— -

ing periods are unallowable, in order to prevent inequity,
provisions were made under whlch contractors, in special

..3_




'cirCUmstahces would be permitted such recovery at the option
of the Government

III.  ISSUES

Since_releas%%g the proposed DOD policy on IR&D in
January 1969, a number of issues concerning IR&D and B&P
have been raised by the GAO, the Congress and industry.

GAO
In regard to the proposed DOD policy:

The GAO dlsagrees with. the DoD proposed use of a.
formula for“ésrabllshlng a elllng particularly for large
“contractors, This ObJeCtIO 5 on,_(a) the fact that,
“based on previous years data, the formul fez0; 7 M

allowed under negotiation and (b)Y their belief that the DOD
proposed formula would not provide the degree of control ‘
over these costs that théy deem necessary. This is based
on the fact that the formula relates only to contractors
historical expenditures and does not consider the value of
the IR&D effort to the DOD., They believe that the allowance

. of an appeals procedure would become the norm and would add

~ a tremendous administrative burden to the Government, Also;
that the Government would lose its awareness, of the projects .
belng pursued in a contractor s IR&D program.

Comment - Discussions with GAO personnel indicate that
they feel that IR&D and B&P costs can be better controllegd.
by negotiation of advance agreements much as we do today,. :
These negotiations would permit theDOD to limit its support
for IR&D and B&P to an amount that would be considered SR
reasonable in light of specific factors relatlng to -the
partlculax contracotr s case, .

(2) The second issue raised by the GAO is that there is
need for a more extensive technical review and evaluation.
than.is presently performed. Under present procedures,
brochun ”he IR&D programs of industry are forwarded by

evaluatlon,. In some casesy laboratory tech jar _
make on-the-spot reviews of the contractors IR&D program,
The laboratorles reports are then reviewed and consolldated
and a report is prov1ded to the. appropriate negotlator

17 The &rmed SelVlceS Research Spec1allsts Committee was .
€stablished by DOD Instruction 4105.52 in June 1960 with tech
nical representation from each Service to provide technical |
reviews and evaluations of proposed IR&D programs. About 2
yeals age, NASA membership was also added,




" made. Technical

Comment - These reviews, both within the laboratory and
at the contractor's plant, are a major workload for labora-
tory personnel since they are performed in addition to their
normal laboratory duties, Also, since no money has been
established for this specific IR&D review purpose, project
“money- is used when visits to a contractor's facility are

gfev1ew in greater depth than that now
belng performed will require greater emphasis and resources’
dedicated to this function at the DOD laboratory level,

o In their Feb. 16, 1970 report on IR&D the GAO has
suggested the following to theCongress:

(1) That all contractors' independent technical efforts,
IR&D, B&P and other technlcal effort be considered as a
_Slngle entlty.

«::2)That-the=DOP-be-required=to= breakrout”aﬁd“idéntifymutt“*
separately in its appropriation. requests the amount estlmated
as required for this purpose.

(3) That the Congress-should establish policy stating
the extent to which, and under what circumstances government
agencies should participate in the cost of contractors
rlndependent technical effort

‘The GAO also suggested as an alternatlve that should be
studied:

(1) Extendlng the use of direct R&D contracts to 1nc1ude.r
IR&D projects that the agency wishes to Support fully or on
~a cost sharlng basis and;

(2) Authorizing an allowance for a stipulated percent
of {the remainder of the contractors total IR&D effort.

_ (3) Confining IR&D projects.to those that have a direCt
and apparent relationship.to a specific functionuof the agency._

) (4) Flnan01al support should bhe prov1ded to companies
with similar capabilities whlch do -not hold government. contracts

e ONGRESS?

_ Congress (primarily Senator Proxmire) has made a number
- . of charges regarding IR&D/B&P which are aimed at two basic
~issues: (1) Control of these efforts by DOD, and (2) the




. value of iR&D and B&P efforts to the Government, Speoific'
- legislation has been proposed whlch 1s almed at prov1ding

Ly ORI Pu,

(OTE) whlch will be discussed below) and 1t is implied that
by tightening controls the IR&D program will more directly
benefit the DOD. The two major categories. of charges and

" related comments are ‘addressed below, S

- I, Centrol and Direction of IR&D/B&P
1. The DOD allows duplication of work.
. Comment | o
There are.two kinds of so-called duplication; flrst

.duplication of IR&D work between contractors and second,
duplication of IR&D work with contract work of the DOD,

'owwDupllcatlon_ofmeltherhtype Serves.no.useful..purpose.to. the. WMWW;[

‘DOD. This is looked for in our technical reviews. When

- such cases are identified they result in lower technical-
guality ratings which are reported to the Tri-Service
negotiators. This is a consideration in setting the IR&D
ceiling allowance for the company. We do allow parallel
approaches aimed at solving the same basic problem, but we -
. do not consider this to be duplication. .

2. 'The DOD allows IR&D aimed at commercial effort
Comment

A contractor with both Government and commercial inter-
-ests has a need and a . right to direct a part of-his IR&D to
- commercial areas, The DOD allows IR&D costs in ‘proportion to
the DOD and commercial mix of business. - The DOD'reimburses
a company for our fair and reasonable share of the company 's
total IR&D effort,

_ 3. Contractors change programs w1thout notlfylng or
obtalnlng approval from DOD,

'Comment

i 5 o o order “For-a-contractor+-to-achieve-optimam-benefits-

IromThis ITRED-program,henust-be free~to~exercise ~managerial»
discretion and maintain program flexibility. The DOD does
review a contractor's program to determine program and . -
technical continuity. "~ If the program changes are excessive, -
. ccontinuity will suffer and the company will receive a lower
. technical rating and celllng on the amount that may be-
recovered . . AU -

6




4,  DOD has 1iftle if any control of work being done.
" Comment

The DOD does, exert control over IR&D through two separ-
ate reviews. First, for those companies with which we-
negotiate an advance agreement a technical review of the
IR&D program planned is made: by DOD laboratories., They

“determine the technical soundness and value of the contracs-
tor's IR&D program in terms of overall planning, results,
quality of effort and personnel engaged in the work, and -
" overall continuity and stability. -Results of this review

- are provided to the negotiator to be used as a factor in

- negotiating advanced agreements for IR&D. All IR&D costs
‘are subject ‘to a second review made after the fact by

. Government auditors who insure the reasonableness and -
allocability of the costs of the program in accordance with

the advance agreement

- The present systemfprovideé only audit control for
small companies with IR&D programs,

5, The formula approach provides less control than the
_present method, _

Comment

_ 'The formula method does not accommodate judgment factors -
that in some cases are pertinent to the determination of
reasonableness, However, this is taken into account by

. allowing .for an appeal of the formula produced result by
"either industry or government when a- formula- produced result
is judged inappropriate. o

6. Industry uses IR&D and B&P effort as a mechanism for
_'hoardlng technical people ' .

Comment

Industry malntalns a ba81c nucleus of technical pbeople
- working on IR&D programs., Some few technical people who

,have bnnn ho]d over..from.a.completed COﬁrract effort are__m_am

a massive transition nor is it bad. It certalnly should not
- be construed as hoardlng -




- " 7. Congress understands (from Senator Proxmire) that
7 IR&D "as used in a general sense includes three types of
techrical. effort," IR&D, B&P and OTE (Other-Technical Effort).

Comment

IR&D is by definition that research and development work
performed by a contractor which is not sponsored by a contract,
grant or other arrangement. B&P costs are the costs of
preparing bids or proposals on potential Government and non-

~Government contracts or projects including the development
“of engineering data and cost data necessary to support the
 ,contract0r‘S bid or proposal Thls is not IR&D

OTE (Other Technlcal Effort) is a general term which. has
~been used by the DOD to refer to various technical costs
which are incurred by a contractor in operating his plant

~“~‘Wﬁ-«-wwmbutufermhisd@wnureasons shesdees-notucdassifyasweither. IR&D
or B&P,: Some of the descriptions of" this work have been.
Ypre- proposal effort", "pre~design studies', !technical
overhead', etc. In order to understand the extent of this
practice and the dollars that are charged to these types of
‘accounts, the DOD auditors have collected these various
accounts under one common heading of OTE. 1t is not a new
. ecost pool : :

gII. - Benefits and Value to the DOD.

1. DODb has little knowledge of the beneflts derived
from IR&D efforts .

Comment- - i

Significant benefits do come to the Government from IR&D. -
These benefits are readily recognized by DOD laboratories who
participate in the technical review, and these laboratory
people provide an important_influence on the direction and
-quality of contractors' IR&D programs. Through on-site review
‘and personal contacts made by DOD scientists, the Government
as well as the contractor are able to assess the relative
quality of the IR&D projects and their value to the DOD.

The contractor is vitally interested in knowing of the DOD
m:;reaction torhis:” programs” ‘and-wants-to-assure- hlmself-th
RIS pr o TAN ST I N T e T T WHIEH W T T i mprovern Ty dlelby
capture buC1ness and sell 1mproved products

2; Work done under IR&D programs bear 11tt1e relat10n~
'shlp te DOD work or needs. :




Comment

Contractors with botn commerclai and Government business
"will of necessity orient their IR&D to both customers,
Neglect of either sepgment of his market in his IR&D program
~can only result in the ultlmate loss of technical competence
‘and loss of income, :

Review of the. IR&D programs as documented in the files
.maintained by the Armed Services Research Specialists.
“Committee (ASRSC) will show that in the expert opinion of .
DOD technical personnel the IR&D programs of the largest
.companies do in fact bear a direct and v1ta1 relationahip to
' DOD needs.

: . 3. The’ Goverhméht should receive rights to data or
Patents comlng from IR&D since the Government pays for IR&D

Comment

The -GAO has compared the practiice of DOD and NASA with
- the AEC in regard to rights to data and patents coming from
IR&D, Unlike both DOD and NASA, AEC does take patent and
data rights but only ‘where that agency funds in excess of
20% of a contractor s IR&D, . :

In 1968, the last year of record, in the divisions of
companies performing DOD contracts the DOD reimbursed about
45% of the IR&D conducted by major DOD contractors; the’
remainder is reimbursed by other cusftomers or comes from
company profit. It has been DOD policy that the DOD is not

~entitled-to-receive-rights-to data _and. patentis arising from

IR&D. The question then arises, should DOD receive rlghts
in proportion to its-expenditure for IR&D? - In most IR&D.
programs, projects are supported in part by commercial custo-
- mers as well as by the Government. 1In such cases, it would

be discriminatory on the part of the Government to insist upon
‘rights which do not accrue to other customers supporting the
‘same program. It is difficult to see how it would be possible.
. to exercise only a partial right in intangible property.

The GAO draft report on IR&D did not have a recommehded‘

~golution~to~this problem;--However;—they-did-recommend- that

thHe=DoD~ pollcy“o‘”not”taking‘rlghtswtowdatawandwﬁnventlens

-arising from IR&D programs should be ‘considexred by the
-Federal Counc1l for 801ence and Technology..




4, Congress (Senator Proxmire) feels that the AEC
method for administering IR&D is better and has introduced
a bill in the Senate to force its use on the DOD,

Comment..

_ The AEC spends 49% of its budget of R&D compared to DOD's
10%. AEC's fields of interest are relatively narrow and
more predictable than DOD; therefore, they demand pertinency
of IR&D work to their program, -

- Additionally,'the AEC does a large part, approximately
80%, of its business with Government Owned Contractor Oper-

- .ated facilities who by definition aré limited in their

~market and mission, The DOD depends on private contractor's

- facilities, initiative, and management to provide the broad-
based industrial R&D program necessary to. support. its many
areas of interest. It would, therefore, appear that it 1s -

-possible for: theAEC Sin thelr relative limited area of
interest, to predlct their technology area needs and there-
fore prov1de for IR&D as they do. This would not accommo-
date the DOD's needs, : '

- INDUSTRY
v : - :
Industry's position is that IR&D is a company's "life
“blood'" and must be performed in order for the company to
stay technically competitive and responsive. Industry
further believes that decisions ds to how much IR&D or B&P -
effort is needed must be the decision of company management
considering all the competitive factors of the market place,.
Therefore, industry believes that the resulting costs should

not be dlsallowed in whole. or in part by their customérs
unless they show that the program 1s patently unreasonable
-amount.. -

The DOD policy and practice is that these are valid
necessary costs of doing business, and as such are reimbursable

" to the extent that we determine - that they are reasonable and

~allocable to our contracts. In addition it is a general
practice to cost share with fthe contractor on each dollar
within the ceiling, or reasonable,; amount., This sharlng

i

Ay be A much as.. 75% government 25% contractor

"IV.- ALTERNATIVES

‘In the f0110w1ng paragraphs a- number of alternatlves w111 .
be discussed for dealing with Iﬁ&D B&P and the problem of

rights to data and patents arising from IR&D efforts,

10




o IR&D Alternatives

I ' - '- ‘

- : 1, Discontinue the aliowancé of IR&D costs bu

'equlvalent amount to the 6,1 - 6.2 RDT&E account t
on a direct contract basis.

ot

A "
Qo an

a
be used

. 2. Establish a budget line ifem account for IR&D whlch
would provide Congre551onal review and approval,

3. Allow for recovery of IR&D costs through overhead:
.- {a) by controlling such allowance on a contract by contract
basis; (b) by negotiating advance agreements that would
- establish a ceiling limitation to be allocated to all work
(DOD and other) of the contractor; and (c¢) Dby establishing
a ceiling'limitation by a formula rather than by negotiation,

The pros and cons of these alternatives are as follows:

"1, Dlscontlnue allowance for IR&D and add an equlvalent'wmmww
" amount to the 6. 1 and 6.2 RDT&E account -

PROS

a, ThérGovernment would exercise control over work to
be done since this work would be a contracted effort.

b, There would be no question: of the government's rights -
' to technical data or ‘inventions resulting from such
- work,

c. Ve couldJeiiﬁinate parallel approaches to the same

problem:-which. iquOSSible now;~

d,: There would be complete visibility of the work by the
' contractlng agency,

&, All such work would become directed R&D with the con-
sequent loss of the originality, inventiveness and
imagination of the broad base of technlcal "brains"
throughout the country. :

B A-contractreffort-with-its assacﬂiatedwg@vernmcnt A s

contractor overhead costs would result in paying more - .
than is currently the case for the same work :

11
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"Sﬁch a procedure would presume that the DOD always
- knows the exact areas to explore and can acti as the
- sole judge of the embryonic concepts.

The funds associated with this effort would have to

go through the normal budget and Congre381onal review
and approval process and would dlmlnlsh ‘as a result of
the cuts made in this area. -

'There would be a loss of vlslblllty of the overall
_program of the contractor since he would still do

some work on his own but would not request relmburse—

-ment of these costs from the government

Competltlon would dlmlnlsh since contractors w1thout
direct contracts for this type of work would not be

‘able to keep pace technologlcally w1th contractorskwwww&w*

: 2.

“Who hada™ thégéwccntracts.“””

Establish a budget line for IN&D.

- PROS

. a .

The resulting benefits in this area would be the same
as those 1nd10ated in 1 above.

~coNs

a.

It would be difficult to establish the level of funds
for such purposes and equally difficult to Justlfy thls

position with Congress,

Such a system would require the establishment of an
extensive and expensive reporting, administrative and

. audit. system for handling the program.

Wy b Lol o - T procodure would. presumne-that-tHhe DD always

Such work would tend to become "directed'" R&D with

~the consequent loss of the originality, inventiveness
-and imagination of the broad base of technlcal "brains"

throughout the country.

12
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sole judge of embryonic concepts, : :

We do not know of an effic1ent or effective method for
equitable distribution of a fixed sum of money to those_

”contractors that would be 1ncurr1ng IR&D costs.




3. Allow for récovéry of'IR&D'costS through overhead by
establishing limitations for such cost allowance by:

TN
b /'

a, Négotiation of IR&D limitaéions on an individual
contract basis. ' (As proposed by Senator Prquire)

- PROS -

(1) Oﬁly those costs determined to provide'real benefit
to existing Government contract work would be accepted.

(2) IR&D costs would probably be reduced. : (BecaUSé much
. IR&D is dlrected toward future rather than current
-progects )

CONS

“”ThemPo%ieyéﬁorﬁaiiewaneemoﬁmlR&DméosisﬁwouldeV3T?wﬁn“w5wm
every contract written because contract related
projects would be different for each contract.

~
Jigind
o

(2) Standards for allowance of IR&D projects would not
be uniform because contracting officers' judgements
of what was '"related" would vary and would be
influenced by available dollars and’ other factors
of doubtful relevance.

(3)7'Contractors would have difficulty maintaining contin-

: uity of their IR&D programs because they would have
no advance knowledge of which projects would be
supported untll after they had nogotlated contracts.

(4)  The amounts of support to IR&D would probably be
reduced since many projects pertaining to future
“rather than current contract problems would not be .
-accepted. This would reduce the pace of technol-
ogical effort in the defense industry.

(5)  Unsuccessful bidders would have difficulty finapcing
IR&D effort to keep pace with the successful bidder
which would reduce their chances for competing for

~any follow-on business or next generation equlpment

IThis would tend toward” moxe sulesource” busxness

b, Establishment of a ceiling limitation by negotlatlon
ol .an_advance a@reement

13
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€D

(2)

PROS

This procedure would establish a uniform allowance
of IR&D costs to all government contracts in a con-
tractor's facility, since a single DOD agreement

‘would befl written to establish the amount of IR&D

costs thht the contractor could recover agalnst
POD contracts. :

“Reviews in connection with these advance agreements
would provide inrormation to tne DOD concerning the

contractor's total IR&D expenditurés, management,

.and specific projects included in his IR&D program.

Technical reviews to support the negotiation would

"~ establish the degree of excellence of the contractor's

. CONS

(1)

(@
(3

(4)

. PROS.

_ IR&D work and 1ts relatlonshlp to areas of DOD

1nterest ----------- =

It is extremely difficult to reflect the quallty of
the program in the relmbursement allowed.

- We. have not been able to develop satisfactory criteria

and guidance that would provide testis of reasonable-
ness to be used in establishing ceiling limitations,

Technical evaluations of IR&D programs would require

substantlally Adnereased resources (man-— hours ‘and
dollars). _

The cyclic nature of advance agreements keyed to
contractors' fiscal vear (most often calendar year)
would result in a tremendousktechnlcal and admin-
istrative workload which could not be accomplished
for all companies with whom the DOD does business.

Establlsh ‘a2 ceiling limitation by formula for the

IR&D program of the contractor

:(15 $
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- procedures and ground rules to be used for maklng

applied to all contractors.
A contractor'as wéll as the Govérnmént”knows the:”

the reasonable determlnatlon

Uniform procedures for recovery of TRED“COSTS are= e '
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CONS .

(1)

Minimum of administration of a system.

The GAQ has opposed the use of the formula since
they believe that it would allow too great .a
recovery in these areas.

The GAO believes that the allowebility of appeals-'
~to. the formula produced result would become a. norm

The Congress has suggested that the formula lessens
control over the large companies- 1ncurr1ng IR&D

Formula does not provide for inclusion of factors =

“WHiCh consider-téchnicals quallty “or=effeetive - mapmmmmms

Establish a budget line item for B&P costs to be
reimbursed directly to contractors subm1tt1ng propos-—

_Allow for recovery . of B&P costs through overhead

(2) by controlling such allowance on a contract- by'-~
contract basis; (b) by negotiating advance agreements

~that would establish a ceiling limitation to be

allocated. to ‘all work (DOD and other) of the contrac- .
tor; and (c¢) by establishing 4 Lelllng limitation '

.Estahlish a budget line item account for.B&P costs.

| Would provide a method whereby Congress could

15

(2)
~rather than -an exception.
(3)
| costs,
agement .of IR&D programs.
-,BIDS AND PROPOSAL,ALTERNATIVES
1.
| als to the DOD
2..
by use of a formula
Pros and Cons of Alternatives .
1.
PROS
&.
wuhestabllsh a dollar limitation,
CONS
a,

Not administratively practicable. In order to

. develop 2 budget figure, it would be necessary to

find some basis for determining the amount needed.

-+ It would not be practicable to attempt to get this




AN

information from the thousands of defense contractors,
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. of companies' historical B&P costs. For example,

B&P costs in 1968 were 1.2% of the contract price.
Therefore, this per cent, adjusted for inflation or -
other factors, would be the only basis for estab-
lishing a B&P line:item amount. Such an approach

~would not provide better control than we now have.

There is no equitable way to allocate costs estab-

. lished by a line item to individual procurements.
- - Each contractor's B&P effort varies depending on
... many factors such as backlog of work, rate of

_of contract price, the amount could be more than . .. ..

unsuccessful to successful proposals etc, Under

these circumstances, if some standard method of
allocating B&P costs were used, such as per. cent

““adequate for a contractor when he had a high back-

PROS -

(1)

CONS
(D

log of work=and 1ittle proposal activity and could -
be totally inadequate when the reverse is true. On
the other hand, if B&P costs were based on individual
contractor's needs, it is more than likely that the
line item fund would become exhausted before all
contracts were negotiated and some contractors would.

”re091ve no. relmbursement of. B&P costs.

 A11ow for recovery of B&P costs through overhead by

establishing limitations for such cost allowance by:

a. * Negotiating limitations in each contract on a
" contract-by-contract basis, -

Would eliminate the need for any special negotiating

group to establish overall ceilings for contractors.

It would be dlfflcult to write pollcy guldance that
would ensure that each of the many contracting
officers.would.follow.a.consistent. policy.in.

establishing -limitations-for-the -many—econtracts s
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“would obviate- the need for 1nd1V1dua1 contract

written with the same or different contractors, .
Adequate guidance would tend to be a formula which

negotiatlons




(2)

Because of the relationship between IR&D and B&P,
contract-by-contract negotiation of B&P costs would

require the same handling, for IR&D to ensure that

a common approach is used for each. All the dis-
advantages of handling IR&D 1n thls manner are
therefore applicable. : :

.Establlsh a ceiling limitation by advance agréement

that would be allocated to all work (DOD and other)

oi the contractor.

Wéﬁld‘establish uniform control,. Under this proce-
dure a single DOD agreement would be written with

" the contractor to establish the amount of B&P costs

that the contractor could receive’ Ior all DOD con—_:

'CONS
1y

(2)

PROS

'b.l. acts®

Centralized negotiations would provide equitable

. treatmeéni between the contractors,  Reviews in

connection with the negotiation of advance agree-.
ments would provide information to the DOD on the

contractor's expendifures, management, effectiveness,
and types of products and services for which blds
are - prepaved,

Total dollar cost to the DOD can only be determined
after the costs have been 1ncurr9d by the contractor.

Objective crlterla for establlshlng ce111ng llmlta-
tions are not available,

. Establishing, by formula, a céilinw limitation that

would be allocated to all work {DOD and other) of
the - contractor

The formula'prov1des 'an objective procedure for -

3}

Cdetermining “thHe "B&P EOStE Lo b allowed againbt
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- (2)

government COntracts”

=LAVpOSItlve_control limiting the government S
libability, is establlshed




. CoNs

|

(1)  Formula ceiiihg may at times result in ceilings  that
are too high or too low,

(2) It would be difficult to develop meaningful factors
- for relevance of B&P effort to Government work and - .
for contractors management that could be used in
"a formula for determining cost reasonableness in

this area. . .

' Patent and Data nghts Alternatlves

Contlnue the present DOD pollcy of not taking rlghts to
- +inventions and technical data arising out of contractors’ IR&D
_efforts vs. adopting the AEC policy of taking patent and data
-rlghts where that agency funds in excess of 20% of a contrac-

_tor s IR&D cosis.

PROS

1., - Retention of rights in these areas by a contractor
encourages private investment in advancing the
technology base of the United States. This is of
-direct benefit to the DOD. .

2. Work begun under an IR&D program frequently is used .
in and becomes part of a direct DOD contract at
which point the COC does obtain full data rlghts__r

3. ~ The Government is not a privileged customer When
the contractor has customers other than DOD and all
- customers have shared in the cost of the 1IR&D, it
is not possible, based on the reimbursement of these
costs, to establish Goverament rights to the result-
ing patents and technical data.

4, There is no need for a contractor to segregate his
- XR&D program (separating that for which he wishes to
retain rights from that which he does not); hence,
‘we retain technlcal visibility of his work.

B...Contractors. w&l&@pexﬂenmwmenewmen$hwh1Te;wnrkwwhere
' they believe they have a chance of improving their
competitive position, This attitude would be lost
if their "developed advantages" were- given to a
- competitor who may p0351b1y ‘beat them out in a
“competition. ' :

pr .e. e18
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G. ‘The administrative effort and cost to the Government
: would be substantially increased as a result of

implementing a policy of acquiring rights to such

data,

CONS :

1. The'Gové}nment-is restricted in its ability to
broaden the base of competition by not having
" technical data rights: derlved from contractors' IR&D

efforts,

2, A Government development program with one company
. may be restricted since the company under contract
cannot use 1nformat10n developed by another company

under that company's IR&D program. :

3. - 'The DOD NASA do not operate under the same pollcy

as AEC, refore, there is lack of Uniformity of
policy between the three major Government agen01es
relmbur51ng IR&D costs. :

 VI. SUMMARY

As is indicated in the background section, the DOD has

developed a revised set of cost principles covering the control

and reimbursement of IR&D and B&P costs. Under the proposed
policy, a formula would be used for control and the establish-
ment of limits of reasonableness for these costs rather than
using the technique of negotiation, the current practice, ...
This policy was rnot implemented pending receipt of comments
from the Comptroller General. Since the DOD approval of this

 po1icy last Deéecember, we have received official comments £from
the GAO which criticize the formula approach since they

believe that it will allow a greater recovery of these costs

than has been allowed in the past and will lessen the detailed

Government control over these programs, Both of these. points

~were will considered by the DOD during the formulation of the
proposed policy. The GAO also pointed out that under this

system technical data would not be as readily available to the.
Government as a result of discontinuing technical evaluation

of.contractors' IR&D. .programs... This. was.an incorrect conclu-

LSEON=Since--Wehad-no«intention.of.completelyeliminating ..o

these technical evaluations., During this same time the
Congress has also cr1t1c1zed the DOD on its. control in these

-areas;
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The GAO has also on Feb, 16, 1970 sent to Congress a
reporit which suggests that the Congress should legislate
the degree to which the Government will participate in such

~ overhead costs of the contractor and that DOD should identify

in its appropriations the estimated dollars to be used for
reimbursing these gontractor costs. Further they suggest
further study on.%i) requiring pertinency of IR&D to specific
agency functions (2) directly contracting on a fully funded
or cost sharing basis for IR&D work that we want and allowing
some amount for the remainder and (3) providing financial

~support to companles that don't have Government contracts so
' that they keep up technlcally. '

In V1ew of both GAO and: Congre551ona1 criticism and: the
recent GAO report, it appears that some modification of our
proposed approach should be made or legislation adverse to

these programs will be enacted. As a result of our lengthy

study of thHis ¢complicited sulbjecty-we=believe~that-dt.would. ww ..

be in the best interests of the DOD to adopt a policy for the
control and reimbursement of IR&D and B&P costs which makes’

-use of both the negotiation of advance agreements and the

DOD-developed formula. The specific recommendations follow
below,

: 'VI_I. RECOMMENDATIONS

 1. Use 1nd1v1dually negotlated advance agreements for'
the control and reimbursement of these costs for

large defense contractors (approx. 100). Such agree-

ments, after a formalized detailed technical review
of the proposed IR&D program, will establish a

separate dollar ceiling for the DODs; reimbursement .

- of each of these costs, but allowing the contractor
to combine the ‘individual amounts into a single '
pool if he chooses; and requiring the contractor
to burden these costs as he would for a contract,
except that G&A would ncot be added. The require-

- ments to negotiate a timely advance agreement will
be enforced by automatically establishing a low
threshold for recovery of these costs where no
advance agreement exists,

e Bee Use. the DOD developed TOFMEYa for-control-and—

. ~

determination of reasonableness 6t thHege~eostsfor
the remaining large number of smaller companies _
who recover TR&D,; B&P or OTE.costs. This will pro-
vide a workable, uniform system that can be uni-.
formally applied and one which will assure results.

that can be easily monitored and adjusted as neede@;i-'

20




A 3. That technical review and evaluation of contractors'
L. - IR&D programs, as currently established under DOD
Instruction 4105 52 be strengthened and that
detailed review and evaluation procedures be.
established and made uniform throughout the DOD,
. The system will require both the review of a company's
1nd1v1dﬁhl IR&D projects as submitted at the time. of
- the advance agreement and 'will be supplemented by
periodic technical reviews of the contractor's on-
going IR&D programs at his facility. In addition,
a data bank will be established to provide a
centralized body of IR&D project cdst and technlcal
. information, This information will be available to
‘the Government technical community ‘at large.

'.4. That each of the Mliltary Departments formally
recognize the need to increase the support and

Trescurces nieeded-to-effectivelyperform-the-.
required IR&D technical reviews and ovaluatlons
by establishing a specific line item in the Manage-
ment and Support Category of their RDT&E Program
for ¥Y 1971 to support this technlcal review and
evaluatlon effort

5. That the Department of Defense ¢ontinue its present
~ policy of not acguiring rights to technical data
“and patents arising from industries' IR&D programs,

el ), 77;4,&,,97/ | /3/@,@/ P

: 6’ John S5, Foster, ' Barry¥J,” Shillito

.Disapproved
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UNITED STATES GENERAL ACCOUNTING OFFICE.

WASHINGTON

1 T _'j_

- Procurement and Systems . . . Jun 20 1972

- Acguisition Divis%gp‘

‘"The Honorable

The Secretary of. Defense

Attention: A551stant Secretary of Defense
' (Comptroller)

Dear Mr. Secretary:

sessssPrig= gt inform-you-that™ we “doerot propose'tO"flnallze“tne”“W”
“preliminary draft report titled, "Need For Improved And Expanded

Invention Rights Surveillance Under Government Research and

| ~ Development Contracts.(0SD Case #3390, GAO Code 8730G).

We believe that an invention surveilllance procedure comparable
to that used by the Ailr Force's invention Disclosure Review. Board

- (IDRB)would give the other military services more assurance

that approprlate_rlghts to contractor-developed inventions are

being received. Your comments of March 2, 1972, on our preliminaryr

draft report, however, disagree with our conclusiocns and
indicate that you would be persuaded to accept our views only
if the IDRB ' concept were proven to be cost effective., We '

- do not plan to make a cost-effectiveness study.

We were pleased with the receptiveness shown by the Alr Force
Contract Management Division of the Aly PForce Systems Command
to our suggestions to improve the operations of the IDRB. . We
expect to periodically monltor the IDRB' & progress.

Copies of this. letter are ]oelncr sent to. the Dlrector of

- Defense Research and Enclneerlng the Departments of ‘the Army,

Navy, and Air Forcef and the- Dlrector, Defense Supply Agenoy

Slncerely yours, _ B

Lang’ EnclneerlnEr " : S T

/s/ Harold H. Rébin . =
Depufy Director

,Departments of . Army; Navy and ' N {Lbﬁﬂ .
Alr Force : AV
Director, PSAD = : | . - PO ,7
Director, DSA . B | oottt
WDL/fmo : ' v i




| : : I , 7
ASSISTAMT SICRETARY OF DEFENSE . ' '
YASHINGTOH, R.C, 20201 '

o, 2 ?.ug‘ ”‘l}")

& shicuan

INSTALLATIONS AND LOGISTICS

‘Mr. Harold H., Rubin

Associate Director (Resc:arc.h & Development)
Defense Division

United States General Accounting Office

' Was‘upgmn, D, C. 205618

* Dear 'ML-Rxw.bin-: ,

= khisds.dn.responsedo.your.detter.of. December. 23, 1971 transmitiing for
comment copics of a drafi report titled, "Need For Improved Aud Dxpanded

Invention Richts S lance Under Government Rescarch and Development
ghi: P
Contracts, " fOSD Case #33907, - _ "
\w,_,,. .
The report states that, "Our review was divected primarily toward
evaluating the effectivencss of the policies, procedures and practices

~followed by DOD in the administration of Patent Rights clauses included
in Government contracts,' The report concludes, 'In our opinion, DOD
does not have a high degree of assurance that subject inventlions veported
by contractors under Patent Rights clanses are accurate and complete, "
It recommends that DOD inceorporate the Invention Disclosure Review

Board {IDRB) concept into the cxisting invention rights surveillancs pros
cedures. It further recommends that the Patent Rights clavses be revisad

to clearly provide for the right of access to contractor invention c‘w closure
“information.

The need for expanded surveillance procedures in this area is seemingly
predicated on the presumption that, without such expanded surveillance
procedures, the failure to repoxt subject inventions might result at some
cfuture time in the payment of unnecessary royalties by the Governmaent
and.might.also.resultin ,infrinﬂeﬁlent claimf;,,,,_va zinst the Go\rez'm*unt
Thereforer e view the primary-tssue-presented-by-yoursreport-to.be-
“whether the currcent DOD regulations, contract provisions and follow- up
surveillance procedures ensure adequate disclosure.to nega ate or mintmize
such a possible future contingency. We would agree that the failure of a.
contractor to disclose a subjéct invention might result in some additional

N




2

cost in the future. However, the i-eport does not demonstrate that the
existing surveillance procedures are not adequate. There is also no

- significént evidence presented that the expanded surveillance procedures
recommended 'woulé result in any concomitant benefit to the Governinent.

In FY 69 and FY 70 coniractors disclosed respectively about 3900 and -
2900 subject inventions to the military services under existing procedurcs '
and guidance. As your report notes, the Navy surveillance procedures '
_identified 244 unreported subject inventions during this same period

and the Army-in FY 70 identified 108 unreported subject inventions.

Your report recommends that the IDRB concept utilized by the Ajr

Force Cohtract Management Division be applied throughent the DOD,

"+ presumably because more unreported invéntions would be identified.

““On The 6iher hand, your report indicates that the IDRB procedure
initiated by the Alr Force in 1965 has identified only 98 previcusly
mlrepor'téd inventions since its inception. Although one can only
speculate as to what the results would have been if the IDRB pro-
cedure had been used by the other military services in FY 69 and

FY 70, therc is no evidence to indicate that more unreported subject
Jinventions would have been identified, There is also no indication that
the number identified by the Air Force would have been significantly’
different under some other system. While we have no objection to the
Air Force surveillance procedure, we disfavor its adoption for DOD-
wide application in the absence of any objective evidence indicating its
superiority. ' ' .

DOD Patent Clauses constitute about 5 pages in existing DOD contracts.
The clauses include provisioss for examination and for certain penaltics
to assure that subject inventions are reported. These provisions in-
clude {1} monetary withholding for failure to make reports, (2) for-
feiture of rights in unrcported.subject inventions, and {3) an examination
of records provision {for the contracting officer) patterned after the
Comptroller General audit clause included in all negotiated contracts .
E © over $2500. Few contract clauses are as extensive and encompassing
“agTthese patent clatsds, It is the Conseis “'N_Qf'ﬂ{-é mi’litazrv services.
in commenting on your report that their current surveillance procedures
- are-adeqguate and existing ASPR clauses are sufficient to protect the best :
~interests of the Government. ' : B R S

We are most concerned with whether expanded surveillance would be.
cost effcctive. The report acknowledses the difficulty of mcasuring

- .




sources applied. It states
that any attempt to quantify the costs/be11ef1ts would produce highly

- speculative results. In the absence of a critical evaluation of this
factor,. we are not pors suaded to modify our present surveillance
proce_dure . gﬁ -

l'D

( benefits derived in relation to financial r

It is our view that your recommendauons if adopted would not add
materially to increasing the number of inventions disclosed or iden-
tified. On balance, we believe that the majority of contractors 'have
complied with the existing regulatory requirements and thus we hav
considerablie doubt that the administrative effort-and cost to adopt tbc

: GAO rcv,ornmendauons W Ovld be commensurate with measurable benefits.

L We apprema.te the opportu mty to comment onﬁns__draﬂ.-repmi

Sincerely,

Famnns
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.P.T:‘/;TACP/MP.' Herbert/tbg/35710/21 Jan 1972

CJAN 28 1072

MEMORMIDUM ¥OR THE DYRECTOR LOGIETTCS AUDIT PROGRAM GASD(ILRA -
SUBFECT: GAO Bratt Report on, "Féed for Tmproved and Expended
' Inventict Rights Survelllance Under Government Regearch
 d ﬁevelo;rnent Contract? dated Decomber :L9’Tl (¢sp Case "*‘.5‘30}

The Alr Force hes been requested fo Drovide cor*mmta to your

cffice on the subject report.

MC" [ .i.u \'D.r \TTO_(?S

filr» Forcee concurs in the CAD recemuondation that DCD should

sngider exvangion of the current invention purvelllincs mrocodures
‘to include BID wide use of the Invention Disclosure Review Peord (IINR)
cencent,  The. constructicn of the IDND snd 1ts policy end nrocedures
within AFCLD for examining imvention rerorting syztems .of controctora
in those plemte weder DCD-sosimmed Alr Force copnfzance sra. scﬁ wrth
In APCID ASFR Supplemeént, Change L} dated Ssptesher §, 1970 \cmy
attached),

The Adr Torvee concurs with the GAC recommendaticon that the
Beeretary of Defenge take zotion looking towerd & revision of the ASPR
Patenta Righte Clovses. The revisgion should elearly grawt {he Goverament
the right of mccess to récords nscessery to determians vhother the
conbtroctors® wnilsteral deterninoticon thet fnveuntiona are non-gubjecd
inventionsg is sécurante, -However, sz & conditicn to Alr Force concurrence,
the ASPR chonzes should be corefully drefted to insure that (1) they do

not imoose on uvwrayrented additional sdministretive burden on the '
contraator; (2} they do not authorize an wrwarrenbed invesicn of ¢he
conbraztorst right to priveey or otherrise deber needed contrastor
particinetion in the DOD R offert: ond (3) not contrary Lo Alr Foree
and Depaytrent of Defongse pollcey that nmelther reaulres nor denlres potent.
rights that are developed wnder independent R3D progroms. :

The GAQ report coneludes thot DOD does uot have & high degree of
gsmorancs thay subject invention reports by contractors wnder Patent

- Righta Clanses are zecurnte and eccuplebe. The GAO Report, however,

considers that fmplementation of the IDRB invention gurvelllenca conceph
of AVCED provides adequate assursnce that the Govermment i reeefving

Cy to: SAP/RD ¥
C o 8AR/AAE
_ : Saz/oe
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from the controctors e report of substantially all subject dnvention
reporte it should recelve, The IDRD survelllunce gystem of AFCED

o ml}r*la the {rvention reporting follow-up system set forth in ASPR
0-109,2, as well aa the systen of survelllsuce conducted by Air Yorca

- yhich consists of sovitoring inventions identified on Contrect ID Formg

ko3,

J_ It is net vossihle 4o docveent $he copt effectivencss of nny of
thek‘bw@rticn sux’veillm syb%pma erpleyed within DOY, {neluding thed

T pf the Alr Foree IDED . which ths GAD considers to be vproducing Pavorable

resmtts. Tho dvalt ropord only assw:\es that "rozsible future patent

royelty expenses and damapge claiws were svolded for thone previcusly

unrggorted subject loventions vnicb. wors identifled through Goverrnment
survelllnnce-efforta. It 40, of course, probable thot the efforts of

edditiona) aualified porgonusl and additionsl funds eupe ih this -
survelllence would produce resulifn inithe form-of greater munbers: of
dizsclosures being renorbed g subject inventiens, Pare atatistices,

C however, onn be mizleading. fuvestions erise whieh are not snswered in

the draft report, Ivompleas (1) Do confirvatory llceusss or other
vatont rights paes o the Covernment 28 & result of the identification
of vreviously wnreported subiect faventions, or are only additional

Anventions digelosures cbtnined vwhich lanter dle in Government £ileat

(). Of whot nlznificant value ore the {nventions to the Government end
the general poblle towvard the advencs of techmology? (3) How meny of
the im’antiors‘a are notented Ly the contirnetor? (it) How rany of the
inventiona arve aatented and licensed $o0 Government contrnctors or
votentic) contracters? Ay pdditlonal question, though vertinent, is
Ampossible to sngver: low movy of the inventiong wpatented would leter
be identified ma subjent inventisnz pa o result of roysliy reviews,

Cthe processing of adeiniotrative clains for patent inyringement, or

defense of potent Litigation? In the maln only speculetive values crn

 be nttributed to the rem:lts of ayy auwei‘tlzmﬂe program,

AlY would aores thet what i most desfrable is zn rdeguate systen
of checks end belaress to keed contrectors and Governwent pergommol on
thelr toes relndive to the iwoortant area of inventicn reporting end
Tollow-up while eperating within s budged consonant with avy ressonnble
value to the Gmra yment ebtainwle from such survelllsonce., The Alr Force

‘has been atbennting to resch this end through the use of & vcry‘ Jlinited
atai‘f‘ f‘er tae IDﬁB end mmv othm- S‘Jatmﬂ» oi’ :t’ollw-u‘a . .

‘l*nﬂ GAD Drd‘t Report recamsends o vhvmrve of thet .53“12 ‘Petent Rigbﬁﬂ
Clause to provide clear conbrictunl sutharity to ingpect cmﬁmntcrs'_
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records with resnect to imfcnticns which they have unilaterally dete_miraé _
4o be pon-subject inventiona; that is, mede in the course of their o

independent RED effortg. GAD as.aummz that the purveillonce effort
would be nore efficient if the Government was esmowered to raview
contractors' records relating to their Inventions adiudged to be

.-i'.'mfleﬂcrdeﬂtly devealoned to see vhethay sone of them in fact ghould

- have been deleriined fo be gublect inventions and to wcover any

‘ :4.::.-‘{1'(28."’..1':“33 in.eontrectors’ reportivg gvstems, - Many contractora . par?icalrr‘iv
““4hose who have strong commerchal positions supsvorted by their {ndependently
“develoned patents, moy strongly resist a contractunl reawirement that
they disclose thelr records relating to their owm inventions. These

1

records. are. Jealougly.gusrded-from seogpebitorgsand=clogaly-hekd={x
conildence, : _

Shpaed
| FR RRALIN L ROSS
_ _ Devsty for Requiremanty
‘ / Research & bevelopment
_ {@”ﬁmu By
, o S Essistant Ssorcts:
1 AtSachment S : o Researeh 2nd Dovelopment

Cy A¥CHD ASPR Supplement,

Chenge 1
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.The policy'alsolrecognizes that the publio interest would alsg be
served by accdrding exclusive commercial rights to contractors that
_have establlohed nongovernmental positions wherein it is likely. that
inventions would be put into clv111an use by the contractors.

DOD patent rishts policy

DOD's policy and ?rocedures with respect to ac@uiring property
rights to inventions and discoveries resulfing'fromﬁthe,performance of .
Defense contracts_are oontained in section IX of ASPR. In accordance

@Wi$hﬁ$h§ﬁGOMBTﬂm8H$t gpatent policy,. the procurement regulatlon identifies

the specific circumsiances under which DOD will obtain title or license
rights to inventions. Basically, DOD will acquire'or resexrve the right |
to acquire title when: |

1. A prinecipal purpose of the contract is to develop or
~improve products or methods which are intended fér commercial
use by the general public, or which will bé required for =~ -
such use by governmmental regulations.

- 2. A principal ?urpose of the contract is for exploration into-
fields which concern the public health or welfare.

3. - The contract is in a field of science or technology in
which there has been little significant experience outside -
- of work funded by the Government and the acquisition of
~exclusive rights at the time of contracting might place
the contractor in & preferred or dominant position,

R TP The-services of the contractor are for the operation of &
- Government-owned research or produciion facility or for
coordinating and directing the work of others.

':GdnversélyfﬂWHere%th6wpumposewe£m$heméen$rnOﬁwiq-tngbﬂﬁ15=ﬂnonrPYiStﬁgﬁ'

technology and the work relates to a field in which the contractop_has -
demonstrated techmical competence agd_has”egtablished-a nongovernmental

commercial position, DOD will require from the contractor a nonexclusive

-6 -




: f// - royalty-free license to inventions. Under these guidelines, it has

generally been DOD's pmactice to acquire license rights to use subject
R

//f" | inventions, rather than require full title.

Tt is the policy of DOD not to écquire for the Government invention -

. rlghts arlslng from contractors‘ 1ndependent research and developuent ;°
% , o

programs, regardless of the, extent to whlch the Government flnan01a11y

participates in such efforts, This policy recognizes thal contractors!

nﬁnﬁ%**ﬁ*“fnﬂépen&enidreseamohﬂandmdexe&opmeniﬁprogramsmarewnotwperformed pursganﬁhw;mw&w“mm

%o a direct’ conbraet accordingly, DOD belleves that o legal basis

exists for obtaining rights in resulting 1nvent10ns.

Contrack 1nventlon reporting requlrements

.gva CDOD requlres that an approprlate patent rights clause be included
C;E Cin contracts where the periormance of research,.experlmental, or develop-~
mental work is contemplated. DOD generally utiiizes the ASPR Patento 
— Rights (License) olause for such contraot.effoft. |
Under this ASPR olause, contractors agree to grant the GOVernnent

an irrevocable, nonexclusive, and royalty-free license to use each

o subject invention throughout_fhe world'for‘governmental purposes. 4

subject invention, defined in the clause, is any invention or discovery,

' whether or not patentable, whlch is concelved oxr flrst actually re&uced : '_ifn:”

“wtOWpractlce 1n¢thencourse eﬂ»ox%under thewconmrnﬂ+ Thead9f3n1t10n o

. 1ncludes, but is not llmlted to, any art, method, procoss, machlne,

mannfacture, design or comPOSLtlon of matter, and any varlety of plant,
whiCh is or may be patentable under the patent laws of the United States

(' or any foreign country.
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ATR FORCE TR&D POLICY COUNCIL MINUTES

11 APRIL 1972

| The third meeting of the Air Force IR&D Policy Council was _
held on 11 April 1972 at 0930 in Secretary Hansen's offlce.f A list
of attendees is attached {Atch 1).

Secretary Hansen opened ‘the . meeting with 1ntroductory Temarks
on the actions taken since the last meebting.. He mentioned that at Lhe
'DOD -IR&D Policy Council meeting held on 8 February 1972, Dr. Foster®
asked the Services, on & quick reaction basis, to compile a list of

“guality-exdnples-ef~oubpubs=from=ER&D+ Sy /ST G s =10 exceileﬁ+ Job..and...o.-

& notebook containing these examples was delivered to Dr. Foster on
~time. A copy was.also provided to each Council member. Minutes from
the DOD IR&D Council meeting were also distributed to the Council

members,

The Chairman welcomsd General Evans who has replaced General Kucheman
as ‘the AF/RD Council member.

The Chairmen suggested that the Air Torce IR&D Policy Council also
incélude a representative from the General Counsel. The rembers agreed
and a representative from the General Counse7 will he 1nV1ted
(Actlon Executive Secretary)

“Secretary Whittaker_suggested that-the-Council-look-into-the - .l
question of patent rights from IRZD programs. The Chairman suggested
that the General Counsel member look into this area and brief at the
next meeting. BSecretary Whlttaker offered staff assistance to SAF/GC i
(Action: SAF/GC)

Secretary Hansen asked if there were any. obgectlons to the minotes
of the last Council meeting held on 2 February 1972. Since there were
none, the minutes were approved and the Chairman moved directly 1nt0
the agenda..

AGENDA ITEM 1. Brleflng BY Audlt ‘1*on the’ udlt of

Alr Torce Manaaement ot 1R&D.

‘As this reportbgoes to the 08D Comptroller, the purpose of the
briefing was to inform the Air Force IR&D Policy Council members of
- Aits content. The-audit report contained-12 recommendations intended. .
to improve (a) technical evaluatwop procedures, (b) surveillance of
‘the coniractors' managersnt of “IRS _eouts,r(e)'veporﬁiﬁg_of?evélﬁetion

&
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PATENT RIGHTS: ON TR&D

At the last Air Force IR&D'Policy'Council meeting (11 April 1972)

_5Secretary Whittaker suggested that the question of Patent Rights on

" IR&D be again reviewed. Mr. Munves, from SAF/GC, is preparing the
-legal presentation. This subject has been reviewed several times .

”;1n the past with the conclugion reached each time that the Department- -
'of Defense does not require nor desire patent rights for IR&D.

A problem already exists in 1dent1fy1ng all the inventions
>~ R&D cts (GAO report on."Need for Improved and

‘Uhder“Government “REFEETEH and:
Development Contracts," dated December. 1971).

A DOD paper, jointly prepared by Dr. Foster and Barry Shillito
in Pebruary 1970, reviewed the DOD rationale on IR&D and B&P. The
following, dealing with patent rights from IR&D, is all quoted

Trom this paper:

"In 1968, the last year of record, in the divisions of
companies performing DOD contracts the DOD- reimbursed about 45% of
the IR&D conducted by major DOD contractors; the remainder is ' _
reimbursed by other custcomers or comes from company profit. It has

. been DOD policy that the DOD is not entitled to receive rights to
“data and patents arising from IR&D. - The question then arises, should
DOD receive rights in proportion te its expenditure for IR&D? In

most IR&D programs, projects are supported in part by commercial
customers as well as by the Govermment. In such cases, it would be

~discriminatory on the part of the Government to insist upon rights

which do not accrue to other customers suppoerting the same program.
It is dirfficult to see how it would be p0331ble to exer01se only a

. partlal right in intangible property.’

"Patent and Data Rights Alternatives-

Contlnue the present DOD policy of not taking rights to

"iﬁlnventions and technical data arising out of contractors’t TRYD [N ugvt- S

versus adopting the AEC poliey: of taking patent and data rlghts where

that agency funds in-excess of 20% of a contractor 8 IR&D costs.

1.  Retention of rights. in these areas by & contractor
--encourages private investment in advancing the
technology base of the United States. This is-of
direct benefit to the DOD. S :




2: Work begun under an IR&D program frequently is u
in and becomes part of & direct DOD contract at wh
point the DOD does obtain full data rights.

g |
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3. .Theéébvernment is not a privileged customer.  When the
contractor has customers. other than DOD and all
customers have shared in the cost of the TR&D, it is
not possible, based on the reimbursement cf these '
costs, Lo establish Government rights to the resulting

. patents and technical data.

k. There is no need for a centractor to segregate his .
. IR&D program (separating that for which he wishes to
retain rights from that which he does not) hence, we
retain technical visibility of his work.

5. Contractors w111 perform more Worthwhlle work where
they believe they have: a chance of improving thelr
competitive position. 'This attitude would be lost
if their "developed advantages" were given to a
competitor who may possibly beat them ocut in a
competition.

6. The administrative effort and cost to the Government
© would be substantially increased as a result of
implementing a policy of acquiring rights to such data.

CONS

1. The Govermment is restricted in ite-ability to broaden
the base of competition by not having technical data
rights derived from contractorg' IR&D efforts.

2. A Govermment development program with one company may
be restricted since the company under contract cannot
use information developed by another company under

- that company's IR&D program. :

3. -The DOD and NASA do not operate under the same policy as
AEC. Therefore, there is lack of uniformity of policy

between.the three magor Govermment agenciesg relmbur31ng
R D 08168, " ) s

~ RECOMMENDATION : ”That the Department of Defense eont:nue its present

policy of not aequlrlng rights: to technical data and patents arising .
from industries! IR&D programs.

S This recommendatlon was-approved by. Secretary Packard on .28. February

1970.
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' THE GOVERIMENT'S EN’I‘ITLEME\T TO PATENTS |

and
TECHNICAL DATA DEVELOPED IN IR&D

"'This memorandum summarizes:. (1) the history of:current DOD
‘policy regarding patents developed-in IR&D, and (2) the ASPR
”sclauses which concern techiical data and patent rights. A

.: typical patent‘rights case is appended to this memorandum

at psgeAé,

. C e
L
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_A.-rGovernmenﬁ'Patent Rights Policy

" Pregident's Policv Statement ~‘1964_

On October 10, 1963, the President issued a statement

1 oflGovetnment Patent Policy applicable to all Executive

'Departments and Aoencles (28 Federal Reglster 10943 10946

 October 12 1903 now expressed almost verbatlm in ASPR

§§ 9-107.2-.3). T _f _ .

The President's statement was interpreted by Thomas

D. Hbrris, Assistant Secretary-of the Air-Forces

,{ ns Lallatlons and Logwstlcs~3f1n an 1etter dated

U

_February 4, 1964, to the Honorable'hohn L. McClellan

. _
L”Chalrman of the Senabe Subcommlttee on Patents ~ Trade- -

-Marks,Laqd-Copyrlghts; M, Moxrls stated that "it is




~our policy not to seek any rights in patents which may
| evolve. from such iﬁdependent research and development."

The rationale for this policy was easily stated.

The CGovernment does not. stand in any special
_relationship as a customer, and it, like other.
‘customers, should pay its share of the cost of

operating an indust¢rial firm which includes IRD
program costs., It therefore, as any other- _
customer, does not seek or expect patent rights
‘when the price it pays for commercial products
includes costs of IRD programs.  Nor does the
Department see any rational ba31s for applying

- as_a result of the President's'poliey.'

moré stringent rules, such as requiring patent -
" rights if it supports IRD programs, simply
‘because the contractor happens to have sales’
predominantly to the Government, provided the
IRD expense is allocated to all customers on a
fair and reasonable basis.

5Mr.-Morris concluded by.saying that "in light of our

. view of what Lhe Pre81dent ] pollcy was intended Lo cover

'.".q

]and our reasonsg for.not seeklng patents under IRD programs_-A

as a generalrrule, we do mnot expect any change in the

[Department of the Air Forcel position on this question

- - W -

Packard - Shllllto - Foster Pollcy Paper - 1970

P

.Ptésident's policy of 1963. It recommends that'"thé

Thls memorandunrreafflrmSWthe”prev1ouslywannouncedw“

:Depértmeﬁﬁ'OE'Defense continue its present policy of

ot acquiring riehts to technieal data and patents

arising from 1ndustrles IR&D programs.”
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GAO Report on the Need for Tmproved and Expanded Inventicn. .
Rights Surveillance Under Government Research and Dovelopn'
. ment Contracts - 1971

. . . F - .‘ N
BN " e
AN

Although this report:focuses on_the'means by whioh.the .1
Government can.dotefmine éno utilize its :igﬁts undor_
_COVéfnment—éponsoréd R&ﬁ'cohtraCEs,.it does-restaﬁo tﬁé
-'DOD pollcy regardlng cootractors independent R&D programs.

_Thus,‘

it is the pollcy of DOD not to acqulre for the
Government invention rights arising from contractors'

“”T;ﬁdependentwresearch%andméeve%opment PrOErRMG sbare st
.regardless of the extent to which the Government
financially participates in such efforts. This
policy recognizes thdat contractors' independent
research and development programs are not performed

pursuant to a direct contract; accordingly, DOD
- ‘believes that no legal basis exists for obtalnlno
rights in resulting inventions.

B. IR&D Defined " B

ASPR §‘15~205.35-state5athat a‘“COntractor's independent
‘research and development effort (IR&D) is that technical

effort whlch is not sponsored by, or requ1red in performance

- -

of, a contract or grant and which COQSIStS of projects,

falling within the following three areas: (i) basic and

'7app%&edm%%SG%mmﬁme@%&%wdeve&@pmen&wwandw&iiiaﬁsyéfemewnmd;_,

- other concept'formulétion_studies." '
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'IR&D costs are allowable in-accordancé with the provisions

and specific limitations set out in ASPR § 15-205.35 (d,e).
See also Act of October 7, 1970, Pub. L. No. 91-441, § 203,

' 84 Stat. 906. ¥

C. Armed Services Procurement Regulation Clauses

»'?he_Government'é entitlement to patents and technical data

rights is, in a legal_Sense,'readily determinable by reference

-FtéLthQﬂASBRiﬁQIhéﬂPBIIinﬁﬂf%ASERQElAHﬁEEA&Lﬁmﬂﬂﬂ@&ﬁi&&dﬂ%ﬂuﬂﬂgg;

Problems concerning the;Goverhmentfs entitlement to such

__fights usually involve the interpretation and application of
_thesé ASPR principles'with respect to the particular facts in

question, -

" Technical Data Rights e
"Téchniéalmdata".for purposés:of the.AéPR,-means;'
fecordéd information,aregardless of”form or characteristic,
| of ‘a SCientific-Qr.teqhniCal nature. Examples'bf.tebhnical

~data include research and engineering data, engineering

drawings and associated lists, specifications, standards,

_PLUCEbb”bhEEtb,:deUdlbé teuhniCdiﬁlepurﬁb, catalog~itemr o
¢ -ddentifications and related information. See ASPR
B T Y T T e e T
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Pursuant to_the "Rights 'in-Technical Data' clause,

PR S P PRI . R SNCIT R A e 1
tﬁc'GGVQIQﬂ*pt shall acquire "unlimited righ '--rights

u
[

to use, duplicate or disclose; in any manner and for any

-purpose, and-to_permit others_to do so--in seven cate-

gorles of technical data. Of ﬁhese categories,_the_two

" most relevant include

(1) technical data resulting directly from per-
' formance of experimental, developmental or

reseaxch work wnlch was spec1f1ed as an element

=t perLormance i tHIs 6T any other Government

contract or . subcontract

(ii) technical data-necessary to enable manufacture

of end-items . . ., or Lo enable the performance

- of processes, when the end-items . . . have
been, or are being, developed under this or any

- other Government contract or subcontract in =
which experimental, development or research

waork is, or was specified as an element of
contract  performance, except technical data
pertaining to items. components 0OY processes
developed at private expense."

. See ASPR'§9-203(b) (emphasis added).. The Government

acquires only limited rights in technical data pertaining

- - W

to items, components or processes developed at private

 expense.

“This, the extent of-the Government's entitlement to

“technical data rights is'linked”to'the'éxisténce of a

particular contract. That contract--its special provisions,

K




' schedulee, statement of work,'data requirements, etc.--

~data clauses are designed to operate. That contract.is

provides the necessary framework within which the ASPR's

|

fthe yardstlck by whlch it may be determlned whether the

data resulted from work spec1f1ed as an element of per—

foxmance or_whether, perhaps,_the data pertaln to 1tems,'

components ox processes developed at prlvate expense,

Legally, it is clear thaL data developed in a con«\

tractor's IR&D program is data developed at prlvate

expenSe._ This will remain true only so long as the

“Goveznmentfs IR&D policy continues to presume that IR&D._.

‘data developed by a contractor with a substantial pro-. .-

portion of Guvernment business is nonetheless data

k) .

-  deve1oped at private expense.  -There is no legal bar to

 Patent Rights

Patinitl <~ Suson

the implementation of -a contrary policy; nox -is there

legal cause to change the present policy.

'Th '"Patent nghts (Tltle) Clause', ASPR §9 107, S(a)

P

prov1des tbat the contractor agrﬁes to. grant the Govern-*
‘ .
ment all rights, title and_xnterest in and to-each Subject”'
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- acquired.

Invention."
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ment has alr

(It is presumed,
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See ASPR §9-107. 4. )
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of course, that the Govern-.
b

g
Obviously, the definition
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of "SubJECt Ihventlon is Crucial with respect to the

"Inventlon mmans any 1nvcnt10n or dlscovery, whether or mnot

;_.wgatentable

scope of the Government s rlghts°

SUbSECtloj (a) (1) of the. clause pr0v1des ‘that ”Sub]ect.-' i

001ce1vcd or fllSL actually reched to practlce

- in the course of'or_under'this contract‘

schedules,

. N ‘ 4 * - . ’
"~ the course of which the invention was

colitract.

(EmphaSls added )

Thus the extent of the Government's entitlement_to

.exclusive rights in a contractor's invention is determined

-

- by the particular contract--its special provisions,

statement of work, etc.--under which or in

"econceived or first

actually reduced to practice.' The Government's claim

to the patent'righES'is made with respect to a particular

The ASPR clauses xreflect no provision-.for the

acquisition of patent rights to inventions developed in

& conit¥actor 's TR&D Program,

CAsATH then)the  Govertiment

can make no claim to. inventions developed in a contractor's

MVMIR&D,program;d

LS
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D.. An Example: . The_Chemieal Millihg Case
- In 1946'rhe Army Air Force .awarded to North American

Aviatlon Inc. ;. aECPFF contract for study and research relateé
t‘

:.to the NAVAHO MlSSlle Program, a developmental program. leadlng
to the practical de51gn-of a supersonlc guided missile.
. Thereafter, four addltlonal CPFF contracts were awarded to

' North Amerlcan for. contlnued research development testlng,

Yy

~and productlon of the NAVAHO gurded m15511e system. The .

Government terminated the_program in 1957, incurring a total

program cost of $547 million.

The subject contracts contained patent rights provisions -

_ whicb'granted to the Government an irrevocable, nonexclusive,
royalty~-free license to use any "subject invention" made in
 the performance of the contract. '"Subject invention' was

‘defined as any invention, improvement, or discovery (whether

+

or not patentable) conceived or first actually reduced to

practice in the'performance'of the experimental, developmental,

or research work called for under the contract.

.North American invented a basic chemical milling process,

fInventor-laboratory notes, technical rsports, and other

reeords.ofﬂthe'contractor.showed.that,the invention was made




e - e
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to solve a problem arisiﬁg in the performance of the missile

n Bonm o o A T o gale 2. -~ $
coniracts., When the Air e firs!

“invention, it raised the issue of the Government's rights to

‘royalty-free use of'thefinvention, but the issue was not
resolved. :
~ The patent issued on March 20, 1956, entitled "Process

of“éhémiéélly‘milling structural shapes aﬁd_reéuitant

article," is the basic chemical milling patent. It describes .

‘a process of selective removal of materials by_chemical

‘etching to close tolerances and is used when ‘curved surfaces
and intricate parts are involved and when mechanical milling-

- of materials is inefficient or incapable of producing the

desired results,

Ll o TE I




According to North Americah, if an employee-inventor

o stated that'he chérged‘his tiﬁe directly to a Government
~contract in fhe éggception or the reduction_to p;acti§e 6£
_éﬁ invention, éh:investigation was then ﬁade_to-determiné'-.
whether the invention-ﬁés Within_thé_scope-of work éalled_

- for -under the contract. If not, then no license was granted

to the Government. Similarly, no license was granted to the

.Government where the inventor charged no time directly toa

Government contract in the conception or reduction to practice

of the invention.

The North American patent counsel determined that the

‘basic chemical milling invention was made outside the scope
- of any contractual cbligation to grant a royalty-free license_
- to the Government. . Interestingly, Noxrth American‘s_director _

‘of accounting reported that all supervisory engineers charged

their time to an overhead account, regardless of the work .

" being donme. Thus, the inventor's time would in no event
_ 2 s : |

have been charged directly to a Government contract.

_was'made.during work conducted to solve problems under the

 _c0ntractua1 research and development work.

10

—..Furthermore,..there was a credible argument that the fmvenmtiom -




North American subsequently granted licenses for the use

*

nvention to Turco Products, Inc., who granted numerous

et

of the.

. sublicenses umder the patents. Through June 1963, Turco was |

paid approximately $513,432_in royalty payments. The GAO

determined that 93% of this amount was charged to Government

contracts'by the-sublicenseéé. Half of this amount, was

eventually received by North American, or approximately

© $238,750.

P T

' determiﬁeTthe-Government’s rights on the chemical milling

patent, to recover previously paid royalties, and to avold
future payments of such royalties. It was also recommended

that the ASPR definition of "subject invention" be broadened

 to establish a presumption that any invention made during

performance of a Government contract is a "subject invention:.'

-The General Counsel's Office, Department of the Air Force,

undertook negotiations with North American to recover pre-

 viouS1y paid royalties. It was decided that a legal action

for recovery of 100% 9£ the royalty payments was inadvisable.

‘Accordingly, an agreement was made between North American and

- the Alr Force-whéreby (1) North American paid $156,819.72 to )

the Government as a settlement of royalties paid by qug;nmeﬂt'

11




contractors prior to September 30,'1964; (2) North American

-_Tﬁrco from;vaernment éontractors after Septéﬁber 30,_1964;
_'and.(i) North American granted_royalﬁy~frée ligénséé unde:
12 North American éhemiéél milling patents and 5 ?atent'_

.applications inzthat aré;. |

'Thé'ASPR descfipéioﬁ of'“Squect'inﬁention" ﬁas éincé‘

been changed. A "subject invention' now means "any invention

_or discovery, whether or not patentable, conceived or first .

actually reduced to practice in thé'coﬁrse_of_or under this

contract." See ASPR § 9-107.5(a,b).

12
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_ATR FORCE IR&D POLICY. COUNCIL MINUTES

ke
The fourth meeting of the Air Force iR&D Policy Council was
held on 30 May 1972 at 1500 in Secretary Hansen's office. A list .
of attendees is attached (Atch 1).

30 MAY 1972:

Secretary Hansen opened the meeting with a few remarks on the
evénts. that have taken place since the last meeting. He mentioned
that Mr. Munves has been appointed to the Council as the repreaent—
ative of the General Counsel. He stated that AFR 80-53, "Téchnical
Evaluation of IR&D," was published on 1 May 1972. The Chairman alsc

_pointed out that the recent GAO repori on DOD maragement of TR&D '

(Report No. B-16703ll) has been issued and, OVerall, wes quite Paiopo

able to DOD. -Copies of -AFR 8C-53 and a summary of the GAO report
were distributed to the Council members by the Bxecutive Secretary.

The Chairman then discussed the DOD IR&D Policy Council meeting
- held on 2 May 1972. The Aerospace Industry Association (ATA)
presented their recommendations for improvement in technical evelua-
. tions of IR&D to 08D. Secretary Hangen pointed out that the ATA

T - briefing was somewhal different than the report which was provided

£
i\r. :

previously to the members. Copies of the AIA briefing were given to
the Council members. Secretary Hansen felt that the AIA briefing -
showed & lack of awareness of the problems faced by DOD. .Ie had-
already expressed these feelings to members of the AIA on two-
occasions. . :

Sécretary'Haﬁsen'aSked'if there were any objections to the _
minutes. of the last Council meeting. As there were none, the minutes .
were approved and the Chairman moved directly inte the agenda.

AGENDA TTEM 1. Patent Rights on IR&D.

_ Mr. Munves provided some historical'backgrOund on the present
DOD policy of not requiring patent and data rights for IR&D projects.
This policy was reaffirmed in a Packard-Shillito-Foster policy paper

wdn.February..l97 0. .During.the..discussion,...the. Chairman.poinied..oul

that-this-question-has-been-revicved several-bimnes: over the Yoot v

. As recently as February 1970 Secretary Packard approved the present

- policy. In order for the Air Force to reopen the issue again, the
~Chairman felt that something significant and not previously con51dered
~should have occurred. Mr. Munves stated that, since contractors have

n




complete management and accounting control, it is possible to classify .
the work involved so that significant inventions.are beyond our patent:
rights. Oversimplified, we are entitled to rights under funded
- contracts only. The conclusion reached was that the Council would.

- drop this as an action item but that both Secretary Hansen and
‘Secretary Whitteker would informally discuss the subject with their
counterparts in 0SD. Coples of the paper prepared by the General Counsel
are attached (Atch 2) .

Secretary Hansen raised the issue of security classification and
‘export controls on contractor IR&D projects. He said that under a
contract we have security conbrel, but under IR&D we do not. He cited
the example of two engine manufacturers. One is prevented from '
exporting the technology ‘developed on a Government contract because

CIETIETClIaAsSsTTIed T tRETOther Having devervped=the-sane technoTogy=at e
private expense under IR&D, may export the technology through the
Department of Commerce. The Chailrman asked the Executive Secretary

" to arrange to have both the security classification question and the 
guestion of export policy reviewed and presented to the Coun01l at
the next meeting. (Actlon Colonel Klely)

AGENDA ITEM 2. Role of_the AFPRO in Technical Evaluations.

Mr. Lloyd Mitchell from AFSC made a presentation on the role of
the AFPRO in technical evaluation of IR&D;_ZThe present role of the
‘Contract Administration Office was described as: {1) Advice to the
. negotiator prior to and during advance agreement negotiaticns on -
. (a) the validity of contractor. forecasts re sales, overhead rates,
and other Torecast data plus recent past data, and {b) technical:
efforts performed in the past which were questioned as improperly
categorized as boocked by the contractor and pointing out problen
areas for technical review and assistance, and (2) Administration
of the advance agreement. The Council discussion pointed out that
gome of these functions, especially those concerning financial data
and allowability of costs, duplicate the role of the Defense Contract
Audit Agency. AFSC recommended that the AFPROs participate in the. -
following five activities: (1) advise AFSC of problem areas requiring
special atiention, (2) check the accuracy of the material provided by
_the contractor, {3) assist in sétting up and solving on-site review

.‘“hrnhWqu (b)) assist AFSC in negotiat “of advance agreements, and

(5) increase awareness of efforts coh&uctéd in IR&D. .

. The:Counc11 had no objections to the normal contract administra-
tion and advisory role where the capability exists. However, the
- Couricil did hot agree to provide direction to expand the- role of
- .contract wdmlngc*ﬂauﬁon offices to include ary new activities = - .«
I , associated with technical eveluation of IR&DL as recomnended by the
L ' Air Force Auditor General., The Chairman will provide the Councilfs
h ~ view to the Auditor General. ;
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PATERT ARD DATA RIGHTS ON TR&D

The-DCS/S&L,_Directoratg of Procurement Policy, HQ USAT,

‘has completed a utudy (Aprll 19(2) on Rights in Technical Data :

.reCOmmendations mede. One of thbﬂe recommendations (fS) is that

~~for Advanced Protobype PrOJ&CtS. hls study, there were nine o

relatlonshlp to rights in data.‘

The Air Force TR&D Pollcy Council meetlng, held on 30 Ma ey 1972,

- discussed this issue, Mr Nunves, from SAF/G ’ presented a 12-pag¢_

~ paper entitled, "The Government‘s Entitlement'to Paterts and Tech—:'

nical Data Developed in IR&D." A copy of ‘this SAF/GC paper, AOJD'

W1th thﬁ Alr Force TR&D Council minutes Irom thig meeting, have
been provided to botb the study team 1eader (AF/IGP} and the AF/RD o

'representatlve on .this study team.

The Air Force TR&D Policy Council discussion of this subject

pointed out that the DOD policy of not requiring patent and data

rights for IR&D projects has béen revieved several times over the

years. Affer an extensive Teview of th

the ASPR Should c_arlfy the qaﬂstlon of TRED no¢1cy and its total TT—

& ARG COHE T Feb Tty i

19706, - this policy wasjreaffirmed by a'Packard—Shillito—Foéter policy 1.

paper. The Chairmen of the Air Force TR&D Policy Council,

12




Seerétary Hansen, felt that in order fof the Air Force to reopen
the issue again something signifTicant and not previously considered. .
: should have occurred

- The concluulon reached by the Alr Force IR&D Follcy Counc11

wvas that the Councnl would drop this item but th&u both

T Sacxebdry Hapsen and Sec1eta ry Whlbtaker vould 1niormaL1y discuss

~the subgect with Lhelr counterparts in OSD

-We have now had the Generai Counsel _uhe Air Force IR&D Ibllcy

Counc1l and the Data Rl“hts Group review the DOD pollcy of not
requlrlng patent and data rlghts on IR&D.. No baszs,for challenciné.
this po1icy has'yet been developed. The Data Rights Study Group's i
:ecommendation that the policy be clarified anﬁ‘reflected_in.the
CASPR 1s not meaningful. The poiicy_iS'élear. iﬁe SAF/GC.paper_aléo_
‘shows that it is covered by the'ASPR 13nouage.-'(Patents_are_obtained
'  under_contract.—-IB&D_is:outside contrégt§;)'_The Ddta Rights Study
G:oup implies that thefpolicy:shoﬁld-be changed, but-does not'saj

'how or vwhy.
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L S%. 7 DEPARTMENT OF THE AIR FORCE . SERIR
T S e T . WASHINGTQ"*' T A
- - OFFICE OF THE ASSIBTANT SECHETARY . o

" - MEMORANDUM FOR.LIEUTENANT GENERAL COFFIN, -obbR&E

SUBJECT: - Government Patent and Data nghts in IR&D

g _"Dr. Foster and I spoke on this subgect by phone thls
¢ morning., He is willing to recpen the matter at our next
‘I, 'DOD IR&D Policy Council meeting. Attached are: (1} a

"rhe Government' 8 Entltlement to Patents and Technlcal Data

'August 3,'1972“ L e

. Talking Paper on Patent Rights on IR&D, and 2) a memorandum,rf:i;:'x "

~peveloped i IRE

éftagff"meeting of the Air Force IR&D Policy Council,
E_ﬂj{h;~: was that because of the review and decision in 1970 by

could successfully advocate,
for the case in which ‘'we must pay royalties to a company for
the use of work which he did under IRS&D sponsorship.
companies have recognized the potential impacts of such a -
sltuation, and voluntarily grant rights for royaltwaree
_..government use of patente, even though there 15 no requxre-ky
... ment to.do so. : '

: The problems of patent rights were greater when ‘the
,gff.industry sharing was greater. Also, people pay more attention
ﬂ,_to this ‘sort of thing today than they have in past years.

- that you may want to distribute some information to the
“{‘_members,in advance of the meetlng 50 - they can come prepared.w

This subJect was discussed in detail at the 30 May 19721;” L
_The coniclusion . ... -

Secretary Packard, there probably wasn't any change which We:f"ill
‘We remained concerned, howéVer,i‘““'

Some S

i S
e 1y request that this subject be placed on the agenda - 'fﬁ;ﬁ-ﬁ;;-
- for the' next DOD IR&D Policy Council meeting, and suggest = '

‘f'_antmnvmﬂaneena‘ =
C7 Assistant Secretary
Regearch and. DeveloPment

e -y Attaghmnn.
"~ 1, Talking Paper (ItewY)
2, Memotrandum (Item [0}

e e L - o _
C}’ "0 ‘(‘2"-’! A h }:.' SAF/IL (Secy Wh;.ttaker)
o : - "AFSC/PP (Gen 0'Connor)

AF/RD (Gen Glasser)
}AF/RDMA(L/C Jakubowskl)

SR |{ " AF/RD (Gen Ewvans)
(- 11  AF/LGP (Gen Trimble)
e bl SAF/GC (Mr Stempler) . N
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The fifth meoting of the IR&D Pelicy Council was held on 9 November 1972
al 10:00 A, M. in Room 2, O8] Confercnce Area ILSOJ at the Pentagon.
Those aitending arc hsted on Altachment 5.

The Chaifman, Dr. Foster was delayed and in his absence General Coffin
opencd the meeting. beforc, procecding with the plunncd a"cnda, the
_ fo]lowmg ltc.m'-: welc discussed: : '

i .T-hew-i~n*t\e-j:‘i‘a;c’e~"-~'b"e"t'\'v'e“:e"JT':Nﬁ?S";f{"'"‘hﬁ‘ﬁ.ﬁ":’"’D0 D e ehnieal personne] with

respect to technical evaluation of contracter's programs, The NASA
representative, Mr. Vecchietti indicated that the NASA review effort is

Cmnuch more limited than that of the DoD. A new guidance document,

dated Octeber 26, 1972, has been published and copics will be furnished
to the secretary for dis tribvhon with the I"nn utes of the n‘u:,c,tmff

2. A meeting with the Comptrcl] er Cor‘eral Mr. Statts, is to be .
held on 27 November 1972, The Council was advised that this mecting

is being held at the request of GAO and the agenda is being established.

However, following the DoD presentations rcquested by the GAQ, ther
will be a discussion period to discuss various IR&D problems. Technica1
evaluation eifori and relevancy are Lwo likely topics. The Council

- directed that OAS D(TE\ 1) and ODDRLE pcrsonnel -~ as a.team effort --

prepare an issue paper covering IR&ED topics that will be appropriate

for discussion with the CGAQO following the briefing.. Furthexr, the Councii
direccted that a short position statement be pre pared in support of cach
tOPIC. ' CArL, '

At this peint the Council took up the regular agenda items beginning with
I“valuutmn Simplification, '

CUINCAC cm'dcmm. witl an.as, qmnme,p 'madew]ay the C@unt

g g._

2 May 1972, ODDR&E established a task to test five po.;sﬂ.ue I'I‘JGthO(lb
by which. Lhc magnitude of contractor IR&D technical reviews could be

substantially reduced, Two of these proposals involved preparation of -

brief IR&D technical plans (brochures), rather than the more complete

Sones now required. Three other proposals involved limiting the scope Gf

the technical reviews. The data relating to TR&D technical plans
presently in the hands of Dol technical evaluation teams could be used
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to check the validity of these pr oposals. After discussion, it was con-
cluded that only the 1§1§ter three proposals should be undertaken, and .-
they should be done on a low priority basis, The other two proyacts
were not considered likely o produce results of sufficient value to _
~warrant the effort required. Further, it was agreed that the new gulde- :
lines for preparation of IR&D Teechnical Plans would be followed for the
next year or two before attempting to make any changes in the approach.
Too frf.queni changes -- and changes to guidelines before sufficient
trial -~ are dlcz uptive and not conducive to effective opc,rduon.

Dr. Foster entéred the meeting at this time and opened a discussion on
e i.hc need for early action to provide negotiators with guidelines for .
_ estabhuinnp IR&D ceilings. He made the point that such a procedure’
should be simple and should involve such factors as the contractor's
prior IR&D ceiling vs. value of the program, the relative promise or
technical value of the proposed program, the expected level of business
and the dollars the DoD expects to spend for IR&D in the year being
negotiated, In addition, comsideration should be given to developing _
priorities designed to increase IR& D effort inareas where the DoD consmcl s
R&D to be inadequate. For exannp]e it may be appr opr 1ai.e to stimulate
IR&D in the consiruction industry where there has been virtually no change
in methods for years. Aerospace and satellite effort, on the other hand,
may be excessive and 1’educt10n in DoD support.may be approprlate.

Dr. F()ster reque'sted that OASD(I&L) review its pr'oduction c:-ontra,ct's to
detérmine what arcas might warrant additional IR&D support. FHe .| -
suggested that at least 6 to 8 areas be identified. The goal is to cover

60% or more of the DoD production contract dollars, DDR&E personnel.
are to work with OASD{I& 1) on this and advise OASD(I&L) which technology
areas should receive additional support and which should be reduced.

" Following this discussion, the Council took up the patent and data rights -
agenda item. Mr., Jones presented an Air Force view that the DoD may
“be-subject-to-substantial-GAC-and-Congressional.-criticicm. in.the. :fuLu'r A .
rEATRETTOT T AR T Aevelo PRI Wil chrthergoverimtentisrrequired-torpay-eulyz
. stantial royalty fees for the use of patents developed under IR&D programs
~thatl have been supported primarily with DoD dellars. Dr. Froesh, Navy

R&D Secretary, supported the Air Force view and advised that the Navy
1'ccc,ntl) had a case wherein a contractor attemn‘cd to impose royalty pay-
~ments for use of such a patent. In the general discussion that followed;
. Mr, Malloy made the point that the problem presented by the Air Force is
L no different and involves no more risk than we have bad in the past; yet,

ey
I




S - : . :
the DoD has'not experienced any real horror situations. Unusual problems
~ bave been handled on a case-by-case. basis. [n,addition, it was noted
by several Council members that a change in the DoD policy to ask for
- patent and data rights would undoubtedly cause contractors to 'game" the
‘system by holding patentable inventions outside the IR&D program.
-Mr. Malloy indicated that the pros and cons of the patent and data rights.
~questions have been exhaustively rescarched in the past and suggested
that before any action is taken, ‘Council members should review the many
' _'papcl s that have been written on this subject. This was. agr eed to and
the pqpc,rs refeucd to aré attached to these mlnute '

Since the meeting bad already run ove rtime ,-a complete presentation.
by Mr. Makepeace on the final report of the Committee on Nature,
e Qbjeetive s and Bifects o IR ED SWaE 1ot pos sible | HoWe Ve T, " the Fecommci~""
- dalions of the Commititee were discussed briefly and copies of the final
reportwere handed out to all members. : '

After the meeting, Dr. Foster instructed thc, secrelary to request the
Courncil Members to further review the report and its recommendations
and furnish comments and suggostmns for action. Thes se are to be sub- -~
“mitted to thé Council Secretary for transmitial to Mr. an \epeace b}
December 15, Upon receipt of these comments, Mr, ‘Makepeace will
reconvene the Committee, take approprla(e steps to further dcvelop the
recommendations, and 1hereaftcr report again to the Council, '

It is anticipated that numerous organizations outside-the DoD may, want
copies of the report. The GAO and companies participating in the
review have already made such requests. The Council review will pi‘Ovide
a basis for making any necessary revisions to the report before it is
released oum:de the DoD,

C E DEARDORIF
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