My company’s products — orthoch-

. burst of tortured’ reasonipg, the jury -
- awarded $16 million-in punitive dam- - .
~ages to the plaintiffs. L
- More. recently, Monsantn's G.D. 4
‘Searle ‘subsidiary was assessed $7 ©
‘Z millien” in punitive damages in a St.
i Paul, Minn;, case involving the Cop-
-~'per-7 intrauterine device that not only -
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ER ‘the longest-running tr:a.l'
o R{n Amenca’s history, a juryin .

g Belleyiile, HL, last year award-
- ‘ed pne dollar to each of 65 plaintiffs as

nominal damages for alléged person-.
al injuries in & case involving one of

larophenol crude — which is tsed 1o
make wood preservatives. Then, in a

has Food and Drug Administration

approval, but also a long history of -

safe use and medical acclaim.

After the Searle verdict, our stock-
holders — targe pension funds and
small shareowners alike — lost $700.
million in market value. That oc-
curred partly because the signifi-
cance of the case was greatly exag-
gerated in the public media, perhaps
because of expectations of a big set-
tlement. Bath the Minnesota and 1

* neis cases are being appealed.

These experiences are known only
too well by leading American compa-
nies, Punitive damages are an anom-
aly peculiar to the United States and

“are virtually unknown in the world's

remaining civillaw countries. They
also depart from usbal American le-

" gal practice in that defendants are

afforded few of the traditional safe-
guards. The result: Conduct liabte for
punitive damages is whatever a sin-
gte jury says it is.
~Commenting-on-punitive_damages
in a recent Supreme Court decision,
Assoaciate Justices Antonin Scalia and
Sandra Day O'Connior observed that

© “this grant of wholly standardiess

discretion to determine. the severity
of punishment appears inconsistent

", with due process.” .

“Across the board, modern tort law

- ‘weighs heavily on the spirit of innova- -
tion,” concluded Peter Huber in his .
_hook, *'Liability: The Legal, Revolu-
- tion and “its Consequences.” )

A 1988 survey of chief executive

" officers by the Conference Board.
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‘showed that uncertamty OVer po-
tential liability had led almost 50 per- .
cent to discontinue product lines, and
nearly 4 percent to withhold new

‘praducts, including beneficial drugs.
Half said preduct liability had a ma-

jor impact on our international com-
petitiveness, and 75 percent expecied
it to grow in significance.

My own company abandoned a pos-

sible substitute produci for asbestos.

just before commercialization, not
because it was unsafe or ineffective,

but hecause a whole generation of -

lawyers. had been schooled in asbes-

tos liability theorles that could possi-.

bly be turned against the substitute.
The punitive-damages system
makes it too easy for lawyers to per-
suade a jury — possessing little scien-
“iitic background-but-believing in the,
pussibility of a risk-free society — 1o

enirich plaintifis and contingent-feé

lawyers  with multimlllmn-dollar

_windfalls,

In ‘addition, according to the Con-

gressional testimony of Malcolm E.

~Wheeler, a pariner in a major iaw
-firm, “manufacturers are paying
massive ‘amounts . in . settlement ‘of
cases that should pever ‘have:been '
" settled, that should never have been
fited and that certainly should not be
resultmg in these kinds of settiement
sums.”

The foliowmg is the dilemma of
West Virginia Supreme Court Justice

We.abandoned a
possible ashestos
substitute for fear .
of Jawsuits.

Product Liability Mess” who wanls.

the Supreme Court to set national.
standards: “As a state court judge,
much of my time is devoted to design-
ing elaborate ways to make business
pay for everyone else's bad luck,”

This “harmless” wealth transfer -
-from “out-ofistatet “deep- -pocketl. ...

companies to lecal citizens is wrongly.
perceived as having no cost. Unforiu-

nately, local citizens are not neces-:

sarily the ones who pay in the specific .
case being heard; otherwise, the re-_
sults might be different.

Clearly, reforms in pumtwe-dam-

ages.law are vitaily needed by. the

“entire nation, Reform can come in-

" siate and Federal courts, particutarly

in the” Supreme Couri, which last’

week agreed to decide whether the

Constitution places limits on punitive
damages. int an earlier decision, somé
members of the Court observed that

. mg of trials into phases keep

-:inﬂammawry, unrelated e

. ance Wwith up-to-daie Governm

ting, must be resolved.”

ONGRESS can also deal with
the problem. A bipartisan prod-
: ucts~hab11ity bill. o:mtami‘ -

1f the case were still open, Thi

‘on alleged damages
::Iurcatitm — A two-phase trla

‘ing fairness, according to
,Harris poll. New Jersey and
laws expressly. prov;de for
*furcauon, which is allowed by_court
spracuce elsewhere but not used fre—
quently enough.

Additionally, good- falth comph—

régulations like those of the:
should preclude the imposit
nitive damages. Certainly, th hould
be the case in an era where: Gnvem~

ment approval for the’ markethgoi ..

certain products is obtainable only.
after years of data gathering and
careful review. Proposed .Federal
Jegislation and.New Jersey 1aw pro-
T vide oran ' F.A-defenge .

Finally, judges should more closely

review the amoonts given in punitive
damages and reduce disproportibns
ate awards. Maximum dojlar, limits,
‘are also_needed, and, jist since 1986,
eight states have enacied aw i
leg;slatwn Who loses with
- form proposats? Only p}a
" yers ‘and their already com;
clients ‘who might hit the
damages jackpot. But the whole: cou -
try wins with potentialiy 1mpnrt,ant
gains in jobs, new and improved prod-
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 issues,.which, in an app;;opnate' set-" |}






