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Sidce Under: seekicn 7 this productlon ‘inforrfation is presumptlvely . .
confidential; 1t may not be wade publlc inless it has been dEtErmlnEd to°'
‘be non~confidential in: accordance Wich ‘the proeedures SpEclflEd I6A0
CFR Part 2y - Certain types:of disclosure ‘are’ ‘authorized by the’ regul
tions. Under 40 CFR 2. 209(b) EPA may dlsclose otherw1se confidential’’

inférmation to edl ; . gre5510nal commlttee ‘or

Ceneral. TE EPA furnlshes confldentlal informztion T one
must inform them'of any unresolved: business’ conf1dent1a11ty !
covering the 1nEormatlon or any” Confidentlallty determinatlons that have'
been made coneernlng the 1nformatlon.

Under 40 CFR 2.209{c) EPA may dlsclose‘otheEW1se confidential lnforma—'
tion to another Federal _agency, such as the Department of Agriculture,
if (1) EPA receives a written request from ‘a duly authorlzed offlcer of,‘
the agency, (2) the request setd forth the official purpose for which =~
. the information is feeded, (3) EPA notifies the other agency of un—‘

= resolved business’ confldentlallty claims ‘and any confidentiallty deter—__
miniations that havé beed made concérning the information, and {4) the'
other agency agrees not to disclose the information further. without the
consent of- EPA or of’ the affected bu51nesses unless tha agency, has .
statutory authofity 'to cnmpel prbduction of" the 1nformatlon and to ma
the proposed élsclosur‘

&

Ta connection-with the RPAR- prutess EPA may furnls
cerning propqsed,actlons,mlncludxng produetlon 1nf
siofal ‘conmitteas. However, FIFRA "does fiot “r
Therefore, 1n keeplng w1th EPA‘s confldentl_'

formal wrltten request.

Section'$ of TIFRA requires that EPA glve advance notice f;proposed
. RPAR cancellat:un actions to the Department of Agrleulture for .
comment.: “This obviates the need for 'EPA ‘to récéive a written reques EE R
for the’ 1nformet10n from them.’ However, “tlie Department .of Agr1cu1ture ..
_ would still not 'be-able to publicly disclose any nanldentlal business .
informatlnn, including production 1nformatlon, that it recelves Erom .EPA

allow it to make such a dlsclosure."_'“

Assumlng that most of’ the productlon 1nformat10n in questlon An the RPAR
process is Canldentlal 1 will attempt kg, deal with your spec1f1c
concerns’ about how such 1nfnrmat10n ‘may be used 1n the process.,.
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. OFFIGE OF
GENERAL COUNSEL

MEMORANDUM

SUBJECT: EPA's Freedam of Mim“ét Regulations ‘and Procedures .

FROM: 6. 'William Fric
‘ Genéral Counsel (A-130)

TO: ‘ 3. All_Regiﬁhai_Counseﬁs

EPA's new Freednm “of Infurmatlon Ac ns have nuw been 1'
for over six munths.‘ 1 have ‘been generally pieased Witk the way 1n

whicH the varibus offlces in’ the AgEncy Havd acted to implenent ‘the T
regulations. T réalize thit the regulatipns are complex and that it

takes time for the full import of them to be understood.  As with any_ .
new reguiatlun, “there nas to be & perlod ou g . Whlch people ’
leara to work w1th the regulatlon. .

During the past s:uc months many questlons have bee.n ra].sed concernlr\g "
the meaning of various prov:Ls:Lons of the regulatlons._ ‘One of " the moB L
“important of these questions concerns the speclflc duties that have )
been delegated to the Offices of Regianal Cnunsel ‘Under- the regulatlon‘;
when a Yequestor appeals an inifial denial of a requeést for information,
the final determination is Tade by the General Céunsel. This fu1ct10n

B e

,WﬂmﬁWW”m__“"_“responsahlllty for. performlng .all _the duties a551gne

may in turn be delegated ﬁy the General Coinssl tothe” Reglonal Eounsel SN
or other EPA’ attorneys. ‘Under subpart ‘B of the, regulatlons cnnce:nlng -
nnnfldentlallty of business lnformatlon, flnal nonleentlallty deter-
minations are to be made by the "EPA Legal Office" ‘which is defined as

the "General Counsel and any EPA office over which the General Counsel
exercises superv1sory authorlty, including the various offices of Regional
Counsel." This was’ 1ntended as ‘an explicit’ delegat1on of authnrlty to
the Offlces of Reglonal Counsgel to make a1l final® ccnfldentlallty 5
determlnatlons' frcluding thode ‘where "the r requestor has filed a ‘formal
appeal of the inifial dénial based on a2 business confldentlality claim.:
,'for'ali business-confidentiality. matters. that arise - *
in the reg1nns,‘the ‘Offices of Regional:Counsel should -assume prlmary

office” under subpart 3.
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case ﬂeveloﬁmentsb Agency decisions, and spenific questions and
answers that have arisen under EPA's regulations. Attached to this
memorandum ds:the first oithese communitatidns;@ﬁ o ey
We are preparing a road show on the Freedom of"Informatlon Act and ther :
Privacy Act. Our proposal is to send ‘a representative of £his office

Loanyerepivnethat-requeg e tovpive-gsgengred prosamea in e on-bo b
Acts to an audience that would be made. up.of fepresentatives of all
interested offices in the region. The general presentation would
discuss the two Acts, EPA's procedures and regulations, and general issues
of broad applicability. After the general presentation, the represen-
tative would be available to meet.with specific offices, such as Reglonal
Counsel or Enforcement, in smaller meetings to discuss issues and ..
questions that have arisen in the specific activities of the offices.
We hope to have this ready in the text’ few weeks,' If you-think it
would be productive for. a presentatiun to be made in your reglon, glve .
Dick Boehlert a call. :

It is important fo¥" ud to Have a’specific’ céntact dr dontacts’ in"each
Office of Regional Counsel for Freedom of Information matters, If
you have agsigned specific responsibilities for Freedom of - Information
matters to people on your staff, please have them contact this office
so that we can develop a 115t of contact people.

As a final note, I encourage ou to cotact this brfice” whenever
you have Speclflc questlons P blems under Fraedom of Informatlcn; e
It is 1mportant that we coordln te ‘as much ag p0551h1e in thlS area.

Enclosure
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clear the denial with members of the Committee. If they do not approve-- --:
of the denial and EPA goes ahead and issues it and is sued. the .
Committee may recommend:that.thé Department not defend EPA in the sult. " *
Therefore, we usually folléw their recommendations.  We have -devélopad
z. good working relationship with the Committee. and-.the Department. -

"They have given us the impression that EPA’is one of thé outstandlngqﬁ

Fgencies in Lerms OF (COMPiying with the Freedom. of TaformAticd Aet.
This reputation is important to preserve.

The Office of Legal Counsel in the Department publlshes an_"FOT CASB
LIST" which is updated periodically. I have enclosed 2 copy of the
list. . This is very useful since it has all the FOI case citatiods =
in one place. T suggest that you make copies of this:list avaliable
to attorneys:on your staff who work in this area. We w111 send-
out new editions of the 115t as they are’ 1ssued- - v
-Also enclosed ig-al et of f1na1 detErmlnatlDﬂS that have been issued_”
by the General Counsel since the new regulations went into effect.

This is not a complete set, especially in the business confldentlailty
area because many are repetitious. - We have-attempted to ™ :
compile all significant appeal determlnatzons to date -and examples of
final confidentiality determinations. ' We hope ‘that the appeal decisions
wili: give. you some feel for. the issues that ‘have arisen-and w1ll ‘guide
you in 1ssu1ng Ainal confldentlallty determlnatlons for your reglon.

We will contlnue to dlstrlbute 51gn1flcant declsions made by the
General Counsel.periodically.. : In return we would like to receive copies

of all final confidentiality. determinations issued. in your. regiom.::We =@ =¥
will then distribute these to the other regions sbt’that esach region : -

will know what both headquarters and the other reglons are dolng

We have also enclosed coples nf typlcal correspnndence we have used in:
dealing with final confidentiality determinations. Many program

offices have asked us for guidance.in. writing letters. . We Have developed
some standardized letters that. we feel .way. be-adapted for use in the
regicns. A short explanatlon is attached to each of the sample 1etters.

As the General Counsel pnlnts out “in: hlS memnrandum, all flnal won
confidentiality: determinations: should: bel ¢leatred: with this offlcefbefnre'
they are. issued.::This: s mecessary so that we:can'coordinate-am gency—
wide position. an,confldentlallty ‘and:-get Department of Justice dpproval
of our decisions:.. In most:cases/these clearances’ can. be:atcomplished:

by a telephone call. In cother cases it may be necessary to send a
telecopy of the decision to us for review. To obtain a clearance of a ..
final confidentiality determination, call me at 755-0774 or Jim Nelson

at 755-0794. We will handle these zs quickly as possible. -

We are available at any time to answer specific questions that arise
vnder the Freedom of Information or Privacy Acts. We also encourage
you to send in suggestions concerning better ways to handle procedures
and questions that you feel should be addressed in future memoranda
for the benefit of all the regions.

Enclosures
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friformation clearly is'mot eatitled to’confidentisl trestment” Uiless

the program office-1s willing to say that the information 'is vot entitledfﬁ”

to confidential Eredtment, ‘the program office st ‘coticludé that it noy
be entitled-te éenfidential ‘tréatment... In-ordar to-deécide- that -the
. information clearly ‘ig.not’ entitleé to: confidential treatment, the B
program offide must éonaidér the aubstattivel criteria under b3 208 If

wthe program-office“Findgr

(a) The-busincsd has not taken reasondble rieasuras to Gl s
protect the confidéntiality of the Anformation: (such -as publishing it -
in anneal‘stoekholder repo¥ts or trade: journals -otr routinely giving it e
to- competitors without restrictions), or g :

(b) The information 18 reaSDnabye nbtainable without the

business'' consent: by 'persons - other thani™ government bodies by use of
‘legitimate means other than judicial pro¢essi’ (The information is-
routinely available in publications, libraries, ‘published reports by
state gnd’ lotal government, Federal agencies, private individuals, etc.,‘
is available tnpublic reférence’ faeiliries such as the’ docuient :
room at“the Securiiies and. Eichange Commission; ok'is” part of - the: public e
record in an adminiserative or court proceeding with no restrictions on :
its use.}; or ST

(c) Pisclosure of the Information 1s mendated by o statute
such as the Clean Air Act.. (However, there are restrictiens in section
2,301 ¢oncerning the extent to which Memission data" is publicly
available when 1t conteins trade secret Informatien.}; or

(d) (1} Disclosure of the information iz not 1ikely to cause
substantial harm to the business’ competitive position.  (The busineas
may be a public utility which has mno competition because’ it has an
official monopoly. This type of a determination iz a judgment call,

and a program office should refrain from hinging its de¢ision to reledse Y

solely on this.) and (11} If the Information 1s woluntarily submitted,
its disclosure would not be likely.to fmpailr the Government's abllity

to obtain necessary informatiom in the future. (This is alsoc a judgment
call, and the program office should refrain. from hinging its decision -to
release solely on this.)

Thus the test in your Step 3 should be not that all the five criteria
are met but that the progrem office canmot say that one or. more of them
is not met. The presumption here. should be in the direction of con-
fidentiality. However, if the program feels that ome of the substantive
criteria is clearly not met, then the program. may make the decision that
the information clearly 4s not entitled to confidential treatment.’ ’

If it makes that declsion, before it can release the laformation in
question, It must notify the affected business as specified in 2,205¢(£)
giving it the opportunity to sue EPA to preveat disclosure.
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" MEMORANDUM -

SUBJECT: Applicability of Subpart ]} to 40 CFR Part 2 o LSED Prepsred
;'J.rip Repox:ts HER S Lo biounmin w .

FROM: 'James C. ‘Helaou; Attorney

»Contracta. Genaralf Mminisl;rationﬁ

.nauch»(AVl343

TO: 'Hr. Genr:ge W. Walsh Assistant 0 the Director
Emission Standards and Engiueering Division (]'ﬂ) 13)

Hr. Tom Bib‘b of .your ‘staff :Lnforme‘d me ‘that you had sSent a memorandum; -
dated February-9,. 1977, to Don Hantkes:of .this office.conceraing .the" .
sbova refarenced-siatter. . I:searched our records:and was unable to .- - -
find the memorandum.. It is likely-that it never reached our off:lce. R
Tom Bibh sent:me. a dup] lcate. of ;the, memorandum: .

. The questions you raiscd are important. L'ven thnugh ESED trip repurts
are internally pemerated documents,’they often contain information ;ha:

-—nas_been supplied:by:a buginess:elther in written form or by allowing:.
EPA persvmnel: to:have:access. té a plant:during:which-the EPA persounel
make visual observations and discuss varlous matters with.plant persommel.:
The information.supplied - by the business in writing, . in. conversations ,
with plant personnel;-or:-in-allowing . EPA persomnel to obaerve;plant i
operationg.and:facilities may be information that the business considers. .- |
ag preprietary-or.confidentiali: As:such, a-presumption is,raised.that: .. .
the information may.be entitled to confidential treatment.under. Subpart..
B of 40 CFR-Part 2, In_:this,.light_,, I.will address._your‘_specific__--
questions. . - : e 2 B R ERR T )

{1) The. regulations always app].y to formation thst. _,.J. be em:itled
to confidentlial treatment. :The: regula:iona are not intenc!ed to hinder_
internal EPA use of information. The regulnt,:l_ona govern the treatment
of Information:when: someone. proposes.to make the Information:awvallable :
to the public or others: outside.of EPA. .The regulation should-put:
each employee: on-notice:that when: he or; she. is. handling business informat:ion-
certain special: procedures must. be. fulloWEd before the. dnfoxrmation con be .
released outsilde of EPA. . Ench employee should treat business: information .
on the presumption that it ie entitled to confidential treatment unless

the employee has, specific. knowledpe of, circumstances under: the; regulations
that make the information publicly available. . . )
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of the office that requested it. The ondy time thiz issue should even
arise 1s when the nature of the request from another EPA office
seems unusual to the FPA office receiving it. 'If that 1s the case,
the pffice Tecelving the request may feel it is approprilate to make

. further. inquirles concerning the specific "official need” that the
other ‘office élaims.- AR Lo

It may be appropriate, whea gending trip reports to other EPA offilces, . . i
to make clear to them that.the information contained in them may be
“entitled to confidential trétment.” If a’ final determination:his.been

made that 1t ig entitled to confidenrial treatment, this should be

made clear. If the information has not been cléared” in- any way: EIEN
concerning possible claims of confidentialit}r, ‘you - should make' this clear

to the offlce recelving the report. This is to put the other office

on notice that this 1s information that may be protected’ under:Subpart B

8o that they will not, release it: wir.h following ‘the proper procedures

for clearance. e Tt e

I hope this discussion answers your queations. if you have any
questions concerning this memorandum or” an other questions related to
the regulations, call me

cc. .A-134 Reading, .

A-134/CRBINCe] son/ca /W52
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notice format set out in Attachment 1, there is & presumption that- .
there may be confidential business information contained in it. T'herefora,

each submitter. wlio. made no glaim should receive a lettex. Since there . ..
will be a problem with neting. l:he claim.s on, previously submitted rebuttala.

the letter.asks the. submitter to. send.a. aew deleted. copy of the cri['inal :
' subﬂﬂ.asion to be placed in the pu‘nlic £ile.. . )

All of this ¢an be toutinely handled 'by OPP._ The publlc will have access
to the deleted veraions of the rebuttals. IFf ¥reedom of Information
requests are received for the undeleted versions, the watter will be. ., ..
hendled in accordance with procedures set out in 40 CFR Part Subpart T

This approach ahould ‘allow OPP Lo get maximum 1nformation in l:he rebnttals .
while at the. same time protecting i‘nformat.ion that is em:itled to .con-,
fidential treatment. . R .

+

Attachments

A—-lBA/JCNelson/cm/WSZlfSO?Ols/7—-14—?7
te.  A-134 Reading & Contracts .-
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ATTACEMENT 2

Letter to registrants and applicants for registration which have
already submitted rebuttal evidence without having been glveu the r
opportumity to assert~c1&1mstof’bu51ness’confldentiallty. L :

e

CERTIFT D HATL ™™
RETURN: RECEIPT REQUESTED

Addressee:

Re: Notice of Rebuttable Fresumption Against Registration and Rereg-
glstration of Pesticide Products Containing s OPP-— .

Dear :

'
In response to the above-referenced notice, you submitbed evidence in
rebuttal of the presumption. There is no indication ir your submission
whether you consider any of the information to be confidential business
information. It is EPA's intent to place this submissionr in the public
comment file where it will be available for public inspection.

Before EPA places your submission in the public comment file, you have the
opportunity to assert a business coniidentizlity claim covering part or

all of the information. Please examine your submission. If you consider
any of the information submitted to be confidential business information,
write to the address_set.out below specifyingwhich information—is claimed—
as confidential. If a confidentiality claim is asserted, the information
covered by the claim will be disclosed by EPA only to the extent, and by
means of the procedures, set forth in 40 CFR Part 2, Subpari B (41 FR

36906, September 1, 1976). ;
You have 10 business days from the day on which you receive this letter
to assert any claim. If you fail to assert a claim within the 10-day
period, the information you submitted will be placed in the public
comment file for public inspection without further notiee to you.

If you do assert a claim for part, but not &ll, of the information in .
your submission, EPA intends to place an extised version of your sub-—
mission in the public comment file, deleting 21l informarion claimed
as confidential. You may assist us in this work if you ate willing to
subirit, at the same time you submit your claim, an excised version of

~ your submission that includes all of.rhe.original information except -

the information that you claim as confidential. EPA would ther place
that copy in the public comment file. This will insure chat all
apprepriate deletlons are made.
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MEMORAWDUM

REAR Chemtcals

FROM: VJamee €. Nelson, Attorney

TO3 Director, Office “of Special_P sticide.R ew (WH—SG&)

David E." Menotti. Deputy \ dte General Counsel has 1
that the Office of Special Pesticida Review’ (OSPR) receives many
reguests fof cnmpany—submitted informatiOn concerning chemicals .
that are undergoing ecrubiny’ in E & RPAR process.' These b quesLs
may come from the public, business omipetitors, the préss, Ethe”

Comptroller Genaeral, individual members of Congress, or, congressional, .
committees” and aubcommittees nottd,” expressed his concern that =
the various requests of this natire acefved by OSPR may ba, receivingﬂ
different treatment.r ﬂe asked we’ to o

Prior to starting ‘thie" RPAR process £or particul r peaticide, EPA
has already collected a large quantity ‘of tnformation” “coricerning ‘the "
pesticide and the reglstrants or applicants. Some of this information:.
may be entitled to’ confiden:ial treatment After publishing a

mitted by registrants or applicants of in other information in
EPA's possession. Upon recelpt of such a request, OSPR must first )
consider who 1s making the request., The public, business competitors,
the press, and individual members of Congreas are treated alike in
responding to their requests. If a request I8 written, it constitutes
& Freedom of Information request (an oral or telephone raquest.
need not be honored) and is subject to the ezemptions in the ¥ 'edom
of Information Act, fncluding the exemption for "trade secrets énd.




ArrENpIX 3. —LE'ITER FROM DONALD ELISB'U‘RG,
“ror EMrrorMeNT STANDARSS; DEPARTMENT0F “LiABOR:
CEMBER 21, 197 7 a

U.s. DEPARJIJBNT‘OF LABOR

O:Fm::n 0F THE ASSISTANT Sacaz-mn FOR EEPLOYMENT STANDAans
WASHINGTON, D.C. 20210

DEC211g;

Honorable. RlcharGSOn Preyer

Chairman. i ! g

Subcommlttee on: Government InformathD'u
and Individnal Rights: [

Committee on Government Oneratlons

House of Representatlves

Washington, D.C. 20515

Dear Mr. Chalrman°~

Please accept my apology for the delay in respondlng to your
letter: dated October 26, 1977, -enclosing:a number.of. questions
as a follew=-up to my:QOctober 3: testimeny before your'Subcom-
rittee:on the Freedom of Information-Act!and: our: experlence
under exemptlon 4 of the Act. ' e Soam. o

Before respondlng,tO'your'questions, I do Wish to:state, as:'T
did in my:October 3: testimony,: that:we:fully:support the un-—
derlying purpose. of :the Freedom of-Information Act. (FOIA) to
allow access:to-Federal records: and information so: that: citi- -
zens may.-know how:their government:operates.  The Act:-should
be construed-liberally g0 as to provide the public . with. the:
maximum information:possible-consistent with.the law-and: ..
effective functioning of the government. We believe that
disclosure of information as to contractors' compliance with
Executive Order 11246, in addition to informing the public

on a matter of interest to all citizens, also greatly assists
us in our ability to assure an effective egqual employment
cpportunity program under E.O. 11246.

With your October 26 letter you peosed four questions, each of
which had a number of subparts. OQur response addresses each
of the questions separately and in the numerical order in
which vou posed them. Before proceeding, it was necessary,

in oré@er to respond as fully as possible to guestion 2, parts
{a} through (e}, to seek information from the Federal agencies
with compliance enforcement responsibility under E.O. 11246.
As soon as we receive the information from the agencies, we
shall respond to those parts of guestion 2. The following

are our responses to the remainder of your questions:

(209)
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responsible for conducting..compliance reviews:of Federal
contractors and subcontractors. The compliance-agencies
obtain possession of affirmative action programs in the
course of:compliance.reviews.:.~They hcld-possession of
these documents as -agents:of-the.Secretary:of.Labor who
ultiniately Has Tesponsibility. for the determinaticn of 7
congractor-compliancesand-hag-gontrok-overathesdisposi—r-
tion of-thesé documents:  Therefore-the Secretary-has
the authority to direct the FOIA release- policies; of com-
pliance agencies with respect to these documents. OFCCP
regulations-only:providesfor!teview:by the Director of
agency decisionsyto-diselose, not withhold;.documents.
Although as. a’'practical matter OFCCP:has:not found: it
necessaryito-réview ajency decisions toiwithhold:infor-
mation;: we:believexthat.OFCCP could:require:agencies to
disclose information if the Director determined.it;was

in the publi¢ interest and furthered the purposes of the
Executive- Order to do §0%- - : . . ;

k) Slmllarly, the authorlty and respon51b111ty of the
Secretary and-the: Director:under E.0..11246, including
iwhe: authority tosmanhags. Government’ 15@051tioh”df?dﬁéﬁ:
ments submitted under E.O. 11246, is ‘the:basis: For.
appeals to OFCCP of compliance agency decisions to re--
lease ‘information.- We believe: that an agency:is obli-
gateditocrefrain: from releasing 1nformat10n—peﬂdiﬂg a
decision: by’ OFCCP 'as:‘long as: the requ1rements of: the
FOIA are complied: with. RS

¢} We think that a change in the FOIA proeedures under

the! Exécvutive: Order’ ‘to-allow:ieach-compliance. agency to
“ithandle ‘FOIN reguests -and objections: from: contractors

‘would: be usseful., :It would: éxpedite: .the lentire . process

and help” ‘o-.eénsure: that the FOIA-time. limits are .com-

plied with. ::However, we-are concerned.that all;com—

-plifance agencies follow uniform procedures... If. such

a procedure were adopted; it:would be ‘necessary:to:

require some means of assuring uniform decisions in

parallel cases. . L T

Questlon

2) Your procedures prov1de that contractors, at ‘the, tlme

of submission of data, should identify any equal employ-

mént 1nformat10n that 15 ~beliéved -Eo -be :confidential ;and
f e .. S, o
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time of submission. The contractor will be given an
_opportunity to state its objectlons to_and reasong . for
nond1sclosure before a de01310n is madelon the FOIA ;

; h agency may by regulation re—
gquire’ ‘the 'submittér €6 so identify information when

.submitted. 1In the legislative, h1story of the 1974.
“amendients “té the FOIA; Congréss clearly indi

agencies have the authority to promulgate regulét16ns
implementing the FOIA.. Congregs.criticized_agencies

“whidh had regulatlons Brohibiting the “discloslite of

éxempt” information “and ‘approved regulatlons prov1dlng
for disclesure of’exenpt information when Jjistified by

_the public interest. .(See. House Report Neo. 92-1419,
.92nd"Cong. 2d°8ess.. o

it 14=15.)

We believe that, &s part of'theit:genéfal'authority
to establish. regulat;ons implementing the FOIA, agencles
may.requiré sGbmitters to ‘identify allegedly exempt in-
formation at the“tlme of subm1551on., Such’ a reguirement
will ‘asgist the _gency 1n meetl g‘the FOIA t1me 11m1ts
if a request ig receivad. D

i 1 t. “in’ our Opln Iy, .
Sedrets ¥ of ‘Labér his the' authorlty to promulgate regu—
lations including such a requirémernt as part of his
authority to administer and enforce Executive Order N
11246. The Secretary has the authority to reguire the -
subm1551on of . “1nformat10n and ,reportsy by Government

f -d 2]



215

In- Chrxsler Corg ch1e51nger-—F26——(3rd Clr.,jf
Septemher 26, 1977y, on the _other 'hand, the cdurt held ‘that
there is no implied cause of action for & submitter under
the FOIA. Rather, that court held that a submitter has a
cause of action to seek-judicial review.of agency action”
. \ 331 and,. the Administrative Procedure

led 'to a trial de novo -
but ‘only té a‘review by the 'couft of whether the “agency
applied the proper legal standards for the applicability
of the exemptlons and whether the agency considered the
proper factors in- determlnlng that dlsclosure wag per-
mltted under 1t5 own regulatlons."

a): The position taKen by the ‘Government i reversé FOIA
cases arising under Executive Order 11246 is that the
court should 1nqu1re only whether the agency dction was
arbitrary or capricious: and should 11m1t 1ts; evlew to
the agency record: - ’

b} Yes.s: YT Chrzsler, sugra, “the Court .of, Appeals
reversed’ the District court’'s ‘de. novo review bu
manded to the agendy ‘because the basis For "the’ agency
decision was not clear from the record.

c} We have taken the posxtlon that review should be..

on' adjudlcatory hear1ng.  We' belleve an ad]ud batory
hearing is not required in these ‘cases. =~

4) -‘OFCCP procedures pr"llde‘for an: opportunlty for fﬁ
contractors’ to present “gvids b o '
compliance agency Whlch rec

the contractor X 3ect10ns to dlsclosure. -

the compliance agencies’ always make’ every effort. to *

deal with contractor objections as rapidly as possible

so thatrthe’t me’ llmlts dn- the FOIA for respondlngNto.
:0 U




217

than Contract Compliance. This type of information is
collected in connection with investigations under the
Occupational Safety and Health Act, the Fair Labor
Standards Act and other employment standards statutes,
and Trade Adjustment A551stance and through surveys

mwconducted by ther B ¢
o £0. ulgm,k;mg unde; HOMe-Ofnthesa..
programs to establish procedures similar to those in
effect for Federal Contract Compliance Programs. In
those instances in which rules have been published,
the purpose of the rule has been to determine what ... .
information is disclosable rather than to determine
confidentiality. For example, the Cccupational Safety
and Health Administration has, by regulation, deter- .
mined that all citations isgued against.companies underj'
its program afe Tully dlsclosable when issued. In -
most cases, however,.it would be.difficult to establish
a general rule which would.cover all business data sub-
mitted because the c¢ircumstances of a given situation
may determine whether the information, as to the par-
ticular company involved, is confidential. While we
do not preclude the 90551b111ty of rulemaking in this
area, our experience to date" has' hot indicated any
particular need to do =0 since we have been able to
handle this problem through informal contacts Wlth the
organization which supplied the data. .- ... o ;

Information which may be subject to protectlon under
exemption 4 is the type of 1nfo:matlon‘whlch‘would_segm“ 4
most appropriate to rulemaking. (The Department.has-had
no. experience with information which might- be :subject;:ito.:
protection under exemption 8 and 9). Information covered
by other exemptions would not appear to be thestype of -
data which would lend itself to generalization so as to
be subject to. rulemaking... It:is.our understanding that:--
each Freedom of Information: request.must be considered
on its own merits and in;light:of:‘the: ciccumstances ..
prevailing at the time. We believe that the confiden-
tiality of: the type of ‘information:which would:ibe-sub=m
ject to exemptions in invéstigative:records;-.personnel  .::
records, ©r internal memoranda must be left to agency
discretion and would: not: lend“ltself toc the establishment
of restrlctlve regglat'

rovided w111 be helpful to B
dellberatlons.

I hope the infarmatLo
your Subcommittee in 1

Assistant Secretary

[Subcommittee note: Material referred to on page 4 is available
in subcommittee office.]
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Question -7

Your Freedaom of Infortaticn Act: regu1at1ons orovide for: determxnat1cns
af the conr1dent1a11t1 of 1nrormat10n bersre forma] submissicn.

ey

"'(E)' How do you treat a FUIA r=quest far th1s pre SSUBmi s

TAfdrmd tTon  oErore s determinationofcanfidantiald:
teen made?

(b} 15 “thers anything*ia-the FOIA- that permits-you to categorically
_“:deny requests fur this 1nrormat10n7

{c) Can a aeteranat1on of conr1dent1a11ty ‘be nade 1n advanC° of
“Tantactual’ request for: the information?:~Shouldn't a- naw.
‘dEtErmtnat1on be mads at the time of the request, since’
information may loSe dts  confidential:character over. time
~or the public interest may require a dlrrerent pcI1cy at
the time the data is*requestad?. . -

{d) " Does ‘tHis same-"pra- submission" determ1nat1on grocedurs. apaly
to contidential business 1nrurwat10n subm1uted in FO& ru]e-
‘making prodesdings? v i o e .
Resgcnse k S [ S

ugfhe‘dedfénﬂTDfug:Aﬂﬁﬁnistratﬁqnt(FQA) has-never.raceivad

a request for records sent to the:Agency: under the, pre-

subm1ss1cn rev1ew prnv1stons of our Freadom of Information

(FOI) regu]at1ons nerurn a determtnat1on dn COﬂf‘dEﬂt1a11uJ

,haa been nade. A: you are aware ch1s section cf our

- regulat1ons pruv1des that any person who w1shes to subm1-

1nrormat1on tu rDA on a voluntarf oasxs, is ent1t1ed to a

oresucmiss10n de;erm1nat10n of Lne Sua?u; o. the documanus'

‘“41nV0ived if that StatuS has ot alroady been” detarmined

. by, other nrov1s1ons o: hhe rogu1a+1 " The Agency has . -

o

.stated i in rﬁe rngula ons ‘that peqa1ng a detzrmination,

. the records w111 be nelﬁ in conﬁdﬂncn by tne FDA, dnd

sna]] a0t be recﬂ1ved as 3 par of he Agéncy's Filas

Sn0uld ) -fendom of En.orTat1on rﬂauesr subsequnnulj
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_would be aware of ‘such changes. Hawever, withoit having
“made” soffia oredeterm1nat1ons regard1ng the conf1dent1a1

.natur= of certa1n gener1c c?asses GT dncuments, wer wuu?d

have utter chacs in try1ng to dea1 w1th our FOI workload;-

(d} The presubmissiun review prnvision would é]sd‘apply to "

'conf1dent1a1 buswness 1nrormaL1on subm1ttad in our ru]e—'

mak1ng proceedings 1.-&helbu§}ne§s Tnyormataqn,1n-qu35u1on

‘Has not been addressad Tn’ some other part of our requlasicas.

We have clearly stated that business information wHich is
pr1v11&ged or conr!dent1a1 Will not be dwsclosaq ) In other
Places in the regulatidns’we have 1d= i Fied the type of-
records ‘which'-the ‘Agancy Will consider as con,tdenh1a|
business information. e also provide by regulatwon .hau
anyone wishing £o voluntarily submit information considersdii’:
confidential in a rulemaking proéeeding, shall do so %ﬁ'
accordance With thepresubmission ravisw requiraments of
our FO[-régu]ationshr Additiond 1Ty ‘our ragdlations gavérning
the’ conduct 6f hearings arovide for spacial treatment forf ~

“gonfidential informacion'{eig.."1n camdra viewing).

21 C.F.Q. saction 10720070 -~

20-466 O ~ 78 - 15
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axhausted.. However, there. is.no specific.notification '

- t0 the reguester that there has begn cutside consultation:

by the Agency

with.the submitter of.the.dafa.

{8)

varking data “"confidential’ at the time of submission would
have very 1ittle direct impact on our 2xisting practicas.

[f the Agency nad an FQI request Fof records so markéd,

. and the Agency disagreed with the company's cenfidential

designation, .the records weuld be released. . HWe have stated:’~

publicly in cur regulations that -marking records as

" confidential does.not triggen;ahyfobligation on sthesgart.

of the Agency tc treat -that matgrial -as. confidential.or
to even undertaxe a #rgsubmission revigw, -0bviously, asi: i
@ routine matter, we would. look particulariy closeiat any " -

racords, which bore a designation. of "confidential,! unless,

of course, the marking was used indiscriminataly.

A requirement that FDA provide notice of the impendin
P g

rélteasa of data, which has been marked as confidantial,
wauld differigredtly From our 2xisting pFacticid. FDA
has alwdys rejécted the concept of notificaticn of

impending r2lgasa ‘6f racords, eiddpt in vaery Timizad

circumstancés s “He-beliava that such arior nosification
would severely ninder cur implementation of the FCI Act
and that specific ngtice to a person that a particular

racord will be disclosed is impracricable, particularly
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Queétfon 3

The total:Tees colleciad;in 1976 by FOA:were dbOUL 535
about $4.50 per. requests . The small . total: amgunt. col
aither that most® Fequesis were~ 217 Yors thatrTagshwer

MANY-INSLAN GRS lEnai the fud ‘aranaa¢;or“ectf
amount collectad?.

Response

FDA édhefas to the Departmeﬁt of Health, Educaticn,-and Weifara (ngi,‘za‘
Tes chedule regarding: the amount; ofmongy that-.can.be <harged for

search time an aﬂ.rOI FEQUESL.'HIHQQ fee is prasently. 33.00. ser nour
with the first nalf? hour bHeing fraa. FDA_cﬂnsiderS chis f22 o be;
ridiculousty low. . Prior: to:-adopting the HEW +ee.schedule, FDA srasesad .-
a two-tierad: fee schedule:with one charge for profassional gearch,

time at- $15:00 per: hour, and a-diffarant charge For-nonprofassionai . - +ux

search time af-S5.00 oer hour:. YWe estimate that had: we -teer abis to .

[Yel

[

operate. under our.cwn-proposed-fee-schedule in calandar year 1875,
the Agency would have collactad. 3188.000 rather- than 3%5,800. Even.-
though revenue =rom fae cnarges gces Lo tne genﬂrhl ‘reusur/ ar'1 nct
FOA, at jeast fhe gennra. LaxDajcr ﬂaulﬂ ba 1ess "drdenea JﬂdE“ gur

arooosed fee scnedule TAlsa, 2 nigher fee screuu]e n1gnL d:scourage
voluminous raquests by Tndustry, which d1Qért Ac ncf “efscnwe. ,ram'

their basic responsihilities fo protect the public health.
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FROM:

DXEMPTION OF THE FREEDOM OF INFORMATION ACT

“"The Librery of Congess "

Congressional Research Service

‘Wishington, D.C. 20540

. December. 6, 1977

House Subcommittee on Government Information
Attn: Bob Geliman

rHarold . Relyea, Speclallst
"' Government. . Pivigion

SURBJECT: List of Literature Pertaining to Trade Secrets

. Exemption of the Freedom .of Information Act

in response to your request, and a8, per our: telephone conver

Batlon we are prov1d1ng the follow1ng list of publlshed materlals '

pertalnlng to the trade secrets exemptlon (5 U S G 552(b)(4)) of the

Freed

on of Informatlon Act. Thls is not a large collect1on of

literature.and our citations here do mot include the Subcommittee’s own

" heari.

ngs on this topic.

As we agreed, items from this list will be supplied to you-

after you have determined which articles you need. The items are as

Anon.

“followa:
Anon. More business data Ffrom government files. Business week,

July 20, 1974: B1-82 HF5001.B8%
Anon. Protection from governmment disclosure—the reverse~FOLA suit.

Duke univeérsity law review, v. 1976, May, 1976: 330-365. Law
Reverse-Freedom of Information Act suits: confidential information

in search of protection. Northwestern university law review,
v. 70, Jan.—Feb., 1976: 995-1019.

(227)




Appmrmx G—LE ER Fros:Jox RMON ;. ASSISTANT. A.T]?ORNEY '

GEneRAL, OFFICE OF LEGAL COUNSEL, DEPAI{TM’ENT oF J USTICE, DATED

SEPTEMEER 98,1977

AN TANT ATTORNEY GENERAL 1o

" Bepustunent of Jutice
- Wiskington, BE.. 20530 "

sepagwmr

,_Honorable Rlchardson Preyerf . o
Chairman,. Government. . Information .. 3
and Ind1v1dua1 Rights Subcommlttee
U. S. House of- Representatlves
Washlngton Dy 20515 .

Dear Chalrman Preyer

ThlS responds to. questlon 4’ of the’ letter from yourself
and Congressman, McCloskey. to Attorney. Genetal Bell dated
August. 25,.1977,. ‘That questién, on which' you asked for a
response_ by ‘September 26, 1977, taises various problems
under . Exemption. 4 (confldentlal business 1nformat10n)of the
Freedom :of. Information Act. . Set. forth below, in question
and answer. format, are sponses ‘to. each of ten sub--
divisions of'questlon 4... - . i

We, should emphaslze ‘that these responses dre primarily
based upon our experience and impressions gained from
counselling federal agencies on Exemption 4 matters., While
this experience has been extensive, a survey specifically
designed to explore points such as those raised in your
question may well modify our present views.

QUESTION: "4. Exemption 4 -- trade secrets -- and
reverse FOIA cases present some of the )
most difficult Freedom of Information prob-
lems.

Ya, 1Is too much business information
disclosed or not enough?”

ANSWER: We do not have sufficiently complete data
on how much business informatiom is being
disclosed to answer this question with
agsurance, and even if we had such data our
answer might involve policy judgments that
perhaps should be made clear, ©Nevertheless,
we believe that broadly speaking the agencies,

(229)
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As-moter caselaw develops,:-the zone of: un~
certainty:ishouldrdecrease, :although serious
conflictssamong the circuits:may undercut
such’ progréss.:. But some:borderlinesin=:
.stances: arerinevitable:where.cases:turni on
digputed facts, .or: on difficulty: in applylng

+/ government-wice legislalion. thal secks: =
lreconc1le dmportant public:policies:like
“open government w1th adequate prntect1on for
private .enterprise.:

: ~Werbelieve: the’ reduction: of uncertainty
in this as in other:areas of:Freedom of: In-
i formation- I:s. important. :But to the-extent
‘that; some: uncertainty under Exemption:4:may
vbe -difficulEito . eliminate in'a satisfactory
wayy. therresiduali uncertainty: may be ‘essentially -
wjust-the latest- in’the innumerable. kinds of
. business risks. that may. face'a company.’ like,
fayg, . public: reaction: to:a;new.service.or
product3fchangesﬁinqtechnologynor-fashion,
‘accidents, war;.strikes,: economic: fluctua=
tions:of- all klnds* new:laws;, regulations
or: taxes,.adverse Weather, ete.~ Even. the
securlty of sensitive company information is
o: various: risks.other: than’those under -
he: .. Moreover;: where:;the.Freedom 'of In-
ormation~Actﬁis:eoncerned;xonefcanfgenerally
say: that:the-more:serious: the;risk-to the
-~ company from:the release, of:particular: busi-
ness information, the more certain.it is that
such information will be protected. Accord-
. ingly; the:areas of uncertainty are generally
those of . lesser. importance to the bu51nesses
-concerned B REER o

QUESTION u.“c. Is: 1t\restra1n1ng the flownofhlnformatlon
_ mecessary to the Government?"

ANSWER:: . This:.question invdlves:a .large. degree of :
nin, speculation: and:judgmenty since we.rarely have. -
direct-knowledge of: buS1ness informatién!that
does not: find-its way: into:agency: records.. -
o Generally; we believe that there-is probably- -
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such-ds that:obtained:for census purposes

undexr: Exemption~3;: (¢):that some:of it may
+; meet- government: - needs without: iincluding.-an
1dent1f1cat10n)of .the ompagy torwhich'ihe .

hat*-he courts" B
shealds -

5
.use mot:only: where ‘A prospect of competltlve
injury. to:the company: from disclosure:can be
shown but also:where prospective’disclosure
would deprlve an agency of business informa-

¢ tion-which-it :selicits to:perform antdgency !’

function, which it 'neéeds torobtdin byivolun-

tary means, and which it cannot obtain un- .
o ~less :the information will:be protectedi’
+National :Parks and Conservatlon Assoc1ation
V. Merton ;.. : A6 5 (DVC ir =197

s (the so=called: ‘test number oné in:the.court's
opinion). When these considerations .are

fully appreciated by agency and company per-
~sonnél ~alike,;.‘the 'restraining ‘effect on the
flow of "information ‘neéded by the government may
be"further ‘reduced’ and hopefully COnEined

3 5 ble

ment. ig not:the only risk of:this. kind:in
the Freedom of:iInformation area. . Rather,
- ‘theirisk sof such & restraining effect on:
~business: communlcations ‘to agencies 1s a
wvariant ‘of several "chilling effects' :sometimes
anticipated Wwith respect -to-many kinds. of
= soutees.: <Thus, such & risk may pertain to
*. foreign . sources as:regards their fears with
respect to the effectiveness of Exemptions
1 and 7 to individuals as regards Exemptions =
X ‘to-agency: personnel.as: regards Lo R
Exemptlon Sy etes: In other words, . a: general
policy of -open ‘access to goveérnment-held .
~'information involves various potentia Ceon- L o
o fllcts thh Lhe government 5 overall ablllty :
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cTo" treat: Exemption: & material as never subject::
to discretionary release, even where there

may be a strong public interest in access and/or
where: the risk’ to.the company in releasing the:.
:information’:is. minori would be.-to--exalt busi-

negsriconfidentiality-over-most-othex-public

and private . interests recognized -in the Act, in-
: clusxng 1ndiv1dual prlvacy and..law . enforcement

Wil The comparisoan1t ,Exempt m, 6. (1nd1v1dua1
«prlvacy) 1s especially instructive... Under
. Exemption -6, personal ;privacy interests. must as
. 'a matter of law- ‘yield to:-compulsory disclosure
i+ 1if .there is .a. eubllc interest which outweighs
.. ther individual's -personal; privacy.-. Rose v.
. Dept: .of Air Force,. 425.0.5: 352 (19786).. In
. contrast,. undex Exemptlon 4, an a ency is now
. legally .free to disregard any;pub%lc interest,
however strong, in.determining.to withhold
business information. .It -would seem unaccept-
able to go even further and read the law as not
: wmerely permitting: but'.compelling an agency to
wrvidisregard -any such public.interest, however
- important, and however -minor. the rlsk to the
: company. ; . ; et :

s It would of course be ‘an abuse of dlscretlon
and thus legally -impermissible for an agency
#yoluntarily to release.company furnished ma-
rterials-of a: suffic1ently strong. Exemption 4
“character so that-its-release:is likely.to
.-cause serious or substantial. injury to the com-
-'pany .where there is. not. a strong encugh.public
interest in. favor of.the.release to -counter-
balance the risk to the company. In addltlon,
~.-therée:mdy be an exception to .an agency's .dis-.
-1 reretionary power as regards that .;speclal type.
of ‘confidential business information Which is
a true trade secret in the strict sense of that
. “term'== & technical process, foxrmula, de51gn or.
. the ‘like, in the mature of an unpatented ins
vention -- which the law may recognize as pro- .
:-perty, so-that.a-discretionary release mlght bes~
A taklng under the- F1fth Amendment.. SR e
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~agency'si-ability to: obtain: Ififormatith in
the: future; if there’ is any pbssibility that

the:release’ of "the record would adversely

ffect the submltte :and if ‘thevre -

QUESTION:

c:ia submitter has expressly or by clear implrca-
tlon Waived such notlce.:v

o “We belleve ‘LE 1§ a'nearly universal
W practice among’ agencies to-give companies the
~kind:of:notice:discussed zbove, -Although such
o= noticermay: be ihformal, and onlyia féw days
- .before the scheduled release of:the records
i under: the time:limits in-the Aet) it should
be sufficient to enable the company to seek
judicial protection for its interests. In
i addition,. where: an ageficy 'while' piocessing
ean request -under-the“Act -has invited a company
~to-furnish support. or explanation” for“a.claim
wof confldentlality that-is not-clearly-good
or‘badon:its-face: (a procedure which we have
frequently sugpeste *to~a“enc1es),3the company
~will have’had-earlier notice of the p0551b111ty
o as release by the agency. e

“g;‘ Is there a’ need forvan- explicrt ‘Cause
- ofvaction: for réverse’ cases?' If - s0 ‘what
'form should 1t take7” e

Whlle some type of ‘reverse:‘suit-is-a necessary
‘part-of: our\present legal system to- protect
'%prlvate interests: in appropriate casesd, there
.irig-an-apparentineed for comtrols-or other
measures -to deal with-some of thé- tactlcal
:»and other: ‘advantages': :uged-in-revérse suits
by large corporations with considerabls’
financial rescurces for legal and related
erv1ces, and.such contfolsicould be provided ..
as:ran explicit:icauserof action for: reverse
cases, The resources of large corporate . .
viplaintiffs-are: ikely: ‘to exceed by far® those
that.ai agency or a:fequesterican-muster
ny given dispuitel: Oné problem.is forum
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s give plaintlffs An reverse FOT “sults only
] ) 3. f Jud1c1al

visions for' consolldatlng thé suits'in a’ district
most convenient to all the parties might®
-, be. reviewed for effectiveness. 5/ .

1 - pro-
‘ceeding as a necessary’ prelude to’ Eourt
1n such cases’ What ‘kind of Pr ,edlng?"

e "to au-
,thorlze but not o’ requlre routlnely or
autcmatlcally, an, adninistrative proceedlng
as a necessary prelude to the filing of a
reverse suit, and perhaps to. proceedings on
the merlts in such-a“suit if -already filed.
Such admlnlstratlve proceedlngs should re-
sult :in better dec1slons by agencies, less
' frequent .recourse to the courts,-and.a better
.. ~-record for the court in.the event “of .judicial
... review, which could be. based on.the administra-
-tive ecord ‘and; thus be.more expeditious.
It is doubtful sther such a proceeding could
.ordinarily be conducted under the time limits
.in.the present Act.unless the .requester consents.
;,The decision to. conduct 1 h a. proc d1ng should

3/ Such -a 31tuat10n should clearly not be resolved by
Toutinely. consolidating the suits in, the district in
which the first.of the two suits, was -filed, -as.this

would encourage-a rush to.litigate .and WOuld foreseeably
mean -that the distriect.in which ithe reverse suit.was filed
would handle -hoth .suits: When an agency notifies a
company.-that, it has .decided.to grant a request for. com-
pany-submitted information ovexr the. ;company's.objection,
the company rather than the requeste , 1ke1

First. o a :
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‘proceedings: if-he .wishes - to effectlvely
.maintain his. positiony “And, &o'long as
. the administrative: proceedlng has not been
oncluded;,. the company will be enjoying’
3 rotectlon wvery.-simidar:to whatit might - -
seek in a reverse sui ese’ reasc

o such proceeding ormal-and
speedy. as practicable,: and-a* reqiiester- should
-have some: recourse: to" judiéial relief '1f it
;appears that.:the proceedlng is® 1nvolv1ng
.excessive time:and-is’ to thde: extent operating
:ﬁas 51m11ar 1n effect ‘to-as denlal

o As to: the klnd of proceedlng, ie” should
r=;obv10usly be tdilored: to- the: two types of -
.issues. to be resolved,card-to the néed for
speed and low cost: for -all ‘conceérned: ~Beyond -
this, the following comments are highly tenta-. .
.. stive. .. On . thHe:issue of- prospective injury” o
the company, explanatory and supporting sub-.
.. +.missions by - the :company: -should - be 1nv1ted with-
. due, consideration for the: company s-posgible
;gﬁdllemma of..jeopardizing the‘seciirity ‘6f such
supplemental -informacion im'an effert to
.. SUpport. the protectionyof ‘the records &1
in dispute. ;:.Suchcompany- presentatlo
may: at times:be:roughly-analogous ‘to in'c
_.judicial. proceedings, enphasizaé the néed for a
.tribunal. willing:and able-to Serutinize them
effectively, and having real 1ndependence and
impartiality, -- perhaps an administrative
law; judge or- an,approprlate entlty or panel
from outside the agency in® questlon ot 'some
ombination:thereofi:: As to’ the othér issue,
.. :the nature and weight’of the’publie interests,
-i:ifany, pertinent’to possible discretiongry
- -release:if the:récords ‘aré found 'to be legally
exempt, . thesrequester or-the ageicy “ghould often
be able adequately ‘to:identify-and’ describe
:such- interests. - Neverthelesg; -some provision
should. probably ‘be ‘made] ‘by* publlc notlce,
notice .torother: 1nterested agencies, ot the
designation of ‘a qualified ‘public’ ‘counsel,

Lo .assure. .adequate. presertation of .the’ pub-. G

lic's interest.
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-apparently ‘Complete by-p3551ng of’ the

agency fanction ‘of ‘considering ‘a p0351b1e
dlscretionary release of exempt matter o
In the public interest, or the exer01se
; ffthat”agency‘fﬁﬁctidn“by -

Fifst 1nqtanca

There way be a few special clrcum-'

'stancee which call for early declaratory

S in @gpecially urgent public programs

T 1nvolv1ng extremely ‘sensitcive businesgs’ in-

QUESTION :*

' ANSWER’-

formation, but these ‘circumstances ‘ghould
probably be'defined and limited as clearly
“as’ practiecable,” Also, the procedure . for’
prOV1dlng ‘such’early relief in special ‘areas
not’ flecesgarily be by 1it1gat10n, or
11t1gat on’ alone;  special’ legislative or
“axecutive’ action ‘might also be considered. 6/

"o addit1on, we would ‘1ike your comments
on the approach to confidentiality of
business and commerclal data taken in the_
draft’ report’ of the Commission on Federal
Paperwork,on Prlvacy ‘and Confidentlallty

“We have not been able t rev1ew the” entlre
draft report, but after a preliminary read-"
“ ing of pages. V=20’ throuﬁh V=24 ("Flndlngs ‘
‘and” Récommendations" - "Business ‘and Ul
‘Commercial Data under a Fair Information’
Practices ActM) we are inclined to agree

in primeiple with the general thrust of much of
the discussion. TFor example we agree (as
suggested above. by.our. answer to 4f) with
Recommendation No. 8, calling for agency
notice to- companxes that have submitted in-
format;on in’ confidence ptior to its con-
templated disclosiirs,’ but without necessarily
favoring the suggest1on of 20 days of such

B/ We understand that some such relief was recently

provided

by Congress in connection with certain ERDA

activities.




, } RRY~, ICE--PRESIDENT,
RESPONSIBILITY AND CONSUMER A.'E‘FAIRS, CHRYSLER Co‘
Qcroper 11 1977 ' :

CHRYSLER

COF!F'DRATION

S.L.TERRY
YICE PREGIDERT
PUBLIC RESPONSIAILITY

AHD COMSUMER AFFAIRS . [ : - o October ll, 1977 .

Government . Informatlon and
Individual Rights Subcommlttee
of ., the; Committee on! Government
Operatlons

Rayburn-House Offlce Bulldlng

Room B=394-B-C . .. -

Washlngton, D.C. . 20515,

Re: Hearings oﬁ'Exéﬁpiibn"4'6f'
Freedom.of: Information Act;:
3 cti.

InFormation, Act. Cases’

Gentlemen:

Chrysler Corporalbion submits this written statement
for inclusion in the record of the above hearings scheduled
for October 3 and 4, 1977.

Chrysler Corporation provides information to the
Federal Government in many capacities including that of
taxpayer, employer, issuer of securities, government con-
tractor and motor vehicle manufacturer. Reporting of much
of such information iz reguired by statute, regulation or
order. However, Chrysler supplies a substantial amount of
information to the Federal Govermment, not under threat of
any sanction but purely because the Government has asked
for it, has promised to keep it confidential, and Chrysler
desires to be a good citizen. A partial list of this
-voluntarily supplied information is enclosed as Exhibit 1
hereto.

Although Chrysler is willing in most such cases to

cooperate and supply the Government the information it
reguested, Chrysler desires — understandably, we think —

(245)
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< willkidefend Freedon. ofInformatich Act suits. '
',only'when disclosure:is demonstrably harmful,
-even’ if:the! documents technlcally fal
the exemptlons in the Act.

worse, has no 1ntentlon
The purpose of the FOIA, as stated
upon signing the bill" into ‘law’ on™July: 451066, was
provide guidelines for the public availability of ‘the frectords
of Federal departments and agencies." Conhgress, in short,
intendedfthat&theipeoplenha?e the right to find out what
their Government is doing. That purpose is 1mp1ementea by
the Act's provisions: permitting atcess: to:dovuments’ if:the
possession of the Government. Chrysler has no objection to
the concept that the people:have: thée right:to- know what:
their Government is: d01ng.quowever, becaiize’ theé Government'
files contain sosmany documents from~ prlvate persons,” s gither
required to berfiled'or veluntarily’ submitted;'the effedt of
the Act is not ohly' to.disclose what'the:Governiment” has done,
it also describesiwhat: the: people who'communlcate wlth the
Government are do;ng. J.

SO

Cne searches in: valn through the Act's” leglslatlv
hlStOry for any indication of any’ intent: of" Congress: to
require disclosure of activities!of-private. parties.” -When
Congress intended:thdt activities of: prlvate petrsons be'
disclosed, Congress:knew:full ‘wellshow:to implement such-a
requirement. See, for: example;-the disclosure: requlrements
under the federal  securities:lawstasg’wéll'as undervtle: laws
regulating lobbylng 7 However, Congress ha&inot aFfirmatively
determined that all — or practically all — private documents
filed with the :'Goverhment. are to be made available for public
disclosure. In fact, Congress expressed just the opposlte
congern,: Through enactment:  of:the- Prlvacy ‘At pE? 1974,-
Congress. recognized:thatiaccumulation of:substantial ‘anounts""
of data din.the hands:of’the’Government’concerring: private’-
personsg could result in the improper and harmful use of that -
information and accordingly, has restricted its availability.
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dlfferentlate between public documents ‘and prlvate
ments inthe hands of the::Governmént. ‘Second, in applylng
Exemption :4 to private documents ifn‘the’ ‘Hands of the )
Government, the :courts 1mproperly departed from the stand

' dlsclosed onl ublic by

EHE HEFE ob{;a’“"lﬁé”a’ 1557" FHE UG TErRIEHEY 8 Rd
instead adopted the "competitive harm" standard explication
in.National Parks and Conservation' ASsocidtion v, Morton,
498 F2d: 765 -{DC Cir:1974).. ‘Under - the HWational Parks - ’
standard commercial and finahcial matters will be exempt .
only. if .disclosure of the information would elther."lmpalr h
the Govermment's ab111ty ‘to: obtain nedéssary information |
in the future™ or."cause substantial hatim to the compet=
itive position of: the. pérson: from Whom the 1nformatlon was.
obtained." 498 F2d at 770.” ; o

There is much objectlonable about thlS newly enunciated
standard.: First, it is not 'enough  that disclosure results
in "harm." .The.harm:must also be'"substantial™ and the’ only;
harm which - this standard recognizes is to the competltlve
position.": Even:that, however,'ls nét enongh; the substa
tial:harm:must:-be to the competitive pogition of "ife
person-from. whom-the information was obtained." “all thege®
quoted words; . with-all:their: limitations and amblqultles,
have -thus. become. . the- standard the' courts have  adopted ko
replace the.clearly. enunciated criteria’ ‘which’ Congress_‘_ _
voiced, i.e. would.the:.pekrson supplylng the 1nformat10n T
himself reveal it to the public.

Second, even7if‘ell“0f'the quoted criteria are met
(at least in the eyes of the provider of information}, and
even if the requestingj&gency agrees the criteria have
been met, there - is-still;no assurance that the Government
will make any good faith' effort to keep the information
confidential as.witnessed by the above-gquoted excerpt from
the May 5, 1%77 letter of Attorxrney General Griffin Bell;. .. =
If the Government then does not step in ko attempt to ,
defend the confldentlallty of privately supplied informa-
tion, then it is up to the prowvider of the.information.to.

T




EXHIBIT I to written Statement of Chrysier Iorgura

tion dated Cctober ,

1377 to

Government Information and Individual Rights Subcommlttee respectlng Hearlngs On
B Exemptlon 4 of Freedom of Informatlon Act..,

INTCRMAT

'4+10x vOLUNTARILY SUPPLIED TO THE GOVERNUENT OX A RECURRING BASIS.

Name of Survey
_or Report

Productivity Study

Occupational
look Handbook

Expenditures for '
Employee Compen—
sat1on B

DL 1219 lonthly
Report of Labor
Turnover

Oute *

“layoffs)

'  Data Supplied.

Motor vehicle-production,
prices and optional equip-
ment, by car line and model.
hourly and salaried employv-
ment and hours ucrked

Review of selected job des- -
criptions and tText of the
Handbook. s

Hourly and salaried annual

costs for each fringe benefijt
and tctal hours. paid for cer-
tain benefits for hourly em-

ployees,

Number of qults discharges;
other separations; -

new hires, other accessions,

‘and totnl nufmber of ‘emplovees
who worked in reporting period.

Use of Data

i by Government

Calculates change in output
per manhour (Productivity)
from prior vear and alsc
trend rate for motcr vehicle
and‘equipment industry. -

Provides job descriprions.,,
wage or salary ranges and
emplovyment trends for a cross
section of jobs.

Biennial publication of. total
employee: compensation, Expen-
ditures. for individual or groups
of benefits presented as a per-
cent of iotal compensation.

Publisbes national.data on
labor turncver raves.

cQuency of
Response

annual

Biennial o:

Yonthly

4S regquesie

162
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11,

12,

13.

14,

Name of Survey

or Report :

Professional, Ad-
ministrative, Tech-
nical and Clerical
Pay. Survey . (PATC) - .-

Occugpaticnal . Em=,
ployment statlstlcs
Survey -for. Manufac—
turlng

Occupatlonal Em-
ployment Statisties
Survey for Wholesale
Trade..

Area_Wage;Survéfé

Quarterl§ Cost;;“
Information

2.

1
i
I
- Pata. Supplied

Empléymént and wage.or . ..
salary rates . for selected,
cla551£icatlon5 i S
e ¥ o } ;
Total empleoyment by o¢cu-
pation by location.

Total;e&ployment by occu-
pation.by locatien. ..

Enployment . w5qé;0r sélarﬁ—"

rates, #nd once every three
years, level of benefits for
selected classifications by
plant.,i s

L . | P felTerooi s . N
Cost informaticon by majdr .
product, by material, labor-
and other. cost. .elements on
a per unlt basis.’

.. Uge of pata
bx Government

A prlmary ‘input to the Pr351&ent
for the establlshment of federal
employees‘ pay rates .

Publlshed by the 1nd1v16ua1
states; shows the occupatlonal
composltlon patterns of the
manufacturlnq industry.”

Published by ‘the” 1nd1v1dual

states; | shows the ‘occupatisdnal
patterns in’the’ Wholesale Trades.

Some of these suiveys are. om-
missioned by local goverhnments
for the purpose of establishing

wage ‘and ‘benefits ‘rates for
government employees

By . metropclltan area comblnes-
data from’ various’ employers and
shows rates pald for ‘various
types ‘of work el ce evéry three’

and the dlstrlbutlon'of‘benerlts

provrded

Shows trend of cost incréases
by guarter by sidch major cost
element; and -by major product.

_ Frequancy -
‘Responge

“Annual
~Triennia:
- Triennial

Annually
. for each
_survey

Annual

888
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EXHIBIT 2 to written statement of Chrysler Corporation
dated Cctober , 1977 to Governmentk Informaticn and
Individual Rights Subcommittee respecting Hearingson -
Exemption 4 of Freedom of Information Act

January 1977

Reference: Your letter dated  December 1976
Gentlemen:

This letter confirms the Chrysler p051t10n stated ln our
~January ‘meeting with Messrs: -

Chrysler Corporation did not use the information requested
An your letter in the preparation of its proposal. This
information does not reveal elemental costs such as in-
.direct labor, fringe benefits, Other Manufacturing Expense,
‘-and -i& nothing more than the distribution of the total de-.
./ partmental operating expense to cost Objectives using the
accepted . . . procedure. The data is not related to the--.-
negotlatlon, pricing or performance of subject contract,
“."hence, it is not necessary to permit adeguate evaluation of
" the cost or pricing data submitted-

It is the instant contract proposal that is to be evaluated.

. Your desire to .evaluate .the historical trend of expense
distribution by ‘cohtraect’ deparLs from the concept of evaluating
a specific proposal and enters an entirely different area of
interest - how we Operate.

We are a . . .producer. It is.a h ghlv competltlve buslness.

We have only recently successfull; compeled ‘against - B

Our success is attributable to how we.operate and our ln"."”
ternal operations are a valuable asset which we . jealously "
- guard. As a general rule, we will not release any more in-
formation abput our internal operations: than As reguired by

law or regulation. In a free, commercial, competitive .
industrial arena, this: is a.perfectly 10g1cal, understandable,
acceptable and in £act necessary pOSltlon-'T" ‘

in the lnterest of tlmely concludlng the negotlatlons, we'

. suggest that. both - parties negotiate from data used to prcparc
J.the proposal.. ALl data furnished.with ‘tho propogal’ ¢r gub-
'scquenLly made available: s comparabile’ L tyjie” oF contont o
that used in previous negotiations over the years. Accordingly,
we must respectfully. decline your request’ for the dala mentioned
in the subject letLer_. P

Our general attltude remalns that for competitive reasons
we . will resist: dlsc1051ng more than that which is legally
required and after the satisfaction of the purpose intended,
proposal evaluation, we insist that data and information
furnished be restricted from use for any other purpose:

Very truly yoursf'

CHRYSLER CORPORATTON

[LETTER RETYPED WITH IDENTiffING DETAILS DELETED]
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STATEMENT, OF ATTORNEYS. OF, THE
C WOMEN'S’ RIGH“S PROJECT
... .OF. THL PR
CENTER FOR ‘LAW AND ‘socinn POLICY :

- ‘COMMITTEE ON GOVERNMENT OPERATIONS‘

We §r§3atﬁOIneY5*WitP,thé Women's Rights Project.of the.
Center for Law: and Social Policy.. We.appreciate the invitaticn. ..
to make a written statement _to this . Subcommittee on.the problems.
which reverse Freedom of Informatlon Act cases raise for groups. ...
seeklng lnformatlon from the government.’_

The Women' 5w3i9?t$?P¥9J?¢tu°f ‘the Center for Law:and Social.:
.Péliqy;i§_;_éﬁp;icliqtgxest };wﬁfitmGiﬁ Waspingto#,xDﬂQ.y;We
rép{gsgnt,ipé?yigggltwqmen{and:wqgenﬂsLtights‘o;gan;;gtipng T

before federal.agencies and in the fedexal,courts,, Our. primary..:

areas of concentration are on.educaticn,.health and.insurance:.

‘issues.. -

. Our”éxperience-with.the effects- of rgvgrsejEréedom of..

Information Act cases on information seckers grows out, of.our. .

representation of the National Organization.for Women; Washington

D-waC339Fery‘?P~°riN9‘?l,iﬁuitsgeff9¥t5até obtain. gertain equaly: .’
employment 1nformat10n which. four 1nsurance compan;es have filed:.
w1th the federal government as, part of-the federal contract: .
compllance.program..-The complex nature of this case and the delays

in dlsclosure caused by protragted lltlgatlon are. 111ustrat1ve

.of the problems caqsed fo*'lnformaulon reque:tors by raverse FOIA

cases.
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-some months, ‘they: sought legalrcounsely:: “In January, 1§76.‘wu

we flled Sult on: DO Now's behalf ‘in the Unlted States DlS"

teidt Court for the Dlstrlct of Columbla seeklng the documentsn

Ve jolned the 1nsurance COmpanles as:parties because of. ‘theix:
7'obvious_lnterest-1n;the.lltlgatloanQOne:company;promptly;dEfn
cided to'diselose;the.documents;&irectiyﬁtofDJC;HNOﬁ; and was~n~;-
dropped from the'suit, '
Also in Auguet“andﬂSeptember,,IB#S} all:four companies: &
filed requests:with-federal agencies_seekingroonfidentralxL
'treatment'oé'EEO+ls‘and,AAPs—-ife; that?nOaﬁisclosurewof‘the. P

documents would be made... -
InhFebruary,\LB?ﬁy-after,extensive documentation.of‘the“comrg

panles' reasons, for thelr objectlons to, dlsclosure had been presented
to the agency, the agency denred the companles . request. with re-~ . .

. gard to most. of the documents; thereafter,:in March, 1275, they
f‘zrant.ed;D.-.-C-,- NOW's,appeal for '_fiis,clo‘s_ur,e_; of most of the documents.

sought.. * The three companies remaining'in the law suit took their?:

own appeal;within -the . agenc1es, and.. agaln flled extenslve papers_iw
and-brlefs.: Thereafter ln July., 1975 OFCCP reafflrmed‘that_most
of the mnterlals sought must be dlsclosed under the FOIA

At the end of. thlS full admlnlstratlve process, three com=' .~

panles sought stays of dlSClOSUIe 1n the pendlng Dlstrlct Court e

'sult The Ccurt granted a. temporary restralnlng order. and set the
case for hearlng, w1th w1tnesses and oral argument, on companles"

motlon for prellmlnary 1n3unction._ September, 1976, the Court

‘took three and one—half-days-of testimony on the motions. All
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in order:té obtain better enforcement of egual employient!‘Law.

and promdte‘importantﬂnétidnal-goals&bf fair :employment oppor=. 11

1¢awreverse?EOIAﬁcasexhaswbeenﬁfiiédﬁand-ha5=tié&uup;;

“disciostre offtheﬁdatafsought”fof‘é'perlddfofh?earsm- Beg,relgr

Chrysler ‘Corpi vl Schlesmnger,.. F.2d:0, ‘Nos 761970+ and 76-2238%

(3rd~Cif;isgpt.=26y11971), reversxng;&la E;'SUPP{&I?I”*Dy Del. i

1976} Hughes Aircraft Co.-v. :Schlesinger; 384 F.- Supp.i:292 :(C.D.

calif.:1974) (appeal pending 'in. Ninth Ciréuit)} Sears, Roeébuck. s

& Co..v. General Services Administrationf=509-F.2d 527 (D;C;fdif;'

1974k“ahd'402rF;;Suppr 378 (D.D.C. 1975), and o Be2d No. 5=
2127 (D C.,Clr, ‘April. 1, 1977), cert. denled 46 U.s. L. w. (October,
1977)

(ath C;r-wlsrsr,ugszz;;ggzgsg@gsz,éactz_;@92.(19?7L<,
:Ih.additioﬁ;.the-deiayrin"disclosureTcauSédéby complex -1i-

tlgatlon engendered. by :Reverse. Freedom of: Informatlon Act 'cases:

is not limited to disclosure of equal employment opportunlty data.

Such cases have;begn b:ought and had the effect of'delaylngu

disclosure of information relevant to a variety of. ubistantive -

areas;u .Bee,-e é' Gonsumers"Union.v; Conshmer_?rdduct_Safety;Com—

m1551on,,400 Fa Supp.,848 (D D.C. 1975) and. . F.,24: , No. 75-2059:

ADiC. Cir.-July.5; 1977); Charles River: Park "A" Inc. y. HUD,. 519.°

F. 2d 765 (D .C. .Cir.: 1974) and 547, F Zd 873, (D C.s Clr. 1976)

Interest of:the.Informatlon.Requestor et

?resent procedures Wthh apply 1nhreverse-FOIA cases cang -

' which have, the effect of causlng serxous delay, present partlc-.

ular problems to groups llke -B.Ca- NOW ‘and. others whlch see
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© Recommendations -

‘A number of "i'ssuesr arise-in’ reve¥sd Freedom of Inf'ormatidn- :

“  Act -suits, _Rather than addfess:all. of them; here, we - W111 hlgh—

Aght’ (] ”thEmestﬂlmportBnﬁ changes”needadfaathha “procesgr

to facilitate disclosure without belng:unfaif toinformation.pro-: -
'viders;-'Inéofaruasscourtwdeciéions~§re-incbnsistent:withuoqf~-4-7
recomméndations,: legislation may be called;fbr to reverse:those.
decigions;f;Altérnatively,'since7many of-the céses attempt to .
_construefCohgress’ intent 1n pa351ng the, FOIA, scme lndlcatlon from

Congress of how it 1ntended the procedure to. work may .be helpful.,

_ =1;~-NOvcourt:conSLderatlonwde novo. JWhengltﬂpassed.the“*
FQIAfféoqgres$SWasthncefned;that;agenqie5awoul¢:bg;reluctant;g-V
" to discloseﬁdocumentsﬁf Therefore;, Congress. léoked to.ithe courts:
.as md:egneﬁtfal«decisionvmakersﬁtolconsiderfapproPriaténess of: o
dlsclosure iTolthat:end, the: ‘FOIA provides-that - 1f ~an infor—:-m*

_'matlon request 1s denied,. the: appllcant ‘could: seek review de.

novo (on a- fresh crecord): 1n -the federal district .courts, without-
being in any way - bound by! the: agency dec151on 5- U S84 C._§552(a)(4)(B)

The very ‘TeASONS whlch motivated provisions . for: de Nevo Te-

#iew 1n-tne=F01A “dictatexthat thei1nformatlonﬂprov1der'notﬁbe:fl

accorded:Teview de nove when - a -decision to disclosire informa=::u.

“"tibnihssibééﬁ-ﬁade'by the agency.” The uéuéi'p;ocedurexin{avg

reverse! FOIA: cdse’ is fOr;ﬁhevinformétidn'providér;tdﬁreqnest#;---

'confidenliai3tre€tmentfbfutthGOCumedtsfby the ageney;-
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2. Process: for rule—maklng. Mahy“offthefddbhméﬁts WHIChﬂ"**

information requestors seek -arein‘a standard’ format’ regularly

collected by federal agenczeS”waor«examplevrin~the case-of

b.C. N Vo SOC1alYSecﬂr1tyEAdministfatidni“supra;-sﬁﬁé'docJ“‘
uments sought were the standardrtwo;page'EEO;l'fokmsl “AgChoids’
should be encolirdged to promulgate’ regulations-making detéimiz @

nations about the disclosability of such regularly collected

forms.. . G.on FLUOT
When determinatioris about ‘disclosability ﬁre‘madeﬁon RIS bea

"the basis of'such agency rules, informatEOnﬁgrovideis?shou1d*

have. the right to‘seek'review-of-the‘ptﬁprietj‘of'?hé‘rulé—3‘

making:only. under the!Administ;ative'3r0cedu£éfAct, S_Uls;ﬁ:f

§706. . Developmént:of: rules will:help alleviate:the need: i /'

for case-by-case development-of aiécloguféfétanaafds;*égd*wili*'f'

. provide-fair guidelines£tb“ihformétiénfpfévidefé-ﬁboﬂt‘agéncy ~5

vieWsréf'diﬁclbsability. “In® addxtlon, ‘stéh’ rules ‘and* review

of the rulés+an@ the’ Administrative’ Progsdure At dan hérpre~+

duce the' humber’and. scopé 6f'revérse FOIA suits:i™

3. Provide forfattérﬁeyé'“fEes in”revéféa;FOIA?cééés&=fT6’V“

Conqress'has~prov1dedﬁ1nwthe*FOIAnforﬁaward*of*attorneys‘-féééfﬁf”‘

S sssz(a)(4)(E) “No“siuch. éléat: statutory s

t0 requestors. 5 Uy
provision permits’award of=attorneysl'feesfagalnst:the informas:

tion-prbviaer whlch effectively precludes dlsclosure. S 8inceie

in many févérse—F01A cases the governmefit haS‘a-simllart(ifﬁnoﬁ o



267

‘Business-Information: " Thé:Reverse Freedom.of Inforiation

iawsuit”}TSSfTexaslLawiRéviEWWSBT'(Marbh'lQ??);’aﬁ 605=626."

~A clearsreéstricticiTof §1905% to i ts~ INtended  puLposs woulka

.;educe{huchtdf*the‘féveréé FOIA litigafiﬁn;;'Cléfifibdtion;
to show that statistizs on’ihe EEo=1'form:are not withif the™
inténééd‘scépe=of §1905 would be péffidﬁlarl&”hélpful'fb”bréa—
nizations 1ike DiC: NOW:- Furthef, it would help carry out-
the important naticnil purposes of furthering equal emplSyhent
opportunity.

5. ‘Notice to information’ requestors rhik revérse FOIA - 7

suit has béen'filed."Nd“SYStematic“procé&ﬁréféxiStsIfcr*éésufiﬁg

that ‘dgenciss ndtify information Feqiesters whan reverse’ FOTA’

suits affedting tHeir Fequests are f£iled. - Morecver, 4t the time'”

the suit id £iléd, information’reguestcrs often” sdek’a 'tempority ™

‘restraining drder, -in Llied of whidﬁﬁtﬁe'QOVefnmenE‘méy‘cbnséﬁt“?:”
¢ ,

to refrain from disclosing thie' informaticii at!issus’ pendente '

lite. +Ip 'D.C. NOW v. Social Secirity Administratibh; supral£&vi

example, the governmenf did make such a stipulation; as a result,
by the time D.C. NOW got notice of the reverse: ¥OIA suit, the

. 5 - * - . : . L .7
government had already waived a requestors right in agreeing

t6 stipulate. without prompt noticeiéf a reverse FOIA suit,

Tas well és:éﬁ”ﬁﬂﬂéistanding that the government will not
stipulate to withold information pendente lite, an informa-
tion requestor cannot properly assess its interésts or de-

termine whether to intervene in -the suit or rely'on the gdvern—~

. ment to proiect its interests, and camnot itselF fully pro-
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CONCLUSION

.

Thank you for thé gppurtunity to make -a’'written statement
on thié important subject. We would be pleased to provide any

further information which the Subcommittee would £ind helpful in

its oversight of the FreedUM"pf_Ihfbrﬂition Act

) Respectfully submltted,

/flﬁié&vqbgf1ﬁ7;£§%/

Lois J.“Schiffer 7
Margaret A. Kohn
" ‘Women's Rights Project’

Center for Law and 5001a1 Pollcy*
1751 N .Street, N. W

Washington, D.C. 20035

(202) 872-0670

October 14, 1977
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be entitled to notice by the most practicable and
prompt means, prior ‘toany agency action upon a ‘de-"

cision to grant a request, or_disclosure of the docu—.“ :

ments or records. Stuch notice shall.ineclude written™ 't -

notification of the intention to promptly disclose

such records to any person under subsection {a) of

wthigs Act, -and-shall-advise-auch-submittet-of-the:

right to seek judicial relief in the District Gourt L
District ‘Cout't may,’ upon complaint;‘restrain such
disc¢losuke  upon a showing by the' plainéiff that the e
documents or other records are exempt from disclosure = =~
under subsection (b) of this section and that the
public interest would be served by grant1ng the te
quested relief.

The elements of this statutory amen ment would

1. Provide a threshhold requirement that business cunfid tial’
documents be marked as such within the agency files as & ¢on-"
dition of reverse—Freedom of Information Act litigation,rights

3 Give standing to reverse—Freedom of Info
which ‘is statutory Li’ origin, rathet than debated oq y
case basis with varying results by the trial and appellate urt

(ii)-make a determination. . . of such’ appeal. Each agency °
may provide for certification of complex techmical or legal. .
“*{géues Involved in “such dppedl to an administrativé law judge
‘or -othér hearing officer of 'the agency for a récomméndation .




recently featured articles on the protection of trade secrets.If o
trade secréts” protec 3 to keep pace w1th government s rapidly— '
expanding demands fo

of predlctability
consistent procedural rule exists for 'the handling of re\rerse—FOIA
lawsuits. The existence of the lawsuits is a natural cutgrowth of
agency ‘attitude: changes, ‘toward open flles and’ away ‘from’ pasr: prac
tices of” dlssemination of ‘information’ on ‘an’ éxempt Vs non-
basis. 'A procedural ‘tule is needed for the review: ‘of those pro-dis-
closure: dctcrminz:t:.ons at: the agency level which are felt [by thei
person in the ‘hest ‘position to Know] ‘to endange:‘ contimied value ‘of ° et
trade secret materials. Without a procedural diréction “from the Con- * " -
‘gress, these suits will continue to be f£iled as a sort of safety valve
from what a trade secret owner may peércéive adé error or apathy on the
part of the federal agency employee — but their procedural basis w:Lll

be “as ‘viried ‘as”tié “judges ‘before whom théy are brought.’ o T

Predictability in the procedures might 'assuage some fears, among

pergons asked to submit information to the governmment, that their data

‘will be secretly but lawfully, leaked ‘o their competition. One may
speculate that an agency; -like ‘tHe Food and Drug Administration would
benefit mest from greater. pred:l. ¥ ince that agency has evoked
criticism for its policy that it ‘alone will determine when secret data

can remain secret and when the very issues of.cbnfidential status will

be discussed. Cooperation in the presenting of more data, more.willingly; -
would meet one of the D.C. Circuit's concerms in the Natrional Parks v..
Merton litigation, that exemption (b){4) should foster confidence in
govermment agencies on the part of data owmers.

Finally, an established pattern of cases recognize the existence of the
submitters' rights to preserve confidentiality against agency claims of
complete discretion to pass confidential business Information to any re-
quester. {Chapter 10 of my text discusses this case law at some length.)

The proposed action for the Congress does not represent a departure from
the case law —- it instead sets a point of departure for the orderly
future development of the case law. s

Rationale for Revision.of Administrative Appeals

At presemt, the time limits for administrative appeals work te force an
agency to deny a request where the request is so extensive or technical -
dn its scope that detailed exemption decisions are difficult. Appeals

are the stage at which the "law of the agency” is wade, and the time and
resources for making that law are not realistically available now. The
Federal Power Commission’s use of an Administrative Law Judge in Pladnipe
Research Corp. v Federal Power Comm'n., Ne. 75-1540 (DC Cir.,1977) is a
possible source of a solutfon to the appeals problem. ALJ decisions are




‘ArpENDIX: 10 —LETI‘EIP FROM %W}:[me i ._Roclm, -VacE- PmnsmENT
~SECRETARY= : :
])ATED ()CTOBER 27 1977

INCORPORATED

POST OFFICE BOX 5471 v DALLAS TEXAS 7522?.

__October 27, _1971_

Congressman Richardson Preyer

Chairman

Government Information and’ Individual ool
Rights Subcommittee s
House Commlttee on Government Operatlons;

leadershlp, we' are v1tally intarestad in- 1eglsla
tive proposils-affecting"th ssue of dlsclosure of our,technlc -
and financial information®inder the FOIA,: : : RN

Accordingly, we submit herewith our statement and recommendations
regarding governmental disclosure.

We hope you will find these comments useful in your deliberations.

Very truly yours,

Vice Pre51 t, Becretary
and Genera Ceunsel

WIR:gkw
Enclosure

(275)
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In view of this problem, .some. determination: must-:be: made as to
whether any such "purée" documents exist, and if so, et standards
for classifying such documents. There should be no short-cir—
cuiting ofithe FOIA.procedures where: a:privatesource will:be:
..exposed. i Wesdoinot. believe s how ver,vthat aiMpure! governmen
generated éocument exists s 1 [N

Cénf dentiaiit. Deéidﬁations aﬁdrééeﬁé& bk&cé ure

Some of the folloW1ng suggestlons are pre icated:ona unlform SRS
system under FOIA being. -established: for: a: submitter to designate, ...
in advance: of:or. simultanecusly with: the: submission;. these: por= 7' -
tions which the source contends should not be subject to disclosure’
under the FOIA. The designation ”"Confidential" ox some other
identifying 1egend could be used to alert the agency that the

Under such a designation system, agency response time for FOIA
requests:should be lengthened;. as.the short time presently'allowed::
v1rtually -mandates: a-disclosure: decision which could, -on- proper-
review;:be: etermlned to be unjustlfled. - -

Addltlonally,tthe submltter shoul‘- ; 3
the request. for. the:-portioens.it-designated.as: non-relsasable
because ‘of.- “confldentlalrty“ or: other approprlate 1egend.J

We would further propose that .ar source be allowed to make an
unofficial:submission of information. which:it. expects to:be.
covered by potential: agency: reporting. réquirements:proposed: in:
the Federal,Reglster, seeking-a, determination:ias- toswhether: the
agency would:view:thes information: in Guestion as non—dlsclosable.
Information’ submitted for this: Tpre-determination': would not be
dis¢losed under any circumstances. B ;

Uniformity in handling of FOIA requests might well ease the
burden of the various agencies who have been scurrying to provide
regulations to deal with these igsues, as well as ease the aura
. of uncertainty currently surrounding the submission of data to
the government which the source believes should be mandatorily
- —exempt-from-diselosure-.to the public,
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., Exemption: 4 .-~ Mandatory?.

Trade secrets and other proprietary information are,'by defi-
nltlon the property of the submltter. . The constmtutlonal .
L t due process

ot 1aw should ROTE"ES Teyiglative
proposal If a true balanc1ng of the public's right to know
as against the right of privacy, is to.prevail under FOIA, trad
secrets and othér’ proprietary “Information”shouldinot be dlscl
Likewise,. 18 U.S5.C. §1905 should be clarified as it relates £6
Exemptions 3 and 4, as there appears to be some confusion as.
to whether the Government in the Sunshine Act amendments toc
FOIA were intended to abrogate the effect of §1905 in FOIA
cases. The right of property has always been regarded with
reverence in our society, and it would appear clearly applicable
to such fundamental property rights in data referred to in
Exemptlon 4, and to the intent of the drafters of FOIA in
Exemption 3. Perhaps the best solution to the ambiguous;role ..
of §1905 would be to legislatively: mandate 1t i.1d
as regards Exemptlons 3 and G.-

Although our comments are brlef we trust that they: will-give. . -,
some insight into FOIA problems.- We: believe: that\theSe comments
reflect the position of many submitters who are daily impacted
by FOIA. We welcome the opportunity to provide further assis-
tance to the Committee.
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of,governmentalZagengies-whqiqbtqinedwsuch_p;ivatg-iﬁfo;ma—

tion in:the performance, of .their lawful: functions. . ...

i The £indings of the Council .on. Wage and Price

Stability of May.13;.1977 includes a statement .which we, .-

believe ‘fairly: well describes: the situation... It.zreads .as...

follows: ".: - -:

+“The, TSCA; inventory. requirement is. similar to those
of the Food and Drug Administration with respect to
- oproducts. controlled -by that. AYENCY.. .. The matter of.. ..
maintaining.confidentiality is also a .concern of FDA
;as;well as.those -regulated. by, FPA.. In a .recent. assess—
ment of requests for information now available under
the; Freedon.of Information Act, FDA..indicated the -

" receipt of some 20,000 requests in 1875 and predlcted
some; $1;million to -process, ... 86:percent. . [camel-
from 1ndustry and private attorneys, while only 14
- .percent, [camel. from. the general- public,. consumers,

press, health profe351onals, and scientists.' The
.z EDA suggegted, that: the Jlarge.bulk of. these .requests ..
were associated with ',,.industrial espionage in

...~ Which many commercial. firms, engage.. .. [See:.  Food .
and Drug Administration, 'Public Informatlon‘ (42
Fed. Reg. 3094).]" (Emphasis added) - te ;

With growing U.S5. trade deflclts and for exame.
ple,:with, the obvious. need for new and:. improyed. . tech-
nology to .solve both our shorts: and long-term energy needs,

innoyators. must be rewarded for their. contributions. to.-the,

solution: .of these and other. problems.. We fear, thak -unless -

the technology which will solve our problems is protected.:
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i A Bew <3fea:s_--ago~,-= The: Dow. Chemical Company was
involyved.in:;negotiations: with a.:foreign:£irm regarding the <’

éale;prigxchangehofynow;technologyareIatingito*a?propriéh B

kary.processifor.producing:,

the negotiations,: Dow:was required:by a: federal agency to .-
submit IC_e_r\tai_n_ information abo'u:l:a this process to:the agéncy.:
Two . other:Us«S. : producers’ of:this product’ were also:required -
to submit information:about- their processes:to:thé! same:’
agency. A short.while later, the:foreign:firmvindicated to’-
Dow -that.th.eyj were. no' longer interested inuthe’ processisi-: i
details which wa_~;had;~.submittedi:.tot'the agency, “Upon
investigating the matter.with the: agency, it:was léérned '
‘that; the foreign:firm had.obtained:from:the:agency under: "
the. Freedom of :Information:Act;:copies. of the information - * -

submitted, by hoth: Dow.and the:two:other Ui8:  producersi

23~ From:these facts,:it is clear that-the foreign”
firm was ‘able-te obtain ::at -nocost some-of- fhi'ee‘ 1 R
competitors' -technology -for-which it :'otherwisé' would ‘Have '
had .to furnish.adequate consideration. . ‘What-effect this ™ S

had opthe: Ameriganeconomy:in-terms: of jobs :and logt:: iv. 2

profits s only -speculative..: It is - not speculative thati ° 5
three U.S. firms lost property for which they could-have: - I
demanded adequate compensation from the foreign firm either

in terms of other technology or,lhard CUrrency.
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Preyer -
Page Six.
November:-1;: 1577

More 1nstances regardlnq losses of 1n£ormatlon

to fore1gn and 1ocal competrtors 1s found Ln the May 9,
1977 . edltlon of The Wall Street Journal @ copy of whlch
is enclosed for the record

Who ig Obtalnlng Prlvate Informatlon

Numerous comments by w1tnesses before the Subcomr
mittee show that the majority of Freedom of Informatlon
Act requests are dlrected at the agen01es by 1ndustr1a1

competltors or attorneys. Th

‘concerns represented by these:
attorneys are. not known._ HoweVer, the report 1ssued Septem—
ber 20 1977, by the Senete Permanent Subcommlttee on Inves-
tlgatlons, tltled "Transfer of Technology to the Sov1et
Unlon and Eastern Europe, 111ustrates that there is a great‘
hunger for technology 1n the Sov1et Unlon and Eastern Block

Countrles. A copy of the Subcommlttee s report, released

by Senator Jackson, 15 1nc1uded for the recoxd There have.nw

1n the past year, been several arrests by the FBI of employeee

. of Amerlcan companles on the charge Of consplrlng to steal
technlcal 1nformetlon and know-how and to pass 1t on to :'%”T
the Sovlet Unlon- Are we so nalve as to belleve that g;ven___
these allegat;ons”of crlmlnal act1v1ty by the Sovzet Union -
that it would not utilize requests legitimately placed under

" the Freedom of information Act to obtain proprietary teeh—

nical -information?
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private "submittor..should be.called on to justify with-
holding of such information..:There is-judicial-authority:@7.w

. for requiring:a'reguestor do more than just.filé.a requestz '/

*%““%”“Wﬁ”Honeywe%IWInformuﬁion¢5y5témdmvs?%NASAvaO?wﬁﬁé353W$ﬁTD&Ci»
July 28,:1976) reported summarily ati290:-Pateént; Trademazk::ix
& Copyright Joﬁrnal€A47-(BNA~Aug;fl2r 1976) i The court i
rocognizing: that the identity-and:purpose of ‘one seeking. .°
disclésufesunder the Freedom: of Information het:aré impor=:
tant factors ito consider 'inthé release of irnformation, .. g
denied the information which was being souaght because the .. .°:
reguestor was a competitor of the submittor ané the request
was for:the purposesof "industrial espionagé"s

+We:believe that such:a:standardiincorporated - into-:. "
Exemption. 4 would.drastically:reduce the burden-on:the several:
federal agencies:iand. accompanying-cost to .the. piblic from
administeringithe :Freedom: of Information Act. -This costw | &l
to the:public interms of adminstrative.time ‘and resources -’
has not, we feel, been adequately explored in these hear-
ings. The September 15, 1977, testimony of Mr. Sherwin

Gardner, Deputy Commissioner.of"thégEgdequgqug;Adminis'

tration before the:Senate<Subcommittee on Administrdtive
Practice vand Procedure 'shows that ‘resourcesallocated to» o’

this task, .dt-léast-by that’agency, havevfisenvgeometricallys
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hds a right' to 'be’ informed’ and: that the statute: should: be- ...

construed:in“favor: of disclosure. v Using:this rationale;, ... ..

proponents:of thi5fpbsitionuargue¢fin.essence; that the . ..

owner-of-information ﬁmprixa;éﬁgzigiQ@gbggiéﬁh§w§§§$§d 

,prdtectidn“equalvto‘oﬁe.seekingiinformation,with-no-proven;35
justification;w‘Wenoppose:anjrchanges:which?would—effec:‘;,g;g
tively deny:'submittors.:injunctive.relief, elevating requestor's
rights above those of the submittor. In cases involving trade
secrets,injunctive: action. is often the. only effective remedy
the trade .secrats’.owner: has. due to the nature, of -the subject..

matter..

:Wg‘favorTthewproposal.that;wauid{permit,iﬁtéfyeni.;;-
tion as . a!matter -of ‘right.and consolidation of actiens....
by either-a requéstor: or.a submittor.:of.informations :This . :
would ‘conserve:the time-and resources -of. the litigants,. .

e
the ‘agencies;. and the ‘courts.so w0 1o

Related Statute :.-.

~-Some of the testimony before the. Subcommittee. . ...
has Suggested that 18 U:5,C. 1905 should also-be addressed:.:.
by the Congress-to:make clear-that the term “authorized:jj_L;_
by law":as utilized:in-that:section refers to-agency rq;e:_.;,

-making which would permit-release of - trade. secret oQr
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Conclusion
In summary, The Dow Chemical Company believes

that an important national resource

the technology of its.

being compromised in a way that Will aid our Fordign come .
petitors to the detriment of the.U.S5, labor feorce aﬁdr
© economy, The poliey. presently being followed'will alsc
stxfle 1nnovat10n because the lnnovators will nc longer
- enjoy the reward of a deserved competltlve edge in our
free enterprlse system. For:.this reason; we urge Congress
_to adopt Teasures to strengthen rather than weakenthe
sprotection given to" privately.generated trade secrets and
. -the commercial or .financial information which may be found

in '‘government records,

We submlt that the.public's interest in preserving

a highly competltlve and 1nnovat1va atmosphere in, 1ndustry
- far outwelghS'the personal 1nterests qf,e few:@embe;s of
“the publiec. Such a result.can only-be maintained.by strong

mlaws to protect 1ntellectual property and competltlve infor-

matlon of 1ndustr ederal agenc1es.<

':'We'fhenk youIfofifﬁe‘ebée:ﬁﬁhity'ﬁb'éﬁeseﬁﬁ these

comments in the.record of the hearings which you have held.

Respeetfuily}eubmitte&,w

" PHE DOW CHEMICAL COMPANY

ames K. Hares
Vice-President and

General Counsel
Dow Chemical U.S5,A.

1k

[Subcommittee note: BEnclosures not included; available in subcom-
mittee files.]
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" TESTIMONY BY: NIELS J: ‘RETMERS, MANAGER;, TECHNOLOGY LICENSING,.. STANFORD-:
UNIVERSITY, ON THE PUBLIC 1)ISCLOSURE OF Resmncn INFORMATION BEFORE THE
NATIONAL COMMISSION . FOR . THEE PROTECTION  oF: HUMAN. -SUBJECTS . OF -BIO: .
MEDICAL AND BEHA\?IORAL RESEABGH .

'w1th 1ndustry, to obtaln development of results of reSearch at
Stanford for publlc use and beneflt, and (2) to generate 1ncome

from this endeavor.fornreseerch.apq educatlog.h It can be observed

b}

research funded through royalty income has the promlse of deriving
yet other useful 1nventlons, ln a self-regeneratlve fashlon.

Why do we. as a natlon support blomedlcal research’

. Surely not 51mply to malntaln the llvellhood 0\ NIH and unlverSlty'

research sc1entlsts, publlc 1nterest research groups, or the

admlnlstratlve struct ‘flnvolved 1n proce551ng and monltorlng

“the research effort, 1nclud1ng assurlng the protectlon of human‘nww
sup]ectsgc#Blomed}cal_reeeerchfsurelgqlshsupported_by_thectagpayer_
because of its potential for future benefits in health care of the

same taxpayers,_ If this“assesa@ent is‘correct,_orﬂeven nearly so,

o then & prlmary concern of all of us who somehow_relate to bxo—:_

or at least not 1nh1b1t——the process

medlcal research lS to al

by whlch research results are. dellvered to the publlc

The recommendation of the_Kirkland Paper i

of recent Congre551onal and Aqency actlons whlch would 1nh1b1t,ﬁ!nﬁ
if not stop, the transfer of results of government funded researchr
to Fhe“?QS"PUbllc- My f;rst_reactlon after reedlng:tare paper

was to echo a_ recent comment by a company president where he

explained he had an uncontrollable urge to get on a horse, ala



205

about patent applications, reports, and'prbpdsalsfrelatingito:&
the NS¥ grant, citing:the;Freedom of Information and:Sunshine

. Actsi . The.New York:law:firm refused: to-divulge who their:clients::

:wcrc;
was that-if: they hadian intelleéctual: interest.in the:research,

and if:we could understand whom:tley were:representing,:we.would. :

be pleased to :cooperate.:..We nextireceived. a ca}lﬁfrom the . Mational
Scieqce;Eoundation, where -the New York.law firm .suc¢cessfully obtained
-an appointment.with the NSF; againiciting the Freedom.of. Information

and Sunshine Acts in order.to review.all the files.relating:to the

Stanford:grant. ...
;:pqn-By,thisﬁtimea"werhad‘determinedithat the ‘New York 1aw:1“i
Eiém ﬁéé.counsel for EMI in their suit vefsus.OﬂiolNucleariwandar-u
that the information ‘that they probably.were:seeking. was any evi-
dence of;theﬁdates:oficonceptionfof the Stanford iinventicns, :dates -
of reduction tO'practice;:andfanuindicationaofmfbe;future:thrustZwﬂ
of:our»researchm;:Parenthetically} I should note. that the NSF: ..o ib
funding-éf-GAT research::at ‘Stanford was for -a:short.period, and.::=
the research physicist-has ;left Stanford. .-
. We beiieve.thenforeignﬁfirm¥saacquisitionmofidatagfromnw
grant files, through resourceful wtilization of U:S.ilaw, will be iv
not -in:theé intérest of.the.U.S;hpubliCAor,ourqurS;ﬁlicenseé;w”Thew'
primary: purpose. of my: trip: this week to‘Washingtbn.wgs:t01visitktrf
the:NSE.-and: find: out: specifically whétninfdrmationzwas~pfovided“.L:
to ‘the..New' York law :firm." Iromically, a recent NSF annual report,:

in justifying the: public .benefit..potential -of: basic research, cited:

~and-why-they wanted:therihformatione»-Qur-Tesponse towthem i s
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sunshine Acts will inhibit or stop innovation of research re-
sults for the public,. particularly by U.S. companies, which is

not why the U.S. taxpayer allows a portion of his tax dollar to

Cegclediné tﬂese briéf'éagm;ﬁés;'i'ﬁugf questieﬁ éhe
cost vs. benefit fo the U.S. public of unrestrained application
of the Freedom ef Information. and Sunshine;Acts,;particu;arly
in connection with HEW and NSF research. Are there in fact a
laxrge number of documented abuses to human subjects that have
occurred in the lest‘number of years and were prevented by "file
fishing expe&itions?" Every institution that is ihvolved in-
researeh involﬁinéﬁﬁuman subjects has a functioning committee: -
attendiﬁg to the protection.of human suﬁjects. Does the "open
season fishing license" produce more beneflt than’ detrlment to

the welfare of the U.5. taxpayer? The rea ons of preventlng

“secret research" or "favoritism” in award of grants’ are red
herrings. Any useful results of research are published inthe "
open literatu¥é.* Peer rev1ew of publlcatlons clearly lndlcates

who is doing good research or not. Wlthout a record of quallty

publications, it is unlikely that a research 501e“t15§,V¥11_?°9fu

tinue to.receive further funding. " ir .
Without sufficient documented evidence pf‘ﬁenefié‘fe_

the U.S. taxpayer, there appears certainly no justificatienife*ﬁf

alter the present methods (a) of selecting grantees, (b) of

communicating research results to the public through open

literature, and (c¢) of preserving intellectual property rights

of research results 20 that such resulis can be brought forward =

to public use and benefit. This can continue while ensuring the
full protection of human sﬁbjects of biomedical and behavioral

research.




CDMMENTS DN HEARINGS FOR FOIA EXEMPTIGNS 4 AND 5 B

Governlnent Sales Consu'ltants is engaged An: the bus1ness of 1nterpret1ng the federa1

procurement system to government agenczes and pruspectwe vendnrs tcl the government.

As such, we are heavﬂy engaged m ass:stmg w1th wr1t1ng sohc1tat1on dncuments and

in- responding to such documients: In'most cases; the evaluation' methods are complex::
After award;-we find,:in many instances,: the winning vendor and-the: losing vendors - :
attempt: to:prohibit the agencies frem releasing. any-information relativesto why. the-
winner won or why the losers lost. In some instances, the outiide viewer is -unable’
to ascertain whether the winner deserved to win. We would: 1ike to:-take this opportu=:
nity.to-offer: the following: R T e

One of the clear purpeses of the present procurement system is to make certain that:
the government spends.appmpriated rrbnies in a fair mannen. Indeed, the Comptral]en'_ .
General -has stnted +in defining the -purpose of thé advertising reguivements of the pro-
curement system-as -follows: "The cir-zar..purpuse of: theilaw (93709 R.5¢) insthis regard -
is to-restrict the uses: ofappropriations to'thej‘ac'quirring"bf actual government-needs;
to sécure 'such. needs at the lowest.cost; and to°guard:against:injustice, favoritism,
collusion; graft, etc., in the transacting:of the:publicibusiness.™ 13-Comp. Gen. 284~
(1934);at :page 286. '
Ascan ‘bie‘seen: from ‘the above.qudte, when an:agency:c¥ vendor-hides behind:exemption -
4 or:5-in-prohibiting -the release of prices.and:terms: cortained in a’government:contract. !
several ‘things: occur,  One, :an unbiased party cannot then determine, in-an.independent ¢
manner, - if”errars ‘occured  in award-of: theicontract. This i5-not a mere intellectual
exercise.” Qur firm-is awaré &f many instances- in: the 1astifew years, invelving miltions -
of dolldrs; where the goverament made such errors. - Theyware:as follows::
1. GSA’awarded a contract for ADP agquipment to a company as a resuTt of an error in-. w7

evaluzation of the firms bid wherehy the cost was incorrectly computed and, thereby,
the winner 'was thought to be the“low offeror .but in fact-was second low. .

2. The Army -at Aberdeen;, Maryland, in a-contract”for :ADP maintenance,:forgot to-sub- : -

‘tract the prompt payment discount from a vendor and 1ncorrect‘|y awarded tu the
apparent low offeror as a'result of the .gérror:




AppENDIX 14 —LE'I‘TER FROM HOWARD W BREMER, PATENT Counser,

Wisconsin ALUMNI RESEARGI—I FOUNDATION, DATED NovEMBER 2
S 1977 PR R . 4

soy? Hie

WISCONSIN ALUMNE FESEARCH FOUNDATION
POST QFFICE BDX 7385 .+ 5" o MADISON; WIS. 63707 . TELEPHONE {608} 263-2500

Novemher 2 w77 263-2831

The. Honorable Richardsaon Preyer
. 5. Houge of Representatlves o
Washington, D..C, 20515 . .. . -

Dear Congressman Preyer::

It is my understanding that the record of the:hearings of the House -
Subcommittee on Government Information and Individual Rights, held
on Octobeér 4°4nd'S; “1977, which considered problenis ihvolving the -
(b) (4) exemption of the Freedom. of Informanon Act is open for a .,
period of thirty days o N

Cn behalf of the Umversuy of Wlsconsm System I would therefore
like to.submit the: following two. items.and request that they be made
a part of the record of those hearmgs

... A ‘copy of the statement made by Howard W, Bremer
©" ot behalfof the National Association of College and -
- ‘University Business Officers before the National .
" Commission for the Protection of Human Subjects
- of Biomedical and Behavioral Research:.on December: 11,
1976

.2, . A paper gwen by Norman] Latker, Patens Coungel,
" "Department of Health, Education, and Welfare, before -
.the Academy of Pharmaceutical Sciences in Atlanta,
- Georgia on November 19, 1975 and éntitled "The”
- Protection of Intellectnal Property Under the. Fourth
Exemptlon of the Freedom of Informatlon Act

-As-a personal note, I do apprec1ate the tirne you were able to gwe
George ‘Holcomb; - Clark McCartney and ‘me in your office on Qctober 12
and the attentive mterest whmh you and Tim Ingram showed in our

- problems,’
. Sincerely, .
! o
Howardw Bremer
- Patent Counsel
HWB:xw :
Enc,
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guarantée to-all citizens the absolite right to access. to’all aspects’ ™

of the Executive’s business, subject to”somé”narrow exceptions, -1~

underestifiatés or chooses to’ ignore’ the’ iastness’ of’ theiExecutive! s

interface with private industry, universities, and monprofit -organi-= =
zations=in the ared of produc’t'ffa‘ﬁd'sérvice’réguiatibn-,*ﬁnd the -seeding -
of .research and ‘development to solve’social  problemsi: <
This inteface a5 we a1l know requires”submisston of dbcumen-
tation within Which are inclided disclosires bf Tdeasy ifventions;t  °
technical -and. clinical data novel bu’éiﬁéé? and- accounting methodsy i -
trade 'sec'réés,'- computer programs; etc.’ whichrepresent ‘the end result i
- "of a significant’ private investment” and’ do- now, o'r-"i:é_u-1d in ‘the future,.
confer the competitive advantages wWhich. justify the owners' ‘past and
_continued investrent and/or advocacy” in de1ivering ‘the ‘§érvice or:
jtem disclosed to the markstplace. This array of intéllectual v
property is truly & substantial*portion of the présent and’ future
= buflding blocks ‘and ‘cornerstongs ‘of our '"ﬁéé*'e:i'tér‘pr‘i'sé systed.
‘Mow, presuming that such submissions nmust continve ‘i order .
to obtain the Government action ‘solight, whether it bé s‘e‘ed‘moriey-
" to encoirage nitial reséarch and -developiient in areas ¢f pubTic’
concern or clearancs of ‘an §tem of ‘service ‘for public use; ‘11:' foliows
“that F0T1 Vopenasss® Could restle in the totdl Tosé of ‘the property’ T
value ia such intellectial "'ﬁfdperty hich has not already- been Cqﬁe’i-ed:"_ N
‘by patent protectiohs ' 'Iii dther words:: the gntive Eres of legal protection

- of intellectual pr'operty'avaﬂaMe since the founding of this republic,
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intelTactual property within “the résearch proposal ‘in the interest’

ofthe ‘pubTic since’ the ‘Goverament in turh must disclose’ tosany . 1 s

- third. party inder FOIR:

. When dné"’ei‘p]ores"the pr‘e‘s:eﬁt" FGTR*3nd the ekc‘éss;i've' burden ™
it places on the Government administrator in’protecting inteiiectial™
property against premature disclosure, it is cleir that Congréssman = - -
Moss's view had ‘subsfantiaily prevailed in the drafting of the AGt!

THe FOIA-généralTy rEQui?é§ disc1d§ufé of al1-Governfent = -
records upon request:  There“are a number of- éxefﬁpi:'i'éns"'té':'t'ﬁ:e SR
required disclosure.” OF these exenptions, we aré primarily’interested™
_ today in numbed Ji:"ﬁh';i?&hfga‘g‘ pearsto exémpt "trade secrets’and comiercial
or financial ‘information ubich s privilegéd o Confidéntial:™ “The ™" *

ledding-case on ‘the Fourth’exemption, National Parks and’ Conservatiof

Assaciation v.-Morton] 498 Fed: 765 (1674);°0.C. Circuit Court, states™

that the”fourth éxemption applies if it could be"shown that disclosive™

“was'either TikeTy; irst, {0 itpaty the Government’s abiTity toobtain

necessary information or'secoid,” to-cause subgtaitial Warm'to a° com<" -

petitive position of a person providing the' informition." The Court™

. toughenéd " the gualification in Petkas’ v."Staats, 501 F."2d°887 (1974)

by refusing to acéept a governmént assurance 6f nondisclosire’ ik'a ©

< regulatioh requiri ng-information where® £i1ing- the tnformation was’
conditioned on conﬁdentia-ﬁty'.' ‘The Cost'Actbunting Standards Bodrd «
. reguiation in the case rt-afqiji.fed‘déféﬁ's"é contractors to submit disclosure
statements setting forth’ t'h"éi'r'i}'é‘c'c_)'ulﬁing"pfbcedui‘es , and the suit ~

was to obtain public-disclosure of the Statements:filed by Lockhedd, =
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to.deny dccess to their’ resedrch proposals’ appear ‘to have 1ittle ©-

hope of' meetmg “this test in: 11ght of Washington Research” Projéct vi -

n that case h*ashmgtnn Researc

to & number of research proposa]s from drfferent universities and
nonpr-ofit urgan1zat1‘ons in’ order to 1nvest1gate the- ethics of the -
experiments in question, mesi of which dealt with the.treatr'ne"h't"éf 5
* hyperactive children. Wa'shing-t‘c')mRe'se‘é‘?{ch::sup’bbiﬂféd’ifs cla¥m’ to
qccéss with indications that *it is essential” for vesearchers to
be held accountable, and the research procéss has'to be sonething
other than the closed ‘socicty whiich it is now. " THe court ndi="""
cated, in denying the use of ‘the' Fourth’ exemption; that: = *

"It s Clear enough that a mohcorterdial” scibatist's '

res'éﬁré}i' dé:sign.is not Titerally a trade secret or Ttem

- of commercidl Tnformation; For it defies common ‘serse o'

“pretend ‘that the scienitist §s engaged in trade o ‘Commerce.™ "

" This is notite: day that the scientist may mot hadvea
perference For ‘or‘an Tnterest n ‘nondisclosure of ‘this af 0
research desngn, on]y that it is not'a“ ‘trade’ or con
mercm] “intérest L : ‘

" Now, if it “is not al ready clear that the FOIA 3nd present court
interpretation 45 severely imbalanced ‘toward prompting Federal ™ ©
Adninistrators to reteise intellectial property whethier ‘akguable
w1th1n i:hé.lfour'th éic‘em]jtiuﬁ dﬁ'-.ﬁ.(st;:éé'ﬁé'i'd'é? the At‘:'é's“"réqdi_f-emént
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because ‘the ‘Administrator doesn't know how to make a’ ‘¢age? ™ Im

those few Situations where "novel™iinformation can'bé decisively”

identified. and:a denial-considéred?ﬁustifiﬁﬁﬁe,ﬂmthg~Act-furthék9‘“*'-

FeqUTTEE ' ERAT "Ehe " TRvermation to be denTed bé excised Trom the " -
dociments ‘Fequésted and: the resulting "swiss cCheese" document -
- forwarded to the requester. Now muTtiply this procedure by the
200 research ‘proposals. Washington ReSearch -Projects réquested
" shortly-after.preévailing “in their first Suit v access or the
: number:0f=request§ for simitdr information -FOA réceives.
Cari-itveally be suggésted that'many Federal Agencies will
travel ‘the denial ‘foute in:bther than situdtions where“tha )
equities of ‘the Gwneriare -inmediately-and. dramatically apparent,
when release merély requirés a xerox copy ‘to the ‘réquester with -
no-threat of penal ty ‘under 18 U:S.C. 19057 :
.-l 'note on “the:bright sidz that NIH‘has¥vd1untari]yfadoptgd3“:
a policy of séontdcting "our -research investigators immediately
after-a request for release of research: proposals to deterniré ©

whether- there is-any -inteTlectual properiy which he believes ~

will be destroyed through premature disclosure: “0f colrse, as %% .

- already noted, the “investigator's irequest-to deny access-is not

determinative:of the actionwhich the Goveérnment will take undei 7

.the National Parks casé ‘test, but itiis certainly heTpful in
identifying :those sifu@tioﬁsfwhereiatcess indy be particitarly 7™

dantaging. . 20eaT
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been made by only rtwd' ‘groups:’ The Targe:number 6f:.-r:e'que5ts' made
by public ‘interest groups-seems easy ‘enough to explain sinceir %o

- the search for ‘or the:-discovery. ofi possible ‘abuseiappears. to.;

bE thE GRTY: Way S UEn igroups™ camr fius tifyreontinuediexistenee s
The requests ‘from the: commercial: concerns-and;'othe"r".'r_'EsEar‘ch
investigators cover ‘@ much smaller mumber: 6f- grants -coming . from-a
larger numbér ‘of sources; since itﬁ.— appears that-these requesters
have a preconceived idea- of ;exactly what :they:want.::
Based onithis preliminary and rather:sketchy data;.l.am:of:the
opinion<that the primary bgneficiaries.of-the —Act-géining access to
_ research proposals have been parties interested Jin-énhancing their
- own financial or orgamzatmna] p051t1ons at the ‘fexpense:of; the
work product of KIH-funded investigateors, rather than the pubhc on -
the basis of .any-identified evidence;of-redirectiomof,po'l.icy

_development: diento: the actwn of, p bhc interest groups::

Itiis my: understandmg. that tl_we-. -1mba]ance: between-r.the.‘number-, e
of requests for inteHectua.] property from commercial:concerns and- -
public:interest:groups . is:even:more:pronounced: in: the.direction of
commerciali concerns. at FDA, ©: v Tosinl wdn i

At A September 24, meetmg, the-Inters Assemb]y Council’ of, the o

Assemblies:of Scientists-of NIH: and NIMH voted to send- ¢ every y. NIH. .
and.NIMH: scientist: and to Sc1ence.magaz1ne,;a notice, of t_he-)_r:-:concetnz,-

a part. of which s as: follows:
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The -public:interest groups:insist -that the.timing.of access.. -
should be in the hands of the public. The public.in:practice turns..

-out to:be:self=designated:surveillance groups whose opinjons cannot

be ?ident:"r‘fi—'ed:fas.,ngpﬂes-entfng%ny&;«_[@ind:==of+~p.gt;=1:¢j- ;cpn,_sef}sus;ﬁaﬁ&?;ytmm;,,. e

are not:subject to-the. ' checks -and .balance" System... .

In-support .o:F-._ their ~pds‘ition,,-;pubhf<_: .interest.groups.point. to, ..
a very:smatl.number:of.research-projeets which,they. believe. inyolve. .
abusé of ‘human..subj ggts-_.\_qlﬁ:ch:—:thgy ;;}__aﬁ_ﬁ__- would- not. hgvg.i been funded.:
if they:were.involved:in the.clearance.procedure. . Now it is.well
+ known: that: NIH-funding procedgre.alreggjx includes means _to_‘d_evote;
" special attention.to the-risk:v bé,neﬁ.t,;prgblem,w,hen..hur_n_an: subjects:
are to be inyolved.. Itseems entirely;speculative that.the addition.’

of another echelon. of review by public interest; grdups \_»n',.ﬂ £nhance,,.-

-the quatity.of the existing:review:. In.fact, the opposite may be . -
the: effect, since it seems that.the.groups now. functioning outside. -

the official surveillance procedure tend. to; equate.the public .interest

te funding only those research.projects.with identified benefits, and,
no, risks. . A number. of investigators. have noted that the atmosphere.
‘ereated -by: these. groups is.already resulting --i‘n_:rep.lr_gc.ing— the remote
possibikity of any: exror. of commission by many errors.of omission..-
Dr. Dwight Harken of Bosteon, qne_r_‘_q,ﬁ‘_.thq,,N“a__t:ip:nj_s,.,pir_jnt:‘mee_r_ heart surgeons,
recently warned, [The fact. that: any. failure of a device or procedure

may be penalized has.stifled ._‘in:nqy_ati-on,, restricted ._ind_us,try and
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:~.STATEMENT ON BEHALF. OF THE . . . . ..
. NATIONAL ASSOCIATION.OF COLLEGE AND. .
i UN[VER'SITY;‘ B,USINESS; OFRICERS. - -

R BY. HOWARD W, BREMER ‘ T
‘BEFORE.THE NATIONAL. COMMISSION FOR THE .

. PROTECTION OF HUMAN qujE_CTs_pg::,.__ o
iBIOME[.)IgAL. M.‘?D;BEHA\_'{-.IQ RAL RESEARCH ‘. | S

.. DECEMBER 11, 1976 ...

Mr. Cha.i:man and Members of the Commtssmn | .

o My, name is Howa.rd Bremer and I appear before you thlS mornmg
Business; Offlcers wh1ch assoc1at10n represents 102 mst1tut1ons of h1g[1er
education, . The members of thts ASSOClathB 1nc1ude many of the rna]or .
educational ingtitutions in. this country and a.li have on—gomg research
functions, Whl('.h are funded through Federal ~agency grantS.___ I. have heen -
engaged in the transfer of, technology from the Umvers1ty envmonment
to the public sector.for over 16 yeaxs as, Patent Counsel for the Wlsconmn

Alumm Research Foundauon and have drawn upon, thar expenence or some

.of the facts. wh1ch 8 w111 present to you.. .. . .
The charge to your Comrmission by Gongress is amply and fully

stated on page § of the memorandum to the Cem@lss;qn_a_uthor_ed.by

M‘e'.s'sr.‘s'f.Wallace and:_Ar-thui.‘ i
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' Comrfxissi_on Memorgndum i also, gignificant.to my reingrkS,:; Ar page 17. .
the Commission Memorandum states that the Act's purposes is "to provide,

the public with. such information while protecting the rights of individuals.

and the abiliry of the Government to carry out its responsibilities,". .In.., ..

Memorandum has emphasized the protection of the rights of individuals.. .
as a general class but has ignored the proprietary rights of individuals |
in the _sc;ientiﬁg:_,cqmmpgi;y and p{-:_J;:hgps, ,of even greater importance,. ... .
of protecting the ability of the Government to carry:out its responsibilities, -
.. 1t is firmly believed that one such major responsibility is that the . |
Government use its best efforts to transfer as much as possible of the. .
technology: which is generated by Federally supported research, .and.in. -,

particular, that te_chn_gl_qu:_y{h_flch.re}la_;gs'_ to the health-care field, to.the. . ..

public sector. To.aid in accomplishing such transfer.the Government. . .
has sought the cooperation qf.:pr@vat_e,entérpris‘e: and.the expenditure of ...
private funds as a desirable and necessary. element of transfering the.
fruits.of basic research funded 13}. the, ,G.Q!?inmem_ from the academic ;
environment into the marketplace for the-benefit of the public., In our. -
experiencé the patent system has provided and confihl;es_tg-:pgqgidf?:—;he- o
most viable vehicle for accomplishing such end since ;' 1t provides the
incentive pecessary o the commitment of private funds to such.an effort.. :
... Bince prémgtu{g.:d:i:splo sure ;.v_illl_ destroy the patent base there is . ;

- Hittle question in our. minds that through.operation of the: legislation..
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'rer_nembere‘d;tha; disclosure of-the research; proposal williimmediately :: -0 . ’
prohibit. filing.of patent:applications ir most foreign countries and will =« i

- start: the 12=month: statuto::y bar; running in ‘the:lnited S:ates. Thus‘-.f-the

-baSm advance whlch mlght ave been“patentable after the: research: prog;fam
under the proposal had progressed would, in:most cases.be UnPatentahle and
any patentability of improvement inventiuns would have been severely: .o o
jeopardized.. - . .-

_Premature disclosure WOUld":;'ﬂSO'pErmit-_-anyone.-tQ_ garner-valuable - :

research ideas .and protocols which' «could: then be applied for ‘selfish purposes,

For example, a.commercial.company,: either:domestic and: foreign,: could: o
takersuch ideas and.then.develop Ithem—internally— for-its:own particular:use. - -
In such.a situation it is-not.only conceivable: but highly probably that'a private:
commei'_ci_al,.j.g_teges.t,; with concentrated effort,: dnd without any:external « - -~

indication of;that. effort—,:couldx have moved:to acquire a:strong podition:iis Lo

Federal agency.. Thetxn\,r_e_stlgator would have literally transferred hig a5

7 birthright. for a-mess of: potage... il oo
+ Let'me give-you some examples of what,- a5 a pr.'actical matter, e

the impact of: prema\:ure .disclosure:can; have upon the public Since rthis
i Commlssmn is operatmg under the auspices of the Depa.rtment of :Health;:
Education, and Welfare the experience at the University:of-Wisc'onsin' B
un;ier the Insr.itutional_Patent'lAgreemeng with the Department is-=-p1’_6bab1yi
the most-sig;li.t_i-gam. ~Under ‘t_:h_ggAgreement,,wh‘ich‘became effective - L

December, 1,196, the Wisconsin,Alumni Research Foundation, on behalf. ..
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& patent is necessary to a.license, in that situation disclosure through = .

the public availability of the research proposal would have precluded . =~ -

any patent COverage, . - . ot

In a-broader aspect, oyer, its '51_yga;‘_h_i_s_tory__ztl_{é WiS_consin Aluf_nni
Research: Foundation has be;én successful in licensing a high percentage
(over 20%) of the nventions which:were brought to it..: By back calculating . - "
from- the.royalties paid it-can be estimated. that ail of ,WABF..'S}E@%Q?S have
. collectively enjoyed close to two. billion _gg}?_l‘gl_'s:_‘of sales. under license . .. .. -
while the royalties were, being utilized for additional research at the ot
University of Wisconsin. - More importantly, these inventions includedi o
* some which had a world:wide impact, - Among such inventions are:’ the
warfarin rodenticides, which have for many years been the rodenticides . -
of choice thrqug_hesat;..t.ﬁe world - the benefit-to the public from the use of- -
+ thege rodenticides in savings of food crops and reducing the spread of
disease. is incalcuable;the use of warfarin. as q_'l‘ifgz-’s{g_\rt_ir_s:l_g drug ysgd_‘-:_r ‘
extensively.as a biood anticoagulant in humans throughout the world; &'

particular combination of urea and dextrose which reduces intracranial

pressure.  (That this invention found its way into medical application .

only because of the ability to license under the patent system is = _

documentable, )
The foregoing are only a few examples of technology at the
University of Wiscongin which has been transferred from the academic'.

* environment into the public sector via the parent aystem., With any of
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COMMITTEE ON GOVERNMENTAL RELATIONS
L3 National Assotiation of College & University Business Officers
* ONE DUPONT GIRCLE, N.W. # SUITE 510 & WASHINGTON, D.C. 20038 # (202) 296-2346

COMMITTEE CHAIRMANH

AQBEAT C, HOWIE
The Johnz Hopkins Univeralty

MEMBERS

ROBERT 7. BAXER
Callfomia {retitute of Technology

" fovember' 3; 1977

MAX A. BINKLEY
Calorado Siata Unlvamlly

4 +;-.;The-Honorable Richardson Preyer e
"qrf:ﬁﬁsﬁ'agﬁﬂ?ﬁ'e"smnncm.ha Congressman, United States House of Re'p esentatives
- -Washington, D.C. .20515

STUART M. COWEN e SR B : B L S
h\smulenr

.Dear’ Congresaman .Preyer:

W, CLYDE FREEMAN. Tt )
... Reference is made to, the October 3 and 4, 19?7

ROBERTE. ﬁﬁm}',u,mﬁw' " " Thearings befere the Govérpment Inférmation and Indic

Tha Texas A&M Univorsity swnm

; . ; vidual Rights Subcommittee. As you indicated in your
R éslwu,uur?hclm,,nn opening remarks, the focus of the hearing Wwould be on ™ -
stGhapel HII, .- L' -, the 4th exemption. of the Freedom of Information Act
MARGERY E. HORFIN "' (FOTA) "which deals with trade secrets add commercial ~--
The Universily of fowa. . .- . ... , and financilal information obtained from businesses or
individuals which 1s considéred privilédged of !
confidential."” (tmderscoriag prov:r.ded)

SAM A. XIMELE
Qoorgatown Unlwrslly

DONALD N, LANGENBERG .
Univeralty of Panasylvania ' Our. review of the statements made, before the

, Subcommittee and the tramscript’of the quéstiém ahd -
"Eﬁjn?‘fgs?&'a?ﬁfm,insp@m gy, @nswer period indicates that the problem of the
" university investigator submitfing- *fesedrch’ Proposals

G"l’?-ﬁ:f(e'?nm%ﬁ:m.mcanromln for possible funding by an agency of the Executive

Branch was not discussed in detail sefficfent’to! = 5%
_ elucidate our comcern over protection of the ideas
contained in such” proposals.

FRANKLIN G. RIDDLE
Stantord Unlvarsity . -« .

THOMAS E. STELSON

Gearglnlnstilulﬂn'TﬂthMlW)’ e S T P POy . e

. It 1is our hope that you might schédule in tlie' neéar:
sy ol amagton ..., future additional hearings on the problems we perceive

“ire"are having and may ‘continue to have in"protécting -
Jﬂﬁgft‘,ﬁ"\mﬂﬁ“w. . .. . Ehe :|.nvest1gal:or 5 ideas, In order to aid you and :

EAA T s Vgthers in foctsing ‘on this problém it would be appreciated
Wi;-’l‘-:!\l}:‘xe ";\ftl;*g',NHngfam if you would include as part of the record of the
- Y petober’ 3 and’4, 1977, hedrings, this letter -and the .

EXECUTIVEDIRECTOR . ..., ¢ \_kat:tached Teports by the President's Biomedical Research

< Panel and the Nationdl Commission on. Human. Subjects,
. both of which deal with the impact of the FOIA on
- 'proprietiry rights. .. . PREEIIA

REAGAN SCURLOCK

ASSISTANY EXECUTIVE DIRECTOR
MILTON GOLDBERG os i
Sincerely, ;- .o

o Reaga Scurlbék
[Subcommittee note: Submissions previously published
elsewhere and also available in subcommittee files,]
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2. A statutory scheme should be devised whereby;a;presuﬁp—_.

tion of confldentlallty wauld be. afforded to documents claimed to

. wHl  an FQIA request for productlon of mater1a1 is actuallz made -

by an cutsrde party. Vithis would avold “the biirden of'present pro—

cedures in many agencies that requiveé arquments for confidentials

ity to be me&e'at'the’tiﬁe”ﬁf4Eﬁbhﬁ§sidh,”ratﬁef*tﬁﬁh5it“tﬁe't{ﬁéf

an FOIA request ‘is made, "Hnd HOd1d eliminaté the' necesEity “for

maklng such arguments with respect to ‘documents’ that may Hever -

in fact be the subject 5f “FOIA* requests.”“:"'“'“
N .

Standard proce ures should be dev1sed that tay” glve

the submltter of documents clalmed “to be confldentlal a- standard

io- day perlod of notlce tc make a submlsSIOn supportlng HES E1atm .

of confldentlallty before an’ agency determlnatlon on FOIX requests
for dlsclosure lS made, (b) glVe the submltter ar standard 10—day
per;od of gracehehﬁamxswﬂxan agency determlnatlon ind“the “ackual-re-
L&m@ of material durlng whlch to seek rellef from the flnal agency
declslon, and (c) glve £he. submltter notlce of" any’ government
dec151on (speclflcally, a dec151on by the Department of: Justrce)

not to're51st dlsclosure, desplte an or1g1na1 agency decision’ in

favor of non-disclosure.

'4t” Once an’ agency makes 1ts determlnatlon ‘as ‘to whether .
criteria for 1 non—dlsclosure are'met,that determination should be’

binding and the agency should have no discretion to Hind over the

These points are treated more fully below.3

20-466 O - 78 - 21
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‘the intent to reverse customary.rules. of _bg'l.g.;.i.‘x_u-_:s,s“ privacy. and

—absent a show:.ng of: economic harm. '.'L‘o ach].eve the goals of

.,,\:,the FOIA .and;.at, th%,ﬁqa:qeﬂj:ame,msqqu;e protect.'l.o ‘for obv;ously_v -

private information {such as the materials we have;mentioned. .

containing client confidenceés) - which does not __f_aﬂ_.l within

the economic harm test,.we believe Congress should .r_nake it ._ .
¢ clearithatathe*b(4i.Exemptionfiagiptendéq tq.p;qteéy‘against”_

disclosure_ofﬁinfo:mafiqn;suhmittedltq:thquoyernmeng that -

" "would not éus.j:omarily. ‘be made. public.by ‘ghe.g‘ae‘rs_on:from,_
whom it was ;tha'ine.é{";w_gg_g_a_aic‘i_l‘gss ‘of whether disclosure.would,
neéessari,ly cause economic harm. _ | |

'—.A;nﬁmbéiséfﬁpoiﬁgs;may.be:made in support of thisJ%‘;
proposalsz -+ : : - o 7
- ‘K. .C..-Davis, perhaps. the foremost scholar on .. .

administr_ative:_;_law.,and a strong ;_suppgrﬁe_r of the FOIA,.

has stated that the "subsj;aritia,,‘!. economic harm” test
"seems:. obviously too narrow, because adequate:reasons
for confidentiality may have.no. relation. to .competition,.
and the court gquite- properly -.said.‘_'inz Washj.ng;qp Research.

Project, Inc. V..Department of HEW, 504 F2d. 238, 244 .

T(CADC 1974), cert ‘den 421 ©,E. §&3 (1975), that "the
reach of the exemption . . . is ‘not necessarily
coextensive with the existence of competition in any

. form.'" Davis, Administrative Law Treatise of the

Seventies. 91 (1976);
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2. The Need to .Defer Submissions in Support .
of Non-Disclosure or Confidentisality Until®
‘Aftex an FOIA Request. Has. Actually Been Made .

' A-wfu“n&amant\a’fErcﬁierg éncauntered by Coopers &

Lybrand in 1ts efforts to protect agalnst dlsclosure ‘of

confldentlal.documents supplled to the Federal Trade Comm1551on
has been the burden of comp1y1ng with procedures ‘that require
it to persuade the CommlsSLOn of the need for confldentlallty

at the tlme lt submltted the materlal, before any FOIA request
fox dlsclosure has ever been made. These procedures mean

that. Coopers & Lybrand has had to engage in'a costly ‘and’
tlme-consumlng process of submlttlng arguments for the' confl—“'ﬁﬂr
‘dential treatment of documents whlch may in fact naver ba the
suh}ect of an FOIA request.' Addltlonally, 1nformatlon that -

was confldentlal when -submitted to the Government may, "

because of changed circumstances, no longer need to he kept i

confidential -at the time. a: reguest is, actually made,, These

problems have doubtless been'experlenced by.man 'ther businesses

submitting material to government agencles and c0uld readily

be avoided by some, 51mp1e procedural changes in the statute.

We suggest that Kﬁ_ory scheme be dev1sed that -

would permlt a submitter of informaticn- to cat‘gorlze
material: as subject te confidentiality claims, and would not.
require detailed arguments for confidentiality to.perprésentedg-
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particular:dociments aré-eXempted-from disclosure.under FOTA .- .-
Exemption~b14)wthecause-significant‘issues’areyoftengat;,:;

stake, it:is:obviously:necessary that:a:reasonable:period:ef:

porhaps ten business days be provided for private Inferasts

to present arguments for non-dlsclosure and thls in turn

requires that the statutory tlme perlod provaded for the agency

decision he extended.“__u“_

The need for pr;vate partles to have an opportunlty

to present arguments for non—dlsclosure is obv1ous. In many

cases government personnel may have no expertlse enabllng

them to predlct the possable harm that‘could result from o

dlsclosure. Moreover, w1thout prcmptlng by the affected 4
mnterests, agency personnel may have no 1ncent1ve to malntaln -

the confldentlallty of the prlvate busrness 1nformat10n obtalned

by them under government authoraty o Unless adequately

apprlsed of the dangsrs of dlsclosure, there may he a natural '

tendency for agency personnel to adopt the path of 1east -
reslstance and release 1nformatlon on request.""” "
Desplte all these reasons merltlng a comment perlod o

for prlvate partles affected by FOIA requests, there is at o

.present no standard prov151on to thls effect"‘“m

suggestlon that any contemplated amendment of the statute L

prov1de that the submltter of 1nformat10n subject to

FOIA request be glven at least ten bu51ness days' nctlce and'hﬂ
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::. @, The Need: for Wotice!of: any. Decisioh o
' Not to Defend FOIA Suits Seeking
;- Disclosure: of. Documents: Prevrously o
Found by the Appropriate Agencies to .
ngall wzthln FDIA Exemptions:ic Lo

Even when the approprlate agency has found FOIA N

Exempt;on h(4) or some. other exemptlon to apply, the problems )

of prlvate partles seeklng confidentlallty for the material

- are not over- Th15 is because under current Department of

Justlce pollcy, the Government will not necessarlly defend

] FDIA su1ts seeklng dlsclosure even. 1f the agency lnvolved hasl 

determlned that the b(4) Exemptlon applles. ThlS pollcy was

'stated in the Attorney General 5 letter of May 5, 1977 to heads.

of all F eral departments and agenCLeS, 1n‘wh1ch he sald :"*””

: that “[t]he 'governme t shOuld not w1thhold do_uments unless

1t ‘is lmportant to the publlc 1nterest to do so, even 1f

'there is some- arguable 1ega1 baSLS for the w1thhold1ng « e h'

[and that} the Justrce Department w111 defend Freedom of
Informatlon Act sults only when dlsclosure 1s demonstrably
harmful, even 1f the documents technlcally fall w1th1n the V:h
exemptlons in the Act e The ramlflc&tlons of thls policy were.ﬂ_

111ustrated in a recent case ln the United States Dlstrlct

Court for the Dlstrlct of chumbla, LaSalle Extensron School

V. FTC, Civ. Actlon No. 77—0002 (D D. C. 1977) Where the Justlce

bepartment, aftexr init;ally:agreerng to;defend-the ETc's refusel




335

relevant agency and (2) prescrlbrng-a perrod durang which.

such parties may- themselves seek judiecial relief: agalnst

dxsclosure. BN

;; The Need for Agencles to Comply with.
) Their Own Decisions on thé Appllcablllty
. ..of FOIMA Exempt;ons

h Problems for prlvate partles submittlng materlals to

agencres are also created when agencres hav1ng determ;ned e

;that mater1a1 falls under an’ FOIA exemptlon nonetheless ":t

B exercrse thelr dlscretlon in favor of dlsclosrng such exempt f.
Frnformation. 3/ Where an agency thus acts at odds Wwith its7
own de0151on, there are a number of un&eerrable consequencee.ff
Cne’ concern is that, depending upon the whin of the indlvrdual

exercrslng dlscretlon, ‘identicAl kln&s of xnformatlon may

recelve entlrely d;fferent treatment'fram ‘the standpo;ntrcf____r,
aisclégﬁiéi'iméré iméorieﬂfif,ahEQeuer::e'prlvate party -
‘Having ‘subiitted informatich may rely to’ ‘ita"-aeuiment upon’

'an 0r1g1nal dec151on that ‘the 1nformat10n is edempt’ “and’ e

itotally unaware of a dlscretlonary volte-face in favor'of

dlsclosure until ‘the’ 1nformatron has actuaily been'released. -

5/ Such inconsistencies between : agency decisions ;and. sub~ i
- ‘seqguent action were considered in a recent opinion. by the
U.S5. Court of Appeals for the Third Circuit which concluded
*."that ‘the FOIA does’ not ‘limit the disdéretioniry authorrty
of federal agencies to disclose FOIA informatiomn,™ ' -
Chrysler Corp. v. Schlesinger, 46 U.S L.W. 2202, 2203
(3rd Cir. Sept. 26, .1977). . o
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- against disclosure.. An appropriate meéasure would ke to

provide that agencies must give at least ten business days*®

PEETEISHT T

COOPERS & LYBRAND :

By: Harris J. Amhowitz,
General Counsel

1251 Avenue of the Americas

New:York, New York 10020

(212) . 489=1100 " -
o ‘

AXIN, GUMP, HAUER & FELD .
1100 Madison Office Building
1155 Fifteenth Street, N.W. -
Washington, D.C. 20085
{212) 457-7700 -

Counsel for-quPérs & Lybrand

. Noveﬁber 3, 1977




A B b i e et

© Janwary- 28 1977 0 oL oo

National' CommiSsion for' the
Protection of Human Subjects
5333 Westbard Avenue, Room 125 -
Bethesda, Maryland 2001& :

Dear’ Commissioners:’

I am writing in response to the Federal Register notice of
Mohday, December 27, 1976, reque'ﬁing comments-on. the.impact )
of the Freedom of Information: (and Federal. Advisory Committee
Act} on the disclosure of reséaxch proposals submitted to DHEW.
You are. aware’ of the POSltan of the Asscciation of American
‘Medical Coileges ‘on’ these matters:as présénted-to the: Comm1551cn
on December 12,1976, by Dr. Thomas Morgan. . I will not. reiterate
this’ stltlon now othér’ thdn: to- remind: the Commissioners that our
prev1ous statement -addressed: questions. raised-in: the: Fedexal
Reglster notice. - While reinfotrcing our earlier.position I believe
there: 15 d facet of the:history of DHEW patent.policy which _deserves
further comment.l R R : : s ' :

'Impllclt in the issués on which comments are engouraged is
a recngnltlon on* thé part of the Congress and the Commission.that-
the proprletary 1nterests of. a'research investigator should he
protectea ‘EFrom ‘publie access which would result in the po'81ble
destructlon of these intarests. . The DHEW, in its current :patent .
policy, recoynizes the proprietary interésts . of.investigato¥rs. . .
based on “the belief thiat suchprotection would best.advance.the. .:
broad application of postive research findings for the .benefit
of the publ;c.- Hlstory afflrms the wisdon of such a pollcy.

The omm1551oners should reallze that the present DHEW patent
policy ‘Has been in ‘effect for only. a-few years,. replacing a policy
articulated.in 1262 which. dedicated the:results of .deparimentally,
funded research. to: the public. and in effect, . .abandoned all pro—‘”"
pxletary lntexests.ﬂ ‘(Parenthetically, DHEW pollcy in. the 1960/ '
was equlvalcnt in its effect on.patentability. to an open peer
review system). ‘The Government Accounting Office Rencoxt B- 164031
(2} of August L2, 1968 made emphatlcally clear to DHEW tnat

.industry investment in thg_development of postive findings would
‘not be forthecoming without' the transfer of the investigator's
exclusive rights in.an¥y ccessfully déveéloped invertion to
industrys  This: trapsfer is necessary to justify the additional

Sttite 200/ One Dupont Circle. NW./Waz hington, D.C, 2005-3/(202) 166-5100 .
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NATIONAIZ"‘ACA:;EM-Y- OF BCIENGES!:

OYFIEL OF YHL PRCSIDENT
. RION CORSTITULION AvEMUE;
. WAZSMINGYON,D C..ZOAtS,

- Janpary2sy 1977

Mr.'Charles U. Lowe -
" Exécutive Director: ... . e
'"ﬂat;.onal Commission fox the Protoct;.on
“of Human: Subjects..in: BJ.omed:Lcal and, 5
Behivioral: ‘Research
* 5333 Westbard Avenue
Room 125
Bethesda, naxylan& 20016 -

'Dear Mr. Lowe- S 2',

. 8 Rather belatedly I have bﬂen .mrormed of the. not‘l.l::e....n th
‘Federal™ ‘Register for-Monday; :December: 27, . and. of what .is. now an
‘immediate deadline for-receipt: of:-tha communications 1nv1t=d b; “that
notic¢e. I 'am aware that. the Commission, bas bsen taking testimony

~:for sofe time ‘and -has had -opportunity.for -its own discussionr. . 'P__‘

I @ni‘also:aware' that the Commission:will have had access to. t1e .

various materials assembled with respect to. the case of I\ash:.ngto‘l

“Research” ‘Project, ‘Inc.a.vsé The-bepartment of. :'ealth, ..ducat:.on,. and

Welfare and Caspar W. Weinberger. Under these circumstances J.t -

‘seems rather unlikely that I can add anv information or point of

viéw to which- the: Commission nas not:already.been. exposed.. ‘Hever—
theless, T would: be ‘remiss were'I to'fail ito- -indicate,. hovever

briefly dnd ‘superficially, my own Views in: :these mattexs, views..
wh:l.ch, “T- bel:_eve, re;.lect those of: m.any of the relevant SCJ.EIItlflC

communxty. R

. If I-proper].y appreclate the s;.g-u.flcarce of the tl'l.'IEStJ.OnS v
. pcsed ini‘thé notice of. the Federal Register,.within the context of.
the chazge ‘to''the Commission,.a two-sided quest:.on 1s_at issne:
To ‘what ‘éxtent ‘is it -necessary ‘to make publicly. available the . ..
information within applications:for fesearch .support inm order: to i
~assure that maximum protection would be afforded the potential
subjects of the research proposed therein, inscofar as the.informa-
tion in such applications may contribute to that prccess; (b) To
what extent would such disclosure be detrimental to the pu.bl:.c

interest fxom othar standpoints?

a)

20-466 O ~ T8 = 22
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‘sat:. sfy itself by direct cor'ﬂum.catlon with the. investigator ox. the.
officials of . .the investigator's. J.nst:l.t.ut:.on concernmg the proces,
dures that will.be followsd.-to aveid the problem' that has been )
" detected. -Formal award; shou"d await satisfactory rcsolut:n.on of the
. problem.. .

NS G WG WAy E S I TERE S
research grants awarded. by the competitive process.and, .peer ‘review
and who _himself -served as. «chairman.of  two sl:uc’.y sections at NIH. on,
one panel .at:the National Science Foundat:.on, on .two Ildva.sory -
Cou.nclls at-NIH and as chairman of the Nat:n.ona]. Science Board at the

. National- Science. Foundation, -I.have developed a firm bnlm‘. Ain .and -
deep respect for the mechanisms. th.c"L have . bﬂen \.volved for. the
operation .of the compet:l..ive peer. review. prccess. FEane

Every examination that has been made’ of that process"ﬁas con—
¢luded that it is equitable,: consistent: and highly successful in
identifying those projects and investigators- of greatest research .. .
promise. Mo alternative has been ‘offexed. which might comparably,
serve the public: dnterest. That sawme  interest demands:.that appli-
caticns to be reviewed. provide. sufficient {detail to permit adequate
examination: by tha reviepers. with respect to the, hlstcr:.cal back-..
-..ground of the prob].em, the guldmg hypothesis of .the rcscarch, “the

. generalexperimental approach to be- followed, the smcn-.:n.f).c slgnl
icance of the.findings.which are,sought and their; potential.for, .
a_ppl:n.catmn., From the. standpo:mt of the, p).ospectluc in estlga-.or

) assurance is required that his.'"intellectual property-‘ ight

—hr—rrespect:edﬁthraughoupthlsvprocm:e

) Were the confldentlallty of research grant applxcat:.ons and
their review to-be: surrenderea, there, nust suxely follow Lk steauy
deterioration;in the:efTicacy and . value of . the- ent:.re p"ocess-.
Inev:.ta.bly, -investigators, concerneci for -thoge. mtellectual pxoperty
rights,: .w.lI .come to.practice. artfyl .evasion; apphcat:.ons w:.ll
be less than fully forthcom.ng and.candid. .t
comments are no ldnger .to-b held, nf _dent;.al sc:_cnt:.sts vho ‘have
heretofore welecomed the opportum.ty to sexve .on. stuciy sect ons

wreview-panels—will-either-practice .a- compau:able _f_mm aLcV_aswe .

. generality . or.decline :tg.scrve in.the first J.nstanCL It is diffi- -
cult for.ne to consider. that. such. deterlorat:.on .is.in thc pt.ibl:.c
interest, paxticularly.wpen no remotely . comparable puhl:'.c good:. is .
served .other than."freedom of. J.nfoxnatmn " as.a fetish rather thau a

a device. for- protnctmn of; the .public. J.nterest - Repeat.cd axamina,,
tion, has failed-to confirm the allegat:.ons which have occasionally
heen brought agamsb the peer raview process, e.g., favor::.ng of .an -




Sindermingd by a’measure that would require unrestricted:public:....
-agcess to rescarch grant applications. Surely, it is.as se;:mus to

“tion." It seeng-to. 1
tions of disclosure wh;\ch some have contempl ted w

Cowallz
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deny to a scientist his right to hold and exploit his cwn or:.r':mal
ideas as it J.s to dr_-ny fiim the. r.l.gh" to patent- their: su.bsequen\..
Iy N L

nﬂlevant'”alsc“ ~thi th-Amerdmént of the Constitutia:

; persan shall be deprived of-life, ‘lii:e_q:ty‘ ‘or. property.without éue

protess-ofilaw nor shall. private:.proparty:be:taken . for.public.use °

“itheut-just compensation." I believerit to beraccepted:in-the law

that"the térm "property,™ in:this context, :émbraces "intellectual
property”-of “the" type accorded: spec:.a]. treatnent. under Article I,
section B; ive.,-a citizen.has a rJ.ght to -hig-own: ideas. and may aot
be deprived of their-fruits without "die: ‘process" .or . just compansa—
] thatiit might well’ berargued thatrthe condi-
uld destrov the-
prospect:l.ve property rights of the applicant without: just co-nransat:.on
oz ‘due proc’ess. Were a-fesearch grant-application. to. be. judged to

" be, ‘effectively, a-wiiver of property rights,: surely the wisdom.of :

such a policy would be'subject to question. - The-.reality:of our cir- .
cumstances is irherent -in the fact ‘that the government controls the-
preponderance of.-the -financial: resources now devoted. to biomedical.:

_ research and, thus; isin position to ekercise effective.coercion..
‘But; were the government to exact such a price,-would it not erode:.

other r:.ghts anﬂ Jeopa::dz.ze pol:.c:.es wh:.ch have served onr soca.aty:-‘-

Concelvably, there may he SpElelC 1nstances in Whlch xt nay
prove necessary that such property rights be subordinated in order
that sufficient protection be afforded.to pérsons who stand to be
adversely affected as the subjects of.xesearch. Dut such instances
should be identified and appraised. on‘their.individual merits; the
Commissiof might £ind “it -useful: onsider recommending the proce-
dures to be utilized in such instances. For research, in general,
too much will be lost and little‘gained by wholesale disclosure.
The loss is certain and predictable;the gain is ak bést uncertain
and highly speculative. It is not.evident that a formula can be

~developed for the classification of projects, in advante, on some

2 priori basis, which would permit automatic decision as to when
disclosure would result in minimal loss and maximal gain.

Perhaps the deliberations of the Commission will be illuminated
by a passage which has recently been called to my attention. They
are the words of .Iames Hadison in a letter to Thomas Jefferson,
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ArpENDIX 18, mLETrER I‘ROM cho E HENMQUES, PRESIDENT, COM-'

PUTER & BUSINESS. EQ‘UII?MENT MANUFAGTURERS ASSOGIATION, Darep
N OVEMEBER 4, 1977 : e

L

‘Hovember &;-1977 - a7 -

Honorable: Richardsnn Preyer
Chairman :
. Government Information and Individual

Rights Subcommittes . ‘- -
House Gommittee .on Government Operations . S Lol ey
Rayburn House ODffice Building s [ T
Washingtnn, o, C. 20515

Dear Chairman Preye

As Chairman of the Government Information and Individual Rights “Sub=
committee you conducted hearings on 3 and 4 October, 1977, tha:'subject:’"
belng the Freedom of Information Act (FOIA). At the conelusion of the
hearings you announced Clie record would: be: held: open for submission of
additional comments by other interested parties. i

. The Cumputer and Business Equipmen; Manufacturers Assuciation (CBEMA)

i greatly appreciates: the opportunity to submiti these remarks. CBEMA is
the trade asgsoclation of the manufacturers of computer and business egquip=-
ment. This Assoclaticn has Beer most’ concerned over~recent‘FGIA_devalnpmencs;

I with particular focus on {1} the:law's: fourth exemption '"trade secrets:and -

""commercial or financial information obtained from & person and privileged"
or confidential",. (2)- the -administrative. practices: utilized by Executive -
branch agencies in addressing exemption &4, and (3) the unreasonable hurden ¢
placed on its member companies {and industry generally) when seeking to
preotect its data from publiec disclosure.

CBEMA recognizes that exemption 4 is permlssive, not mandatory, in its
application. --Since the bulk of the data supplied by the privataWsectu;_
te various government agencies must be protected, if at all - under this
exemption, it necessarily follows that permissiveness railses three basic
questicns: (1) what are the applicable criteria for determining release,
or withholding, of the data? {2) are the criteria reasonable and do they
conform to the legislative intent?; (3} are the disclosing private party’s
substantive and procedurzl interests appropriately taken into aceount? No
doubt your Subcommittee and its staff has received through testimony, or
written commumication, many of the points we will enumerate below. Operating
on this assumption we will.attempt to be brief and succinct.

1. Considerable confusion has developed over tha criteria for release,
when addressing an FOIA request involving the fourth exemption. It 1is our
view that the reasonable protection Congress sought to accord "trade secrets”
and other confidential commercial and firancial information has been eroded
by subsequent court decisions and administrative practices. In particular
the two National Parks decisions {498 F.2d 765 and 547 F.2d 673) have placed
a greater burden on the agency - requiring it to show that release of the
requested data would elither (1) impair the Government's ability to obtain such

Computer and Business Equipment Mﬁnulacturers Association 1628 L Straet, N.W., Washington, D.C. 20036 (202) 466-2288

(347)



Tt 15 clear to this Assoclation that Congress must take the lead in obtaining
remedies to these problems. First, Congress must overturn the “compatitive harm"
and "demonstrably harmful®™ criteria and return the disclosure test to the standards
Congress recognized and outlined in the House and Senate reports that preceded the - -
original Act. Seconc‘. as_to exemption 4 data, the private as opposed to public

an agency s:decision 't release — with: reasnnable ti.me remaining fcr Judicial
relief - sheuld be mandated.

In closing, we again express our appreciation for this opportunity to submit
these comments.

Very truly yours,

A e
Y ¢

VICO E. HENRIQUES
President

VEH:HIW
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Furthermore, release of technical information om aircraft and ailrcraft
enginen through the FOI mechanism can viclate existing regulations governing
the expore of technical data. A simple FOI request can secure for a foreigm
requestor (either directly or through an intermediary) technical information
which the manufacturer owning the information cannot discluse without an

Traffic

¥
gevere economic impact aince it can uyndermine t:he ter:lmical advantage which
American-bullt commarclal afireraft and engines enjoy in the world market.

We believe that the intent of Congress as expressed during the hearings
and in the reports on the FOI Act is to recognize and henor the confidentilality
of privately owned information in government possession., Reference to exemption
from release of fnformation:which:''would:not gustomarily be made, public by:the

' person from whom itiwas ‘obtdined by the guvermnent" (Houae Report :No: 1497,
89th C.y P. -10) 1s indicative of such int:erest. .

Accordingly, wé wish to duggest fonyour cnnsideratiun the folluwing
clarifying amendmenc to the FOI Act which cnuld perhaps be incorpnrated a8
Exemption 10: : g

"Privately owned data, drawings, anc related\ mar;erial provided t
Govemment agencies for their uee’in ¢arrying out statutory functis

suchas certifi¢ation of “aircraft, alrcraft engines, and Telated equip- SRR

ment, shall not be released by the Government.®
We appreciate the opportunity to present these thoughta to vou and will

be happy to provide any additional information you may desire or to discuss
the matter at your convenience.

Yours very truly,

Karl G, >l;llari',.‘.1r- S
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ﬂHTlUHHl SECURITU lﬂBUSTHIHl HSSUBIHHUH "‘:‘Vvﬁ?ﬁﬂi’éo?;;"
Malignal- Heatquarters

Unian. Eirst. Back. Building,:S
- TAB 15th Street NW., .
Washmgtnn D.C. 20005
Ephnne (202)393362ﬂ

70

o Exgcutive. Commitice

W.H. Robinson,
... President

[l WRITTEN STATEMENT OF " THE N
o NATIONAL SECURITY INDUSTRIAL ASSOCIATION
7. POR, THE
SUBCOMMITTEE on GOVERNMENT INFORMAlION
" 'AND” INDIVIDUAL RIGHTS ;
COMMITTEE ON GOVERNMENT OPERATIONS
_ HQUSE QF REPRESENTATIVES

i en “comments’ are submltted in behalf Of the:. "~
National Securiiy Thdust¥iil Association which has a dee T
interest in the October 3-4, 1977° proteedings before” the stb:
committee. NSIA is, a. nonhproflt association of some.265 .
American’ 1ndustr1al and researih organizations. Establlshed
at the urglng of; Secretary of Défeiise” Jaines., Forrestal NSIA has |
for 32 years, prov1ded a- forum of cotmunications between 1ndustry
and the’ Governmént in’ matters, relatlng to natlonal security.; T
Thas, . NSIA hds, since its ingéeption,; acted das’a spokesman . For 7
defense. contractors by, pr0v1d1ng téchnical, .assistance to’ the.:
Government, by receiving and comminicating the pollcy of Govern- . .
ment and the Views of- 1ndustry, ‘and’ by representing the defeénde. |
contracting communlty in efforts to alleviate problems of ‘concern -
to 1ts membership. . L L .

Our interest in the isgues belng con31dered by the' Subcom— T

——mtttee-tnncerns—the rlghts—oiLmany of.its, menibers which ate’ thréat--
ened by existing éifcumstincés in the implementation of the' Freeédom
of Information Aet.  In: particular, NSIA believes that the pro-
visions of the Freedom-of Infoimatich Aét rélevant to privaté com-
fidential business information are currently being. implemented by
agencies, and adjﬁaicated i# the courts with unlntended imprac-
tical and inequitable regults.

The Federal Govermment, acting through the procurement pro-
cess as well as regulatory agencies, obtalns from individual
companies a great volume of information which is considered by
the industry to be of a confidential nature. This information
ranges from proprietary techmical concepts to sensitive cost and

. sales information. There is no dispute that such information
4 has long been considered, by independent as well as interested
parties, as confidential in nature. Indeed such information has
in the past and is currently solicited and received by the Govern-
ment with a pledge of confidential treatment and recognition of
the proprietary mnature of the data in question. !
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This erroneous

“information has created a dangerous: condition. . [t has put an-
Ampracticdl burden .on public information offlcers propezrly
‘Interpreted, the. Act already creates. an enormous burden upon.-

“the’ agencids a ]

.(b) . Decisions emasculaLlng the Congressional..
S0 intent” reflected in.18. U, §.C.. Sec.- :1905;

(e} Judlclal dec151ons 1nterpret1ng the fourth

o exemptlon as requiriag. expensive and onerous

: £, competltlv azm, .rather than an. .
determin on.of tradxtlonal

3
~"conf1dent1a11ty“

"(d):ﬁAppllcatlon ‘o’ prlvate 1nformat10n of dls— L

© L closure deadllncs presumptlons and pro—._ :

cedirés approprlate only for purely. governmental
Anformation, with .4 resulting administrative
‘dilemma  for publlc information officers.and risk
-that private rights would never be falrly cotn-

s .,_,,Sldered Land .
Ted Thréat g'indicatidﬁé Ehat'tﬁé vaerﬁment r
"7 might-abdicate its. obllgatlon to ‘defend ad- .
. ministzative decisions made in furtherance;,
of the Congre931onally 1ntended balance and
"thus ‘sdcrifice legitimate non- disclosure ..
interests of prlvate parties.

:1ew of the ex ‘tlng statute and the lack of
istrative procedure.tp -deal with. confidentidl business

This ‘erroneous, view has: put..at rlsk
property of t. has.forced citizens to. great ‘expense- -
and difficulty in’ what should be the simple task of protacting -
confidential information -- a burden harder on small business

_than large, but unfair to both., It has, by ignoring the Congres-

sional purpeose of allowing the Government to honor its promises,
jeopardized the flow of information needed by the Government.

This condition is not only unirtended and unsound, it is
manifestly anomalous: The Government obtains information from
private parties because it has a4 legitimate cause to have in-
formation it considers private in nature. The Government would
not and could net obtain such information without a legitimate
cause. After the Government obtains the private information,
other persons (such as competitors, disgruntled employezes, ad-
versaries and profiteers) can, without showing any cause whatso-
ever, obtain the information, simply by ccattailing the Govern-
ment's access. This ancmaly threatens business confidence in
its dealings with the Government.
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One by—product of "the. ‘preésent c1rcumstances has "been 'the
so-called "reverse:FOILA-case " ‘which has, under the described
circumstances, been a vital .- indeed in some cases the only
-~ protection of ‘private’ ‘rights “under "the fourth ‘exemption.
The reverse FOIA case is a neécessary ultimate insurance for
" the preservation of ‘thé Coéngressiondlly-iiitended balance be--
tween public information and ‘private lnterests.

Of course NSIA's preference is that reverse FOJA actions
_ would not be necessary ‘These act;ons have proven to’’be ‘com-
plicated, expensive, and burdensomie to both the litigants and
the courts.” Such’ actions would: cértainly be minimized if the
Act were implemented in a way conmsistant with the Congresslonally
-intended- protectlon of legltlmate prlvate 1nterests

NS¥A urges the Subcommittee to effect a restoration of the
recognition that private information in the hands of the Govern- AR AV
ment is diffefent in nature from purely government information. h
We urge the Subcommitteé to call -for treatment of such informa-
tion consistant with the originally lntended ‘balancing of inter-
ests and under procedures con51stent w1th falrness ‘to, 1eg1t1mate
private interests, .

In summary, we urge a restoration of the orlglnal intent .
of the Act. ® It ‘is hoped that ‘this ‘could be’‘achieved in’ ‘the =
administration dnd adJudlcatlon of" ex1st1ng provisions. Certalnly
“this effort will go forward, but it is these very processes
that have created the current deleterious condition. Leglslatlon
restoring 'the-baldnce, by recognizing. the Government's’ obllgatlons
to those from whom it recéives information and’ enabllng the
Goverriment totreat prlvate 1nterests falrly,,ls the’ suresty
qulckest course: :
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The Freedom of Information Act was enacted with the
Gongressional purpose of. opening the Govermment to public
scrutiny, Slnce its enactment, and more particularly in re-

.cent years, the Act has been misused by persons seeking lnfor—

mation not about the Government but about other citizens..:The -+~

rather than Government in the sunshlne

Clearly this ‘was not Congress “intent. 'The founth exemp:"f
tion purported.to protect 'trade secrets and commercial or
financial information obtained from a person and pr1v1leged

“"or confidential." The legisiative history reflected not only

a recognition of the confideatial nature of business Information
but of the following wvital concept in the Government s dealings

'w1th its citizens:

, . where the Government has obligated
itseif in good faith not.to disclese docu-
ments or information whiech it receives, it
should be.able .to honor such obllgatlons,

(H.R, Rep. No. 1497, 89th Cong .lst Sess.
(1966) } T

The initjal judicial decisions are'consiétent with these concepts,
The Supreme Court, in EPA v. Mink, 410 U,5. 73, (1l973), recognized
that the Act called for a balancing of irterests. Ia Stexling

Bru v. FIC, 450 F.2d 698 (D.C. Cir. 1271), the court interpreted

fourth exemptLon as protecting lnformatlon submltted Ao eon-

fldence and normally treated'as such.

In essence there was a leglslatlve récognition, supported
K the initial judicial-decisions, of the following principle:

e Government's possession of confldentlal ‘business information

is a fact which does not c¢hange the non-public nature of the
information; notWLthstandlng diselosure-to the-Government, the’
basic fact rémzins that the information submltted in: confidence
wag created by and belongs. to private citizens, “Congress in-
tended that, in the admlnlstratlon of the  Act, this: prlncxple
would be, respected ; o

Unfortunately Congress' purpose has not been fuifliled, and

the intended balance of interests is dangerously askew. This

Feopardizing of leégltifata Pprivate intérests has been brought

about by the follow1ng comblnatlon of. clrcumstances

(a) “Judicial decisions nulllfylng pledges of
i confidentiality and indicating that the
Government has” discration -- indeed may
be required -- to ignore its promifes;[

L
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740 15th Street, N.W, Execttive Commitios
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" Telephoner 4202} 3833620 - i

The Honorable
Richardson Preyer
House, of Representatives
Chairman). Subcommittee on.
Government Information °
and Individual Rights @
B-349-C Rayburn House Office Bldg.
Washington, DG 20515

Dear Mr. Chairman:

Transmitted herewith are coples (5) of the NSIA testimony
for the Record concerning the provisions of the Freedom of
Information Act relevant to private confidential business
information which are currently being released and adjudicated
in the courts with unintended, impractical and unequal results.

It is our understanding that written testimony for the
Record may be submitted uvp to and including 4 November 1977.

Sincerely,

/C/élfm e /4/ g

- Wallace H.Robinmson, T
Président:

Enclosures (5)
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IxpusTRIES ASSOCIATION OF AMERICA, INC., DaTHD Novemser 7, 1977

AEROSFACE INDUSTRIES ASSOCIATION OF AMERICA, INC.

1725 DE SALES STREET. N.W.. WASHINGTON. 0. €., 20036 TEL, 347-2215

OFFICE OF THE PREGIDENT

Hovember 7, 1977

The Honorable Richardson Preyer, Chairman
Subcommittee on Government Tnformation
and Individual Rights
. Committee on Government Operations
! U. S. touse of Representatives
Wasghington, D. €. 20515

Dear Mr, Chalrman:

| We followed with great interest the oversight hearings yoor Subcom=

[ mittee held on the Freedom of Information Act and specifically on Exemprion 4
to that Act. We have serious concern about recent judiecial Interpretations

‘ and executive implementation of the Act, particularly Exempticn 4, and would
ke to offer the following comments for your consideration.

! Firat, there 1s a menifest need for clarification of the legislation to
differentiate between government information and privately owned information
in the possession of the government. Privately owned information provided
to the govermment, woluntarlly or othexwlse, to assist an agency of government
‘in carrying cut its statutory functions, does not become government gwned
information and hence should net be subject to release by the government. This
priceiple is recognized im Exemption 9 to the Act which relates to a specific
kind of privately owned infermation.

Aerospace. companies provide extensive and derailed information teo

govermment agencles such as the FAA to assist in the certification of commercial™

alrcraft, aircraft engines, and related equipment before introduction into

service. Certification is an lmpoxtant safety function; proper exercise of
"T"Tthis tespotiaibility by the FAA depends on an uninhibited flow of informatiom

from the manufacturers. The informatien provided by the manufacturers represents

the investment of large amounts of private capital, in the hundreds of millions

of dollars or even in the billlons in the case of programs now in their early

atages. The excellent mafery record of American-produced commercial aircraft:

in worldwide service attests to the success of the certification process to

date. The flow of information from the manufacturers to the certifying agency

has depended on government protection of the information provided to it and

would certainly be inhibited if the data were to be released by the. government

in respouse to Freedom of Information. requests of third parties,

N {350)
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data in the future or {2} cause substantial harm tc the competitive position
of -the digclosing party. This "competitive-harm" test. clearly reflects’a
‘stricter standard than Congress envisioped would be applled. Moreover, 1t

‘“places an unreasonable burden on-the agency, Since the ageney is not privy’
to many of the facts from which a conclusion of "competitive harm" from
disclosure could be drawn.

2. The difficulty assoclated with the "competitive harm" test must now
be examinad in consort with the recent Attorney General's 5 May 1977 letter to
the "Heads of All Federal Departments and Agencies™. Clearly this letter will
further tilt the administrative proecess toward release, when Attorney General
Bell advises that: "The government should not withhold documents unless it is
dmportant to the public interest te do sg, even if there is some arguable legal
basis for the withholding. 3In order to implement this view, the Justice Department
will defend Freedom of Information Act suits only when disclosure is demonstrably
harmful, even if the documents technlcally fall within the exemptions in the Act."
Such’ a:diredtive will hardly prompt an agency official to “stand tall and be
counted" "id refusing to disclose exemption 4 data, when the Government's chief
legal officer willl not support his position in court. Thus, we see a further
erosion of the disclosure criteria from “competitive harm” to "demonstrably
harmful" through vwhat we believe was an unfortunate administrative action.

3. The program associated with the disclosure ceriteria, noted above should
be considered in this context: the FQIA does not require — nor Is 1t agency policy
and practice - the particular agency and the disclosing private party to sit down
together and predetermine that the data to be tendered meets . the exemption &
criteriz and that the agency will resist FOIA disclosure unless s0 ordered by a
court of competent jurisdiction. Your Committee no doubt recognizes that aside
from disclosures mandated by regulatory agencies (e.g. SEC and -Renegotiation
Board reports) a significant amount of trade secret and other .confidential data
is obtained, or demanded, through the procurement process. We believe that if
this sensitive data is to repose 1in agency files, a predetermination is appropriate.
If the agency will not grant such an assurance of subsequent FOIA protection, the
contractor may still have options open to him, such-as. not. submittlng the data
and declining to.bid. L. e

4. The present—law.does.not require the agency to. adlvse the disclosing party
that the agency has received an FOIA request affecting his.data. - While many
agencies do provide z notice and seek the originator's opinion regarding disclosure,
the practice :is not uniform. O©Of greater significance 13 the- faet that the originator
is rarely advised of the agency's subsequent decisien to Telease, after previously
seeking and receiving the initial opinion not to. release. The originater is faced
with & fait acconpli unless he anticipates the pending release and injtiates a
reverse FOIA action. These administrative practices result in unnecessary litigation
being initiated because the originater either is not advised of the ultimate decision
or little time remains befcre the agency must rendar its decision (whether 1nitia1
of o appeal) . . .




346

dated 17 October: 1788 in- sunport of nrt:.cle 1, scction 8 of. the. then
proposed Const:l.tut;.on, oL B i —

"N:Lth regard to monopol:n.cs, they are justly cla sed among
the greatest nuisances in government, but is it clear that,
as encouragements to literary works and ingenious discoveries,
" they are rot toovaluable to be wholly renounced?: tould it not
suffice to-reserve in all ecases a right to the public to abolish
.the privilege at a. price ce: to:be specified in the grant .of it?.
Monopol:.es are sacgrifices of the many to: the few. Where the: power
':ds in the'few, dt-is natural for-them to sacrifice the many.to
- their own partialities and'corruptions.: Where the power, .
as with us,.'is in the many, not in the few, the danger camnot
;- be very great that.the few will be ‘thus:favered. It -is-mich.
Umore to - be dreaded that the: few w.:.ll be unnDCESSEr:Llj sac:n;lced

T to the. manz

-The COmmlSSan has accepted the con51derab1e bLu:dcn of help:mg
to steer: the Nation on a course which will maximize the protection
-that our soc:l.ety owes to thése who are the ‘subjects of -research
while at the same time assuring that the reseaxch .enterprise can.go
forward with a minimum of impediment so that . its benefits way be
brought to our people as soon as pessible. : fceordingly, .may I...
respectfully urge the Commission: to. seek means for-the protection of
human subjects which will not so erode the rights and satisfactions
of the individual investigator as seriously to weaken his motivation
and therehy markedly J.mpa:.r the ent:.re research process upon which

- progress depends.

v yours '

VL M,c,%

Ph:.l:.p Handlexr: - -
Pregident . = -

Sind
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-%0ld Boys Club;" favering of applichhfs'frdm the institutions - /i
repxesented by mcmbers of. the’ study section, ‘failure to support.
"untried young investigators, etc. “And the diverse members of ‘a
given study section are sufficient in-nuiber:and. stature to assure

‘-that none of their own groun can successfully appropriate, as-his-
own, the 1dcas in a research grant appllcatlon.

To be sure, it is desirable that there be'a publlc rccoxd of

the basic fact of the award of ‘a-research grant ‘or contract ‘together .
with a sufficient amount of information to‘indicate’the subject of
the research and the most genaral’ descrlptlon of the nature thefeof.!
This has long ‘been afforded in the form of a publicly available. ..
~abstract ‘prepared by the-applicant lnvestlgator ‘himself. When- euch
an abstract is 1n5ufflclently ‘Enformative; “the agency can xequest

its ;mprovement.

. It is unllkely that any of the thoughts recarded above are new
.to the Comfrission. But there-is a point of view with respect to. :
what I’ have, above, callsd “"intellectual property ‘rights" to which I
would like to give a spacial’ emphasis. ™~ It is' not unlike that which
'a_pp'ea[reﬂ in paxt, in the paper entjtled "COnf:.dentJ.a'L_ty of Research
Grant Proposals" by T. E. Horgan, . A.‘Keyes, and J F. ,herman in:
CLINICAL R;.smmc:H, 24,5 (1976) 1 1 SR

The ‘social” vtility of promoting” the arts and- sciences’ by'extra—'%
ordinary measures directéd toward this efd ‘was madée explicit-in the
—Comstitutidhn —ArticYe I, Sectionr 8, directs The Congress to~ pro—
. mote the progress of seciesnce and uséful:arts: by securing foér. *
limited times to authors and inventors the exclusive right to l-hﬂ:u:

respective wrlt;ngs and ‘discovériesi" “The patent and: Copyrlghu i
systems that derlve th e:rom exlst not for the enrlchment of ‘a

publlc behefits which ¥esilt” therefrom. L Implicit’in- tue ‘patent. -
system is detailed disclosure-of each'invention in-a pre;crlbﬁd form®
and by a prescr:.bed pro:ess. Premdture disdlosire’ ‘or ‘prior: publii-

cat:.on of- the 1dea., J,nvclved preCluﬂe ‘forever: au.ard of patent

he patent pollcy '6f ‘tho” Departmcnt of Health Educathn -
and uelfarc has “taken’ cognlvance ‘6F -the rolé-that -the ‘grantiny of

exclusive rlghtr ang 11\‘0"1:10115 nust play-in’the prospéctive trang-oos
fexr of technulogy "from “tha 1aboratory bench to the patignt bads.™
The NIH system Ior awaralng research grants has dcllbcratcly opcr—-¥

" ated in such fashlon as not toradversely’afféct thig patentability of
any invéntidns whlch may result: from federally ‘funded: projects. .
_ghis productive articulation of governmental policy would be seriously
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. I shall ‘speak only’ brlefly to: the first guestjon. It seems
unleal; that extending the "Freeuom of Information Act" and the
"Government in the Sunshine Act” to research grant applications

. the comments of those who review such applications would indeed
afford a significant measure of protection ezcept in instances
involve the most gress viclation of -ethical practice.
research. protocols are seldom found in research grant applications,
largely because actual rescarch reguirements develop as the research
itself develops and are rarely adejuately foreseeable. Indecd, the
specific populations to be examined are freguently uncertain in the
‘mind of the investigator at the time of making application. "And it
would surely be an immense hindrance and a monstrous.bureaucratic
snare to expect each individual research protocol. to-find approval
‘at the supporting federal agency-before an experiment can be under-
taken. A significant fraction:of all such’ clinical research is con-
.ducted under nonfederal agspices in any case and-the suhgects of
such studies also warraat our protectlon. i . -

and

shich.”

The burden of responsibility for the protection.of human sub=~
.jects must be placed hack on the institution within which the
research is conducted. MAppropriate and increasingly effective local |
mechanisms for such monltorlng now exist in most such institutions
X . . and means exist to dssure that- every institution must put an appro-.
'  priate mechanism into place and utilize it faithfully. The-details
-‘of such mechanisms are well known to.the Commissicn and. peed not be
- recounted here. - Transgressions.can only be prevented.at the local
‘institutional ‘level: "External regulations.with sufficient -force.gan
assure that monitoring ‘at the local:level will be continuous and
consistert. ' A principal-challenge té the Commission is the formula-
tion of an® approprla'é and deflﬂltlve code or set of guldellnes for
such 1ocal use. R T T : . . .

If one accegts the argument ahove, then it becones aﬂparent,
that relatively little is to’'be galned, in ‘fact, by way of addi- ..
tional protection by opening the research grant.application to.
public scrutiny. ":0n the other hand,.considerable security :is
achievable by formally placing. upos each "study section" that ... .
examines applications for clinical research a requirecment fox
specific comment with respect to each application for which it
recormends approval concerning: fany. possible breaches of -gthical ..
practlcc ‘which it might sense. tg be cxplicit or- ‘implicit.in.the
xesearch proposedi Whenever a problem is thus detected, and noted,
- the bizden is then.transferred. ‘to the administering agency to.

——

Detaized™ " "
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risk capital investment by industry to bring such findings into
public use. While arguements might be made that public funding
could be made available to substitute for the private funding
necessary to the completion of the development of such inno-—
aations, histerically public funds have not served as an adequate
substitute. But even if they were to be forthcoring for such a
purpose, I question the wisdom of such an approach on the basis
that it would severely impair the successful pluralistic approcach
to development of health innovations in this country. It would
place. the Government in the unhegalthy position of judging which
ideasin the area of health research should go forward and which
" should@ be abandoned. : - o - . oL

The GAO Report urged DEHW to revise its patent policy and
in reviewing the recommendations, then Assistant Secretary and
Comptreller, Fames F. Kelly, commented in a letter to, Frederlck
K. Rabel, Assistant .Director, GAO, as follows-

" In summary, .wve consider‘that the results_pf Department
sponsored research,: including newly synthesized ox iden- .
“"tified compounds, constitute. a valueable national resource, -
ant.that-the effective utilizatien »=f. such compounds is. .7 ..
-an. essential parxt-of the Department's, program gDala-: We
vintend to continue. to.make such changes in-our practlces

as are. necessary-to. foster the . fullest utlllzatlon of a1l
compuunds synthesized or identified.during the course Df'
‘résearch supported by the Department.in suchk a. manner as.
-to recognize: and protect the legitimate. Lnterests of the
public, the investigator, and the screening organizations.”

If,. as appears likely, a major consideration in the opening
of ‘the peer review system .and the disclosure of research iInfor-
mation is the protection of human subjects, .I hope that the
commission will carefully balance, the probable: haram of dlsclosure
against the pdssible benefits. -Indeed, it seems.very likely to‘“
us that the best protecticn of human.subjects lies with. the
"institutional review board and nof.at. the level of SClentlflC
peer-ravzew.' - AP .

I appreclate the opportunluy to make these views known to
the ‘Commission -becuase I feel.deeply, as'I. know many other members
of ‘the academi¢ community doalso; that: the NIH peer-review .system
is ‘one of thé finest crcations of our:seciety. . The biomedical !
esearch communiky-and the general publi¢ who.reap the benefits.
of research will follow the deliberations: of the Comm1551on on.
thls Vltal subject w1th keen lnterest. R -

Yours sincerelyy:

" Original sigred by
J.A. .. COOP[R MD . T
‘JoHn A. D: Cooper; MiD:i; PhyD.
President

1 GAO report cited, appendix II,




APPENDIX 17 HLE‘ITER FROM JOHN F SHERMAN’, VIGE PRESIDENT,,
- ASSOCIATION OF AMirRicAN Meprcar. CoLLEGES, DATED NOVEM’BER 3,
1977 S :

'- assoclatlon of american
: ical colleges

November 3, 1977

Honorable Richardson Preyer
Chairman
Subcommittee on Government Information
and Individual Rights
Committee on Government Operations

- B-349-3 Rayburn House 0ff1ce Building
Washington, D.C. 20515

Dear Mr. Preyer:

The AAMC is deeply concerned about the effect of the Freedom of Information
Act (FOIA) -on the nation's system for conducting federa11y-sponsored research.
We believe that premature disclosure of an Investigator's ideas by the :
operation of this Act will undermine what is widely regarded as a highly

productive enterprise. We bring these concerns to your attention at this
time, first, because this problem was not considered in detail at the
October 3 and 4 hearings before the Government Information and Individual
Rights Subcommitiee which focused on the 4th Exemption of the FOIA, and
second, bécause Section 480 of H.R. 7897 which was directed at addressing
this problem in the context of Recombinant DNA Tegislation has been amended

. to delete the protections for scientists in non-commercial settings. We
understand that it is your intention to systematically address this issue
in future hearings. We applaud this intention and urge that such hearings
be scheduled in the near future.

In the interim, it may be of assistance for you to know that the
President's Biomedical Research Panel and the National Commission on Human
. Subjects considered these problems in some detail in response to a mandate
from the Congress and each has made recommendations which address our
concerns. The attached Tetters from Philip Handler, President of the
National Academy of Sciences, and from John A. D. Cooper, President of the
R AAMC, suggest the dimensions of the problem.

e Ne wnuld be grateful if you wou]d consider these matters and. inc]ude
; zh;s lstter and its enclosures as part of the record of the Octoher 3 and
earings.

Sincerely

'Joﬁn F. Sherman, Ph.D.
Vice President

.(338) ..
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- .Wé: suggest.that the Subcommittee consider whether,
it is appropriate;for;agencies.inrtheir}diseretiqnqtpghgga over.
- information they have found to be exempt where this can result..

in inconsistent treatment of like information submitted By

different partle\, and can result in uncertainty as o’ whether,

-for practical purposes, 1nformatlon is” exempt or non-exempt.
'_It has ‘been judlcxally recogn;zed that dlsclosure of prlvate
—-1nformat10n submltted by outsldera to the goVernment “15 quall—
tatlvely dlfferent from dlsclosure of 1nformat10n relatlng
'dlrectly to government operatlons [or 1nformat10n generated by
‘the government] and that the 1nterest 1n prlvacy appears stronger
w1th respect to [the former]'sl In l;ght of th;s dlstlnctzon. K
1_it bears mentronlng that whlle 1t mlght be somewhat appropriate
"for a- goverament agency, 1n ltS dlscretlon to change 1ts posrtlon
as to dlsclosure of exempt government 1nformat10n, thlS 13 cerw
talnly not, true 1n the case of prlvate 1nfermat10n supplled o
by_oqtsldere.z There the;empnasrs hould rather be upon. adherence
‘to a con51stent government. 9051t10n._ L - R
At the very, 1east it 15 only-rlght that prlvate partles
.should be put on notlce before an agency decldes, 1n 1ts dlS*-

'cretlon, to hand over information 1t has found to be- exempt S0

' that the prlvate party can. take necessary actlon to pxotect

E/ Chryeler Corporatlon V. Sehlesinger,feuﬁrani G

. at 2202.‘
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. to disclose 1nformat10n under an. FOIA exemptlon, declined
V-to defend the sult, c1t1ng the Attorney General s May 5
_letter.é/ Although the FTC contlnued to- malntaln that the
lnformatlon was exempt from dlsclosure, the Dlstrlct Court
ordered 1ts release.4/ _ h . . 7
_ When dlfferent branches of the Government 51ng '/"”‘
dlfferent tunes, the result 15 necessarlly confu51ng for
'”prlvate partles concerned Wlth prctectlng confldentlal
commerclal and flnanc1a1 1nformat10n from dlsclosure. ndeed,‘
the Subcommlttee may agree that there 1s a need for con91stenti
and certaln appllcatlon of the FOIA exemptlons, wh;ch would
‘be better served if the orlglnal agency determlnatlon could o
not in effect be nulllfled by the exerclse of Justlce l _V
Department dlscretlon. . At the very least, however, affecte&i‘
private partles relylng on an agency dec;slon 1n favor of non-”
dlsclosure should be glven notlce 1f the Justlce Department o

will not defend that dec;slon, S0 that the affected partles .

themselves have an opportunlty to defend agalnst dlsclosure
We suggest, therefore, that there is a need for’ statutory

Vamendments (1) entltllng prlvate rartles to notlce of any lawtf‘
enforcement agency de01elon not to defend “OIA Sults seeklng uj:

s

dlsclosure of mater;al prev;ously found to be exempt by the

3/ See Defendant's Supplemental Memorandum in Support of’
Motion to Dismiss or, in the Alternative, for Summary
Judgment, LaSalle Extension School v, FTC, Civ. Action
No. 77-0002 {P.D.C. 1977), filed October 13, 1977.

4/ See Order of October 20 1977, LaSalle Extension School
- ¥. FTC, supra.
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time for comment:prior to anyfagencyudecisibn%on-the%request.yuq

and that-the‘statutory:peribdﬁwithin*which“egentiesaa:enwt*

"required,to:makeﬁsqch-decisions hewextendeéﬁaccordinglyn“

~: bs -The Need for Notice. to Private Parties
of an Agency Decision in Favor of
‘ Dizclosure: and for' a Prescribed Grace:
Period before Release to. Perm1t Appeal
of the agency Decmslon

) Currently the law does not entltle prlvate parties
‘submlttlng 1nformat10n subject to FOIA requests to be g;ven

any notlce of an agency dec;slon 1n favor of dlsclosure, and o

provides no grace perlod during Whlch affected partles can

appeal the dlsclosure declSlon before the documents actually

_go publlc. Consequently, prlvate partles at the tlme of snb—:

1 reques's v

mlttlng lnformatlon are
for notzce of the agency S de0131on and for an opportun;ty"':

to seek Jualc1a1 rellef from an adverse determlnatlon. The'i

result is a burden on both the prlvate partles and the many
government agenc1es that have to con51d x these requests.:
This burden could readlly be avolded by slmple statutory

amendments g1v1ng prlvate partles suhmittlng materlal to the

government an express rlght to notlce of an agency dec151cn.r

on dlsclosure and a perlod of ten busmness days thereafter to B

. seek 3udlc1al rellef agalnst dlsclosure before the mater;al '_“

can in fact be released.
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until a request for dlsclosure under the FOIA 15 actually
made. This proeedure has been’ adopted successfully by the
gEnvmronmental Protectron Agency whrch has found that the
ultimate requrrement to Justlfy confldenteallty clalms _
1nh1b1ts any tendency to make overly broad or blanket clalms
_of confldentlallty. The 1nd15putable beneflt 1s that myrla&
private bu51nese organlzatrons are saved from hav1ng to make.'
detailed arguments about confrdentlallty that may never in
_fact be needed._ Slmzlarly, government agenc1es are saved
from hav1ng to make determinatlons on the need for confz-hvva
dentiallty about dccuments that‘may never be the subject of i
- FOIA requests, or that w111 not need to be kept confldentlal
"at the tlme a request 1s actually made. The beneflts of
such an approach are obV1ous and can he achleved by relatlvelyJ;
simple amendments to the Act. |
3. The Need for Standardized Procedures
: . for Notice to Private Parties and an .
“Opportunity’ to Seek Protection for

.. Materials Claimed to Fall Wrthln S
~ FOIA EXemptions .. o

a. The Need for Notice and a Comment
~w .. Period for. Private Parties Before
an Agency Dec1510n 'Is Made on -
- FOIA -Requests: - .. L

" Undet thé present law; ‘dgencies:are required to make: .
'a decision on FOIA requestd within teén dayst “No comparsble -
period, however, is provided to give private parties affected

by dieclosure an opportunrty to present arguments as to why
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~ =he ‘" oustomarily ‘would not’ dis'clo.se":‘ test
conEdrnis €0 ‘the ‘original’ Congressiénal-intent with Fhe
;es;‘;ect to Exemptich ‘b (-4)'.4" S€€ ‘H. ‘Ri"Rep. No, 11497, =~
“89Eh 'Cong.’ 2d Heas. 10 (1966):‘Sf5Reﬁ{}Noﬁ“813; goth
Cong.; 1st-8ess: 9 (1965) s + - '

L The "substantiil economic harm" tést is notw -

suppérted by ‘aeommon “sénse interpretation 'of the . wio”

" -statntory reférenices to-éonfidential ‘commercidl/Ffinanmeial: so i

 information =+ “confidential™ ordinarily means not -

publicly disseminated” -and Pkhown ¢nly - to‘a“limited few,™ i

WebSter's Third Hew Internstional Dictiomary (1971} g+ '

- If the "substantial economiec harm" test {or any - w7

" test other than ‘the Congréssionally handatéd "customarily

would not disclose" test) is to be used, Congress, not’. =

"the courts , "&fiduld ‘Make ‘that 'V'p'olir:;_v' “"ecision 'so-that
Congress may receiveé comments '6n the-desirability of “that
test from all intéréstad patties;i: '
Clipaaffithatich £ Congresdional ‘ihtent that.the .
“cﬁsfbﬁa’i‘i]..Y"'wbuldf"‘hot ‘disclose™ test should apply £ Cu

Exemption b(4) is a"simple solutioh’to many of the-

probiéiﬁs -which have ; f:;._-omptéa-‘ thig hearing.:
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- DISCUSSION

1. ‘Inadequacies in the "Substantial Economic
. Harm" Test for Non-Disclosure of Confidential
' COImnech.al/FJ.nanc:n.al Information Mandate
+ . Reyiving the "Customarily. Not D:Lsclosed" Test
' OrJ.g:Lnally Intended by Con_g;ress ) -

..An obyious problem with 'I;lr'xe_“substantia]:‘ _ecol}_o;qie ‘

2/

harm? test developed by the courts™ as a requirement for

confrdentz.al treatment is that ﬂiere,are many classes of .

documents clearly intended by Congress to be Worthy of con=
fldent;_al:.ty which, may not.fall WJ.thJ.n th:.s test. ’ Partlcularly
with respect to professional. organ:l.zat:x.ons, 11.-. is repugnant

tO:j:._It_\a_l._ke_a financial .test _the _Qr‘lj:_erlon‘ £o‘r“p_’r1ya_c In J,ts

dEal:Lngs w:Lth the Federal Trade Comm:.ss:.on, Coopers & Lybrand

has encountered a. number of :Lnstances where 1t has been asked

_t hand over documents whose d:.selosure would not necessar:.ly

cause. substantial ecgngm:,c l't_a:;m__tq__c;oopers &_, Lybrand. Yet‘

those_documents are.of a kind that the flrm would not

ha\n, :mtended to faJ.l w:.thln the non—-dlsclosure prov:.s:.ons of

FOI\—Exemth.on b(4). Th:Ls 15 partlcularly true of documents

Contalnlng prlvate :Lnformatlon about clJ.ents and detan.llng .
various client confldences. o o .
The. purpose of. the FOIA was to 1nsure qu d:.sclosure

of fovernment :Lnformat:l.on Eo, the publ]_c to ena.ble clt:.zens to .

‘make informed social and p_elltrcal_, decisions. It was p_ot .

e

2/ Xational Parks and Conservat:.on Ass n v. Morton, 498 F 24
765, 710 (D.C. Clr:i 1974). STt e e se



APPENDIX 16 —S’I‘ATE]\IENT 0F COOPERS & LYBRAND, DATED NOVEMBER 3,

1977

SUBCOMMITTEE O GOVERNMENT INFORMATION
B AND INDIVIDUAL RIGATS .7

HOUSE ‘COMMITTEE O~ GOVERNMENT-“INFORMATION

"~ HEARING ON b {4} EXEMPTION ‘TN
FREEDOM OF INFORMATTON ACT

. Statement of Coopers & Lybrand

INTRODUCTION AND SUMMARY

COopers & Lybrand Eubmlts thls statement for cons;dera-'

© tion by the Subcommittee because its recent exper;ence in

.seeklng conf;dentlallty for documents: submitted under subpoena .
to the Federal Trade Comm1351on 1n connectlon with the ‘
CommlSSlQB;S current xnvestlgatloneof the accounting pxofession '

has made it aware of deficiencies’ in 'the current legal frame-

. work under ﬁhiép,;pﬁtsuantLto the b{4) Exemption, protection

from disclosure may be sought for confidential commercial

and finaneieljiﬁfermafion.' _
The p01nts and suggestlons for reform made here are in
summary as . follows-' AT . 4' it
1 The 3udlc1ally 1mposed requlrement that protectlon
agalnst disclosure qf‘cpnfiQent}el.comme;cial/financial‘infor—'F
mation BefECcorded oﬂly on a eﬁoﬁiﬁg'bf “subetantial economic
. harn" ( exceeds the or1g1nal 1ntent of CongreSS, and does not
protect many classes of mater1a1 ‘that, are ohv1ously confident;al.

It should therefore -be Ieplaced by the test orlglnally lntended :

.. by Congress whlch would glve protectlon for materlal that a

party “customaxlly.Would not disclose.”

1/ National Parks-and Conservation Ass'n. v. Morton, 498 F.2d
- 765, 770 (D. c. ‘gir. 1974). :

. .(324)
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. these inventions, ‘premature disclosure, as through availability of *
- regearch ﬁrélnposalé', would hévékpfeclﬁded'- patenting and, therefore; -+~
the transfer of this de-sirable and life-saving technology to-the ’ﬁi’ib‘lic;‘"- o
Based upon the many years of experience with’the itechnél'ogy' transfer
.mechanism we believe we can summarﬂy state that a (:,Ompletelyopen'i' L
téchno"lbgic'al system W.ill'bec‘:‘é.me* é.jtébhudlogically st’a'gnénf system,
" "Wé believe that it--i'sr"ii:i'npefai:'iifé‘ ‘that soime ‘action'bé taken 10 amend’
the Public Health Servics Act'to profect itie ‘proprietary ‘Fights of
. investigators and the public from the adversé contequences of premature
disclogure, " '
‘As a final point, the scope of this statement, because of the tme SRR
.alloted for its presentation :-is"ixi_acléquat;e'to. consider all of the elements:
which st bé' addressed, - If the Commission is to be resporisive o the - -
charge given it by Congress it shbuld algo obtain, in full and fair hedrings;”"
the views of reéeércl?éfs"oﬁ:fhé Topen” va. "closed” peer review system;
what is fneant by the free exchange of scientific informatioi, the ‘impo&sibility
of separating a basic idea from other material in'a research proposal and
the existing riultilayer pro‘c‘eéiicf)ﬁ‘ziffd'rded‘humaﬁ ‘subjécts in the system -

as it exists today, 7
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of the tniversity of ‘Wisconsin, has filed53 pareiit applications from ="~

which 31 patehts have matured:to'date, : Under thiose:patent-applications %
-and issued pateits there are-now 17 'licer_ls'e'es who are spenditig substantial =
sums:.of money in'the development of the-inVéntions’Tor';the market. *Matiy

- of the invt_antions---ﬁvolved are health related and, ‘therefore, requ’ire:ﬂie
expenditure of inordinately large amotnts of ‘morey to meét the criteria”

: -estéblished by the Food and Drug Administration and other regulatory:-'
agencies.before the inventions can be placédin the' market, Ot of these
inventions; is now being-actively marketed in France’and ia earning royaltiés -
‘but, more-importahtly,‘— is'being used’in the treatment of & niultiple number ¢
of disease states. - Moreover, othey:of the licensees-éxe-‘ej(pécte'd 10 shortly **~

- introduce.different.one of these inventions into the market in ‘other parts of

-the world, .including the United: States.: :Had the research proposils which =
ultimately led-to these-inventions been publicly available there would have - -
been lirtle likelihood that any.of these licensees would-have been willing ' * '

to embarki on the necessary development program. -‘Patenting would have =25

been precluded by early disclosure and the ipcentive?-‘supplied by the patefit
- system would:not have been available to motivate the’'development efforts.

Jn:another situation where:the-invention: has been licensed we are

relying upon the disclosure in d research proposal toestablish the date -
‘of conception: of the invention, -'From the date of the proposal to the‘actual
. reduction to practice of the invention a period of almost three years:

‘elapsed while constant research effort was-béing put forth, - Since both

conceptioi ‘and reduction to practice aré necessary to patentability and®
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c_liécuésed in thé Commission Mémbranduﬁi'public acces’s to reséarch
proposils and an open peer Feview system will practically stifle the
ability of thé’ Government to carry out its reéponsibility to ‘secure the ™
v ansfer of téchnology generated by its funded research programs. (Note 7

the comitents’ in the’ Commlssmn Memorandurn at Page 41, last full -

sentence and page 42 )
. "-The preservarion of the proprietary rights of individuals in’ the’
contents of their 'rese'ai"ch-proposals 14 dniother mﬁj'o'r' concern, ‘Such ’ ' 7
proposals contain the stock in trade, or, if ibu' will, the trade secrets, of
scientists and mv'és'tigamrs'--‘aha should be affofded the full p’rorgectién which
is guaranteed: undeir the Cofistiturion, “That there is a Concern abotit this
situation is evidenced by the remarks at page 49 of thé Commiission =
Memorandum which says “the 'realld'ahgér.td‘ propriétary rights comes
-in-the ‘¢asewhere apatentable idéa 15 developed iti thé Course of a project °
which waé originally interided to 'be basic'research.’ There is ah obvious”
unfairness in‘jeopardizing the patent rig'hfs of ‘a"scietitist whose application
may have begn disclosed before anyone was aware that ideas of potential "

commercial value were mvolved o Yet the memorandum suggests nothing
to assuage th1s ‘gituation, .
In‘olir-estimdtion, and based upon expenence Ehe unfalrness is not
limitéd to the sitvation described, siice at'ihid proposal stage‘rhost
investigators do not’and ¢annot know what the commercial potential or

commercial application of their research results may be,” Tt must be
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Although the interest and experience of the ﬁ'at'idnal Association

of College and University Business Officers flow to all of the"it;ams in the

" Congressional charge to the Commisaion 1 will consider primarily the
effect of premature disclosure of research protocols on the proprietary
interests of the fesearcher, the destructive effect sich'disclontte will
have on potential patent protection relative to suchi rights, and the serious
.irnpact on the public{-éf-"thé' 1oss of such proprietary rights, "1will present
some statistics which I believe are enlightening and which will serve to
show the adverse impact premature digclosure can have,

AT the outset it must be 'presurh:ed that Federal research dollars
are made avallable in the expe::tatlon of ot only developmg bagic’ knowledge
but also in the expectanon that thic funded research will 1ead to products.
processes and techmques w!uch Wil be useful and acceptable in all or
parts of our soc1ety to unprove the well bemg of ihe’ s'oc1ety in general e
More specn‘mally. and under the Department of Health, Education, and
Welfare auspmes to whlch the Congressxonal charge is du"ectly pointed,” °
the expectanon is that l:he resea.rch results will Lenefit the pubhc in ‘the™
-health care area. In ‘the face of this presumpt1on, Fil) and areful T

" consideration must be given'to the making of 4ny policy which affects -
the entire process of the transfer of ;éhe'Eéé’hﬁoidgyz'ééh:ér'at'é;d"by'F'édéf'aily
funded i'é‘.éeax"ch. “ l R

‘ Sir}#é a.'maj or consideration leadifig to the Congressional charge -

is the Sunshine Act a portion of th'at Act:which is:quoted on pape 17_-,of-,;t_he-
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unfavorably affected ‘the ‘quality, distribution and cost of the
delivery of ‘heaTth care:" ’
Now whén oné cogpares the highly specalative benefits to be’
derived ‘frof permitting ‘Fandom dccess of reséarchproposals toa”
few self-designated”public interest groups:agiinst the measureable - -
loss€0¥"§nte11éét0a1*bkdperty,linvestigafd%‘privacyi*candor in
" decision making,‘effectivé evaluations -dnd' incentives for continued -
_innovétinh;fit“is”diffibu1t'tb'jﬁsﬁfy the ‘present-state!of the law:
Although I and others in~the’Govérnment betiave this to"be one:’
“of the more" seriols problems confronting our society, itihas virtually
had' to beq for a foruit! "Both NASA-and ERDA ‘have brought this problem
.td'cbngress'in'the thhtéit*df*théir'résearch*ahd as-far as I"can, .
_ determine havé made Tittla progreés toward:reseliution.  The
Association of American Medical® Colleges has®explained the: problem to
-Congress -in the context 6F NIH research®in a much’ fore CDmprehEnsiﬁe
*'and‘arffhﬂiété'f&ﬁhibn-fhdh'I have here; ‘and have been equally”
Unsuccessful. “As far as Iféaniaété¥miﬁ§;*%he§e‘organizations1have
béen unable to separate fo_thé"éath?aCtﬁon of Congress: the issue of
the need 'to ‘protect most intellectual property in”the ‘hands. ofthe

Executive ‘branch from Cungress's hkeocbupation'with'opéning“thé

"lExecutlve s policy ‘development process.:

S-Admittedty there is an ‘overlap, but not to the extent that -

the haby needs ‘to be thrown out with the bath water. "~
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“The Inter-Assembly-Council.of .the Assemblies. of Scientists. ..., -
of the:National-Institutes:of Health.and National Institutes. ..:

.of Mental::Health,.while .fully:recognizing ithe legal..right -

of scientists:to-make such.a request, strongly urges NIH. -.: .:
‘and-NIMH “Intramural-scientists voluntarily continue-to
act-according to .past :practice and not request copies-of :-—...-:
‘Grant- Applications. - We advocate fh_is policy. because we .« .. .
‘fear the effectiveness of the peer.review system .may be
diminished:and biomedical research impeded i-f. appiicants....
believe their Grant Applications will “be-wide‘ly, circulateda/ -
" :This-recommendation:is subject to vevision should
professionaliscientific sdcieties ‘adopt -appropriate guide-: P
Tings. ™ wor ot o
{I wouldisuggest thatiwhen any:-group of seientists-can agr'ee
to make a positive:recommendation on-anything,:the:situationshas: su.

probably reached the:point where other relements..of suciet'y:.need: :

a]so;be concerned.} o T ooy et it gL
" Now the real issue’ in:the controversy-over.release:of:research.:
.proposals is not whether the information theréin:wiil be releas'ed‘-bpt
_ when it will be released:: It-is perfectly:clear that .in_vestigators

are anxious’ to publish’ the results of-their: resgarch: for the: sciratiny

" and’critique Of the entire profession when they believe -it-has moved.:
i . - to some reportabie conclusion. The above statement by NIH'an'd.‘- NIMH: -
sc‘ieﬁtists clearly indicates that investigators in general, are
not ready to reanuiéh the t'imi_ﬁg of publication to an unidentified

third party.
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As suggested -in the wake.of the Washington Research Project
éasg.there has been a.targe surge;of'requests-for;release of

' -research proposals. -Although requesters need not identify the. ..

purpose of their requests, volunteered information.in addition. . -
to their,orggniza;jqna].ﬁdentification,seems ;oupiaﬁe_requgépgrsgu
in two broad but identifiable categorles;. -
1).: Public dnterest groups pursuing the possibility-that. . .
research investigators are .in some way abusing-the.: ...
public. interest in the coursg of their research,-or_i.;,;

.,.2]_ Commercial .concerns and .other research investigators

A wishing:.to capitalize on the wBrk product .disclosed.

_i-The requester in.the second. category .can ordinarily be
identified -as having ahrinvestment-in,the‘sqme field of research
as-the research proposal he‘is seeking. :It has ‘been a5cerﬁained
through.volunteered :information :from these requesters.that they
wishrtha information;sougﬁt:generalTy to either-1)iqétermine:;-v :
_theAdegree;to‘which-the—inyestigator*is=moving the state:of the:-
art ahead or 2).use-as .a format. for the*requesﬁers;OWn graﬂt or
contract .application. .
E*At this, time, it éppearﬁathatﬂpub1ic interest-groups are: ~i:

requesting .access to more.reseavch:proposals .than commerciai:.

concerns and -research .investigators.. HNotwithstanding the large ..:
number .of research -proposals requested by public interéit‘:--dﬁ“

groups, to my knowledge substantially all of the requests‘havé )
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that, the, Federal Administrator provide a "yes".or "no" answer, to .
a_requester, w_i__‘f':,'h‘_in_.‘lprgalys:p:f__thg request or be su_bjec:!‘.: ;o.s:e__);jg{-e
V_per_‘_‘sc_)r‘na1 :f:'ina.n_cial pena'llti,eg,..',‘ 'Thg_ 'IO-_day r'i!ﬂg, as_mﬁed .byr_!)eputy
Ass:is_;ant_ At_tor_-ney_ G_er_lg_rg] Mary Lawton, is "absolutely jirrati‘o.r}_ai_‘. R
In'some.casg.y_ou :c_qn'f;;. even. get thrOug_h the, m§te_r1'§1: rgquj"lr_gd .1,9 -
. Let me illustrate, in the case of 4 reauest for access . . |
to a.research proposal.. To say “no" bas.ica_]]ly requires that s
a Federal Admini;tra_tprj handling the req__ugst apply the:’Nationg] _—
Parks. test to the.-situ_at.i_oﬁ an_d provide a writtep!w m .

" case to the Dgpa_r'qment Public _I_nfpg*magiqn O_f_fjcegn recommending .
denial. If the 'in_furi'nation _the_‘ﬁgdera1__Admini.str:aztgr__be}_je\[es,
should be ,denjgd involves a disciosure of. an .idea_, invention,
frade s_ecre_t,: ete., a p_rj‘or' .art. se_‘a_.r'ch‘ w_hiﬂqh_ i:r}qica_i:e;;_rthrat such
idea,. invention, ‘tj.ra-.de secret, etc., is in fact novel in compari-

‘son to'the prior art must be conducted before a prima facie calse
could be méqe. If novelly cannot be shown if seems clear that
the Governemnt could npf. Pprevail in a suit ‘to show that ﬁhere
will be "substantial harm to the owners® competi'gi\jtei,.posi_tj'gﬂ,_ n
1 would .ask._imjgre:}tj-_a]_}y at this,pq‘lnt__.__ how can 2 .Fe\Qer\'a'l
Administrﬁi}oﬁ yet a_]p_ng ‘_th_e owner, s_l_lp;.g tt_;at a t:'c:unput.:ev_"._p|_‘|,::u_;'1f'_a_m_:,,_E

ora ;Qusi__n_qss.:qqthod‘.i:é,__ng\gg] compared_to the prior art? Where

would you _.]‘u_uk_'fo.rj the prior art? Should the owner be pemalized.




306

1T, and General Motors, .The court held that the. Government assurance. .

and the Corpoxations’ respective filings conditioned on confidentiakity.

_were not determinative, and remanded the case for disposition.in._ . ..,

accofdance; ith.thentest uf.the.Nationa1.Park5 case noted abnve.

Thus,.a. prom1se of conf1dent1al1ty by the 60vernment Jin and of 1tself
may not Pprevent d1sc]osure

The 0ff1ce of - Lega] Counsel of -the Just1ce Department has

advised tha}ﬁgskq;rgsu1t;of_the above casgs,?governmentﬁprutect1gnT
of intel]ecpua]‘prgperty,qnd_its‘wjthholdquﬁunder the fpurth _
exemption. under a FDIA suit is very. unpred1ctab]e, at’ best,

Further, 18 U.5.C. 1305 does not appear to have any effect in o,

a FOIA suft.- Tb];_syapgte, 1f?app11cab1e,:wpu1d_1mpqse cr}m}na@HbﬁéE .
| PenaitJ%S-Qnsﬁqurnmént.offieials;wh9u¢iscl9seﬁ9r99r‘ét9*¥mi"f°rmationsS
in, thepossession qf{thersoyernmeng; _ﬁf'begt, then, it is a dgtgfren;_-
to,unauthorized. disclosure,, but Jdt only takes effect after.the. dis- e
closure. and the damage to.the owner. 18 U.S. c 1905, has been virtually

lgnored by the courts.ip FOIA su1ts because of a genera] exempt1on

contained in the statute, . “un]ess otherw1se prov1ded by Tau,V Courts. .
generaj]y haye_}nterpreteﬁsthe;qyotegEpassage“as?e;empt1ng dlsc}q;yrguqé
under the FOIA.. . Section JBOS's_pgpgltje§,‘tgengfpréjﬁwpu1dinqt;pg_hl
applied.to an officia] who disc]osed proprietar&ﬁjpformgqugf%ﬂzEH‘_
response: 0. a, freednm of information suit., L 3 .
.Even though commerc1a1 concerns m]ght wrth pred1ctab1e d1ff1cu1ty
meet the_“suhs;ant1q1:harm to a gumpet)tive.ggsyt)qp"_tes;_nf_;@e‘m.

National Parks. case, universities gnﬁ.nanpgofj; organizations wishing .
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which exists-due to.the ability of the owner to control_its aceess=

bility, will.have.no relevance when.dealing with the Executive Branch. ..
{1 would.add inferentially.at. this. point. that.as.far.as I.can.deter-. .
_mine nohe;of the. 'sunshine laws,"-including FOIA, distinguishes
between the.U.S..public. and .for_e‘ign.jntergstsr_.-: Thus, where a U.S..
citizen can gain access,: 5{_: g;an.“a_.1'cnf'eig_:jrj,cg:mp_e‘t‘i__tql_--'= q_ir:_ go}y‘ernﬁent.
When, one of .Congressman. doh_!] E Moss's constirtuten_t_s'j wrote Lo
set forth his.opinion’that the. present. FOIA did not provide suffj_cienf:: .
protection: against: premature disclosure of. inventive 'ide_a‘s. that were - .
not et patentable, the Congressman vesponded. by indicating that: .
s hile: T am sorry that .the. Act imposes a certain hardship, e e
.on Ai,nventor.s_, 1. feel ~§trong1y that the public _h_a_s_—_a__
right to.know how Goverrment funds are spent... As you
realize, .the FO_f_A only. applies to Government i q_fomati‘bn‘ )

- ——and-if anyone .is willing to accept Government funding for.

a project _hqr must_ also be willing 71:70 :a_cggpt thé'}&?@

responsibility of publ 1 ¢ scrutiny, " ‘

0f course; .to construe, as: I believe Congressman Moss had done,. ..
that a research-proposal .submitted .for spme_.,type_:qﬁ funding ${:pgq_rt .

" _is_government property .js. tantamount .to.a.declaration that one. forfeits .

all past.and futyre. pe_rsqna]_.:proﬁ(i_eta_r}fri'_ﬁhﬁt_;_".éj;i':_i"pfg at

. in such.dealings.with the Government. I would note that the Congress-

.. manis position even.denies.to the Government the.right.to protect any
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Presentation of Norman J. lLatker, Patent Counsel, DHEW
Before the:Academy of . Pharmaceutfcal Sc1ences
Atlanta, Georgia - November 19 1975

“THE PROTECTIOM OF INTELLECTUAL PRDPERTY
UNDER THE FOURTH EXEMPTION OF THE FREEDOM
OF INFORMATION ACT"
:(Orta). disclaimer on representing _Départment_ view)
S_'incg'-the departure-of President- Nixpn', it appfaars--to' many - oooos
that much of Congress's effoét‘io restoré itself, as it deems

necessary, as an equal partner to the Execut‘ive “and Jud1c1a1 )

" Branches in the “checks and balance® system has been directed to

ear]ier involvement ‘in t'He deveiopnﬁent of policy:- Unfortunate]y, :

accompanymg Congress s: undemable mght 1o pursue sach a course,. -
a great many 1nd1scr1m1nate statements such as - “Ir.'e ve had 1t o
to the teeth with secrets" or "Anyt:hmg ‘the Executwe refuses to -
make pubhc arnounts to lymg to the Amemcan pecp]e“ have servec[ to B
create an. atmosphere in-which even the most ob\nous of the Executwe s
discretionary powers have become suspect 1t is agamst th1s t1da1‘
wave of 1nd1gnat1on and demands For openness that Federa] Agenues

must attempt _'t protect 1nte11ectua'l property phu:ed m their hands

b_y persons -presuming : that such property has nothmg to do with the

deve'lnpment of policy. Some “such Agencies have a1ready been swept -

" away with this current passion while others are frustrated by the

added"'é'dminis,tratii}e' burden of protection which ‘they view diverting

their’ energy from pr1mary ass1gnments -Tiius» some 'riave: moved f{o

pr‘esumptwns that no excuse for protectwn is avaﬂable

Nhﬂe I hold no. particu'lar br1e‘f for pohcy mak'lng. ehmd

closed doors, “T"believe the fervor to pr'omu1 gate “sunshine 1ay¢s" tu'."_'
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3. The Mavy, in a remote computing services'bfoﬁééh], made mathematical errors in
computation-of 1ife eycle cost in;an RFP..Tssued by-the Naval Regiona} Procurement
Cffice in wash1ngtun, B. C.

4. . GSA, in anuther action, 'Iest a vendors prcposa'l, never opened the proposa], and 'm-'
correctly awarded to-another vendor. - - ;

If & vendor or agency-fis.allowed to.conceal the method of award in.a negotiated procure-

ment and the reasons for award and, more importantly, the -reasons why the: losers-lost.it:

is contrary to the-entire-spirit of the federal.precurement system and paves the way

for concealment.of ervers, forever-and;-even worse, increases the propensity. for fraud- -

and graft. -Thus, ia.your committee-considerations: you-should make clear that nothing

in exemption 4 or 5 is intended to prevent the open intent of the:current federai_procure;

ment system. .

" In SUmmary: oo o e T . . e ] E

"It isoour op{nion—that the Congressional intent of .the Freedom of Information Act to
alTew an-cpen -government and. to stifle secrecy and, thereby, pass.on the benefits of ...
_citizen participation in the administrative process-.is-very well"served when:the govern-
ment must reveal the voluntary.business. information received from.the business .community
-in hopes of obtaining a government-contract. -In government procurement, Congress has
stressed that the primary method of contracting be the invitation For 8id {advertised -
procurement} which completely -opens the.process.to-the public.and through this eliminates .
the ability to conceal fraud; corrupticn;-or-just piain ignorant procuremeni.. The nego- °
tiated process is allowed for several reasecns and is a secret process during the.actusl .-
‘acquisition cycle. -However, once the contract-is signed the. reason.for negotiating
disappears and-the Act should.allow openness.at .this time for the protection of the
citizens to ensure that during-.the brief negotiated secret process that-it was justly-
and accurately accomp11shed  The long run advantage of thas shou]d be. ubv1ous in-that
it w1}1 increase- cnmpet1t1on and therehy, ga1n the benef1ts we ‘receive from fu]] and
open compet1t1on under -the free: enterpr1se system . We would -be more. than- happy to s1t

. and discuss a]] of the above oy prov1de add1t1unai information to th1s comm1ttee whan
deliberating exemption 4 and 5 now under consideration in relationship to government

procurement,



APPENDIX 13. —LETTER FROM TERRY D MLLER, PRES]])ENT, GOVERN-
MENT SALES CONSULTANTS IN(} DATED NOVEMBER 4 1977

- Government Sales Consultants,“Tnc.

November: 2,:1977

Honorable: Richardson Preyer.-.. .. -
Chairman, Government Information and
Individual: Rights- Sub-Committee ...
2157 Rayburn House Office Buﬂdmg
Washington, D. C..20515 .. . . ..

Dear Sir: -

We welcome. the opportunity to.submit,.for your deliberation, our, comments .. .
on the busmess use of the Freednm of Informatwn Act.

Thank ,you for your cuns1derat1 on.
Very tr'u]y your-s, L o
/Cu'\fw\_ﬂ wﬁa«

Terry D, Mﬂ'ier h
President.- :

TOM/dd
Atch.

- 7023 Littie River Tumpike, Suite 205, Annandale, Virginia 22003
.. 703-354-4050
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our CAT licénse to-a:U.8: firm.

This.is the secohd'occasion: regarding’ the same::
technoloéf on which a foreign-firm has sought otherwise unavail-..~
'able'data, citing,the~Freedom of Information Act.’

co-Inmost countries: other ‘than-.the U.S..; the patent
situation is.a:"race:to file:" ~-That is, the.patent grant goes
EOvthe;first applicant tofile. By contrast, in-the’U.8., .the -
fxpateﬁts-are'filed;in.the names :of the inventor, and'thefpateﬁti
:-grant is dependent-on the date .of -concepticn and‘reduction to .
practice rather than ‘being first to-file..-You can:readily 'see” .
the competitive advantage given to a companj by having: lead:time :
access to unpublished information-is lost.through:unrestrained
" access ‘to-grant-files. .-

...~ Studies -have demonstrated that in.the U.S:, the
“transfer -of itechnoldgy occurs primarily.throuéh-personal.1nter~u,'ﬁ
action -and in.theJpresence.ofﬂpersonafiincentives.' It is a . very
- difficult job to-interest'aau.s; company -in taking on.for -develop--
mentian invention- that .was not originally conceived within. that.. :.
company. In contrast, and for particular ‘example . in Japan, :the
emphasis.is more:upon group than perscnal achievement, and they
ﬁillfquite.readily‘arop~anzinternai‘project-if they see another .
technical:-approach that .appears better. = Another study, of :inno-
vation :in the Soviet:Union,’ has illustrated that: their system -
'simplyidoes“not produce: innovation. ! Federal:.agencies: and grantees .
are well aware of tremendous. interest of-foreién nations inlgaining:_
rapid- access to the:latest U.S; research-information.

The point of citing the foregoing CAT case, the compari-

son of our first-to-invent and most foreign first-to-file patent

systems, and the contrast of our system of incentives with

other countriés, needs to be made clear. It is that the

unrestrained application of the Freedom of Information and
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Pau}:ReﬁerEﬁ”andfride throhéh ﬁhé*Stféetsishddtihg,V"The

Government ie'ceming! ‘Fhe Government is comlng.

It is usually helpful +to be able to focus on an 1ssue;
to understand 1t in terms of 1ts relatlonshlp to spec1f1c cases,
Arather than to dlscuss an issue as an abstractlon."I would 11ke
to brlefly recount recent experlences whlch w111 he relevant to
an understandlng of at 1east ‘one- facet ‘of the 1mpact of the Freedom
of Informatlon Adt and the Sunshine Act on’ lnhlbltlng utlllzatlon :
of research results for beneflt to the us s, publlc R

: '-‘j‘ The CommlsSLOn is perhaps aware of the computerlzed
axial-tomography (CAT) ‘matrket’ ‘because of the effect of ¥ or ‘Gamma’’
‘Radiatien?npen:patiente*ﬁndergoinﬁ‘CA%. ThlS is a very fast-movlng
market, w1th the flrSt sale of a CAT system hav1ng occurred in 1973-.
The market 1s presently domlnated by a Brltlsh company, EMIr ana’
-apparently only oné U.S. company, Ohio Nuclear,.Ls profltable,
accofﬂing to tradewsdﬁrceéi {EMiﬁnas hédiavér 20 9. S::petentSJissued

to date, and Oth Nucléar is now'a defendant in patent 1nfr1ngement

-lltlgatlon 1n1tlated by EMI.

‘ A Stanford research phy5101st on ‘an NSF research grant
invoiving a partlcle accelerator 1n our hlgh-energy physrcs 1aboratory
becaﬁe'inéefégéed'in'tﬁe”EAhﬁuféfiééd'reéoﬁétéﬁcfioﬁ'6f'im5ge§*af '

- x—rays.— He coﬁééivéa'sdmé siénffidantLinventiens,:anamthroﬁdn‘the
NSF Instltutlonal Patent Agreement, we flled patent appllcatlons and
were eventually successful ‘in llcen51ng a U. S..company hoplng to i

enter the CAT market. - " B

. We recelved a telephone call ‘the week before 1ast from’

a New York law firm “which asked’ that we'produce a11’ infcrmation e



APPENDIX 12 ”—LETI‘ER FROM NmLs J REIMERS, MANAGER, TEOHNOLOGY
Licensing, OFFICE OF TECHNOLOGY LIGENSING, STANFORD UNIVER
sy, Datep ‘Novemser 2, 1977 - ;

STANFORD UNIVERSITYV

STANFORD, CALIFORNIA 94305
A Cole ABAST-HET - oL

OFFICE OF . -
TECHNOLOGY LICENSING o
ENCINA 6-930 - . November 2 1977

‘Tha Honorable Richard Preyer B
_ Chalrman, Government Information and
“Endividudl ‘Rights Subcommittee
U.S. House of Representatlves
“ Washington; D.C: .

Dear 'Congressman Prayer:

© Will you please make the following document part of the
record of your Qctober 3 and 4 hearings on the third
and - fourth exémptions of the Freedom of Information
‘Act: "“"Testimony Before the National Commission for

. the Protection of Human Suhjects of Blomedlcal and
Behavioral Résearch ™

Very truly yours,

‘(‘J 7[5 Kﬂu“’
' imers - N

Managgr Technology Llcen51ng

. Encglosure
- NJR:sh

- (292)
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commercial: oxrifinancial information if-found to:be. in the .

public interest.: Weistronély oppose. such a: suggestion.: ..z oo
The sanctions of 18-U.5.C.. 1905 'were in-existence long: - .
before the:Fréedcm‘bfwlnforﬁation'Act.g The scope;of.exemérqmy
tion of the Freedom of:Information Act for: "trade -secret:and:- ..

commercial ‘or ‘financial'information™ suggests:the :scope.of, . .

‘the subject matterprotected:by the criminal: statutes: °

‘To give an agency the discretion suggested-wouldJ
amcunt ‘to total-abdication‘by'the.CongreSSxofsitS'responsi-..ﬁ
bility for protéctiﬁg the propérty rights inherent in trade : .-
secret, commercial or finanéial information; information

-which“is' présently protected by ‘the ‘eriminal ‘statute.
Provisions similar to ‘this eriminal: statute are found -in

a hostiof differentwlawé'pertaining'tb:individual.agencies
which further evidences ‘the:intent towprot6ctithis.Valuahle,
property from unwarranted disclosures -Clearly, -the Congres-—
sional intent in Exemption 4 was to avoid any appearance
that the Freedom of Information Act should preemptwtpé_J§~a'
criminal ‘sanctionsof- 18 -U.8:C. 71905, - If ~there is.:any
ambiguity about - this fact; we'bélieve that Congress . should
clearly’ stdte that the two sections are.in harmony.and that
Exemption 4 6f -the Act-was included tc:avoid. any conflicts::

with the preexisting criminal:statute. o I oo doiss
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over the last three.years.: Mr. Gardner mentions 13,000 .

. Freedom of ‘Information Act requests:in 1975, 21,800 in
1976, .and. about 470 per week in-1977. ..Uncompensated :cost:
in 1976; he estimates; exceeded.cnemillionidollars. :More::.:
than-80-percent of -these: 1976 requests "originated from:
industry or persons ‘working ‘on:their behalf.": Mr. Gardner.:

stated..that in-1974g‘seven:person-yearstwere:consumed.inr:e—

sponses to these requests, 43 person=years:in 1975.and: 67 ... °

person-years in. 1976. - A copy-of ‘Mr. Gardner's written .

statement is attached.: ...

It is definitely:.in:.the: public interest to-put -~
a stop to the use of government time and resources by pri-
vaté-concerns.for-industrial:espionage-and by attorneys

seeking to bypassiestablished discovery procedures in-the . -

courts.. Accgrdingly, - to prevent -the abuses:which:-have thus:..:

far hecome evident-we urge .the:Congress to-clarify its
intent ‘regarding:this portion iof the Freedom-of .Information

Act., -nim cnaeld

"Reverse ~Information Act Suits® -

LIRS

It :has been suggested.in some :testimony that
"reverse Freedom . of Information Act.suits®. be severely . ..

regtricted, - The.rationale advanced.is:that the public. . -
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Procedural Defects

A number of the speakers before this.Subcomnittee~:
have noted certaln procedural defects in the admlnlstratlon
of the Freedom of Informatlon Act‘s Exemptlon 4 probably
the most notlceable of whrch is the lack of prov151on for'

notlce to the submlttor of 1nformat10n when a request 15

made to the agency under the Freedom of Informatlon Act.

The two examples 01ted above of Dow s experlence 111ustrate
the difference that such notlce can have on the ultlmate' -

loss or proteotlon of technology. )

Mr. Braverman s testlmony has noted the dlstlnctlon

1ntended by Congress between 1nformat10n of government orlgln

and 1nformatlon of prlvate orlgln.\ Slnce the fourth exemp-
tiom is’ essentlally an exemptlon for 1nformatlon of Peratel
origin, and since 1t has been documented that the majorlty )
of requests under the act are nade by competltors or attorneys
for prlvate lltlgants or competltors, 1t would be reasonable.
to apply a separate standard to requests for 1nformatlon '
whlch is of private origin as opposed to 1n£ormatlon whlch

15 of government orlgln. As to 1nformatlon of prlvate orlgln;
such 1nformatlon should not be dlsclosed except upon a showrng
by the requestor of necesslty and undue hardshlp.' Thls j' '

show1ng would be requlred before the government or the o
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In- ancther..example,’ Dow’ was required-to ‘Submit
information: to-a .federal agency .concerning production rates: -

and total production ofia.specifi¢:Dow product;agiwell agi : ™

some detailed_technical;information;cbhcerninglthé“prGCEs§*
itself. U.S5. competitors:of: Dow requested’ the informatibn
from-the agency under the’ Freedom: of Information: ACt. AnH"
alert: agency -official, notingnthat“the-informationJrequested”
was typically considered:.trade . secret or’ commercial ot*_"” s
financial  information,. notified Dow:of the:request thereby-:-
permitting - us:to-make claims:to the confidential-portions "
of the information and requiring.us to:substantiate ‘thege™ '
claims. .The request was subsequently:dénied for:almost all’:’
of the$informationadesignated:By;DowVaé confidential.'tThiSVi
is an_examﬁle.ofngood.agencywpracticeErecognizihg the value’

" and proprietary. nature of privitely deveIsped eschnology.
However, the expense to Dow in terms of employee hours
expended. to review and-justify the claim of“confidentiality
for this limited.émount~of.informatien-Was at-leasti 110 - 7

© person-hours.. This dinvolved:diverting the effdrts of at

" "least ten difterent Dow personnsl from-otherwise productive -

activitiesg.. s Tt .is certainly not within the:spirit of ‘the

law to :require fhat much . .effort to.jnsfify‘the-protectioh—‘**;

of one's .own .property. .o
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against industrial eéspicnage,’ there will-be absolutely no -

incentive for private industry to genetrate such technology.

We are in’almosticomplete’ agresment with the
remarks ‘of Mr. Braverman before this Subcommittee and comi-
mend ‘hiin for one of “the most thoughtful analyses of the

issues surrounding Exemption 4 we have encountered. 0wt

It ‘ig clear, as Mr; Braverman 5 testlmony has

hown, hat the orlglnal intent of Congress for 1nc1ud1nq

“th “trade secret“ exemptlon to the Freedom of Informatlon

. Act was to preserve 1n confldence any prrvate technology

which happens to come 1nto the posse551on of the government.

However, 1n many lnstances the burden 1mposeé by the courts

on the submlttor of 1nforma ion or the agency holdlng such

1nformat10n has been so great that 11tt1e,'1f any, protec—

" tion has been glven.

Specific Examples

We have: noted that the ‘record before your Subcom-
mittee containslittle in ‘the way of actual examples where

d°‘bBusiness has lost’ privately generated itformation: - Fer'

“fhat’ reason, we'are' pléased 'to report oOn sotie 2ctual ilfici-

dents.’



ArvpeNpix 11.—LerTER From James H. Haxes, ViceE PRESIDENT AND
Generar Counser, Dow Carmicar Co., Datep Novemeer 1, 1977

@ THE Dow CHEMICAL. COMPANY

. MIDI..AND mcnmu amea0

November: 1, 1977

The Honorable Richardson Preyer, N.C. -
Chairman,’ Subcomuittee on:'Government

Information and Individual Rights
House Committee on Government Operations
B-349-C Rayburn House Office Bull&lng
Washington, D.C. 20515

'Subje¢ﬁj”'0VERSIGHT HEARINGS  ON EXEMPTION : (b)(4) OF - THE:

"FREEDOM OF INFORMATION ACT e

8ir:

The Dow Chemical Company appreciates the oppor-
tunity to submit the following comments concerning the oper-
ation and administration of the trade secrets and commercial
or financial information exemption to the Freedom of Infor-

mation ACt.

We recognize that citizens of our country have
a legitimate interest in cbserving the workings of their
government by inspecting some of the documents this govern-
ment generates in the performance of its duties. However,
we believe it is not in the public's ipterest for a domestic
or foreign competitor of a business, or indeed even a foreign
government, to obtain privately generated trade secret,

commercial or financial information contained in the files

(280)
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- Reverse FQIA = Right-of -Judicial Review -

There. seems. o still:be’some:doubt in some:courts-as.to the R
viability. of the soc=wcalled'"reverse:FOIA" action.: There:should"
be a statutory right created under FOIA for:a&  source:to:brihg.: v
a suit seeking an injunction te prevent disclosure of 1nformatlon
which it designated, either prior to or at the time of submission
to the Federal agency, as belng non~disclosable.:. In:orderto
prevent abuse of this provision, attorneys' fees could be pro-
vided for the prevailing party. Any review in such litigation
sheuld be'de novo, i.e.j review:should not-be:limited tb the
issue of. whether or-not:the"agency-abused its. discretion,: but :
rather all issues: of releasablllty should be encompassed in the

.. The .Competition: Question -

The intent of:the FOIA was:not torrelease-any:and all -information . -
in the government's hands to the public:--It-was recoghized at-

a very early stage that the release:of: certain information; ‘such
as trade secrets, was not advisable. The test that has evelwved

in the courts. is: whether: release ‘would:cause! substantial com—i

petitive harm:+to the submitter.:: However; cuarrent: judlClal
interpretations do not:aLlowireview*oftthe'bésis of'the-information‘
request, and the nature of the requester's business, in making
a determination as to-whéether the information:. requested should::
be disclesed.. If. the:standard:for non-disclosure is: potentiall - .-
for substantial:competitive: harm to the.submitter;: these: avénues

of inguiry: seem:exceedingly:relevant,: and should be rev1ewable -
issues .of fact in a reverse FOIA-guit.  If. the substantial:-
conmpetitive harm test is to be malntalned, it- should be deflned
and codlfled. Lo B I
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THE DISCLOSURE DILEMMA - PUBLIC vs. PRIVATE RIGHTS

Introduction

- Muchi'space ‘has'-been: devoted o' the ‘plethora ‘ofipiper: submitted”
toithe government.. iAt.present,-the-U.8. Paperwork:Commission,
is rumored to be buried under a mound of it, .and there appears
to be a state of chaos in industry and government becaiise of
the large number of reperts reguired by law and regulation to
be filed with a multitude of Federal agencies.

Much of the data contained in these reports is of a highly con—
fidential nature and would not ordinarily be voluntarily released
;-by the submitter to the public. Some Federal agencies have
included pledges of confidentiality'on their reporting forms
or in their regulations, but these .pledges. are beginning to be
retracted prospectively. This is putting many. submitters into
the; pogition of beingiafraid that compliance with the law will
jeopardlze their competitive positions. through release of their
confldentlal information to. persons or companies to whom-it would
not otherwise be available.

Thus -- the dilemma: what is the legislative response when the
public's right to know collides with the private right of con-

fidentiality? We hope that some of the following thoughts and

recommendations may shed some light on this dilemma.

Public vs. Private Documents .

Oone problem presented in thls area evolves from the efforts of
some agencies to ¢lircumvent FOIA's tortuous route-in allow1ng
requesters to make "non-FOIA" reguests w1thout appllCathn of .
FOIA safeguards by the agency. If such a direction'is to be-
allowed, some ¢lear definition must be stated viswa—vis what
constitutes "pure" government-ganerated data as opposed to
private source-generated data. Lo 21

Oftentimes what-an agency may deem.to be a "pure" government-
generated document may well be composed of information which.
was derived. from reports submitted by wvarious private. sources.
In the hands ‘of skillful winds,. the, wheel may be dlsassembled
so as .to expose the spoke, ive., the. source. - Such exposure may
1ndeed result in substantial competltlve harm, or perhaps v1o—
late the prohibition of Exemption. 3 of the FOIA. !
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sufficiently obJectlve th.at the requester can be certain. that the agency
has given his request a fair hearing, even though a proceeding or a

"rulemaking' is mot.conducted during the appellate stage unless the ALJ
and the agency. agree to provide one. While the . final dec131on to waive. .
the invocation of the exemption would still be made by a politlcal off-
icial responsible to. the .agency head (as is the current accountability
system for. appeals), better input to:.that .decision would be received.and
an agency would have an incentive of additional time as’ an 1nducement to,
its use of the.more thuughtful prucedures. ;

The problem to .be resolved is ‘the crush of many documents, a: brief time
period, and complex legal decisions to be made about - releas.e or withhold—
ing. Presently, denial is the easiest course of action, but that breeds
more litlgatiou and more work for the .agency. during preparatiﬂns for in
camera weview.  Use of administrative law judges wou.ld offer hope of
resolving each of these issues.f

9; I*‘* * L

I apprec1ate ‘the npportunity tn file thESe comments for your Subcummlttee s .
hearing record.

Sincerely,

¢/

ce Hon, Eill Gradison - ‘ ;.
’ House of” Representatlves i R
washington D.C. 20515 - S e [
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to the agency prior to its final determination,
but in no case shall the additiomal period for
such examination exceed forty days. If on appeal. .. .

Ratlonale for Propneed 5 usc §552(f)

Perhape the clearest statement of the privacy concerns which underlie
the existing Freedom of Information Act amendments was the 1963 Senate
testimony of the Adm1nietrat10n 5 lead witness, Assistant Attorney
General Schlei' .

"[Cloequal ta the rlght of members uf the public

to information in the possession of their Govern-
ment is their right to the protection of that in-
formation to the extent that its disclosure would
unjustly injute them as individuals. Tn our soclety,
the individual's right to privacy, is as deserving
of racognition as his 'right to, know'. "

Business'¢éonfidential information may not seem, on iis face, to bear
a relation to_indiyidual privacy. But the perspective .of the Congress
which adoptéd the Freedom of Information Act in 1966 should: be kept

in mind by’ the reader in 1977. Private. information about 1nd1viduals
was deemed exempt under exemption (b){6) at the. .requast of the agencies,
and private competit1vely~sensitive data’ which was. filed with agencies
by the private sector’ commeérélal “person' was alse the eubJect of a
number of specifié, agency-originated requests for exempt status. The
Treasury and other agencies.testified about the, need for; commercial -
firms to be:able to contlnue their practlce of, limiting dissemination
of confide tial buslness 1nformatiun, 1est in. the Treasury s wordS,J
the™! ground ‘rules ‘of American business" would be upset.

Those gr n,‘rules enforce privacy with a variety of tradltional 1egal
sanctions, t predomlnant of which.is the trade.secrets, protection.of
state ctiminal 1aw. Trade seéréts consist of those nonpatented items..

which are used or available for use in the continuous operation of a
business enterprise, which are in fact secret, and which provide .a.com-. ...
petitive advantage to the secret's ovner.  As recently. as in the. 1974 .
Kewdnee “case,  thé Supreme ‘Court ‘has respected ‘the need for. confidentiality
to be supported by ‘SELff sanctione against misapproprlatlun As .recently. .
as 1976, Congfess has imposed ‘sanctions” to. protect against mlsappropria—
tion of govermment-filed private secrets in specific flelds (Toxic Sub-
stances Control Act, 15 USC §2613). . E :

_Committee accepted ‘them as exemption (b}(A) in
its revislon ‘of thé'Scher ‘draft of the Freedom of ‘Information Act. The
expert in this legal field, Roger Milgrim, Esq., has estimated that one
billion dollars of the nation's favorable balance of world payments comes
from licensing of trade secrets and proprietary technology. Journals such
as the Harvard Business Review and the American Criminal Law Reéview have




APPENDIX 9 —LETTER From James T O’REILLY, A.’I'I‘ORNEY AT LAW,
ST -Darep-OcToer 25,1977 :

JAMES T, O'REILLY
ATTORNEY AT LAW
1849 EAST ST. CHARLES PLACE
CINCINNATI, OHIO 45208
{513} 3215040

"October 25, 1977

Hon. Richardson Preyer
Chairman

Government Information & Indiv1dual Rights Subcommittee
House Goveranment Operations Committee e

B-349C Rayburn Bulldlng | L

Washington, D.C. 20515 .

Ré: Fréedom of Information Act Oversight
Hearings, October 1977

Dear Mr. Chalrman:

I would like to submit a statement for the record of your Subcommittee's
hearings on the Freedom of Information Act, in the expectation that it
may be of some value to your staff's examination of the issues. I regret
that T was not aware in advance of the hearings, but I have been able

to read portions of the testimony presented therein by representatives of
several federal agencies.

On August 22, MeGraw-Hill Book Company published my text, Federal Infor-
mation Diselosure: Procedures, Forms, and The Law. The book is the first
comprehensive sourcebook on the Freedow of Information Act and the Privacy
Act, and alsc ineludes chapters on the Federal Advisory Committee Act,

" the Govermment in the Sunshine Act, and federal agency publicity practices.
I have also published twelve legal articles, the majority of them on the
subject of government openmess and confidentiality issues, in such jour-
nals as Business Lawyer and the University of Missouri's Freedom of Infor—
mation Center Reports. My views on this subject are my own and do net rep~
regent the views of any institution.

An issue which your hearings discussed, according to newsletter reports,
was the troublesome topic of protecting commercial business information
frow inappropriate disclosures while maintaining the balance-of opepness
which has beem the goal of the trilogy of openness statutes developed by
or in cooperation with your Subcommittee over the past two decades. Since
approximately 120 of the 800 pages of my text, and several articles, have
-been devoted to the subject of business confidentiality matters, I would
appreciate an opportunity to file these comments omn that subject.

Proposed Language

As guggested in Chapter 10 of my text at page 10-37, a first step to
resolve this controversial issue would be consideration of the follow-.
“ing statutory ‘amendment ta 5 USC' §552 addlng at the end thereof:

(£} &ny person submitting documents or other records
which are properly identified as the private, com-
fidential property of that person at the time of  sub-~
mission, or which subsequently are marked in accord-
ance with agency regulations as confidential,-shall

(270)
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tect its interests. :In sgqtt; notiee: and.:appropriate’govern-
ment response to-a restraining order. requests:are.essential ..
- to the:iﬁfQFmQFi99u¥39?§$§9Fiiﬂxitﬁfé$;§m9t§;t9<9b§§i9:the;¥¢i,
information. _Prov131on should be made for such timely. notice.
to be given by the agency possessing the 1nformatlon.-qw.
F;nally,,a;number_of.othe;.isgues,arising in conjunction
with réve;se fplArsu;tslare.explored-in:two thqughtfulqiaWp'
review articles, to which we invite .the attention of .this.. ..-
Subcommittee. The articles are Clement, JThe Rights of .. ... ... .
'5“bmitt6%’5-':'-_'-é}£?££: and Campbell, "The Reverse Freedom of _
Iﬁformation:Suit: The Need for Congréqsianal Action“ (to. .
be publ;shed) Although we. do not. agree with every suggestlonJ
.1n each of the artlcles, they outllne a- number of prov151ons
'fwhlch, Af 1ncorporated into. statutes,. would alleviate the.more. ::

serious delays and, .expense caused: by reverse—FOIA cases, whlle;¢;

 preserving 2 falr opportunlty for. the: 1nformatlon prov1der to -

p;otgc;-any:1gglt+matgt;ntere§t;1n-documept qonf;dgq;;gl;ty.,~"f

]
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.identicalj ppsitipn_tq-thg inﬁorma;iqn.quﬁ9§t9;°x¢gardiﬁg

' disé;oéure,_the.applicability.of‘current,FOIA-provisions may f
be ambiguous.. Spﬁelprgyision,for;awa;d,pf,gttorneys'_feé&“‘.
to the information requestor who.is‘fqrcéd“tq pursue. informa-
tion in the face of:a reverserEOIh_suifuwould,help.fufther
the ogigihél purposes .of the‘attorhefs';fees provision- in the

FOIA itself. ..

4. Clarification of the scope of 18 U.8.C. 51905 and its ...

effect on the POIA. A great deal of reverse FOIA lltlgatlon

has focused on. 18 U.s. C .§1905, @ statute which prov1des
criminal sanctions against. the government officidls disc1051ng
rtrade secreis. ?he:lssue”comes_up.ln tWO'WayS:.‘flrst._lnfor“ﬁ79i
maiiqn providers‘argue'that-éongress;intended.to:incorporate =T
§1905 into.Exemptiqn-lb){B)uofgthb FOIA, which-exempts from. ..
disclosurerinformation.otherwisa exempted by statute. —Althoﬁgh--

1t seems fairly clear-.that. COngress has not. antended to include. &

+

'ésee H. Rep. No. 94-880, 94th Conq.,-znd Sess.,: Part ;;_23 s-.
'(1976)L a clarlfylng statement would be helpful. e

) Seconﬂ, lnformatlon providers-.argue that §1905 is a. broad_rq
ét;tute-and-enqgmpassesra;g;eat;aeal;oﬁ'thq.lnfo;mat;onmwhlchghaﬁg
Jis-p;pvided;to»the government., Injfact;gsubstantialleyidenqg.y
exis;s.that'§1905 was-intendedmta-be=éuite restrictive, A.:-
cogent- argument. for that.view is made;inwclement,.ﬂThg“Right§»pq‘

of Submitters:to;Prevent Agency bisclosure.of Confidential . ... .:
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if the agency denies that request and decides to disclose, . ..,
the documents, the.informEtion_provider'then.goee td court to
‘block :disclosure of :the -information:-.The:review.sought iﬁng
from agency-acticn’.(denial-of a: requeet‘for:confidential;
treerment)fwhich has béen made,on an-aﬁency.record;- The: re—:
view--just like ‘any :other review of -administrative ageney acs -l
tione-ehould'be made under ‘the AdmidistratiVe:?rocedure~-Act:e:uy
: érovisiens~fdr”review-onrthe agency-recordLeSEUQS;G1,§?06(211A1;-;
fNo7speeial*reaSOns“to-eééord.infermatioh-providerS“review de*wxﬁi
_novo ‘in “the dlstrlct courts have been plat™ forth, and:nione EX1St;‘
Nevertheless, imost. icourts: which have con51dered the matter

ﬁave,heldvthatwthe;1nformatlontprov1de:—has;awrlght;to-de:novo;;z
.reV1ew i the dlstrlct ‘couzt, just because the :FOTA: provides:

such a- rlght to the.information requestor: rSee,re.d. fearsiom o
Roebuek' and. Co’: =~G8h- -, -supra {opinion of-April::1;u1972) 0 wuih

Westlnghouse ‘Electrid Co_g.'v Sch1e51nger, supra.: Onlygfheu‘;

Thlrd clrcult has . ruled otherW1se. .See: Chrysler Corp.:v.

}Sch1e51nger,'supra; = F.2d. 4 slip op.'at'43'47..

-The: de novo procedure seriously: delays reVLew and -causes:
extraordlnary expense to -both: the information: requestor and the

government, whlch must go through a secona evmdentlary process.

Congress: should make-clear'that no-reaeon;exlsts,forJrhezlefgrmet;on
érOVider to ‘have “the extraordinary. remedy of: def nove review,,

and that reviewion the agency record‘isusuffieientr_:of course, ..,
the customary stahdards for suffrciency of the aéenby record

and agency procese applicable in all Adminstrative Procedure

Act reviews would protect the information provider adequately.
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'equalqemplpymen;_statiétics.in,ordexjto work.on;remedyingyJ

émploymentzdiscrimiqation.i Such.erganizations generally have
-limited;wfunds\and-cahﬂot~easilympursuegexpensiveqreverse—EQIAvqT
litigation. Whenrfacedlwith-thedbarJof§a;reVersegFOIA suit:u,ﬁa

standing betweén  them and .access. to . the data which they want:

. and.the: government wants to give’ them, such’ groups are:facad :
with; the choice of giving up their: request, orgrelylnglpn;gOVfﬁg
erniment’: attorneys. to press their claims inulewsﬁits in which '~ :
theyihave,afberious interest but;cagnét afford.to be-parties...
‘as dourte“ﬁave*recognized.'reliance-on'the go;erﬁment;'which*fls
-vis:noti always sufficiently: dlllgent in presslng ithe 1nterests

of ‘the lnformutlon leauestor, is not: adeQuate.; See.Coneumers‘f“’

Union.v. Consumer Product Safety Commission, gupra, slip op:

“at -8-9; 12-13, -16<17..:’ Some changeés in-the procedures govern-
* .ing-reverse FOIA:caseSAcan-help:aésure”thatfcourts~do'notﬂcbh*f‘

ltinﬂeth'be'seriously weighed .down ‘with. extended reverse-FOIA"

'1itigatiqnb‘-'”

Interest ‘of ithe: Information Proveder
'  We would like to- stress that: we: bclleve the 1nformatlon
proviﬁer-does,have”an interestﬁin-the‘processﬂto*determlne-

what -i-hfé;nsat-fdh- niust :6r: should be .discloséd to-an® information -
requeetbf uhderffhe!FreedemféfriﬁdeMaEidn"ﬁct.”*We‘éhiﬁk that %
spund rules and principles would balance the': 1nterest of’ the’.
informatlon requestor agalnst the 1nterests of the 1nformatlon
'fprDV1der, bt would redress the current 1mba1ance Wthh wexghsﬁf

so heav11y ‘in’ favor of the 1nformatlon supplxer._3 R e
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parties, inoluding the'goyernmentvandio.c.,NOW,-also'prepare&:nwm
eﬁtensive'writeen documents. -In‘Deoember, 1976, the District
" Court: entered an. order denylng the 1n3unctlon ins part: :D.C. NOW :
v. SSA}'EEE£§f 426 F. ‘Supp.: 150, Slgnlflcantly, the Court did
7 not en301n ‘disclosure:of . the -EEQ- 1 forms, in: accordance with oo
a requlrement for-disclosure of=tho59'documents 1n-an:0£CC?:
' regulatlon, 41 C.F.R. §60-40.4. ' ' A
- All partles appealed the District  Court rullng. In addi-
tion, the companies. sought certiorari ih=the.Supreme;CQurtabefore'
.factionvby.thé*Court;oflAppeals; When.certiorari’before: judgment :
.Was denied, 87 S.Ct. 2158 (1977}, the companies went back.toftheﬂ

Coutt of “Appeals and souiht ‘s ‘furthsr Hthy there. ‘A stay gf ™

ﬁistidéufe‘of:cerﬁaib“doeuments'was”éntéréd};End“thé‘cases are’ “ic:
now being briefed’ in the ‘Court Bf Appeals.
We have set: forth thisg’ rather lengthly’ procedural hlstory

1fofithe case_as anrexample of the3complex1tres*and delayﬂwhlch'

reverse FOTIA cases ‘can” brlng dbout “£5r thosé seeklng ‘disclosure
of government 1nformatlon under the Freedom of “fnformation’ Ret."
Inlllght of the'clearly—expressed inténtion’ of‘Congress that‘the*

- Freedom of Infoxmatlon Act be & tool to ike: avallable 1nformat10n'

expedltlously, that delay must be a source of con

n’ o thle

Subcommlttee as well.

“V-Nor is the‘case‘of B.C. NOW v, Sécial Bécurity Administration

_an isolatéd one. In a latge number of cases in which organizas -

tions and individuals have Sought similar equal employment data =
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Under the federal'éoﬂtract'ébﬁpiiéﬁéé brbgféﬁ; every gov-

ernment contractor, as a condltlon of do;ng buSLness with the - -

"government, pursuant to the requlrements of Executlve 0rder 1124¢

as amended - must work. to ellmlnate dlSCIIMlndtlon 1n 1ts workforce

on the ba31s of race, sex, natlonal orlgln and religion.

The Execitive Order contract compliancé,program;is‘adminis— o

tered in the first instance by the Office ¢f Federal Contract
' Compliance.Programs;bf the Department of Labor ' ("OFCCE™), -

which has dglega&ed enférceﬁént'responﬁiﬁiiity o a’ number

of other federal agéncies. The ‘Sozial Security Administration
'ViS~tﬁe‘primaég‘énforcer;fér thé ihsﬁrahééwihadstry.'

_ Inmf August, 1975; D C. NOW flled a request under the Free¥1*1

' dom of Informatlon Act’ geeking the EEG~1" formns and’ AAPS which

four insurance companles ‘had filed ' with the government ‘for a

single- year——1975. It sought the 1nformat10n in® order to de-

termine whether the companies it had targeted had discrimina- ‘

tory émﬁloymént pf;éticeSj and if so, to seek a reqédy for the

discrimination. = That purposé would help’ impléfméent an impor-

tant national goal to create fair eméloyﬁeﬁf opportunities”

for'all-Citizéﬁst The fedefal'gové:nmént_iEsélf Hﬁé,fecégnized

that maklng ewployment statlst1CS regardlng use “of women and
mlnorJtles available Eo cutside groups will’ help further that -
goal s ‘ a .
shortly after . C NOW flled lts request, a Freedom of
Informhtxon Act offlcer denled thelr request.‘ D.C.- NOW took an

appeal within the agency. -When the appeal went uhdecxded for- :
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CENTER
- FOR
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SOCIAL
POLICY

7751 N STREET.

“" october 147

" The Honorable Richardson Preyer

Chairman,

Government Information and

Individual: Rights Subcommitted °
Rayburn House Office Bulldlng, Rm B—349—B C

‘Washlngton, D.C.

20515

Dear Respresentatlve Preyer

N.W. WASHINGTON.:D

1977

i€ 20036 .202.872~0670

. James N, Barnes
1, George ©. Deptula®
: Rogsr S. Foster
L. thBmas Galloway
MarciaD. Greenberger
Cotlot Guerard

- Michael C. Harper
Christing B. Hickman

* Carol 4. Jennings

i Margaret A. Kehn
. J. Davil McAreer®

* “'Laohard C. Meeker

‘Marlyn G. fose

LoisJ. Schifer
Herbert Semmel
Hatvey 2. Shulman
Auomeys al Liw

 Not admitted 1 D.C.

Thank you for your 1nv1tatlon to submlt wrltten comments

*on the issue of reverse Freadom of Information Act suits.

- Wa

understand that they will be included in the record for hearings
"held on this subject by the Govermment Information and Individual
Rights. Subcommittee of the Houwse Commitiee:on: Government Opera~

tions. on October .3 and 4,

1977,

-Enclosed. is a wrltten statement

setting forth our p051t10n on. these matters. -

Thank you agaln for your con51deratlon.

Encl:
LJS/pmt

Slncerely yours,

L01s J Schiffer

el M/M/,q/
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Neme of Survey

Current Industrlal
Reports an Manu-
facturers'
Inventories and
Orders

Current Industrial
Reports on Mill

' 8hapes and Forms

Current:Industrial
Reports on Copper-—
ase- Mlll Products

Reports-on Export
Sales and Orders

Current Industrial
Réports. on: Paint,
Varnish-and Lacquer

Sources.and applica-

tions of:funds of:
Uis.:Direck Invesi-
ments-Abroad

Shipments,
.~ material and supplies, goods in

urrent Industrlaliu

._.b‘ata' Supplied.

Shlpments or . net sales, net neaw
orders received and unfilied
orders end of month, and

process, finished goods and
total inventories.

Receipts, use and inventory

of -steel mlll shapes and

forms.

Reoeipts;;use'end:iuﬁentory
of copper-base mill products.

Shipments or net sales of
export.. n.. .. .. . .

Production and sales of
paint, varnish and lacquer.

Source of funds, applications
of  funds-and .sales for each
foreign affiliate which.is
owned directly or indiredtly
to the extent of 50% or more .
by Chrysler Corporation.

Ugse of Data
bg Government

TS one of the most impo tant
curréent economic indicators
prepared in the U. 8. Also
the Council of Economic
Advrsors, other government
agenczes, ‘business and "
consulting’ firms Use these
statlstlos o evalua e’

The Census Bureau will pub—
Yish lndustry totals in the
Current Industr;al Repoxts

,The Census Bureau w111 pub-

lish industry tatals” in the
Current industrial Reports.

The' Census Bureau will- pub=: %

lish 1ndustry totals ‘in” the”
Current Industrial Reports.

The Census Bureau” w1ll pub-
1ish ingustry totals 4in the
Current Industrlal Report_;

This data will give a measure
of foreign investment by United
gtates’ companles w1th and com-
parable to data an gross capltal
invéstment in thé United Statés
and .-in foreign eountries and
will) accurately reflect trends
in real inveStment activity
sources of funds and output.

+

Frequenc§
Response

Monthly

Monthly
rencriy
Monthly
Monthly

Annual

¥Ge
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Use of Data

by iGovernment

" . Kama of Survey i e
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» ,.0f Report

o

(a3

;BL§'79D c Requt on

Emplogment Payroll
‘qourq—ianufac-
turing i

Foindry’

dustry Wage Survey

Series :
B i

[

Burveay - In-

"dustrx

“ploymedt by sex, number-of
‘productian émployees,

total
production worker pavrell,’
and manhours and overtime

manhours.

EmployMeﬁt;'wage or 'salary,
and level of benefits for
selected; JObb in the in-

.Shows wage or salary

published series, some directly
from the: data collected, others
after adjustments, such as sea-
sonality, are made.

rates and
henefits provided for selected
jobs within the industry nation-
ally and by maJor Ueographlc
regions.

“Employment Cost Index ~Base wagel rates for selécted An index of changes in the Quarterly
R “re¢lassificitions (in Septem-— i price of labor similar to . ‘
; ber will begin to report the CPI which measures changes
' fringe benefit cost data). in the price of goods.
By-ﬁdnfh” by location, em- Data utlllzed in 2 GOO seoarate Monthly

Triennial

Metal Working - “Employment, wage or salary. _ Shows wage or.salary rates and Onceg,.every
Industry Wage Sur- and level of benefits for “benefits provided for selected five vears
ver: Series .. belected JDbS in the indus- jobs within the industry nation-
P C try. ' . callv.and by major geographic
; . i - reglons. - : o
qoter Vehiele Emplovment, wagé or salary, :Shows ‘Wage or salary rates and Oneeo every
five

andfparcq - Indus-
\age Sur‘e\

and levell of benefits for
belectec Jobs in the indus-

'ftrg

cbeneflits provided for selected
" jobs within the industry

nation-
ally and by maJor geOHraphlc
ewlonc

vears

(44
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defend. confidentiality in .a . "reverse FOIA"™ suit - .a suit
which ‘companies -such as Chrysler who have brought :such -
suits have found . very, .very expensxve.‘ ‘The cost to .. -

Chrysierx of the. reverse FOIA suit it ‘is maintaining most
certalnly has to. be. recognlzed as :a :substantial.disincen-
tive to Chrysler s continued willingness to supply the- - -
Government the 1nformat10n it from. tlme to:. time: requests.

Flnally, in’ addltlon to decrea51ng the trust a c1tlzen:
can have ‘in. his Government an& ‘the Government's ability. and:’
will to keep-its promises, the.most: egregious fault of this
substitution of .standards is. that:the courts have:ignored
the will of Congress and. substituted -their own tests for
maintaitiing the. confidentiality of: the:privately supplied
1nformatlon The: courts.
cases have ignored the role of Congress.in.making laws and’
arrogated that function to themselves.

) In ‘the oplnlon Of Chrysler these developments constltute
a gross.. misapplication.of. the.law. We urge:Conhgress to make:
clear the law to the courts.through the enactment.of specific
languaqe adoptlng the Senate and House reports on the orig=
inal Exemptlon 4, . Thereafter, when Congress. determines that:
a speecific gategory. of :documentsshould be made: available ™
to the _public, Congress .can:do: s¢;through-mechanisms -familiar
to ik, . However, for the courts to:make wholesale.categories!:
of private documents.available generally -to’ the public is a
" gross mlsconceptlon of. the intent:- of Congress whlch Congress
should at this time correct . :

. _Vel.-‘y ..truly Yo

SLT:sly’

Enclosures . ..

*In fact, much Lo its regret, Chrysler has recently been
forced to deny the Government information it sought because
of the sensitivity of the information and, quite frankly,
Chrysler could not trust the Government's assurances of
confidentiality., See Exhibit 2 hereto. It would certainly
be unfortunate if, because of the Government's untrust-
worthiness, Chrysler were required to deny the Government
the information listed in Exhibit 1, for in such event all
the people (including the Government) would be the losers.

National Parks’ and that line of.!
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Clearly,.when Congress enagted: the Freedom: of  Informa-
tion Act, it did:-not intend:to:make: generally available-all
information obtalned from the public. . In:factyithe: Senate
reported on Exemption 4 that: ~.i.. iy 2l oo T

"This- exception: is: necessary. to-protect. the .
confidentiality . of information which: is:

obtained by the Government: through ques—’ -’
tionnaires or other inquiries, but which,
-would-customarily neot- be released to: the SIRTRRE FET SO Sy
publlc by the. person from Whom lt was; Ty g
,obtalned moey ; .

’(S Rept.,_BBth Cong

The House llkew1se reported that Exemptlon 4.;

P.;? . would assure the. confldentlallty of
.informatlon_obta;ned by”the_Government
.. through questionnaires or throuqh material.:
swbmitted. and . disclésures made in procedures:
such-as.the mediatien- of . labor—management
controverSLes. - It exempts; such .material:-
~'{f it would not customarlly be made publlc:w
by the person from whom it was obtained by -
the  Government- . :.:;..It would:also: include .-
information-which-dis:given to -an agency
_.in:-confidence, singce:a:citizen must be
able to .confide:din-his. Government. More=
.over, where the Government has: obligated-g;
.- itself -in-good. faith not to:disclose-
.documents;-or information; whlch it: receives,:.
it .should be- able to. honor such obllgatlons

'( Rept., BBth Cong. 10)

Chrysler submlts that in construlng the Act the courts
have misconceived, gnd_therefore :Jeparted from the-intent:
of Congress. in. two respects,  .First;- the courts failed t
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not to be penalized for having bkeen cooperative. When

- Chrysler voluntarily supplies the Government informatiom
Chrysler indicates is confidential, Chrysler usually does
‘S0 on an express promise of confideantiality. In most such
cases Chrysler has had 'a relationship with the requesting
-agengy such- that Chrysler felt it could have confidence in -
. .the agency's promise of confidentiality. However; Chrysler -
‘"is becoming increaiingly concerned that these promises will
be meaningless in the face of Freedom of Information Act’
{hereafter scmetimes called "FOIA"} requests. CGrounds for
such concern are based on published decisions of the courts,
such as Legal Aid Society of Alameda County v. Schultz, 349
Fsupp 771 (KD Cal 1972}, _here the court said:

w, . ., administrative promlses of confiden-
tiality cannot extend the command of the
Freedom of Information Act that only matters
'specifically exempted from disclosure by
statute' are protected . ., . it is now well
settfed that because of the specific command
of §552(c), discussed above, the courts have
no discretion to refuse to order disclosure
on equitable principles. . . .7

At page 776,
. Emphasis ‘in original: ="

Furthermore, even if an FOIA exemption- is-available;-
providers of information such as Chrysler have absolutely
no assurance that the Government will raise that exemptlon i

“as a shield against disclosure. By his letter-of May 5,
1977 to "Heads of All Federal Departments and Agencies™,
Attorney General GIlffln Bell adV1sed that.
“The G0vernment should not w1thhold documents

unless it is important te the public interest
to do so, even if there is some arguable
legal basis for the withholding, In order to
implement this view, the Justice Department
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notice,, or the. suggested use of a Presidential
dlrectlve or agency. regulatlons to: help agsure
such notice.” . For -.example, . if ‘a company. has
P an administrative proceedlng
such’as is discussed aboe in answer to ques-
tion &h.'207ddys hotice Before a’ de0151on ad-
verse to the company can be carried out may be
more .than. necessary, c0n51der1ng the policy
favoring ‘speedy processing of FOIL requests.
... We also belleve that the. Rﬂcommendatlon o.
"9 forra recodlflcatlon of so- called Exemptlon :
3. statites at least warrants. serious, con-
siderarion. Such a projeck would probably re-
iderable, effort 1nvolv1ng umerous
B Tt might. point to the' ellmlnatlon
" of some Undesirable ox: unnecessary. statutes
“with the benefits: suggested in. the. draft re-
. pert, although other 3rd exemption'statutes,
- such &8 ‘that protecting income tax returns,
.census information, ete., would. presumably be:
“left undlsturbed : P

Time has. not permltted us to. ascertaln 1n'deta11 the
relationship of: the suggestlons expressed in this, letter
to the program of the President, or to discuss with the
Office of Management and Budget, or other agencles the ... -
legal amalysit we have’ set’ forth Accordlngly, ‘this -~ 7~
letter does hot tiecessarily’ express ‘the policies’ of the"
Administration and its. conc1u31ons may ‘be subject o
later modlflcatlon. : . R -
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- If an-agency: upon instituting an ad-
mlnlstratlve proceeding agrees’ in -advance
... that the. dec151on of. the independent ‘tri-
"bunal which'is: to -conduct it-will-be accepted
as. blnding by the: agency,. court- réeview upon
_Sult by either. the. requesker.or: the company
.. should require the:plaintiff to. prove: the
_decision.was, clearly erroneous and sub="
“stantially prejudicialu. :Bub-if. an" agenéy
institutes.a proceeding before-a tribumal
__thdt .is.not 1ndependent of: the agency, or
if the agency-retains:its.right not ‘toifollow
the decision of sn independent tribunal,
... the.actions:.of both~the tribunal and of the
“-agency should be admissible in any suit under
the Act.or reverse sult and be glven such
. ..welght as they may merlt.

QUESTION.. ™ Should declaratory relief be avallable?"
ANSWER: . We take lt that thlS questlon means, should
- :a company, be.permitted to:isuevand:obtain’ a
Lcourt decision . on whether . conpany <furnished
’ nformatlon can, legally be released by an
..-agency. .over : ‘the " company s-objection, “in-‘ad~
vVance .of .an agency's-decision to .make such a
release, ‘and, perhaps in -advance of a réquest
for: the; material under: the:Act,; or:even be-
.-fore: the. mater1a1 has been prov1ded i the
agenCY-:..~f S ;

: . ‘We doubt thatlthere isca SuffICLEnt
..need. for: such. relief;.in the form of a-gen-
eral remedy of. ‘this nature . that: Boesibeyond
“such, declaratory relief:as may now'.be avail-
“able, .to warrant.its drawbacks.:Such:draw-
.:.backs seem.to. include litigation:that might
'jotherw1se Jbe avoided-:altogether:(a factor
.to be: welghed against the-earlier attain-
. .mént of .certainty:which. declaratory. relief
is desipned. to provide), litigation that:
_would be -likely not :to 1nc1ude adequate -
challenges to -the plaintiff's assertions-
‘due.to the absence of a requester and an:
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lie . with the agency, which might institute it
upon its.own initiative or upon. that. of the re-
. quester,: the company, the Justice: Department,
., or rhe ‘court. Of ¢ourse, if an agency chose not
to have an administrative proceeding on a par-
Jticular matter, this. would not preclude a reverse
. sult; also, an agency.could institute such a pro-~
‘”.ceedlng Wlthout being. syure. that a reverse suit
" would. be filed if it finds a substantial con-
.. troversy. between the requester and. the submitter
of. 1nformat10n. . .

Some of the’ posslble advantages of such ad-
. ministrative proceedings have already -been noted:
“better agency decisions that take adequate atcount
.- of both sides, and less frequent but more informed
" and expeditious judicial review. “Such proceedings
. may also tend gradually to develop a body of prece-
dent, . practlce or expertlse that should reduce‘
_present uncertainties and thus’ beneflt agenc1es
'companles, and the publlc :

; "such proceedlngs should not be automatlcally
3-and routlnely requiréd; bécause they involve
“gome -delay ‘and burdens for ‘the réquester, the

“company ; and the -agency, arid may well be un-

- ‘mecessary “and wasteful where the: issueés -are
“-simple and the answers seem clear, Moreover,

to make such proceedings-a "mecessary prelude™
‘to any reverse suit would creabe ‘¢ther -com-
plications. " When an dgency is trylng to decide

“whethér to grant of -deny-acceéss ‘and whether to
‘instituté ‘a proceedlng ‘to help‘reach such a de-
‘¢igiow,’ the agency will not know for certain
whether a decision to grant access will méan a
reverse suit, and it would seem undesirable to
forece the compeny'lnto a‘binding commitment to

“i sue OF not to sue in-case of a grant before the:
- ‘agency has reached its decision, ‘merely so-that

»the agency will ‘know whether ‘or not it must’ im=:"

“stitute’a proceeding. s/ Whether 'or niot & comw*

: pany -eXpresses ‘an -intent to file suit in case-

of a4 grant, to require the agency to conduct:

" an - otherwise unnecessary administrative -~
proceeding would actually serve chiefly to’

delay possible release, and to involve the
requester in the added "burden of such

5a/ Of course, participation in an administrative pro-
teeding should probably be a "necessary prelude” to filing
a reverse suit where the agency has chosen to conduct such
a proceeding but the reverse sult plaintiff has chosen Bot
to participate in it,
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. shopping, which of course: is mot. confined
..to- corporate plaintiffs and may not. always
be undesirable. - In reverse.FQI.suits this
;. kactic may.mean ithe filing:of .suit:in judicial
. districts. that are geographically  inconvenient
to the defendant-agency and to the requester
.seeking the information, or:where the court
selected can be viewed as more sympathetic
to corporate positions and less familiar with
the Act. The result may be effectively to
.discourage ‘participation in court:by. the re-
-quester, or to- present. the problem of. two suits
.. in two different. judicial districts over access .
- to_ the same records, a sult under the Act to
..-,.obtain access. and a:reverse suit to en301n
“u,access. & ! L .

- Another general problem in reverse suits
is that -0f building a court record -that ade-
.+ ‘quately reflects not only the plaintiff's
. ..-case but also those of. thé agency and the
. requester., - Agen01es and requesters.will sel-
__4.dom;have;ava11able the-sexvices of experts to
S test Qrichallengewthe.presentations of. company
witnesses that the contemplated release would
be injurious. In addition, the adversary
judicial process:is not, likely to achieve de-. ..
sitrable results in-those reverse suits where
the agency feels itself to be:largely-a dis-
interested stakeholder in a dispute between
... the company and.the requester, while:the re~
_..quester lacks the. resources effectively to
. - -dispute the company and relies on-the:agency
.to do so.  This problem can-be considerably
-alleviated by administrative proceedings, as
ﬁlﬁcussed below in: answer- to the mnext questlon
h e B

: I A partlal remedy for undue forum shopplng,
. and one: that certalnly seems falr Would be

‘&l See story "Court Reafflrms Order Relnstatlng Suit to
Get Television-Set Safety:.Data' in Access Reports, Sept.
- 20, 1977 at p. 12, describing developments in a:reverse
FOI suit brought. by manufacturers in Delaware and an FOI
suit by public-interest groups in the District of Columbia
involving the same material.
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QUESTION: * "e..  Should exemptmn- & mater:.al ‘be identif:.ed
E when submitted'?”

ANSWER:' It would often be of some: help to companles,
~Fiito agenciesy and: ‘perhaps’ to courtsy Lo -encourage

~the’ practice by companies ofi-identifying. at

the time of submission the particular materials
--oY portions thereof that the company claims to

be covered by Exemption 4. It would safe-

‘guard against' the-inadvertent release by agency
“‘personnel ofi such material. - However, such a

< company -claim would not: be conc1u81ve, -especially

* where the ‘4th. exempt:.on character of the:ma-

terialiig not ‘plaim, or where the passage of time
may ‘exode ‘suchi character. "Moreover, the function
of "deciding whether particular material ‘is or is
not covered by Exemption 4 -rests with the agency
- ‘that holds it} 3/ ‘subject to possible court re-
‘view -at the: 1nstance of a requester under the

i Act or- the company. _ i

It Would be: wasteful for all agencres to
determlne in ‘every:case what,business informa-
" tion ‘is covered by Exemption 4 at thé time of -
—— submissiom;as-most of-tt—would never be sought—

under the Act and, as to the balance, matter
~‘determined to "be covered when - submltted may
‘have: lost its ‘exempt character at the time of
a request under the Acit. Nevertheless; there
may bespecial circumstances where such a
‘determination by the ‘ageney at the. time of

) submission ‘would be-of sufficient value to a

© company and to the public-to warrant mak:.ng it

B desplte the drawbacks noted. i

! -Should submltters be notifled of re-
uéasts fot information.that they lave sub-
1tted before records are disclosed?“

QUESTION:

¥y "terests of falrness to
_the submlLter as well -as of ma1nta1n1ng the

3/ Thls is a functlon in. Whlch the- company can . assist
the agency, both by fiotice of ‘its claim-of:confidentiality
and by providing explanatory matter where the basis of

the claim is unclear.
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. to obtain information. from those who: may

- fear its.further dissemination, and. ex-
.perience-in:coping with.some: .of these:con-
flicts may be-of possible usé in dealing with
others. .. Before:.devising:specific-remédies for a
conflict; however; it would:often:be highly de-
sirable to have more:precise information on the

cmagnitude-and seriousness of. the loss of needed

1nformation by ‘the. government

'd. Can exemptlon 4 materlal be released on a
dlscretlonary baSLS?"' S nnil

The correct answer.in. our view is: clearly yes,
-..despite. some conflict and confusion:in the

‘caselaw; 2/ where such a“release would not be an
:.abuge - 0of: Hmscretlon oF 8. v101at10n of ‘some other

“fExemﬁclcﬁclcﬁder.thefActuheﬁe-lbhg-been
recognized as options.to withhold, mot as pro-

:hibitions jagainst accéss;-although-other laws may

sometimes prohibit access. .-This.option principle

1is not only importanmt to.the Act's main:objective

of greater opemnness, but it is also administra-
tively wvery.valuable in: permitting ‘the granting

¢ iof .-FOI ‘requests without the need for-difficult and
p0551b1y precedential determinations:whenever the

legal:status-of.the requested records.is clearly

;exempt or runcertain but . the agency ‘has.no good
pract1cal reason to deny ‘access. . Attorney General
Bell's May 5, 1977 ‘letter: to the heads .of all
agencies, call1ng for .the release of technically

.. exempt material where release would-involve no

sufficient. prospect of actual tharm to legitimate
» public -or private interests,:is based.in part upon

the power_of dlscretlonery release under the Act.

2/ Two court of appeals declsions have plainly stated that
There 'i5 some discretion to: release: fourth exemption

material.
935 (D.C.:

. Charles River Parlk -"a" Inc.-v.-HUD, 519 F.2d
Clr.— ennzoll -Co. V. FPC 534 F.2d 627

(5th Cir. 1976). ‘One Court. of Appeals de cision, which
erroneously cited Charles River Park A as support-
ing its conclusion, seems to hoid that there is not.

Westinghouse Electric Co Schlesinger, 542 F.2d
1190 iﬁfﬁ Cix. 1976, cert deniea 55 U.5.1.W. 3749 .
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-a definite restraining effect, and the
.effect :may: be greater when fears by ... :
business, whether or not exaggerated,: -
outweigh any incentives to submit the: ..
-~ information, but that the overall effect

-;seldom amounts to:a final cut-off of in-

- formation that is clearly necessary to-the
government, even though.substantial -detri-
ment: to - ‘the effective: performance ofsome
governmental functions.can be anticipated, 1/

B ~Morée specifically;. the existence and
4extent of this restraining effect can be
cexpected to vary according: torthe particular
. agency, the agency component,. the:agency
.officials, the agency. program or-activity,
-and the policies and circumstances: of . the
"~ particular. company, division or executives
. involved. - The:specific restralning effect,
(if any, is especially likely to. vary with
thé general type.or particular nature:of the
- information, the motivations: of the. company
-and. agency for.respectively submitting’ and
~obtaining it, past relationships between them
corcompany experiences with other agencies,
7a balancing. by -companies of" financial and
. other risks and-advantages of providing:par-
.ticular:information;-and.whethersthe.company
is imnocent; fearful,:or- accurately:advised
v ag-to-the degree and seriousness of: the risks
of dlsclosure..'w' : :

o It is 1mportant to note (a) that much
'of the business.information that 'may be:
necessary to the government can beiobtained
by subpoena or similar powers, (b) that much

cof 'itican be protected.under  other exemptions; "

1/ See story Tfear of Disclosure Makes it Hard to. Collect::
Confldent1a1 Business ‘Data, Agencies:Say" in Access:Reports
of Sept. 20,1977 at p. 11, reporiing that witnesses’for
the ¥IC, EPA and FDA told the Senaté Administrative.
Practlce and Procedure Subcommittee that there is- increas-
ing business resistance to furnishing needed information
because of FOIA, partlcularly in commection with agency
survey actlv1tles.
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despite considerable difficulties and

rare instances of excess or insufficient

diselosure, are increasingly proficient

in striking a reasonable balance between

overdisclosure and underdisclosure. The

- .conflicting pressurées on agencies from ~ ;

both requesters and submitters of business |
*¥ information may offer somé’ rough conflrma-

tion of this. B

QUESTION: "b. 1Is the exemption as interpreted by
the courts sufficiently predictable?”

 ANSWER: Additional predictability is desirable and
' could perhaps be achieved without violence -
to present statutory policies, primarily by
developing new procedures, but one should
not exaggerate either the need for or the
prospects of .greater predictability without
adverse pollcy effects, Predictability,
while often important, is only one goal in
most laws. Exemption 4 is probably no more
uncertain in. its overall application than,
for example, Exemption 6.
Many practical questions under Exemption
4 are relatively easy to answer, - For example e
resumes of identifiable company-executives’ ;
and other skilled persomnel; technology or
business plans generated by _a  company-ard: -
not generally known, or costs experienced
by 2 company during current or recent periods,
and not generally known, would be’ exempt -
By a similar token, a list of previous federal
‘contract awards to a company, financial datca
‘which can be found in the annual- réports to
. stockholders of a publicly held company, or
‘other. information which could’ readily and -
legally have been observed by newsmen' ot others
“-ot-which-could net -reasonably. be-expected ‘to™
‘affect 'the company adversely,” ‘would: probably
not be covered by Exemption 4. ~In-between;
. there are instances in which the facts are
© uhclear, or where judgments are’difficulr.:
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We trust thls llst w111 be uneful to you. Piease do not he51tate to

contact us (426 5821) ¢£ we may be of futtner 3351stance in tnls, or any

other matter.rw
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Question 4.

In his festimony, Mr. Pape. indicated that one person accounted: .or
aporoximately. five: perceat of all requests,. and that: th1s person’ ..
published the:inTormation. he. obtained in-a:newslatter..: If: thernuis-u,:rv
sutficient intarest in the business. community to suppurt such:a-. v
newsletter, has FOA explored the cossibility.of releasing the.::
information on a subscription basis and thersbhy reducing many of
the FOIA requests?

Response

FDA has ‘ng basis for supuos1ng ‘hat trerﬂ wou]d pe. any intarest .at
alf ina rews]etter re]a:ed to FOI activities in this ‘Agency, or-

that the-commercial endeaver: referred to by Mr. Stuart Pape will

even be successful. : There alraady exist saveral trade sublications
which routinely include- FOI' information on a weekly basis. . Thus Tar,
the existence of these publications “has not rasulted in any readucti
in the Agency's FOIlreguests. I fact, it would be’ the Agency's
judgment that the number of requestshas-actually. increasaed whenever.
more axposure is. given to our FOI ;btfvitﬁes;“

For your iﬁformafiun, the‘iﬁdividual reférréd td'bf Mr. Papén )
represants 5 cfasé of pérsons *nat accounts for approx1mat3|' 4@ Qéfcént_

of ail -he ngEan S cOI recues»;.
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in view of the number of requasts received by this Agency.
"1f such a reguirement became a matter of law, the Agancy
“would have to give:notitefcf an‘impending releasa-of
material which has been marked as confidential much wore
" often than we are.curregtiy consgltiqg.wjth_firmg where

a close gquestion is involved.

“(¢) 'A“c]aim'of'conf?déntia]ity made "at the time bf"éubﬁiséidﬁ'
would affect the consultation process only-if Agency
personnel determined. that there was a guestion feggrding
the confidentiatity of the records ‘at the -time the racords
were being reviewed in rasponse to an FOI raquest. 3efors

7 rece}ptzof'ah'FCI réquesf for the records in question, 7
there would be no need-to be concerned with the confidantial
claim..~ It is. highly doubtful that a claim of confidentiaiity
would result in & signifitant increase in the opoartunity
for consultation between FDA and the submitter of the

records.

(d} More often than not, consultation with the submitter of
information to FDA results in'the Agency having fec exceed
P © the statutory time limit ip arriving.at a.determination

regarding the disclesability of the records.in guestion, .-
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Question 2 .

Your reguiations provide for. consultation with the submitter of information
when the con.1dent1a11ty of data is uncartain.

(a}

{b)

(c)

{d)

Is the persun whb‘regueste&'thé docunents nptified that
consultation with the company has occurred? 'When an. appeal
of a release decision is filed by the submitter of the data,
is the requaster notified at tnxs poing that tnere has been
outside consultation? . C P

It has beer suggested by some that companies should identify
canfidential data at the time of submission, and that agencies
should pravide noticz of the 1mpend1na raleasas of data so .
marked. Would this requirsment diffar greatly from your
existing practice? 0o you think that you would be required
to give notica about as frEQJenciy as you prnsenuiy consultt
with submitters? . o

How does a claim of cunr1dent1a]1tj made at the time of
submission affect the consultation process? Will such a

. claim -tend to: result in more opportunities For consultation?

What effect does-a_consu]tatfon have on meeting the time
Lot n meeLing,
Timits of the Act?

Response ..

2

{a)

A persan who requests documents under the provisions of

the. FOL Act.is not normally notified ‘thaf FDA has.ceonsulted

-—with.the,submitter of the data in.situations where the

confidentiality is uncertain, After a determination has.
been made by the Agency, the records.will either be disclosed
or denied based upan the information: receivad in the
¢onsu1taticn pracass. If the submitter of the data brings
suit to enjoin FDA from disclosing the data, the requeétar

is notified that the matter is in }itigation and that ao

disclosure can be made until all court appeals have been
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be received for records which have been submitted pursuant _—
to the presubm1ss1on raview prov1swon,_we wou.ld respond
to the rnquestur that "he requested records were not a oart

of the Agency's files. . - . e”

'(b) The FOL-Act contains no'pravisions which permit an, agancy

to categorica]ly deny rnauesté for fhfs tﬁpe‘of information,
1f the recnrds are a part oF the Egean S. F11as and.c¢an, be o
properly class1f1ed as "a gency records dowever, FDA “has
clearly staued that it will- noc accept documen:s submitted

- under-a'prgSubmjssion:reuiew request_as part of_the Agency's
files until a detarminatien df fheir.sfatus‘has'ﬁeéd made.
Tnersfore, rather than having to deny a request. for thess

records, we woOTd,simply“statefthat_thg;requestedijnformation

was not in the Agency's:files.

(<) VFDA be]ieves that'a determinatfun of cun.1dent}&l¢;;4£an

be made in advance of an actual reauest nas:is, in fact
_the_basxs of the presubm1ss1on review provisfons. 1t is
our belief that our rﬂgulat1ons have Auequaue1j addrass=d

- the situation where cﬁanglng c:rcumstancas could ooss1bly

o 9 d‘i ‘charactar-of- W'I‘FGI"I'HEL'(QFI in .cur

Tiles. It musi he remembered that a1l requests for records

are handled 1n01v14ua11y in 'nl; Ac ncy by *'profaésionai

a change in the status of spec1r1c recurds. zhe professional

|
H

. wha is Fam1.1ar with une records 1ﬁv01ved Sheuld there te

nandling the raguest would be one of the faw peopie who

|
i
i
i
|




-ArPENDPIX 4:—LETI‘ER FROM DONALD KENNEDY, COMMISSIONER OF

FOOD AND DRUGS, DATED NOVEMBER 29 1977

DEPARTMENT OF HEALTH EDUCATION AND WELFARE
k | PUBLIC HEALTH SERVICE -~ '
' :FORD AND DRUG ADMINISTRATION -
" ROCKVILLE, MARYLAND 20857{. : 11

NV 2O W

Henerable Richardsen Preyer -

Chairman, Subcommittee on Government
Information-and Individual Rights °

Committee on Government 0perat10n5

House' of Representati. ves

Nashmgton D, C. 20515

Dear Mr. Preyer : :

Th1s is in rep1y to your 'letter of October 26 in wh1ch you- posed

a number of .questions to supplement the record of. your Subcomr'n ttee H
hearmg on- the Freedom of- Infomatwn Act :

Qur answers to- these questwns are enclosed “Ifiwe can pro_vi;!e
add1t1ona1 1nf‘0r'mat1on, p1 ease let me know : i

Smcere1y YOUKS,  © . et
" DNonald Kennedy | S ;
" Commissicher of Food-and nruus

Enclosure

@18),

-+
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compile an adequate record.for judicial review varies
conslderably dependlng ori the length of-documents ‘and :
: the complex1ty of the 1ssues lnvolved.. L

. Question’

4) Your regulatlons 1nclude some substantlal guldellnes
for ‘the release of OFCC, lnformatlon submltted by contracr
tors-‘_' : .

“a) Would it be 6951rable to use blndlng rules T
governing the release or w1thb01d1ng of some classesi
of information? Could this be done with information

. submitted on forms containing standardized .EEO data? .

b) Do you have authority under existing law to 155&@
.such rules? ' Should the FOIA be amendéd to spec1f1— .
cally provide for this type of rulemaklng° it

c) Is there any, other category of information B
within the Department of Labor whose- confldentlallty;
could be determlned through rulemak1ng°-.. L .

Answer

a). . OFCCP regulat1ons now prov1de for. automatlc dlsclosure
of the so-called EEO-1 form. . We are studying the. posgi-
bility of ‘establishing’ clear, blndlng rules for. the dis-
closure or withholding, of: other data. such as portlons of
the affirmative action program.‘ﬁ. cior . PR

b) We believe that we do have.such authority, because
‘the leglslatlve higtory .of the 1974 FOIA amendments .ap- -.
proved agency regulatlens prov1dlng for, the disclosure. ...
of exempt information. 'One court. has held ‘that. an
agency nay. provide. that certain types ‘of . documents

shall be disclosed. . See Pharmaceutical. Manufacturers
Agsociation v. F.D. A. 411 F. Supp. 576 (D.D.C. 1976}.
However, some courts have ruled, without discussing,.:

the leglslatlve history, that .agencies have no, power. -
to issue regulatlons of any kind 1mp1ement1ng the. FOIA .
(see Westinghouse,. sugra. -and. Charles River Park "a“,
Inc. v. HOD. 519 F. Zd. 935 {D.C, Clr. 1975)).__;

c} The Department of Labor is. prlvy to 1nformat10n ‘ 
which. consists, of trade- secrets and/or confidential:. . .
business information under several of its programs other



214

on

Queasti

3) " The appeal procedure of DFCC leads to the comp11at1on

‘of & record’ as a bagis for your decision. The FOIA re-

quires the court to decide a denial of release of docu-

"ments on a de novo basis. If OFCC decides to release

doquments, ‘and the submittér of: the records Sues to pre—

‘vent release; What does the court look ‘at—=the record .’

Answer

you have complled or a. rev1ew of the matter de novo’

a) ‘Do you argue in, 5uch lawsults for a rev1ew based
Son’ the record" : L

?b} Have any courts expressed an 1nterest in rev1ew-
ing your "decision based ‘'on 'the record but have gone
“'on to find the: record to be 1nadequate7 L

c)’ ‘What standard of review should apply té’a review
on the record? Substantial evidence? Arbxtrary ‘and
capricious? abuse of discretion?

‘d}  Are there any additional procedural steps that:
are necessary or desirable to improve the quality .

..of ‘the record in order to 'make it more acceptable
as 'a basis for p0551b1e ‘court rev1ew?

e) Would it be possible to compile an adequate
record; - ‘including part1c1pat1on from all partles,
in 30 days° 45 days’

In Westinghouse Electric Corp. v. Schlesinger, 542 F2d
1190 (4th Cir. "T975) the ¢ourt held that a submitter was en-—
titled’'to a de novo ‘hearing in an 1njunct10n action based
on the POIA Ttself, as well as Federal question jurisdiction
under 28 U.S.C, 1331. The court reasoned that exemption 4
prohibits disclosure of information which comes within“its
terms. A supplier .of information covered by that exempt1on,
therefore,,may invoke the FOIX as the ba51s of a cause of
acticn in which he has’ the 'lght to “a'de ‘hovo trial’ to

“prove- ‘the. appllcablllty of the ‘exempticn.® If an’ envlous

‘competitor or ... curious busybody demandlng access ‘to!
that ‘private ‘information ‘has 'the right tea ‘de’ novo trial“
the court asked rhetorically, shouldn't a suppliier have
the same right?
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a) How often do. submltters mark 1nformat10n as:
confldentlal° ’ R y

b) Bo they tend to mark all 1nformat10n as .ﬂ

o confldent1a1 or are they select1ve°

-c) How often do - submltters ‘give reasons for- the
"confidential treatment of data at the tlme of
jsuhm1551on° Lo

dy: The Contract Compllance Offlcer is supposed to;

.. 'make a ruling:con-the confldentlallty of -data-with-.
#.inten days; with an appeal to OFCC also. to be
decided within ten days. Do:Contract:Compliance-

“Officers in fact’ make the™ rullngs requ1red by your

‘~'.‘regulat-.lons'J

e} TIf thls procedure is not. used. why haven’ t you
rev1sed your regulatlons accord1ngly° ’

‘ﬁ—f)——if—+n£opmatlnntls not marked as confldentlal,

“will it automatlcally be releasea’w1thout*notlfylngﬁ

the submltter?

=g) Under the FOIA, is n?submitter requiredxto.n"

didentify+the confidentiality of information at. the

~time  of submitting it to. an.agency?. Canh .an ‘agency

by regulation -reguire the submitter to.so. identify
1nformat1on when subm1tted°

h) Can a determlnatlon of confldentlallty by the

© agency:'be made. in-advance: of-a request for dlsclosure

of that. information? . -Shouldn't a new:determinatipon

‘‘be made at.the time. of request, not submission, . -
“'since- information:may lose .its confidential char- -

acter over time:-or: the publlc 1nterest may 1ater
requ1re -a dlfferent pollcy? iE

to e). As noted above, we will provide responses ag 500n

as we obtailn the necessary 1nformatlon [rom the compllance

.agencues. R

No, - the agency praCtlce is that the submltter w111 be-

notified when an FOIA request: is.received whether .or.not
the submitter has. marked the documents confidential at the
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Question

1} In response £o a guestion about the authority of the
Department of Labor to direct the Freedom of Information
release policies of contract compliance agencies,

<. Mr. Henry testified:that the determining factor is
 whether the requested documents belong to the Department

of Labor or to the various compliance agenc1es.

a) The FOIA specifically covers the release of
records "in the possesssion™ of an agency, and pro-
vides only for "consultation" with another agency
having a substantial interest in the determination
concerning the release of those records. Please
discuss Mr._Henry s reply in 11ght of these FOIA
provision:

by} What is the legal basis for appeals to OFCC
of compliance agency decisions to release infor-
mation? IS an agency legally obliged to stay
release pending a decision by OFCC?

¢) Would vou support a recommendation that the
entire FOIA process involving contract compliance
data, Including appeals, be handled directly: by :
the various compliance agencies holding that data?

Answer

a) We understcod the context of this gquestion to be
whether the Office of Federal Contract Compliance: Lo
Programs (OFCCP) could direct disclosure if a compllance
agency: had: decided@ to withhold information. - In our.view,.

‘the procedure involved under:E.0,-11246 in dealing with:

the FOIA: requests for affirmative action plan documents
is.not. covered by the consultation language in the FOIA.-
The basis for the procedure is the aunthority of the -
Secretary of Labor under E.O. 11246, which designates

“the Sscretary as the.Government official responsible

for the adminlstration and enforcement of’ the 0rder.
spon51b111ty to. issue.;rules and. regulat1ons ‘of "general -
applicability, to the Director. . of the Office ¢f Federal
Contract Compliance Programs. The Order also makes :
contracting agencies (complianee.agencies)_prima:ily
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_commercial or financial information.” If the infermatlon vequested

has been claimed to be confidential, might be claimed to be confidential
1f the affected business knew that LPA proposed to release It, or had
been determined to be entitled to confidential treatment either by a ...

court or by the EPA General Counsel in a final confidentiality determination,

‘then the request may be denied in writing ‘eiting 5 U.S.C. 552(b)(4).
The matter should then bé rreated In ‘accordance with the procedure set
out in 40 CFR Part 2, Subpart B.

However, 1f the request is from the Comptroller General, a, Conmittee
or subcoumittee of Congress, ot elthér house of congress, EPA’ Bay not
deny the request on the grounds it 1s for confldential business,
information. 7To determine that a redquest is officilally made by a”
congressional commlittee or subcommittee, the request must be in writing
and signed by.the comittee or subcompittee chairman. - A request from
either house of Congress must be’ signed by che’ presiding officer.

The request must indicate that the chdiirman of presiding ‘officer is
wmaking the request as chairmnn af the comilttee ox subcommittce ar

as presiding officer: of the patticular house. i .

Even though’ EPA may not defiy eonfidéntial information to tlie” Comptroller?fifi

General, 4 dongressional committee or svbcéommittee, or eithetr house af’
Convreas, LPA gtill has a duty to inform them, when supplying the
" Tequested information, whethér the’ information has been claimed ns
confidential or has been determined to bé attltled to confidemtial
treatment. In additlon, each EPA oEfice supplying. confidential
information td the Comptroller General, congressional committees or
subcormittees, or either house of COngress must maintain a record of
the disclosures for at least _three vears. . .

rReeognizing shat therc is a current problem with’ identifying con-
fidential information that has been. Submitted to EPA in rebuttal cotments.
or evidence, I dm working wich Mr. {enotai to modify the RPAR notices
so that any registrant or’ applicant for registretion will, be required
to make confildentiality claims at the time’ ‘the comments nr evidence
are submitted to EFAL" In addition, we will deviss a way to allow
registrants and applicants which have already submitted comments

or evidence to meké cldims of confidentiality for the information . con—
tained in those commente .or evidence already in LPA's posseseion.

ce, HMr. D. .!enqi;tj:

be. A-134 Reading ‘
A~134 Contracts o
A-134/JONelson/cm/w521150794/?—13~77
/




Please. address all correspondence on this matter to:

(address}) .

and reference O0PP-_ © . ir the .correspondence.

If you are unable to submit your claim within the 10-day period, vou -
may request an extension.of the time period by written request to..the
above address. Aany request for extemsion must be wade within the 10-
day pexiod. EPA will grant extensions only in extraordinary
circumstances. - :




AETACHMENT 1

To be 1nserted in-1T3. Reglstratlnns and Products’ Subject to ¢
Clalm of business confldentlalzty.

All reglstrants and appllcants for reglstratlon Tisted Below are -
being netified by certified mail of the rebuttable presumption exlstlng
against reglstratinn and contlnued registratlon of thelr pru&ucts.'

The registiants and appllcants for’ registration’ shall have 5 days ~ TR
from the date this-notice is sent or until _ " Ctal ST e
submit evidence in rebuttal of the presumption. Huwever, the Admlnlstrator

may, for good caisé shown, grant’ 'an addltlonal 60 days ﬂurlng whlch
evidence may be submitted., Notice' of any extension; if” granted, w111
appear in the Federal Register. !

A registrant or applicant for registration may, if it desires, assert

a business confidentiality claim covering part or all of the information
submittcd in rebuttal. The vegistrant or applicant may assert the claim
by placing on or attaching te the Information a cover sheet, stamped or
typed legend, or other suitable form of notice employing language such
as "trade secretr," "proprietary," or "company confidential." Allegedly
confidential portions of otherwise nonconfldentlal documents should be
clearly marked. — - - - - -

Tf a confidentiality claim is asserted, the information covered by
the claim will be disclosed by EPA only to the extent and by means of®
the procedures set forth in 40 CFR Part 2, Subpart B (41 FR, 36906,
September ‘1, 1976). If no confidentiality claim accompanles the
information at the time it is received by EPA, EPA will place the
information in the public comment flle where it will be avgilable for
public inspeetion.

If a registrant or applicant does assert a confidentiality claim for
some, but not all, of the information submitted to EPA in rebuttal, the
registrant or applicant should furnish two copies of the information to
EPA. The first copy should contain all of the information submitted in
rebuttal with information claimed as confidential clearly identified.
The second copy should be identieal to the first cxeept that all
information claimed as confidential should be deleted. The second

copy will be placed in the public comment file. The first copy will
be treated in accordance with the procedures set out above.



HMEMORANDEM - :

SUBJECT: - Conf:l.dential I1\£ormaticm in RPAR Rebuttals

FROM: James C. lIelson Attomey
[SRRPR R Contracts & Gcneral Administration'ﬂranch {A~134)

TO: - Mr David E. henotti
sn2i Deputy-Aggociate General Cmmael
Pesticides, Toxic Substances & Radiation Division (A—132)

Dovothy Patton informed me that you a.nd she had discussed the problem

of copfidential business information in RPAR re‘buttal _She’ indicated
that you would like me te develop drafts of language for fiture RPAR
-motices to instruct submitters concerning their rights to claim information
in thelr rebuttals as confidential and a letter to po to those submitters
who have already submitted rebuttals without having had the opportunity ’
to make confidentialicy claims,

Using the pronamide BPAR notice as a model, I have developed a rewrite of
section TII, Registrations and Products Subject to the Hotice (Attachment
1). 'This glves notice of the opportunity te assert confidentiality
claimg, specifies how ianformation claimed as confidential will be treated,
and specifies what will be done with the information 1f no claim is
agserted. In addition, it asks the submitter to send in two coples of
the rebuttal: one complete version with the confidential material clearly. ...
identified and one exclsed version with the confidential inforiatlon’ . -
deleted. This notice is sufficient to spell out ‘the Tights of the sub™
mitters and to bind them 1f they fall to assert confidéntialiry claims.
lowever, EPA must continue to send a copy of the notice by certified mail
st thet the registrants and opplicante have actual notice and can be
bound.

I have also developed a letter {Attachment 2) that can be aent to all

. those who have submitted rebuttala without having been given the oppor—~
tunity to assert confidentiality claims. GSome of the submitters way
have asserted confidentizlity claims on their submissions even though
they were not asked to do go. These need not be sent the letter. Bat
for any recbuttal that was submitted prior to idnstituting the new




‘cannot be' released until the affected usiness:has had an’opportunity.
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{2) The business about which iaformation is collected and reduced to
a trip report may wish to assert a busineas confidentiality elaim
covering all or part of the information. : When -that élaim should ‘be L
asserted ig left up to the discretion of ESED. Since the . dnformarion

you collect for trip reports is usually not recelved from the business

‘in writing, the notice set out In 2.203(2) of:the regulations would®

net be appropriate. However, Lt might:be -appropriate. to furnish :each
business a copy of the trip report, give them the netice in 2.203{(a),

and allow them to make ‘any claimg. This: is not necessary. ..If your:
Division or other idivisions lof EPA:Lave ‘been reéecelving Freedom.of -’

Informatfon requests for this rype of information, it might be apptoptiate

to check each report with the affected business to see If chey wish to
make a claim.’ However; if you have ‘been receivingfew; 1f any,"
Freedom of “Information requésts for 'these reports, 'such an exercise:
wight be an unnecessary: expenditure:of “time and resources,. If you: "=
rarely recelve requests - for these reports: from-outside EPA, it would-
seem more appropriate to deal with each request as~lt comes in:.and only:
contact the business about asserting a claim when you actually have

had a request for it.- e : R

On the other hand, Subparc B also deals with the situation where FPA
makes Information public ‘thrdugh channels éther than: undex.a Freedom:

~of Information réqiést.’ 'In any situation where EPA proposes to-make:

busineas information ‘public, 1f it ia the type of information about-.
which a claim might bei'axpectad to'be asserted;-the 1nformation S

to submit a-claimiand i€ either'thé progiam office or.the:appropriate:

EPA legal office ‘iakes a‘deteimihation that the informaticm-is uot
entitled to confidential treatment, the ‘business’has beeh given. the s .- -
10-day notice spelled out in 2.205(f) before release can take place. %o iiow:
If ESED needs to make business 1nformation in a trip report available

to gomeone outside of“EPA, it may be" appropriate +to-start this pro:edure

by asking the businesa whether it desires to’ assert a: claim. ’ Tl

1f ESED gets few Yreedom of Infurmation requests for trip reports
and seldom has’ occasion to release thelr” ‘contents outside of- : :
EPA; -4t ‘15 probably  not necesaary to give wach business an Gpportunity XY
to assert a claim’ exeept- on a case-by-case basis’ when nmade necessary
hy a Freedom of Information requast«or need’ to: release..-

3} & (6; Sect;on 24 209(e, of 'the regulation ‘specif‘es thar any’ F?A
offfce may disclose business information to another EPA bffice with:
"an official need for the informtion." In terms of TPA's work under
various statutes, moat offices do have "an officilal need" for the
information collected by other offices, There is a great deal of
discretion here for the office that has the Information as far as
deciding whether to give it to another office. Wo one should
criticize ore EPA office for giving information to another EPA office
unless the information elearly has nothing to do with the activities



- In that case, 0GC.dces:not.become. Involved. sinca the. pzogram -office’

~

-affected businesses. to.comment angd for initilal.denials of requests. .I.. .
. have. attached sample lecters that. may be helpful to. you in this regqrd

198

The way you have phrased Btep.l, program people reading:thls may think .they:

. have to:expolore these.lssues;in depth. .The regulation. is designed to. - i

allow,p;og;am offices to- make_a‘dgte:mination thatﬂinformation is.. ..
clearly not.entitled to-confidential treatment, -but-it.ls:not designed. .. .-
te require an in-depth znalysis.by the.program office, especially when - .
the office is-acting under.the.l0-day.limitation.of.a, hreedom of
Tnformation request. Sl ot

When & claim has been made..for information that.clearly.is:already ;
public {such as having: already appeared in a -vepert -published by another:
agency, -In an:annyal:stockholder report,. a bgok, or magazine, ‘or when. .

it 4s avallable in some reference facility without restriction),. then.it is
appropriate and desirable for the program office to make 2 determination
that the information. is.clearly.notrentitled. to confidential trecatment.

notifies the business of :hat decision.

{4) You mgntionnthat_"fo:ma.‘w;ll.bg,aqppiigd:for the purpose.of .asking .

Encloaures N ) ' -

ce. A-134 Reading’
A-134 ontracts_
- File .’
A—lBﬁ/JCNelsonc/m/WSZl/SO??&/
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HEMORANDLM.

SUBJECT: Review of IFRL "Procedures Under" LPA Regulations on i
Confidentiality of Business Infomation :

FROM: James .C. helson, Attorney 2 .
,Contracts & Genersl Administration Branch (A*lj&)

TO: Roger lianscm, LERL (MD-GJ)

1 kave reviewed your draft memorandum of procedures concerning ‘business
confidentiality. You have done a good -job of presenting the procedures -
to project people in a way that .they can avold plowing through the
regulations. - I have enclesed your copy of the draft with some editorisl
changes and comments. However, there are some specific areas of the
document ‘where I do have comments. Please call me if you have any -
questions concerning my comments. T O VR R oo

{1y a diatinctiun ahould be drawn between infnmation that is currently
in IERL's posgession.that has never been screened. and future infurmation ot
that may be collected, Future.data-collection should emphasize -
collecting all :claims of confidentiality at the same: time the- information.-
is ecollected. - For.data already in- IERL, screening.should be started -
whenever there is an FOIL requeést pending or whenever IERL proposes
to publish or otherwise release the information.: In the future much

of the first-step: of giving notice and recording claims can be done’

by the contractors, but now a-lot.of this work fnr older informat:ion :

will have to be- dune by IERL.

(2) If a busineas has already made a confi(lentiali.ty claim, thexe is
no need to make -the 1nquiry under Step 2(b) :

{3) I think Step 3 should be changed. 'l'he: substantive criteria -are:
Spelled out in section 2.208 for: an initial determination. However,

the program office.camnot necessarily be expected:to bel able to answer
all the questions under 2.208. TIf a business has asserted a claim,

it has gained the right. to.be - notified before:any release can be. made

80 that. 1t: can ‘sue -to: prevent:.the. release, -Once a clalm has:been:. . : .- .0
made the program, office must follow 2,204(d) and make a preliminary
determination. . The preliminary determination: goes one of two. ways: :
either the- information mz be eutitled -to: confidential treatwent or: the .
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5 \WZ ! UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
%,,,«m‘kf vyASIjl_NG_TQN. D.C. 20460
B 8 arr
) . __,oFFlg:E‘o'F.
. .GVENERQ!.‘.COUNSIEL-:
MEMORANDUM - :

-- SUBJECT: Freedom of Infoxmation Devel/g

FROM: C. Richard Boehlert é;;//}—.? -
. Deputy Assocciate Genersxt”Counsel

Contracts & General Administration Branch. (A—134)

To: . .ALLl Reglonal Counsels

This is the first of z contlnulng geries of memoranda that we will be
‘sending to each Offlce of Regidnal Counsel periodically.  We~ -

intend Ep use thlS as a means of keeping. you. informed of the latest
developments in the area of Freedom of Informatlon and Prlvacyl_ Slncé
the new regulations went into effect on October 1, 1976, this Branch
has had the responsibility of performing all the legal functlons on .
behalf of the General Counsel. We have been very busy in this role,
The volume of Freedom of Information requests coming into EPA has
increased each year and azppears to be increasing every month.

‘The only way in which the Agency can live up to its vesponsibilities
under the Freedom of Informationr Act is to encourage openness in its
work to the maximum extent possible without interfering with its duties
under various laws. This policy is expressed in the regulations:

"EPA will make the fullest possible disclosure of records to the public,
consistent with the rights of individuals to privacy, the rights of
persons in business information entitled te confidential treatment,

and the need for EPA to promote frank internal policy deliberaticns

and to pursue its official activities without undue disruption.' We
should act to encourage program offices within EPA to disclose infor-
mation unless they have a specilic need to withhold. TIf they do have
such a need, we must counsel them as to whether the information is im
fact exempt under the Act. In future memoranda we will explore
specific questions that have arisen concerning the varlous exemptions

{ and how they apply to EPA records. This memorandum serves as an
introducticn.

;
i
i

The Department of Justice has primary reponsibility for coordinating
the Federal position concerning the Freedom of Information and Privacy
Acts. Within the Department they have set up 2 Freedom of Information
Committee, Before FEPA issues a final denial of any request, we must
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-The extent of business confidentiality allewed under the Freedom of
Information Act is still uaresolved. Many suits are pending in Fedexal
courts, including some involving EPA; ‘Concernifig ithé type ofinformatior
which is exempt from disclesure under -the-Freedom of Information Act's>
fourth exemption. The pending suits have been brought by requestors who
have been denied information under. the fourth exemption and by businesses
which have beenr threatened with the release of information that they
consider to be eatitled to confidential treatment. There is no clear
iine of decisjons in this area, and there is often conflict among the
c1rcu1ts.

it is very important for EPA to make consistent legal decisions
regarding the disclosure or nondisclosure of business information.
EPA's Freedom of Information Act regulations were written to provide
.each affected business the maximum POSSlblE due process protections
within the time constraints imposed hy the“Act. Final confldentiallty
determinations, whether made by this Office or by_Reglonal,CounselS,
are final EPA actions. If EPA is sued either by a requestor or an
affected business, the Department of Justice has the responsibility to
defend the Agency. - The Department has a standlng policy that before
any .agency can issue a final denial of a request for information, the
denial must be cleared by the Department s Freedom of Information
Committee which, cocrdlnates the, Federal Freednm of Information starce.
Failure te’ clear a denial ‘with the Committeé might vesult in a dec151on
by the Department not to defend the agency in a resultlng sult.,

Because of the incohplete ‘cas law in the area of the fourth exemptzon,"
the need for consistent EPA 1eghl opiniens, and che nec9551ty of

obtaining Committee clearance of EPA final dénials, I would ifke all”

final confidentiality detgrminations propesed to be issued by the,

Offices of. Regicnal Counsel to be cleared w1th my office first. In

most cases this can be accompllshed with a telephune call, But in ' some cases
it may regquire 5ubm1551on of the documents to us. For bu51ness con—
fidentiality issues and all procedural matters concerning the Freedom L
of Information Act regulatlons, T have given respon51b111ty to the
Contracts & General Admizistration Branch of this office’ (A-134) .

Whenever you have sp201f1c questlons concernlng issues ralsed by the

Act or the regulat1ons or when you hdve a proposed flnal confldentiality
determlnatlon, please contact chk Boehlert at 755 0774 or J1m Nelscn )
at 75 5 0794

The Offlces of Reglonal Cuunsei have ‘an ynportant ‘role in counseling cne
offices within their regions on:.all the issues that arise under the = -
Freedom of Informatlon Act.. Recognizing thzt it is, 1mportanr o ‘kesp

. all staff attorneys .in the Offices of Reg1onal ‘Counsel” 1nformed of the
latest. developments in. Freedom of Informatlon area, I hig
Contracts. & General Administration Branch ‘to cnmmunmcaLe w1th the
Offlces of Reg:anal Counsel perlodlcally to share the latest
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It is clear that EPA w111 have to consider production information in . ..
making RPAR dec1510n5. Nothing in this dlSCUSSlOn should be taken to -
“imply, that’ LPA cannot make full use of productlon 1nformat10n within

EPA. This dlscu551on concerng “enly Eubllc dlsclosure of the infor-.

: matlon. : . .

A notice prepared undet séction 6 must be transmitted. to Lhe Department ..
of Agriculture for comment 60 days. prlor to publlcatlon., In . this, case,
the’ Depaerent of Agr1cu1ture ‘could be fulnlshed with more complete
1nformat10n than would he’ permltted in the publlshed not:ce. In the.
case of a publlshed RPAR notice, a. notice of Adminlstrator s detexr—
minatien,’ a public hearing, or a final order of denlal or cancellatlon,

EPA may not disclose confidential production 1nformat10n.: This does not.

mean that the producticn information camnot be relied on in maklng the

dec1310ns. . L L . : LI TR b

1f peruCtlﬂﬂ 1nformat10n 1s con91dered in the RPAR process, there

‘should be reference to thls'fact in the public notices. ~However, the

inforniation itseélf cannot beé published. - In essence, this, creates a P

secret record in a partlcular RPAR _actiom, Thus, the notices ‘should, - ... o
contain the conclu51ons reached hut not all of: the background data..__

It may be posslble to usé’ aggregated data as suggested in your mem- .
orandum.’ However,,even in ‘using dggregated data, we must consider
whether the aggregating itsalf will profect the confldeutlallty of the '
underlylng data. For example, if only cne company makes the pesticide 1n
question, aggregating does .mothing to protect the amount of the Eompany s .
total produetlon if'that is Confldentlal. 'Dz if only two company s.make
the pest1c1de, reveallng\the agg regate wauld tell each company how much
‘the other company makes. Clearly, aggregating has problems when .
we are speaking in terms ‘of pest1c1des with only a small number wof
manufacturers. Pirhaps the best approach, would be to follaw the.
tules which have been set out by the International Trade Ccmm1551on for )
publlshing aggregates of data, They have formulae to deal-with the,... . :
situations of five dr ‘fewer manufacturers. Industry has zceepted ‘the
ITC approach for years Wlth 0o cDmplalnts that it violates conflden—
tiality. 441h5§ applies to production figures of both.technical and

‘al ‘&e of the ‘types of aggregétlon suggested

T formulated materials ‘and A11°
in your memnrandum.

leen the problems discussed’ above, my suggestlon would be to avuld

trying to publish production information(othier than aggregated data,

as discussed above). Instead use the production information as secret
background . 1nformat10n ' But make it ‘clear in the course ‘ol the RPAR .
pProcess that the data is being used. - It is p0531ble o make conclu51ons -
based on the production data without maklng the data itself public.
Congressional committees and the Department of Agriculture can perform
k’fﬁéi?’fEFiéh‘ﬁIfﬁﬁﬁt’Thé“fﬂfbrmation’being*ﬂisc1osed*to—the-publicr

— . - - o — .o g
.Hote that companies may waive their claims of confidentiality concerning

this production information or may give their permission for its publica-

ticn. However, any waiver or permission must be clear.
- If you have specific questions concerning the confidentiality of parti- i

cular information or nther aspects of this memorandutn, you may contact
me at 507%4.




