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- -~He: -was deploring the state of the- 1nventor—l beheve m -an
_.-Allen s Alley skit. He said:
" Take the case of Hobert Fulton. He suggested the steamboat and everybody )

thought he was crazy. Take Eli Whitney. Everyone thought he was crazy Then
there was Albert Einstein, who everyone thought was crazy. -

““Then he' said, “Flnally, there was Heathburt Thornton Who eV
“éryone thought was crazy.” '
The stralght man said, “Say, who was, Heathburt Thornton?”

Allen retorted, “Oh, he was crazy.”

On the other hand on my wall I have a plaque made from a
letter, which I have lammated from the director of research of a
major Government department, which says:

Dear Dr. Levin: I regret to inform you that while you -have demonstrated that :

your process will make fresh water from sea water, too little is known about the
process to warrant further research.

Thank you very much. _

Mr. Fuqua. Thank you very much. _

I think all of the comments have been Very revealmg and very
interesting, particularly the last comment. I think it demonstrates
some of the governmental processes that need improvement. _

Mr. Green, you mentioned—and maybe some of the others mlght'
-want to comment—that the domestic policy réview on industrial
innovation discussed yesterday by Secretary Krebs before this joint
meeting, and also by the President, dldn’t go far enough but 1t was
a step in the right direction.

What are some of the areas in that 1nnovat1on report that d1dn’t
gcl) far enough? Some of the other panehsts may warnt to elaborate
also.

Mr. GREEN. From what I know of what was presented yesterday,- _
it is my impression that there was not encugh on tax incentives
and things that would help capital formation and regulations on-it.

- Mr. Lockwood earlier stated very clearly the need for a tiered
structure in regulations. In my opinion, it is. absolutely essential:
From what I had heard—and I wasn’t at the presentatlon yester—
day—nothing such as this is in'the program. = _

Mr. Fuqua. I think they did state that they did plan an overall
tax program to be submitted later, and they didn't get into that at
this time. But they d1d acknowledge I think, that it was.a very
integral step. - '
4 Maybe someone else would 11ke to comment on the report yester-

ay. .
~ Dr. LevinN. One thmg I would llke to see mcluded 1n the leg‘lsla-
tion or regulation, Mr., Chairman, .would -be some’.provision.. for
small businesses. to be reimbursed as part of. the1r overhead for.in-
house research'and development

The hardest thing is to.get the money to . do some 1n-house
research and development The large corporations get that. from
Government agencies.-I asked a Government contractor why the
difference. The explanation was simple.

DOD, for example, he said, needs the General Electric Co and 1t
-demands tremendous- service from GE. Therefore it feels that it is
in the Government’s interest to' pay GE a certain percentage.as an.

57721 N - & - 9
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" comply with- these regulations, how to-prepare proposals, and of
course also to bypass some of the review procedures, when possible.
In examining the methods of the National Sc1ence Foundation, let's
look at the practice of peer rewew

Peer review, for example, is very good if it is a un1vers1ty type
academic research project. I'am very frequently being used for that -

~kind-of -review. Obviously the purpose of that is to-say: well, what

the man wants.to work on is good or not. good or other work has
been done in this. field whlch he evidently isn’t -aware of. That- 1s
where peer review comes in.

But to ask for peer review for Edison when he invented the 11ght

bulb, if you would come out and ask somebody else do you think
this will work, well if everybody could comment on it, it would not
be an invention.
- An invention by definition is somethmg new, that not everybody
can see. That is the really important point that distinguishes..an
inventor from every other human being, that he sees certain thlngs
that others don’t.

If this wouldn’t be the basm cr1ter10n here, Why would we have
patents? Why would we grant somebody some spec1a1 recognition
or special privileges if everybody else would see pr10r toa demon~
stration, exactly what thé inventor saw.

For example I was confronted with another mventlon of mme
that I submitted to the Department of Energy. That is'an impossi-
ble hassle. They sent it out for all kinds of review. I got answers
which sounded like large corporation’s publicity people speaking,
obviously not scientists or engineers that know what it is all about.

Then they hand the whole thing over to the National Bureau of
Standards, and those people simply dismiss’ everything. Everythmg

. that you submit to the Bureau of Standards is assumed to be some .
kind of a crackpot idea, and they reject it.

One review quoted my own'15-year-old publication against. it,
without saying whose work was being quoted. So I identified myself
as the one who published this theory 15 years ago, “and-that’ this
has absolutely no relevance to the 1nvent10n at all Then they '
immediately passed it. -

-A week later I got the notice, “Excellent You have been now
‘promoted to the second level of review.” The second level of review
now rejected it altogether, saying that, oh, this idea cannot work at
all. So 1 started arguing all over again.

I write technical papers which require much less work than a
technical rebuttal to stupid comments. There is nothmg worse than
trying to explain in a 20-page dlssertatlon that the reviewer doesn t
know what he is talking about. ~ .

- Then he again answers that I am out of my head and that the
invention cannot work. If it would be so clear that it can work, who

- .the hell would need Government support? If it were so easy, I could
just demonstrate to everybody that it is working and I wouldn’t
have to get involved in lengthy arguments on the subject.

So, last time this occurred, I went out and I took a machinist
who has 4 years of education ‘and can’t even read or write and I -
explained the idea to him. Two weeks later he came back with a
model to demonstrate that it worked. So all those engmeers could
not understand what that machinist could. :
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1 think we will have a problem there. We have a problem where
Government is, I guess using the term, I could use is, incest. in

. Government, with contracts from one agency to the next, which is
perhaps not the healthiest thing we can do to stimulate the R. & D.
market and the free enterprise system. :

I'don’t have any questions on-specifics: rlght now, but certamly -

~these five gentlemen:brought out in'my mind- qulte vividly that-we; "

as Members of Congress,-have an important task in front of us to
try to make the small business community a viable community
that can deal with Government, and have the cooperation of Gov-
ernment, so- we can indeed solve our problems in technology, solve
our problems, like Dr. Levin said, in energy, and that type of thing.

I commend you all for coming. Your presentatlon .was ‘most
worthwhile to me.

Thank you.

Mr: Fuqua. Mr. Brown.

Mr. BrowN. No questions.

Mr. Fuqua. Mr. Evans. )

Mr. Evans. Thank you, Mr. Chairman.

I, too, would like to echo the thanks for the presentation’ that has

“been made. I, too, have heard the Lorror stories before, but not as
graphically. T would like to take this problem one step further and
ask a question that has to do with the Government loans to small
‘businesses who have as their inventory the technology that you are
talking about.

I have had difficulties or questions raised by businesses trying to
get loans where their inventory was technology. They have had no
success in getting Government loans. Has this been a problem that

* any of you experienced on the panel?

Dr. KLeIN. First of all, I must concur with Dr. Levm that Gov—
ernment loans, as far as I understand, are -almost unavaﬂable
They were unavailable for many years. The only thing ‘that is
available is a Government g‘uarantee on a prwate loan that one
can get from a bank. :

That is very difficult to get because banks are not very eager to
get involved with the Small Business Administration. So they are .
only available to those people who have extremiely good banklng
contacts, and then also to a very limited degree.

So without going first to a bank and getting an agreement that
- they indeed will lend the money, the SBA guarantee just doesn T
“ help anybody.

Dr. Levin. If I might add in our instance we did go to the bank
with our first contract and say, “Here is a contract, we would like
‘to borrow money- on it.” We thought it was the same as borrowmg
.money on a contract to deliver hardware.

‘The bank said, “No-way, this is.an R. & D. contract. If you die
‘and we inherit the contract, it isn't going to do us any good.” The
bank had row upon row of desks of people evaluating mortgages.
-As I was leaving, I turned to the vice president and said, “Where
anla th;e -desks - that you have for people evaluating hlgh tech-
no ogy r3 .

Of course, that Just m1ssed its mark. The barik had no desire at
all to learn anything about high technology, or to participate in the
funding of it. That is, to my knowledge, the case today, S
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our bank recognizes that as a contract similar to all of the rest of
our contracts. :

Since it doesn’t occupy the full amount of our busmess, we do not-
find they have any reticence in loaning us money. As a matter of
fact, I think with the National Science -Foundation, which pays
qu1te promptly, they consider that as-good.a contract as we have:

--8o;-we-should-strongly-mention-a-program-that-does-work; that““'“w S
is, the National Science Foundation. I would like to see smular
programs instituted with other Government agencies because I do
have contracts with other: -Government agencies that are not re-
search and development.

I do have the problem of slow payment I do have the problem of
trying to get decisions made, all of which delay my work, increase ..
my costs so that my -estimates and the firm contracts I have
written, profits on them dwindle and disappear.

But we should also consider -we do-have programs which’ we are
interested in getting—National Science Foundation. The only thing-
that I stated is that the National Science Foundation: funds re-
search. Regearch is funded. National Science Foundation does not
: necessarﬂy have a task to carry that research forth and to brmg it
into the general usage. :

What we really need is some other kind of th1ng to. look at '
bringing that research which has been funded and-put into general
use. I think that is a secondary problem that does happen, even
though their- program is a very successful program in developmg
research : . ;

Mr. Evans. Thank you

Thank you, Mr. Chairman. .

Mr. Lroyp. Thank you. . :

Mr. Watkins? . @

- Mr. WATKRINS. Thank- you Mr Chairman. i ‘

-1 appreciate your remarks. I am -very interested .in mdustrlal
innovation. You basically got into the edge of something that ap-
plies to my questions. We are-evaluating the charter of the Nation-
al Science - Foundation in Chairman Brown’s subcommittee. :

* We are evaluating it from the standpoint of a charter for basic
research. A few years ago thére was more of a mandate to move in
the technology development area, move it. closer.

I think the question we have is whether we are gettmg proper
emphasis on that phase of it. Many of us hope that'that may be the
case. Or do we have within the NSF. still primary concern and
primary emphasis and prlmary thought processes -of ; _]ust basu:'
research. '

Are we moving mth a’ percentage empha31s, 1nvestment of the
dollars that come to NSF,.that many of us work to try:to get there,
into putting more of the innovative technology development,;:into
thig particular role Wthh L thmk is baszcally nght now w1thm the
charter of NSF.
.. I see Chairman Brown ned hlS head. He and I have both been :
working, evaluating this, and trying to figure Whlch d1rect1on to go

Two questions I guess I would like to ask.:

I notice several of you have worked with NSF Do you ‘think that
could be the proper vehicle to go ahead and carry out this technoi-
ogy development? Have you kind of ran into the same kind of twist
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.. new'in that unless-you are -taiking about photovoltaic. You have to
put the pieces together to develop the process to respond to.: the -
‘problem which may be innovative, because 1t is: not bemg done"
enough. But we had to overcome that. - :

How do you recommend that we stimulate them, how do we . use
the forces of Government processes to bring about what:I believe is’

-~ the nationul -interest, if we say the Small Businegs Aduiinigtia= "

tion is not the right place, and it seems to me all the other
agencies are going to-get to the same place, there are so many
small businesses so hard to handle, which is a problem we have not
overcome?

Mr. Kariomis. I think in this case, possibly I know of one other
situation which happened in which another agency contracted
through NSF, NSF managed the solicitation and proposal. The
NSF peer review works quite well in spite of some of the faults we
have said. I think it would work much better than in Government
review. They have a good track record for knowing how to work
with small business. They have an organization which we find as
technical people we can talk with, and they understand what we
are doing, so very likely there is a good possibility letting them
function as a management firm.

I don’t know how that fits their charter, but essentially you
could utilize what they have done.

Mr. Bazpus. To be able to deal with the numbers, we are talking
about small contracts or small people. I think they are used to
dealing with rather small numbers and large moneys.

Mr. Kariomis. You are right, contract management is always a
severe problem. But to hand off contracting management to an
organization that isn’t used to dealing with small business isn't
going to function. They have to begin somewhere. At least we
probably should consider beginning with the group that does have
a record for contract management with small business.

Mr. Barpus. Perhaps.

Dr. KrEiN. | agree that the National Science Foundation obvious-

ly has a lot of experience in managing contracts and in managing :

research contracts and, therefore, they probably are the most ideal
.- agency on which you can build another program. :

Peer review, of course, that they are using is good to a certain
extent. In the case of new technology, new invention, it can only
serve as perhaps a guideline, and they would have to institute the'
different reviews, like, for example, going out to the marketplace
and asking around if something like that would be in existence,
would you be interested in it, other than asking a scientist do you
think this is possible. So peer review coupled with a kind of market
review or reviewing the potent1a1 marketplace, would be a much
better situation.

However, I really have to support the National Science Founda-
tion as bemg an ideal institution, perhaps with some Small Busi-
ness Administration infusion, to be a liaison with new technology
companies and Government.

Mr. Barpus. Thank you.

Mzr. Lroyp. Thank you.

We are now ready for the next panel consisting of Mr. Gregory
and Mr. Davis, who are venture capitalists. We wish to thank the
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STATEMENT OF THOMAS J..DAVIS, JRi~ o = *
07 THE JOINT SEMATE AND HOUSE:HEARTNGS -CN:: -

SMATEL BUSINESS ‘and- SCIENCE AND- TECHNOLOGY

WASHINGTOM, DI ¢. -~ November -1, 1979

_---My name is Thomas 3. Cavis, Jr..of 263 ME. Wood Lane, Woodside, California, in

the San Francisco Bay Area of Northern California. After education at Harvard qgllegg,.
and Law School and.overseas service during World War IT, and while working as a vice
president of a wealthy California corporation, I became ip;eres;éd ;n.;he,tegﬁég}ogy.
revolution which I; noted was. taking place é;oundlstanford University -and the quversit¥
basgd,cumpanynin 1958 and have made venture. capital my.business ever since. .During my
career..in wventure capital,. I have beenbresponsj,}gle,;wi_th my partners in three partner- .
ships;;ﬁo:hinvesting rougﬁlngixtquimillioq deollars. in new or young companies, mostly .

all with g technology bass.

Teleédyne-and ‘the Watkins-Jolinson Electromnics

Bxamples of ‘these investments include

Corporation, -both start-ups when the invéstments were made) and both listed in-due Eoiwrse
an the New York Stock Exchangé. The' latter’has annual sales around $100' million, and

the former in excess of .a guarter billion. .Another is Scientific .Data Systems, which,
after listing on the.New York S_tock -Bxchange, was acquired by, Xerox.. As an indiica-.tor .
of the values-created from small_hegipnings, Xerox paid over $900 -million to acquire, .

this company. o . s L . «

Examples of companies founded quite recentiy in which my partnership has’ investments
are Tandem Computers,.which in its Fifth year of 1life had.sales of about $50,000,000,
and .Dysdn, which will probably -have sales .this year of roughly -$33,000,000. .Each of
these is currently building plants to more than double their capacity. Each is founded
upon the most. recent advances.in innovative “technolog_).(. .Tandem. has made several millions

of dellars of overseas sales.. . DT R e

Curréntly, Wi havé irivestments in-23 .companies, £for which we .ﬁéid"a total -of
$8,343;607. -These wevre madé'over the past five years. When we miade these’ investrients;
the companies werd very young; for the most’ part-they had not V&t made’any sales, or:
had only small dales volumé.’ ‘THis'yea¥, the sales of these 23 ‘companies wiil aggregate
$132,Dob,doo and their emplovment will aggregate arcund 31007 < 'In’ ordér’ to-£ill out the
picture, T should tell yoil that quite a féw companiss in whiéh 'we bave  invested have
not prospered, and some have failed, for venture capital is a very high risk business.

As the foregoing figures and examples wuuld. indicate, venture -capital piays a vital-

role in creating employment through financing the most innovative and highly motivated
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partnarships, includingmine; will terminate "and liguidate.  For the life of me, I

cannot figure what of merit the SEC will accomplish by this additional, unnecessary

and iil conceived. addition to the regulator burden.

Establishment and’gréwth 6f innovative, young companies’ is~alse sorely-handi- -

e sgpad By the Fules doverning -stock-optionstAfter- the-foinders  grow —a Conpany ~to -

several millions in sales, an entire second tier of management is needed. Moét of

the needed managers are working for larger corporations where they have all manner of

security blankets. The only chance of: getting them to risk all in the young. company

is to provide them with an cwnership steke, so they will have.an copportunity to make

a significant gain if they are able to cause the company to flourish; _But how can

this ownership stake be created? These young men in thelr mld 30'5 have not been able

to put away very much in sa.v:mgs while tals.‘mg famlly So they cannot buy many shares.

The ohv;ous mechanisn 1s the stock cptlon, whlch worked llkE a charm all through the

60's and untll Cong:ess tlnkered with it. As a xesult of thlS t;nkerlng, 1ts attractlon

has been se.verely -reduced, As regards stock opt:_ons, the followmg two p-()]_nts are

partlcularly dlfflcult to :]ustlfy to employees

1'.

L at date the optlon As granted . and value at date of exercise 1s

w’hen a Qual:l.f:.ed Stock Optlon is exerc:.sed, the spreed between the value o
on day of grant and the value on day of exerc1se 15 subject to the minimum

‘tax on preferente items, even though'the optidnee has not sold the

* underlying stosk. "IF he subsequently sells the stock'in less than- - !

three” years “hé pays an’ orﬂlnary income “£ax- on the stock-aid does
not get credit”for the’ mlnzmum'tax-already pald. This can’ result
in.taxation of 65% (50% personal service income .tax plus 15% minimum

tax). If the employee sells the stock in the same year that he/she

v 'gxercises the option,: the minimum tax is avoided. . Thus the employee

:"is most definitely. encouragad to sell the stock in the same year

“that he exercises the option.. Yet the purpose of the stock option

‘is-towmake the employee really a-long term, highiy motivated owner!

. When a Mon-Qualified Option is exercised, the spread between value -

1mmedzately taxed even though OPthDEES have reallzed na cash

. gain and mlght 11ke to hold the stock lnsteaé of sell:ng 1t to ‘pay

__"the tax,  They haven't'. got:ten anyth:l.ng, so why should the tax

.collector? They thlnk the government is crazy. They don’ t neces-

sarlly object to pay1ng taxes, hut fEElrlt 15 outrageous to pay

| raxes when they have not reallzeﬂ any 1ncome.. Most new employees

don™t realize what the tax 51tuat10n is until they have worked
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"' These costs are too heavy Eor ‘small- companleQ. I dn net for a moment suggest
abolltion of the SEC or the IRS. Their existence is essential, but they constantly
invent new regulatlons, further and further’ Spllttlng halrs and compl;catzug llfe and

taking time away from bulldlnq a bus;ness.

~Ruele: 144, ‘as” the 5Ec has deflned und Leflned 1 ,_ls &l Luldzly 1ncumpreheneih1e te
laymen, and even lawyers are startled quite often by new tw1sts on the regulatlons

that are made in letter rullngs with apparently no background or compellxng Xeason .

This Rule 144 restricts the saie of stock ofryoung companies over the counter, and it
particularly strangles venture capitalists in red tape. I submit that there is no
compelllng reason in the supposed 1nterest of protectlng the publlc from a stock sw1ndle
to place restrxctxons on the sale uf stuck over the counter that wasg orlglnally pur-
chased by a venture firm For 1nvestment and held Eor two years. The Gompanies have
regLstered with the SEC and contlnue o report to it so the facts about the com?any are
.all avallable and current. Restrictions on sale of assets have always been viewed w1th
great distaste by people active in flnanc1al affalrs.‘ Removal of thls restrlctlon

would encourage:f1nanc1ng of:young:companxes. . ] =

Please note that in my remarks I have not asked the government o spend any money

on small businesses or Venture capxtallsts. I ‘am

rely asklng ‘Ehe guvernment to take ’

. some af the rocks out of onr saddle hags. The un ght of compllance wmth govexnment

requlatlnns can perhaps be pulled 1 wagon by a mule, but cannot be carrled on the

/saadle of a Derby w1nner.‘_ I hel:.eve few people in government bureaus reallze how

delicate is the life force of a newly formed company durlng ltS flrst f1ve or ten years.

In my 20 years of work .with young, lnnovatlve companles, I have net used ene’ dollar

of Federal cor State money.' In one lnstance, one of the companles I financed got'a loan

guaranteed by the"' Small Bu'smess Adm:l.n:l.strat:.on. ! The regulat:l.ons to which’this Sub—
Jected the company were so onerous ‘that we pltchEﬂ in nore money and pald off the )

government.

It is simply a matter of national .choice. ..If you really .want more.jobs to-be

a.nd more foreign, exchange, and .1.5 you: want’ to balt: the decline -in innovation and pro— o )

*ductlvlty. you can create a favorable env;ronment. Other nations.are doing so.

If the government wants to ‘take an actzve step and spend some money, by all means_r

16t :Lt puh some money’ J.nto a carefully conce:.ved program of research, in act:.vxt].es

not necessanly l_muted to weapons and space. In the 50's and 60's. there was a4, wave
Of expendlturo by the government to f;nance rosearch end &evclopment.. e hnve bccn

surflng down thxs wave ever s;nce. But the wave has become attenuated and we neeﬂ a

new one,. -~ .-
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by a company backed by -a venture group in California, including

myself, my partnership;, and they have been able to stitch on, as - - .

they "call it, a human gene that controls the making of insulin in
the human being onto a bacterium to produce insulin’outside the

‘ human body on"a commercial scale. Insuhn 13 very scarce, as you .
© know, very expenswe ' R
Thls will ‘be very good for mankmd I dor’ t kinow whety it w111

come out. The general notion is it takes 6 years to go through FDA,

so I don't know when the world will have it. We are Cmpbining
with it Ely Lilly so that we can use their distribution and séme of
their large manufacturing operations, the ideal combination for a
large company and small company. I must quickly say that not all-
of the .companies that we have backed by any means have been so
prosperous as the ones I have boasted about a moment ago Ven-
ture capital is very risky and ‘a very difficult business.

As to the four areas that I wanted to discuss with you, I mlght
also say that you might say, well, venture capital has raised a lot
of money in the last year, it resp‘onded beautifully to the action of
the Congress down here in turning back partway the capital gains
tax which previously had been raised from 25 percent to about 49
percent effective rate, and more than that, in California where you
have a capital gains tax also, and this had nearly killed the ven-
ture cap1tal buginess and entrepreneurshlp business. .

I won’t talk about the bad effect of the increased tax rate on

venture capital business; I am talking about its effect upon young o

men who leave large corporatmns and start new. businesses and
then they work and work and work and 5 or 6 or 7 years later they
sell some of their stock in the company if.its been very successful
and has gone. go to the public and then find that-Uncle takes over
50 percent away from them..This has caused a lot of them to be
very embittered against the Government and a lot of people re-
fused to come out of large companies to start new companies for a
period of time. .

‘We will never catch up on the ground we lost for that 5 or 6 or 7
years of that, but right now there is interest and enterpreneurs are
coming out and starting new companies and we are raising money.
I myself just raised $20 million for my venture capital partnership
to support that effort. Nevertheless, despite that fact, there are
several very serious matters that I think I should 1dent1fy in my
opinion.

These include the following four areas. One is the: stock optlon
which is a tax problem, obviously. Second, the income tax is too-
heavy for young companies in their early stages of their life. That
is a tax matter, of course. Third, the SEC has suggésted that the
Tnvestment Advisers Act of 1940 be applied to venture capital
partnerships. That is an SEC regulatory problem. Fourth, I want to
talk about rule 144 which places a restriction on the sales of shares
of young companies that have registered ‘with the SEC and daily
- reporting over the counter and monthly reportmg to the SEC. Last, -
I want to talk about the cost of registration in going public, wh1ch
has nearly bankrupt young companies.

To start on those, after a young company has grown to the $10
million salés level, it needs a second tier of management; that is,
guys as able as those who started the company. Where you find

e e M on 4An
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hypothetical danger, and nobody has been hurt yet-on: any of these
- things we know about. What is the reason for this?

Turning to heavy taxation on young companies, they - reach full
taxation at $100,000 of profit. Now, this can happen in their second
or third year, something like that, at a time when they still need

very, very much large infusions of money to meet their rising
""business. Look at Tandem Computers, they went $7 million, $24
million, .$50 million in sales once it got rolling after the first 2
vears of setting up an R. & D. program. -

Now, it takes a lot of money to run that sort of company: It
doesn’t make any sense to be paying out the income tdxes to Uncle
Sam at the same time that you are running to the bank:and
borrowing at 19 and 20 percent money. This is really counterpro-
ductive. What it does, it inhibits the companies from producing
more jobs, more innovative products, and all that sort of stuff.

There is a rule called rule 144; which covers quite a few things
that I won’t go into here. One of the things we run into all the
time is it has a restriction on sales of stocks of small companies.
even if they have registered and have a public offering with the
SEC and they are quoted every day on NASDAQ and they report
all the time to SEC.

Now, this is a very, very comphcated act, ruling, or act—it’s an
action of the SEC rather than legislation, isn’t it, Dan?

Mr. GREGORY. Yes. -

Mr. Davis. Actually, it was intended to liberalize an earlier thlng
standing us on all our heads and it made a miasma, a quagmire of
rules that we don’t understand. They have recently put out an-
other ruling on this in a letter to somebody, and it stood us all on
our heads. Now they put out some clarification of it. The odd thing
is- SEC basically has beén going in the right direction. Every once
in a while they come out with something like this that is very
different.

What we can’t understand is why aren’t companies registeréd
rather than individual shares of stock numbered 1092 and 1093 and
1094, so that you have 1092 and you can sell it but I have 1093 and
I can’t sell it.

The company is- ‘registered, everyone knows what 1t’s all about, so
why are these distinctions between who owns the stock? It really
applies to us, venture capital companiés who invest for investment
purposes, we hold it for 3 years, we didn't do a trading job on it,
why should we be treated differently than other people? Well, if
you want to inhibit venture capital from going into these thmgs,
then you can have regulations like that.

If you want to encourage venture capital to go into the things,
then you ought not to have regulations that come out for no real
apparent purpose it's very difficult to see what is accomplished by
all this thing except cost to us. The cost ‘of registration and reports
to the SEC is extremely heavy. It cost us $274,000 to register the
public offering of Tandem Computers, when it was a small—that
was even a smaller company, only doing about $15 million worth of
business. That is not counting the time that was spent by us
directors, spent by the employees, all that sort of stuff. :

As a director I am a member of the audit committee. Every 3
months we must release our earning statement. We are so afraid,
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hopeful that my comments will shed some additional. insight on the:--:
nature of our industry.

The venture capltal industry provides for channelling of

zation can by its own intermal decisions, channel capital to its
owﬁ_new projects;:which.is in itself a type of internal venture
capital within the cénfines of established corporate objectives.
We function outside-of those channels. -As long as'people are-
creative arid have.some’ faith in themselves and. the future, the
able among them:will approach an oppertunity in their own way,
with their own product and service offerings and seek to. do so: -
without the. constraints of their parent organizations. -Ina
sense, venture: capital is an agent of change; it finances change:
~Consider the formation of Intel'Corporation:of Califormia ih_'
" 1968. Now one of America's major-corporations~§ioducing; as’ you
know, microprocessors and.othér advanced computational.devices. -
_Intel-was-a product of the visioh.of"essentially‘a,very.small*
group of men, .then at Fairchild Camera.  They saw.an opportunity--
a major revolution in handling: information. in the form of small,’
miniscule silicon chips;: A’ corporation was.formed to provide a
concerted program to develop.that product and its use..
o consider: a:company like Teradyne Corporation Bostoh, new
_within the:last 20: years, and"a-result: of the recogmition:of. its
fbunders ‘of the need:for. testing. of semlconductors and: mlcropro-
"cessors,pasewell:as-memqry-devzces; Itiis an:industry  which:was-
. pooriy definéd:a?fgw years ago;and is;now:reaching;the:potentia1§

which was forseen by its founders.

e accummulatlons O E capltal—lnt04prom151ng projectg: ANy Organie i
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bt A.second'general.observation; the,venture‘capitalfindustry
cammot. and should not be. viewed s a ready souroe for any and all

n;projects,, Ra151ng capltal has always been, and should contlnue B

we Mo.not. have unlimited fundsa, Ve, have -

to expect that our projects w1ll be economrcally self—supportlnq
Ealrly early in thelr llfe cycle - that 1s, make money 50, we

try to plck only the most promlslng pro;ects. One of the reasone
we have seen some dramatlc successes recently is’ that they have

" coms out of a tough perlod the pecple had to be exceptzonal.

Thls relates to a“third observatlon;. While "wé deéal with' early
-stage projects frequehtly fourd in ‘the small busihess sector, we
very much hope they will be biggervbusiﬁess saen. " Among -our
~investments.we have>seven‘companies‘each-of which, whén we made

'our;investment,chad less than 30 employees-ang_to@ay'haue‘approxi-z

..mately 1,000.. Most of these. ccmpanies have achieved some form of .

publrc flnanc1al market as well. :

A fourth observatlon rs that the venture capltal manager must‘
in fact be f1nanc1a11y successful There 1s no qulcker way for f
venture capltal and those of us 1n the bu51ness who professlonally
manage Venture capltal to fall ta finance new companles, then

ourselves to fall } Money has to be made by our 1nvestors and

“ourselvesti rder to produce the galns that can be thereby re—f'ﬁﬁ
deplofédjiﬂ'future ventures.. Otherwise, there will Be“no capltal B
for vénture capital projects iﬂithe”futﬁreﬁ“fFinalI?} there are -

" goéd projects whiéh do ‘notiaver need -gutside financing.a.l.woule B

i'hot want to leave the ‘impression.that we .are-esgential-to the-

.economic emergence of every,activity,_thatﬁia;simply’notxthegcase,_
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working with those Who are advaricing the frontieis of knowledge
in their particular-area‘and-who are deterfiined to pursue their .

own:teéchnological--developments and-related products as best. they

'cénﬁiﬁ'sbiIbn§"asﬁfhé”ééﬁm€¥éfgl‘ﬁ§r
8fAn Wang, founder’ 6f Wang Laboratories in which we had a small:
investmént: ‘Born in'Mainland china, he- did what he kneéw how to

do best which was to: develop-a desk top'calculatéi in thé 1950's
and éarly 1960's and he has pursued his: knowledge to the point
where he is’a major ‘factof in word and data processing markets =
the Bo-called "office of the futura“.

“Finally, we have to feel that we ‘are sufficiently attracted
to people whom we are backing that we' are willing to work the lorig
months and years when the numbers are bad, that is'whenjthe company
fails“to-reach an economie threshold.™

what are appropriate fields of venture capital investment?
First of-all, the traditional venture capital- financing is any--
where from”$200,000. to $3,000,000." in equity. Any one partici=
pant is probably nét likely to finance.the epntire $3,000,000. but:
to seek partners. $6 We ave dealing traditisnally with: smaller
amounts-of-money than say, large scale enéxrgy exploration would’:
call for, ot-smaller amounts of money than that which will be re="
quired to produce synthetic fuels.

We - are looking at unstructured industries,. industries: that
are demonstrating a“high degree of product inmovation. -We are: ..
attracted to new technsological- areas based on breakthroughs arcund
established methods and procedures’ and we are attracted to: those

areas where we think traditional methodology is particularxly - ¢
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: projects and -indeed. as-a grcup,vconstitute-fhe-aynamiC"forceufor

change and productivity in this cbunfry;_ilt”is interesting toux
note that the semicondictoer techilology upen whick dll thig is

based; - eonsumes very “1ittle energy-and comes-at-a-time when ve.

see the limits 6f"6ﬁr're§ervee dfifcééil fuals. ddnsidér}fﬂe"?
communlcatlons that are made p0551ble with thls equlpment and the

fact that perhaps we can move 1deas and 1nformat10n rather than

people. You already see 1t 1n the opt1ca1 character reccgnltlon,

electronlc mall and telecommunicatlons Whlch are 1n early stages
of development in venture capltal type projects

As suggested, venture capital in an earlier form played-an

" important role .in the. industrial revolution, and so it is.that.::

venture capital plays_an‘lmportant role in the current: technolo-
gical revolution centering as. it does very much on’the: computer.
and related fields.

As this period of venturé capital emerges & hew element is'
evident. It is the shadow of the U.S. Governiient arnd its redgula-~
tory agenc1es asserting actlve rolee. fhere'is a wiliingneee“tc
become acqua;nted with the venture capltal process as ev1denced
by these and other heerlngs, for Whlch we are very grateful. __-
Before deal1ng w1th the 1mpact of the government on the venture
capital bu31ness ltself I am obliged to repeat the plea from our

companies relating, to the substantial drain in money.and energy.

" caused by complying with the.myriad of Government, regulations. ..

Pertaining to.the wventure capital industry itself,. in 1979
alone, new sets of rules have béen proposed by staffs: of the SEC

and the Department of Labor which, if enacted, would severely
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Recent yearsfhave_éeen a-substantial number of pertineﬁt e
reports written to the government. One such réport, "Small

Business and Innovation," published.by'the printing office in

“AugustTIBTQT“combinedktheawo;kwofwthreems@udymgroupsaﬁwﬁswmiitouwm«wrmﬂw~;mw

Stewart, Esg. pointed out in its introduction, the reports reflec-
ted a remarkable concurrence. of opinions and recommendations
offered by 47 citizen leaders on the problem which we are dicus-. .
sing here today.—.as a contributor to .the so-called Norris Report,
one of the three reports in guestion, it is. gratifying to note
that some of our.recommendations were heard. -We now have gradu-
ated corporate income tax rates .for smaller companies and greater .
flexibility under sSub Chapter S regulation.- There are seven bills
which have been introduced in Congress; of which I am aware, that -
address themselves to aspects of the problems discussed. - I would-
urge favorable consideration of HR5060 restoring the former}taxlg
treatment of stock options. Substantial handicaps were placed
upon the difficult job of building a management team Qhen_they
were removed by Congress in 1964. . '
Central to -the advocacy.of small business is-the governmen=--
tal attidnde toward capital.-[;; have experienced,a'period:where:-
capital has been consumed, dissipated, and tazed -for current.. .
programs. e are,éuffering from declining productiﬁity and infla-’
tion as a :ESQIQCDThe- continuing effort to "carry-over" the
‘original tax basis of appreciated property. following.the payment._'
of estate taxes based upon.current valuesEisjdcuble,faxation-oﬁ 0
the same capital; and is evidegce of a hostile view toward pri-.. -

vate capital which must be revised to successfully set the cli-
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STATEMENT OF DANIEL 8. GREGORY

Mr. GrReGoryY. I would begin with some humility, Mr. Cha1rman -

“because Mr. Davis has said very well a good many of the points”

that are on my mind. I will be especially brief.

Let me just describe my firm. It is called Greyiock formed in
1965. We are in the business of continuous venture capital invest-
““ing. Over those years sincé 1965, we participated in the close to 100~

venture capital projects, at one ‘time having more than perhaps 30
investments, the difference being those that have matured and
have been distributed out to our partners.

We take a very active role with those companies trying to assist

'in the development stages and phases of their growth. We think

the process of identifying promising new enterprises and develop-
ing constructive relationships with those enterprises is one of the
more complex and sengitive of all commercial activities, but it is
one with a tremendously high yield in the form of job creation, tax
revenue, and tech.nologlcal contributions.

I have described in my written remarks certain facts about some
of the companies that we have beeri' involved with whlch wasg
somewhat similar to Mr. Davis’ comments on his company’s, so I
won't go into it, but I would like to comment on a few points 1

-think would be helpful if we are dealing with the env1ronment for-_

-venture capital and innovation.

We think that any economy, it is a truism, any economy, commu-
nist or capitalist or whatever, requires methods for accumulation
and accommodation of capltal The process is absolutely crucial-to
new jobs and services. It is essential in providing innovation and
producing technological breakthroughs. These are the outputs, and

we can all agree as to their priority.

However, the input, capital formation, has had a very low na-

tional priority. The process of combining these two is little under-
stood: The venture capital industry finds it is squarely in the
middle of this process. Because we operate outside the normal
corporate channels by which capital is allocated, and because of the
high yield from some of our activities, we have a visibility that is
- out of scale with the money in question. Working with young
~‘managements, in most cases, we find ourselves- agents of -change,
we are financing changes, of which we are very: proud.

We have experienced a period where capital has been consumed :

dissipated, and taxed for current programs, and we havé seen
productivity decline and inflation intensify. A favorable environ-

" ‘ment for venture capital, and investment in general requlres a

reversal of this attitude.

We place as No. 1 in terms of favorable environment for venture
‘capital, favorable attitude toward capital as reflected in tax policy.
Prior to'1978, one of the difficulties in capital and company forma-
tion was tax ‘policy which failed to recognize the incentives re-
‘quired to forego current returns for long-term capital growth A
capital gain is itself capital and it tends to be reinvested if it isn’t
taxed away. The farmer long ago learned not to consume his seed
corn, lest he would ‘be without a crop in a future year. -

We seek recognition that the investment of venture capital is
highly -individualistic and diverse and an ever changing process,
and we would urge your rejection of laws and regulations that seck

B7_797% N _ €N _ 414
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are’ Harvard University, Rochester” University, Yale University,
Stanford University, - Corning  Glass, Hewlett-Packard and . ‘a

riumber of wealthy individuals who have: become more and more -

interested in supporting thls transfer of cap1tal from them 1nto
innovative processes.. ¢
: Mr: BrowN. When . you refer to these un1vers1t1es, t}us is: the1r

i ,M,,.‘endowment funds?- ... .

Mzr: Davis. Yes; they have realized that the prudent man- really
is not very prudent if he doesn’t try to make some capital gain‘to
make up for the erosion of his capital through many means, but
also through inflation, and they have found out that ‘it is now
‘believed the prudent man rule doesn t say that you shouldn’t make
what is a. risky investment, it is-a question of what. percentage of
:your funds you should put into such & 'thing.

These are very conservative institutions, of course. They looked
-into this thing for several years before they became convmced th1s
-was the r1ght thing to do. & .

In a previous partnership, the Ford Foundatmn has $3 m1lhon

- Mr. Brown. Mr. Davis,:you have a tendency to’ give us more
detalls than we'are interested i in.: -Go ahead and answer ‘the second
part of the question:” -

' Mr. Davis. All right. The: arrangement is. that we'’ have three o
general -pattners who run the business and we have these other
‘limited partners who have put their money into the business. -

Mr. Brown. With regard to the.small’ busmess that: you go into,
you take an equity interest?

= Mr.. Davis. Take an equity inferest : almost ent1rely We loan
money only now and then When it's absolutely Tecessary for some
-very good reason. =

Mr. Brown. ‘And the- nature rof your partners, then, is - ‘not
‘wealthy doctors looking for a"tax shelter or somethmg like that‘?

Mr. Davis. Absolutely riot.

- Mr. Brown. Let me ask one other questlon then. '

- I think each of you has indicated the value of mcentlves such as
the stock option’ situation. The problem we have in Congress: in
-endcting general law or regulation is that it may tend to cover
more- than we want. I think we would be interested in allowing
-stock options for young executives.in the situation that you men-
tioned. But wouldn’t that same device be available to the old corpo-
ration that wanted to keep those people that were sought by the
new corporation?

Mr. Davis. My suggestion .ig that the stock option that I am
talking about should be reinstated the way it used to be, and that
it should be available to employees of what is essentially a small
business, as already defined in existing legislation. That is where
the new employment comes from, that is' where you need to- ent1ce
the people in.:

Mr. Brown. In other words, we should identify clearly hlgh
priority public purpose, and lmnt it to that purpose‘?

* Mr. Davis. Exactly, sir.

- Mr. BRownN. Would you concur in that Mr. Gregory?

Mr. Grecory. I think my answer to the second part of the
question you asked Mr. Davis is that I feel that stock options—in
1964 when Congress removed the tax benefit in stock options, they
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- On the other hand, I would not be for stock options for larger
ex1st1ng ventures. '
I happen to have lived through that Cambrldge, Mags., explosmn,
which also went on in Ann Arbor, in Palo Alto, and of course all

the classic places. And that is ene element of our economy.

But, you know, I represent the area that has- the. Bethlehem' '
" Steel Corp “and we have 20,000 employees:there. They have abig
task in there or capital formation as well. The pride of the Ameri-
can steel industry, Burns Harbor, was built in 1962, and the Japa-
nese have recently phased out a.plant of theirs. built in 1962. So the
development of capital to provide, fo maintain present jobs, and.to -
provide new jobs and the health of our economy does not end up
with any sort of cutoff at whether it is high, medium, low, large, or
small. T think the marketplace will“take care of that factor by
adjusting its rates of return accordingly. :

I would-like to go back for I minute. '

We all look back to those 1960’s and the kind of 1ncent1ves that :
were provided. And then we look back at history and we see that
those very elements that fed the goose that laid the golden egg
were taken away from the goose, and essentlally the goose is starv
ing at the pregent time. =

I would just want some comments from ‘you, Mt Dav:ls, and you,
Mr. Gregory, as to why you thinkthe United States, as a:society, '
has moved in’ this direction. And perhaps if we knew a little bit
more about why we went in that direction, we might learn a httle
bit better how to retain that which was positive.

Mzr. Davis.

Mr. Davis. Well, it is hard to'say. It is a starthng thing when the
President of the Umted States says that a capital gains—— -

Mr. Brown. Could: you speak into the mlcrophone‘? RSP SR

Mr Davrs. I beg your pardon. E

It is ‘a startling thing to me. I was startled When the Presldent of
the United States said that the capital gains- was a-rich"man’s
loophole. Péople that I am talking about out there are not rich
men. They hope to get rich. I think there is nothing wrong w1th
that in a capitalist society. At Jeast I hope not. And——

- Mr. BRowN. That, seems to be a problein. Investment seems to be.
a kind of dirty word in the capital. '
Mr. Davis. But small business is a beautiful word And these are

all small businesses, when they start. And so I am startled that'the

Congress: of the United States did raise that capital gains tax to
such a hostile and killing level. I really don’t understand: the
sociology behind why investment has become a dirty word; if it has.
Lhope it hasn’t. And why it is wrong to become wealthy ‘throtigh
very, very “hard efforts. These fellows Work 28 hours a day These
‘managers are no 9-t0-5 jobs. ~

Mr. Brown. It is esséntially these people who are creating the &
hour and the 7-hour and the 6-hour Jobs of the future by their very
productivity in output. I agree with you. '

Mr. GREGORY. We saw in the 1960’s, after a long rise in the stock
market, a culmination of the postwar patterns of high consump-
tion, high orientation to the consumer, to the little investor, the
stock-of-the-month plan on the New York Stock Exchange, the
mutual funds. But I think there was only slight attention paid to-
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) STATEMENT OF OR. JACK T. SANDERSCN
ASSISTANT DIRECTOR FOR ENGIMEERING AND APPLIED SCIENCE
NATIONAL SCIENCE FOUNDATION
BEFORE : N .
. HOUSE' SCIENCE AND' TECHNOLOGY FOMMITTEE e ey
SENATE SELECT COMMITTEE. ON SMALL BUSINESS AND. THE S

HOUSE”CONMITTEE“UN’SMALL -BUSTNESS-

" NOVEMBER' 1, 1979

Thank you for the-upnortunity te participate in your consideration of
small business, fnndtetﬁbn,"aﬁd proanctivityf I would Tike to dascuss
the act1v1t1es of the Natignal Sciance Foundation designed to ‘increase **
the number of- sna11 bus1ness perfbrmers capable of conduct1ng

.innovative reséarch and to stimulate technological innovatfon and -

private investment .stemming from Fedérally funded research.
Before discussing our current effarts, iét me begin by méationing ‘the
histerica1.bacfgrbﬁnd‘fnr our smali“business activities.  In 1971; when
‘Research Appl1ed to National Needs’ (RANN) began," ‘the Fnundat1on
initiated awards to sma11 bus1ness firms. $ince that tifie-there has
been a fa1rly steady ‘incredse in both the number of awards and in the

daollars awarded to snaT1 bus1nesses. -

LI

in FY 19?6 the Congress estab]1shed 2 requ1rement that 7. 5 percent o

RANN awards be made to smalt’ busxnesses. Timis requ1rement pag - e

increased to 10 percent gLl FY 1977 and 12.5 percent inFY 78 and 79, _’:;'z‘“ -
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Building on the model of these-centers; the Canadidn government has

—..authorized. the.estahlishment..of. . 8SE-type..innovation. centers . in bwo .o

provinces. In-addition, several are ia the-planning stage in other
He;tern European countries.

A second unigue small businesg.effort was initiated in FY 1977. The - -
Small Business Innovation Research:progran was ‘developed specifically

to solicit proposals of high quality from small businesses.. Its

purpose was to increase the number of small business performers capable
of conducting research and deve]dbment for éovernment,and~industry and - -
of developing inncvative products and services for commercialization.
This effort has been successful. For.example, the program seeks to

fund, on a competitive basis, creative, high-risk, potentially Righ ™
pey-off research ideas. .NSF sets the general topics for the research

but provides flexibility.for creative, . inncvative research within those*:

basic guidelines.

As you are aware, the so]icitatiunrthat was-deve]oped was -unique "and
has attracted considerable attention. Federally supported applied
research was coupled ‘to -folTow-on ‘venture ‘capital ‘and -to private sector-
market needs. One of the principal abjectives: of the solicitation was
to stimulate technological innovation and commerical application using
research on NSF objectives .as a base. . Small: business research .in the
Directorate for Engineering and Applied Science meets EAS objectives

and also may serve as asba5evfor:innovativé'high=fisk-1deas-forithe-w

private sector.
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Tais forces consideration’ of “techid]ody Eransfer t6 be built in‘at- the ™+

“Eedarally.

..Tesearch. planning.stage, “Eoupls

supported research to market.needs'whfch is ‘of great interest toi
venture funding sources. It is a rare third party that is going to
commit itself tO'afsik—figﬁfe fnﬁégtméﬂf'fbk extensive development if -
there is no market for the phtential Product ‘procass, or services  The
. commitment provides the objectivity of a potential third party’ investor :
rather than the opirion:of reviewers with no risk at:'stake: - Those who .
risk six-figure amounts are going o Took at’the potential market, the
management, and financial requirements” as wé11~3§ the technaTogy before
‘they commit extensive resdirces. NSF évaiuafeﬁ the sciende much better
thar most investors. “Government, however, leaves the evaluation of the
market and management’ -- as'well as financial negotiations —- to the
private sector. In the process, NSF identifies promising fdeas and
competent small Tiris, and obtains research to meet its own cbjectives -

in supporting the geferation of new scientific knowledge.

MSF's Small BuSiness- Innovation program provides a major assist to
small science’ and-technology based firms seeking: venture capital. "It
results in 1arge§'businesses'3nd venture cipital firms approaching the
small businesé'awardees;_ It also provides an incentive for the small’
firm itself to seek thefollow-on capital which is needed’ for the” '
development phase if the research is successful. ' NSF provides the 3
small firm w%th hard-to-obtain front-end dalTars ‘and recognizes its
technical ability by making-an-NSF-award to those who rank highest in

strong competition,
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does not pursie commercialization.

The NSF program for encouraging swall bisifiéss innovation is highly
competitive and Tncentive oriented.  OnTy about one of ‘eight proposals’
is successful «in-Phase 1, and oily about half of Phase I wimners
receive Phase II support. The process; in’ suimary, is that not only
must the firm win in Phase I, but the firm must do quality research and
demonstrate this quality in. the Phase I'report. The Phase II proposal
then must meet rigorous NSF standards. Should a commitment for”

~ follow-an funding be invoived, the firm.must achieve the technical
objectives specified in the -comgitmeht i Phase II'infordEf"td'dﬁfa{n o

the Phase III private furding.

The Small Business Innovation Research program has stimulated a great '~
deal of interest, fiot only frem small firms but from large businessand
venture-capital firms. For example, many-lakoe firms see small Firms
as potential sources of ‘technological irnovation and”df_ﬁew
technological products and -ideas. 'Both .Tavge corporations and Werture
capital firms see our prbéfam'as a ‘mechanism o identify highly
competent, ‘suall téchnoTogy “Firms) I the “small innovative Fivii plans
to pursue its ideas -into manufacturing and marketing itself, it may
prefer to secure 1t§5ﬁhésé‘III finding ' from a ‘venture capital firm. “On
the other hand, somé ideds may have more market potential and Tess risk ™

with large firms- already in the field due to their exisfiné'productién,"
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and the cover letter of the commitment from the mamifactiring #irm

This- nay-be .a:-bréakuthicigh' 5f -nationals

importance in the semi-conductor industry.* Thas, while

microwe!ectron%céﬁbfeviou§1y had ot beeh considered By this smatl

firm, the Tack of market For photuplates Ted them to this techn1¢aT]y-"'

related area, and 1t is TION the1r‘ ma;or effort.

Since this redirection éh& Phase iinéwéfdbﬁf:$240;005; the' Fim has *°
been approachad by T8M, Varian, and'ﬁthérw1ér§eﬁ firmé‘fnr'its
technology. This firm received a contract from the Office of Naval
Research and rece1ved two awards for R separate propusa1s it the

second NSF su11c1tat10n.

Massachusetis‘firm,‘ﬁhE‘deveTcped mft?d-iéotopé”tipﬁed'machfne tools.
A way has been ‘found to detefmire iutoﬁé%fcé]]f when the cutting edge
is not sufficiently sharp by implanting’a speck of tungsted 171000 of

an inch in diameter (or ons-quarter thet of a human hair)'iﬁ the

 cutt1ng edge of the tool. A sensor determines when the toel has last

its sharpness and shou]d be replaced in autonat1c product1on
operations. Ford Chrys]er, General E]ectrvc, and’ Raytheon are all

:nterested in th1s new techn1que.

A Pennsylvania Firm Ceramiés Finishing Company, in State College, s

involved in research to improve the machining of ceramics. This isa ™

field where little research has been done. Although onty & months into
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NSF's small Business Innovation ‘Reseapch program has received. . .

considerable attention from abroad and.we have.had wisitors from meny .,

European countries, _Japan,,:—.Is_(’ae]', -and .Brazil., -The.Swedish .and-Butch..-
governments are .already..arranging.to.contact .winners ..tu..}sercu'_r'e-pqs:sj,b}e.:,‘,‘; -
European manufacturing.-rights; Israel. wants to,,est;ahi.ish_grsrom‘e-;;]'ojnt R&D .. -

efforts between small firms. in.lIsrael _and the U, 5, - Sweden..is -

considering the establishment of.a program similar.to ours-and Great. ..
Britain, France,-Haolland; and Yest Germany are also.discussing the-..
possibility of -setting up. asimilar programy .. i .0 % me gi0 i eioh

Many states_g;;ar'g showing ;fncreasing -interest=in the program as studies . -.
affirm the relationships between small businesses, innovation.and job,..
creztion. Massachusetts, California;.Wisconsin, New York, and New. . .. ...
Jersey are considering special efforts to inform small firms with

research capabilities.in their states zbout the.program. While.many ... :

states had firms, h71"<':h -submitted proposals.in.the first solicitation,

awards went to firms in .nine states. . In.the:second.sclicitation, 41 Tad,
states and the District of Columbia wer:e."reptesented;;‘-.;the snumber: of
states receiving awards .more than doubled -- 20.states. . A.third
solfcitation 4s now irq,,-prt;(_:ess__ which-we antigipate will. be available to

small firms about December:l. oo oo oy 0 oo ll o L s

E7=73323 01 — B - 19
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As 1 have indicated, the'50pﬁortithat WSE. providés to small busiféss™. .

. COmes,, through a, variety af channels. ; Serv1ng as a centra]

coordination point for 1nf0rmat10n is our fo1ce of Smail Bu51ness

Research andVDeve1opment, whose lunct1ons I nave des;r1bed in some

detail.

Finally, I want .to 'mention that NSF sponsors two conferences. on. Federal
R&D each year,. To date, ithese conferences have been-held im San -
Francisce, Chicago, Boston, Dallas and Nashington, 5. C. In tﬁe
5priﬁg,,1980_cqnfetence§ area_scheduled for Atlanta and Los Angg]esi: In
sponsoring these conferences, we haye had exce11gqt-gnopgrgtignrfrpm¥“'
other Federal P&D agenc1es in our efforts to prov1de research -

oppertunities for snaI] science and technology based f1rms.

An important feature in the éuécess of the NSF:éctiviEies, in my

judgement, is the fTexibility that we have had to develop programs ‘When

and where they seemed most appropriate. . The Foundatwn is very

interested in doing what 1t can to encuurage'innovat1ve and prodUcfiVe nenE

R&D in small businesses.  However, 1 would have serfous reservations

about mandating. a; certain pefcentage.set-aside forzémall.busjne§5_R&D

in other ‘agencies. -

I would be glad to answer_ah§ ‘questions. you may-have:
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In spite*of-these,resu1ts,'5mall-Firms Feteive only 3 1/2 percentjqf; -
totaI‘Federa1 R&D.Obiiéﬁtjohs:éﬁd B“EEﬁceﬁttof'tpt?1 RED avards to
industry. This contrasts with small business obtaining more than 23

percent of totaI Fedéra] _progurement. and itsfprqvfding apprqximately_SS !

percent of all jaobs in the prtvate sector. RE&D in the U.S.,rif not |
technolog1ca1 1nnovat1on, is. d0m1nated by Targe f1rns. Sc1ence .
Indicators 1nd1cates that s1x 1ndustr1es account for 85 percent of
total 1ndustr1a1 R&D and a-paper by Howard Nason states that 31
companies do 60 percent of tota11ng U.s. lndustrial R&D. Zerbe tn.
another- study concludes that small business does on]y‘three percent of
U.5. R&D.

Many economists .and others;have_studied the probTem:both in the U.S.
and elsephere. A ﬁembet :ef pt'e.gramé and experiments ,rtéve' taken piace_.
Key concerns have been the_need for coupling governmernt research to
market nesds; government interfacing with the private market process;
the inherent risk capital probiems of high technology and smail .
business; avoiding government fUndipg_simp!y displacing priyete7

caﬁfta1; and the barriers which inhibit greater small business

participation in‘Federal R&D.. Overriding a1l is the concern for U.S. - ="

technological innovation.’

The importance of swmall business is demonstrated throush a recent study

by Dr. Dayid Birch.of MIT for the Department of Commerce ent1t1ed "Tha: .

Job Generat1ng Proce55. The study found that smaI] business firms
with 500:or less- employees created 87 percent of-a11'netfnew jobs in
the pr1vate sector in the U.S. between 1969 and 1976 Stxty six
percent of a11 net new Jobs came from f1rms with 20 or. fewer emp!oyees,u
and 80 per:entlof 211 new jobs were generated in firms 5 or less, vears
ald. (The study was based upon:5.6 million businesses ot'moré than
tha total nunber of bus:nesses wrth empluyees that'is,:it covered mapy

firms that have gune in and out of business. )
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In contrast, another study showed that between 1970 and 1977 the Fortune
1000 companies 1ncr‘eased their: ernp'loymenc on]y 3.9 percent ‘pver. the entlre
period or less. than one pnrcent per year. During the same permd a'l]

. otler private industrials below the Fortune 1000 leve! increased their -

»-~~-~”--employmen~t---55-“bercen-tr‘ S

'STATEMENT OF DR. JACK SANDERSON, ASSISTANT DIRECTOR
- FOR ENGINEERING AND APPLIED SCIENCE -
"~ Dr, SANDERSON Thank you, Mr. Brown. -
It is a real pleasure to appear again before you to' discuss the
small business innovation problems and the more general problems.

of innovation in the country.
" 1 do have a formal statement for the record, which I would like

to insert, and see if I can highlight one or two points very qulckly-

Mr. BROWN ‘Without objection.

Dr. SANDERsON. I thirk we have heard a great deal of testlmony
this morning about some of the problems, difficulties that have
been encountered by small business in making its unique contribu-
tion to the innovative needs of our society. The National Science
Foundation’s program has also been mentioned .a number of times
as a method of approach. It was one of the program ‘elements
highlighted in the President’s report on the domestic policy review
of innovation, and the Foundation is very pleased to have recelved
recognltlon .

It is always nice to win one occasionally.

The Foundation began to be involved with small busmess in
1971, at the time the research applied to national needs, RANN.
program, was instituted in NSF.-In the first year of the RANN
program, the Foundation made its first award to small business.

.From that time, the participation of small business in NSF's .
program, particularly in my directorate, whichis the -engineering

and applied science directorate, has grown steadily. In fiscalyear - -

1975, which was the last year before congressional mandates were

- put on the program, about 5 percent of the research funds went

into small business:

In fiscal year 1976 the Congress 1ncreased the ante on that by
raising the required amount of participation.in small ‘business’ to
1.5 percent of the RANN program. That was ‘increased to 10 per~
cent in 1977 and 12.5 percent for subsequent years. -

*'We have had a couple of activities which I h1gh11gh1: in my
testimony. The Innovation Centers program, which is’ designed
more to develop the innovative capability of our“young ‘scientists
and entrepreneurs by coupling the problems of innovation, of small
business formation, to the training that they receive 1n thelr un-
dergraduate careers.

The more direct involvement with small busmess is the Small
Business Innovation Research program, whlch you have heard dis-
cussed this morning.

Lo
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of venture capital, easier to get in touch with larger companies

which--already - have-a; marketmg, manufacturing capablhty in

areas where they want:to innovate.

One of the more encouraging thmgs is that a number of large

firms, a number of venture capital firms, have standing requests
with the National S¢ience Foundation for a list of our winners, and-

“thiey tend to-contact-those in-their-area-of -interest-very- qulckly in-

order to make funds available, to get'in on a piece of the action.

In my testimony I mention a: ‘couple of success stories which have
oceurred in the two sollcltatlons of this. type which we have already
run. A third solicitation is.currently inthe print shep and we hope

will be on the streets within'a matte: of days,*so that we can begin - |

the third round of these activities.

There are a number: of -other -activit g whlch the foundation . -
undertakes, which I highlight in my testimony. In particular, Mr.
Wirths, who is in the room today, is responsible for the Natlonal

Science Foundation’s Office of Small Business R. & D.

This provides a number of services to small business firms trying ~

to deal with the National Science Foundation: It ‘publishes: & small

business guide to Federal R. & D. which highlights opportunities in
all Federal agencies as well as providing ‘a: contact:on>the-average *

between 1,000 and 2,000 people per year dealing with small firms,

trying ‘to relate to the National Scieicé Foundation’s" activities.

We also sponsor two conferences.each year on Federal R, & D.
two scheduled -for next:spring in-Atlanta and Los Angeles.:

* opportunities. Wé have run those in a number of cities. We have ,

The purpose of this conference, in which a number of Fedefal ‘

agencies partlmpate is* going’ to ‘go into the field; to sit"down on‘a

one-on-one situation and discuss with small companies in. the area -

the research opportunities that exist for Federal support and the
needs of the:small-business or the interests of small business: to
become involved in Federal R. & D.

-With that, Mr. Browm, I think I would stop my statement a.nd C

would bé glad to-Fespond to any questichs you have~ * +cTEREg

Mr..BrowN..Let's progeed with;Mr: Evans first, and then wewill

[The prepared statemeﬁtsof Mr Evans follows]
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Agency engaged wholly in high technology efforts and, secondly
existence and success has rgqqi;gq_the apﬁlication of new

technology and hasuencouraged-innovation Over the twenty one;

~years-of-our-existoncethis. hasmbesn»repatttlvelyﬂdemonst atedﬁiﬂﬁh_-

by our Nat;on s achievements in .space.

From the very outset oﬁfrépadé"ﬁfggfdmsngavé been a national’

partnershlp of sc1ent1f1c, technlcal and managerlal part1c1pa—
tion. There has never been a monopoly--and certalnly not a’
Government.monOpplyv*onziﬁeas=and”créa;ivity.‘ NASA recognized.
this from the,beginning=;§nd~throughnﬁt ;he;Agency{sHFWenty-“
one years the.private.sector-hai been.a wellspring of innovation
in space and. aeronautics. . .Here the;contrihgtions,of_small
business have been conspicuous -and. are reflected ig;a,steady;:
growth in our-small-fusiness procurement._ Todayrmapproxiﬁatelyk
82 cents of every dollar.in our, budget is put to-work 1n some .-
form with the:educaplonal, sc1ent1f1c and. business communlty
through our procurepcnt,process. .In similar manner we. acquire

some 41%:o0f:-the total manpower we. need to:conduct:opisuppgrts i

Agency -operations,:by means of support service contracts. This.. -.

extensive:reliance on.the private sector for imnovation,. ., .:
technology -growth and operational support will continue--and
.concurrently we.fully. expect small business.participation.to

grov..
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A highlteﬁhﬂdLegjmsmall“buéinéssLESQcurreﬁtly gonductinyg a7y
significantR§D reffort in automotive'engine”technology-and;n:a_ﬂ:

1ncrea31ng small: bus1ne55@s dare pa¥ticipating -in the solar; .-

nerngresearch we perform on behalf of DOE.

Mechanical Technlcal Inc R Latham NY ‘a small bu51ness, is

.NASA s prlme contractor at the Lew1s Research Center [LeRC)

for the development of the Sterllng eng1ne for automotlve

appllcatlon MTI's contract is expected to total about $95

million 1f the develoPment work contlnues to fru1t10n in 1985‘

Small f1rms are currently 1nvolved 1n about 30 percent of the
energy effort at LeW1s by contract value Th15 1nc1udes work

in wind energy, automotlve propu151on systems and fuels,.

phuto voltalc demonstratlon and energy storag

:.‘..‘ E

systems

At the Jet Propulsion Laboratory :(JPL} sma11~£irm5;are;also

1nv01ved 1n about 30 pETCent of the energy programs work. Thls

1nvolves them in thb low cbst s111con solar array, electrlc .

hybrid Veh1C10 and small power systems technology

NASA'S Marshall: Space: Flight: Center is working;directly;with

Department-Of‘Ene}gyfpersonnel in the“developmentjof building-
.energy systems:foréheatingyand;cooling.- In-this site. .

demonstration effort small firms have received 35 -of the 4L. .

contracts invelved, and 18 petcent of the total contracdt value.
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A summary-of our small.and minority businéss Program resiults

are attached hereto as Appendix II.

While we are grat1fled with the results of our past efforts 1n: o

this area, our exper1ence ead w1th

Iso encourages us to move
some dellberate 1onger term 1n1tlat1ves calculated to 1nv01ve
the small bu51ness commun1ty more in malnstream of our major

programs.

In this respect’we are embarking on several Conderted coordinated
initiatifes. In mid-1978 the Admlnlstrat1on establlshed an |
Industrial Innovatlon Coordxnatlng Commlttee under the Secretary
of Commerce to address issues and problems bearxng on 1ndustr1a1
innovation. - NASA has been a part1C1pant on the commlttee NASA”
also has embarked on a program of J01nt Endeavors w1th us domestlc
concerns calculated to encdﬁ;age early usage of space for" '
industrial purposess...lnltla;ly prlmarlly in the f1e1d of

materials processing.

On June 25, 31979 NASA issued a Policy Statement of its .intent
to enter into -transacticns with US domestic concerns to achieve
the objective of national technological superiority through
joint action. Th1s notlce descrlbed the actlons/transactlons
NASA would undertake and set forth the types of 1ncent1ves

NASA would offer in these terms
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concerns'to onisue onﬁa:totally orivately'fundedﬁbaeieﬁ*A1'
Recognizing industry's key role in-the-successful innovation -

'of-any technology for commercial purposes, NASA has initiated;

a program effort to encourage and st1mulate US lndustry sﬁwM“

part1c1pat10n 1n the development of MPS technology to 1nsure
that development act1v1t1es reflect the needs of 1ndustry in
the future. We have had nuneToOus dlscu551ons w1th 1ndustrlal

and Government off101als and have undertaken a number of -
studies to. determlne how best to proceed These studles and ‘. ;
d15cu551on5 1nd1cated that a cooperat1ve arrangement would .

best serve the purposes of NASA and 1ndustry

NASA's gene}al‘policy on the'pibvisibn of incentives for: innova-
tion in the commercial user-of space was followed by a:NASA ~
statement,””Guidelines Regarding Joint:Endeaforezwith U. 8-
Domestic Conceins in Materials Processing’ in Space" carried in- -
the Federal Reglster and Commerce Dally on August 14 and 28
1979, respectlvely, announclng thls act1V1ty (see Appendlx IV)
In such a JOlnt:endeavor, NASA and a US commerc1a1 firm would
agree to be. responsible for specific portions of a total
endeavor, ' Each party pays for its portion of the work and
:equitebly'shareS'in the risk ‘and réturn_thet-may?accrue.=-By=
design, the joint endeavor approach is a developmental activity, -

therein ‘the 4nstitutional }elainnshiﬁs needed to éstablish”

e maAAs o~ an an
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-oﬁ:Smell'Bﬁsiﬁess;-NASK_barticiﬁated in the Novemberuigféq"\f
VRegibnal.SympbsiUm~£n Los Angeles at  which Dr. Frosch, the

Administrator of NASA, announced two 1n1trat1ves by NASA to

increase small research bu51ness part1C1pat10n in our

Supporting Research and Technology Programs.

Simply stated, during each of the;fiscai years 1979 and 1980
up to §10 milljon is be1ng reserved for prncurement awards to
small bus1nese in NASA's supportlng research and technology
~and early_development act1v1t1es. This is viewed as 'seed
-money" to further avail to the Agency the unique Qualities

and creativity that-small ‘R§D firmd can contrieute,in early
research phases to Eroaaeﬁ'the industrial base supporting NASA's
fﬁture.projetts and to'promote'economies through. increased

competition. ‘The concept is being implemented as follows:--

1. At the. drrectlon of thé Deputy Adm1n15trator, the funds are
reserved by the NASA Comptroller, and each of the- flve principal
Headquarters Program Office Directors are requested to submit a.:
priority.listing of specific work projecés-susceptible to

small business research effort.

2. A funding allocation plan is issued by the Comptroller'.
which prorates-thelévailable funds . among -the Program Offices
in the same ratid-as their budgeted supporting research-and

technolbgf funds.
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selected argas’ of technologysbf-specific.intérestwto'NASAEiﬁ
support-of future flight projects--and secondly, to establlsh

a small bu51ness base: for ‘the develepment ‘and. productlon of.

'fllght hardware for future NASA m;ss1ons If successful thls

will be a continuing program.

Our” second ebjectiveL—tonostei'emall'BuSinese pafticipétibn-'
in major—flight prbgrams.-‘we-intend’to achieve by'extending’
the use of‘smallubusinessnsubcontracting requirements*iﬁ-our
major systems acqu1s1t10ns wherever We. ddentify- spec1f1c'
components . or portlons of these systems which can.be broken .
- out for-small bu51ness—-and we know. that small business -
..capability exists. This will be partlcularly applicable where
'small‘firﬁs°ﬁave'bart;01pated “in our early’ support1ng-research
and teeﬁndlogy'éffdftsl"Thfough‘théée;tWo.adtiohs wé'expect "
to realize the benefits.of aﬂfaggrsssife and ‘growing small

~business contribution in-our major programs. .-

Let me now Mr Chalrman address the sub;ect of technology

: transfer and the commercial application of NASA developed
innovation.

:Under its Congressional mandate to providé the widest practicable’
and appropriate -dissemindation of.the results-of aerospace RED, = - i °

NASA operates a variety‘of,dissemination_and-traﬁsfer;prOgrams;n‘w
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An examplegillustrating,theseweffofts,was profided;recehtlxng-

by the University-of- Kentucky:;STAC. which"was instrumental: |

in a551st1ng a mew firm, All-Weather Insulatlon, Iﬁcfioff o

Sprlngfleld Kentucky, Wthh now manufactures a celluloser
insulation product made Arom, shredded -newspapers... The. ; _
Kentucky STAC_prgylded,;nfotmat;onegpout,theﬁproper chemitaL54_
to add to new5paper_to\meetqﬁederal_insulatign specifigatipnskq
and the proportions:toé:mix-the basic materialsito yield::
uniform densities:to meet the-requirements.of. nonflammability -
and obtain afi ‘hdequate R-factor. All-Weathe'r Insulation’ is

~ now manufactiiring cellulose insulation and ié'marketingathe”f"h'
product’ in Kentucky, tho and Indiana. Wlth ‘Fi initial™
investment of $1?D 000 the company ‘is now generatlng revenues:
of $30, DOdle”month employs nine workers, and ant1c1pates ::L':
revenues of over $4OD DUO by the end of thls year - Thus B
the technlcal 3551stance prov1ded by the NASA program at.
the Unlver51ty of Ke.tucky has created new. Job opportunltlee r;
for Spflngfle;§ residents, and the transportation of the.
paper to meet the firm's. needs and“added even more jobs to.. .

the labor.base:of;that region.

The State Technology Appllcatlons Center at the Unlver51ty

of Plorlda is broadening its state-w1de coverage us1ng the
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In another example, the NASA IAC at the University of. .
Pittsburoh-held a 3-day. conference late'last year on micro- . .

'processor technology for small and. med1um 51zed industrial.

firms in the Wilkes:- Barre, Pennsylvan1a reglon 1n cooperatlon
with the mayor's Office of Economic Development The local
Chember of Commerce, Wllkes College, K1ng s College, the
Economlc Development Council of Northeast Pennsylvanla as
well as the Un1ted Penn Bank of Wllkes—Barre also part1c1patedt
in this effott‘ Key to the SUCCEess of thlS conference were ‘
technlcal survey papers on mlcroprocessor appllcatlons by o
NASA englneers from the Lew1s Research Center. 51m1lar'
opportunities‘ere being explored by other NASA IAC's to
1nvolve local government in the transfer of technology to .

small bu31ness in thelr commun1t1es

The NASA Tech Brief Journal continues to be a popular source
of innovative technical ideas for .small business concerns,
particularly‘smallgmanufacturing.firms-who;cannot afford.
majoer inoestments in either -information or R&D. . To some

in small companies,_havinguaccess-to'the results of}somebody

else's RED (such as NASA Tech Briefs.provide).is'almost,,

the same--as having their own.in-house RED program. The.
popularity of NASA Tech Briefs in filling this need is evident .
by the number of small business who routinely receive them.

0f the 55,000 firms whe currently subscribe, approximately
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In another .case, NASA'has.recentlleiconsed”§6leompaniesjtqih;ﬂf T

manufacture and commercialize an.energy saving.invention.

¢alled the Power Factor Controller ~0f . the 36'companiesnamﬁum‘

.1lcensed at least half are small manufacturlng FiTms
Add1t1onally, thls dev1ce, developed at the NASA Marshall: o
Space Fllght Center, has st1mulated over 10, 000 1nqu1r1e5

frOm ht111t1es and other 1ndustr1&1 f1rm5 durlng the past

year : Although the dev1ce is relatlvely 51mple in deslgn

and ooerat1on, “the Power Factor Controller 5 51gn1f1cance

in potent1a1 sav1ngs is great because of ‘the large quantlt} e
of energy consumed dally by electrlc motors in home, bus1ness

and 1ndustry natlonWlde

To demonstrate such energy savings, the Power Factor_Contrbllet
was tested by plant englneers on an 1ndustr1a1 sew1ng,mach1ne
1n ‘a South Alabama textlle m111 ‘This mlll has 3 , 700 machlnes,
each drlven by‘a 1/2 hp three phase motor. In.a 500- hour test
on two 1dent1ca1 maeh1ne5, each performlng 1dent1cal tasks,

the machine.equipped:with-the.Power Factor Controller con-

sumed 33 percent less energy..

Once commerC1a112ed the amount of energy that could be saVed

on home and 1ndustr1a1 appllances could be enormous We are
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F t0:1600 F and is applied”tO'hOt'glaSS‘processingnméch{ner},:?
and -mechanical seals and rings for pumps, -compressors .and

turbines.

In another example, Streamllght; Incorporated a small
Pennsylvanla manufacturlng flrm, has developed a W1de rangekﬁi.'
of high 1nten51ty 11ght1ng products based on solar 51mu1ator.T
technologles developed for envxronmental test chambers at

the NASA Johnson Space Center One COmmer51al product based

on this technology 1s called Stream the 20 a hand held '
rechargeable flashllght that is 4 to 5 tlmes brlghter than
conventlonal flashllghts Streamllght has sold over 25 000
units already to homeowners, truckers, campers and pollce '

departments nationwide.

These examples 111ustrate Just a few Cases Where small bu51nesses
have benefltted from NASA technology In months and years to
come we trust that small bu51ne55 flrms w111 contlnue to enjoy
the frults of research and development resultlng from NASA‘
,aeronautlcs and space efforts. Whether small bu51ness is -
directly 1nvolved in NASA R&D dlrectly or 1earns about new
advances through NASA'S technolugy transfer programs, there.ls
ample ev1dence to. show that small bu51ness enterprlses beneflt-

in large measure through aerospace technolog1cal 1nnovat10n

.

e

/
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with the SBA,; the Departments of. Energy, -Defense. and. Housing .

and Urban Development and the Natlonal Bureau of Standards

sponsored a two and one-half day conference here in Washington

*won%basica&lywtheeseﬁewsubjectwasmihiswhearingJﬂmDIweExusch%wﬁ

Floyd Roberson Mr

the Administrator of NASA, Mr.

Deutsch, NASA's Df¥ettb 'of.Research and Technology,’mi T4
participated in this conference the results of wh1ch we hope
will indeed open up and improve communications between,us. On
this occasion, in additiog:to providing current;infermatien:_;a

on our requirements, the Centers procuring;them and our Small

business procurement programs and procedurss, we were able fo
demonstrate, through the use of remote'cemputer'terminals, the

actual operation and utility of our Industry Application”Centé&rs.’

In my judgment the Ne;ional Aeronautics endéépeceQKEdeféléés:.
has endowed the Agency with the basic authority it needs to
innovate.in this area. The herltage of this Agency 15 one of
innovation and 1mag1nat1ve approach to a spectrum of challenges.:[
The challenge of capltallzlng on small bu51ness 1nnovat1ve
resources is another. If we can retain the flex1b111ty in our
procurement process that we have developed over twenty-one years,
I -am confident -that the small. research companies role in. our

programs will. grow..; —

Thank you Mr. Chairman, I will now be pleased to answer any

~questions the Committees may wish to ask.
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NATTONAL AERONAUTICS. AND SPACE ADMINISTRATION
OFFICE OF SMALL AND DISADVANTAGED BUSINESS UTILIZATION

T PRIMECONTRACT AWARDS -

© Fiseal . ':,Tbtal Awards SB .. SB _'%'_'of:
Year " to Business = 7 Awards Total Bus.
1979 (goal) $3,105.0 . s201.0 9.4
1978 :'#,953.8 . 283.2 9.6
1977 “2,838.1 - 255.0 9.0
1976 - © 2,536.1 = - 218.3 8.6
1975 . %,255.0 215.9 9.6
1974 " 2,118.6 181.2 8.5
1973 ‘2,071.0 162.5 7.8
1972 2,146.5 164.1 7.6
1971 2,279.5 1781 7.8
1970 2,759.2 161.2 5.8
DOLLARS. IN MILLIONS -;~x;_'-;_ 'ﬁAéa/K

APPENDIX II-1



Fiscal .. Subcontract Awards to, - AwardsAJ
Year

NASA SUBCONTRACT AWARDS
TO SMALL AND:MINORITY FIRMS
* FISCAL YEARS: 1970-1978

Total Subcontré&t -f Small

Awards to

: Sﬁbcpntract “Minority
. Awards

78
77
6
75
74
73
72

7L

‘70

Awards 7 . Small . "% of Total . . _Minority %
916,277 - 274,396, f . 29 9- 720,637

988,425 277,685, . 123.1'25 L 27,441
_ 910,171 249,038 - ;"-17;4_ n ";5,01n
11,008 207,556 . 25.6 11,448
: 602,7&g= "_ 1_156}1?07 3"-fz§.6 _ f'. 7,771
'“-499,ﬁzé o a2sy0z80 0 25,8 3,208
614,057 . 1s4,2l0. o v25.1c L NAC
“sse,19 - 248,007 ¢ 26.5. | NA °
Csp7,191 ';14z,¢11ﬂ@ ; 270 e CNA

.7 NOTE: Includes subcontract awards repcrted by large flrms
©.. . participating, in NASA's -Small Business Subcontractrng

Program, and NASA's 'contractor operated Jet: Propulsion;’ |

Laboratory ‘Minority subcontractlng was not reported
.prror to FY 1973,
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" As major . areas for NASA' enhancement of total U.S. capab111ty,
including the private sector, may.become apparent from time
to time, the factors to be. considered by NASA. prior to
providing.incentives ‘may include, but not be limited to,
scae: or-all of the following considératioens: . (1) the publlc

~ommpreogocial-need-for-the- -gxpected-technologydevelopment;
{2) the contribution to be made to the maintenance of U.S.
technological- superiorlty, (3) possible benefits accruing to
the public or the U.5." Government from sharing in results;
(4) the enhanced econeiiic exploitation of NASA capabilities
such.as the space transportation system; (5) the desirability
of private sector -invelvement in NASA programs: (6) the
merit of the rasearch, development or:application proposed-:
{7) the degree of rlsk and financial participation by the
commercial concern; (8) the amount of proprietary data or
background ‘information to be furnished by-the.concern;
(9) ‘the rights in data to be granted the concern in.con--
sideration of its contribution; (10) the ability ‘of the "7
concern to project: a potential market: (11) the willingness
‘and ability of "the concern to market and sell any resultlng
‘new or enhahéed products on a reasonable basis; (12} the
impact of NASA sponsorship on a given industryj: (13)° ‘provision
for a form of exclusivity in special ‘cases. when rieéded to . |
‘promote innovation: (14) recoupment of the NASA contribution
under approprlate circumstances: and (15} support of ‘socio=
-econamic objectlves of the Government.

obert A. Frosph//-
dm;nlstrator'

_&@Nm'r? ‘ '

Date .~



209

~ achleve diversity in the program. The .
number and/or size of the joint' .~~~ 7
endeavors uodeslaken will depend vpon
‘the nature of the proposals received and
resource availabilily. All joint o

endeavors will be subject to availability -~
of appropriated funds, as well as NASA:”

procedures regarding flight safety afd ™ R e
verification. - e D
NASA Provided Incentives

NASA incentives for these purposes
may include in addition to making
availabte the results of NASA research:
{1} providitg flight time on: the space, .
transportation system on appropriate
terms and conditions a3 determined by

. the Administrator: (2] providing .
techmiga! advice, consullation, datg,
equipment and facilities 1o participating
ofganizations: and (3] entering into joint
research and demenstration programs

- - iwhere each pacty finds i1s own
.. - participation,

" ‘Facts to be ConsidemdinEst_ablishiﬂg o
Endeavors R

“To qualify for joint sponsorship,‘the- -
offeror must be engaged in businessin' '
the U.S. in such a manner that any .
promising results from the endeavor will
‘contribute principally to the U.S.
technological jposition; the proposed
joinl éndeaver must comport with one or. - .-
morte of the MPS program objectives as .-
stated above; and he technical L
uncertainties and risk involved mustbe .
significant enough to warrant the
government's participation,

The factors to be considered by -
NASA prior to providing incentives may
include, but not he limited to, some or -
all of the following considerations: (1)
the public or social need for the .
expected technelogy development; (2)
the contribution to be made to the
mainienance of U.S. technological
superiority; {3) possible benefits
accreing to the public or the 1.8,
Government from sharing in results: [4)

. . the enhanced economic exploitation of
NASA capabilities such as the space
transportation systeru; (5) the
desirability of private soctor : _—
involvement in NASA programs; (5 the - 77 S
merit pf the research, development or :
application propoesed; (7) the degree of
risk and financial participation by the.
commercial concern; (8) the amount of
proprictary data or backaroned
infermalion to be furnished by. the .
concern; {9} the rights in data-to be,

" granted the concern in consideration of
its contribution; (10) the ability of the
concern to project a potential matket; |
{11) the willingness and ability of the -
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. EXAMPLES OF HIGH TECHNOLOGY FLRMS
INVOLVEMENT IN NASA SUPPORTING RESEARCH AND TECHNOLOGY

.

wanfrared Détector Development

Alpha’ Lyra, Inc., is prov;dlng the technlcal expertlse
required to characterize ihfrared.detectors proposed .

for use in cryogenically-cooled teleseopes such as the
Shuttle Infrared Telescope Facility and in airborne
infrared telescopes such as the Ruiper Airborne Observatory.

Alpha Lyra, Inc., is performlng exceptlonally Well and
has contributed to the basic understandlng of the use bf
the state-of-the-art infrared detectors in astronomical
-applications’ The company is véry knowledgeablé in cryogenic: '
infrared systems-'and possesses the’ analytlcal capability

to complement its: experlmental expertlse in. cryogenlcally-
cooled: 1nfrared systems. R .

) The experlence galned by the contractor w111 certalnly

enhance and strengthen its capablllty to compete for and
obtain future R&D. contracts in thlS new and rapldly
expanding technclogy. :

Theoretlcal Characterlzatlon of Small Metal Partlcles =

Surface Analytlc Research, Inc., 1s conduct;ng a - -
theoretical investigation .of the properties of, small metal
particles. Specifically the contract calls for the ’
computation of tHe following: (1} the intensities of )
electron- beams diffracted off crystallographic planes:of.’
gold particles, (2) critical sizes and binding energies .- . - ..
for-particles growing on-substrates, and. (3) the properties
~of’ CO(Pd)5 and CO(Ir)5 cluiters obtained’ from approxlmete '
gsolutions of Schrodinger's equation for® the electronic’ '
degrees -of" freedom. Thig :fundamental work assists
experimentalists in understanding their measurements of
gas—surface interaections .and crystal growth which. leads.
to- improved materlals and processes. of.interest £0.NASA.
Contractor has obtained two additional related study )
contracts with NASA, thus demonstratlng 1ts ablllty to jaE
perform in thlS area.

- APPENDIX V.
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innovation. NASA was a partlclpant on subcommlttees of that
effort. '

During that period of time, we embarked on a program of joint
endeavors with U.S. domestic concerns: that are calculated to en-
courage early uses of space for industrial purposes 1n1t1a11y in the

To encourage this form of endeavor ‘We are prepared to offer a
range of incentives, including flight time on the space transporta-
tion system on conditions other than full reimbursable terms.

We offer technical consultation, data, equipment, and facilities.
This program also includes incentives and preference for small and'
minority business. : :

As of today, we have received three proposals as a resuit of this .
initiative, two of them small. They are presently under evaluation.

In the same time frame, and working in concert with the Small
Business Administration and the White House Conference on
Small-Business, we participated in a"regional symposium in Los

- Angeles in which our admmlstrator Dr. Frosch made ‘a maJor o

address.

At that point he announced two other’ 1n1t1at1ves we were em-
barking upon, both calculated to in¢reaseé small research business
participation in our -supporting research and technology programs:

- Simply stated, during each of the fiscal vears 1979 and 1980, $10 -
million of our supporting research and technology funds have been -
targeted for procurement awards in small businesses, to support
our research and technology and development activities.

Although we are still refining this effort within: our 10~ centers
we are gratified with the results to date; In 11 :months of this fiscal
year we have awarded 213 contracts to small research firms aggre-
gating -some $1.5 million. There are examples of this effort attached
to my full statement.

* T 'would also, Mt. Chairman hke to say a few words on technol-
ogy ftransfer and commermal apphcatmn of NAQA-developed
innovation. :

We operate a varlety of dlssemmatmn and transfer programs
designed to encourage the secondary use of our technology in the
commercial sector. We have a network of seven industrial applica-

~ tion centers and two State technology centers located on university

campuses across the country.
~ Additionally, we are initiating contacts with the Small Business

'Adminijstration to investigateé other possible means whereby our

applications center network can beneficially cooperate in the pro-
motion of small business access to national technologies in less
developed regions. - -

The NASA Tech Brief journal contmues to’ be a popular source of
innovative technical idea for small business concerns. The populari- -
ty of this journal in filling this need is evident to us by the number
of small businesses who routinely receive them.

Of the 55,000 firms currently subscrlbmg, approx1mate1y 60 per-'
cent are small business.

The list of small business firms which have benefited from cur

_ space technology is legion. The examples in my full statement are

merely illustrative of a few cagses where small busmess has benefit—
ed from this type of technology: :
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only within .the United States but by a number of countries, and .

several foreign countries either are currently. setting up or plan-,
ning to-set up similar activities within their own borders.

. Mr. Warkins. 1 was very enthused by the program that y you -
‘brought forth about the President, because I think it did indicate a .
partment of

mandate for agencies, NSF, Workmg with NAS,
Commerce, other groups “Which T think sotne of t us
writing and on paper some joint efforts like that should be worked
in with the academic community of enterpreneurshlp

I was very enthused about the information, how it was brought
together, and I think it gives NSF and also NASA the direction or
glallldate to move in some directions we have talked.about a great

ea

Let me ask you thls spemﬁc questlon, Chazrman Brown, a couple -

of quick questions. As you know, we are evaluating the charter of
the foundation, and you may have indicated this, but do you feel
like. NSF is geared or can be geared to take care of our technology
development and move out in the direction of innovation? .

Dr. SANDERSON. Mr. Watkins, .that is a very compiex question,

Wearing my hat as assistant director for engineering and applied -

science I think I have an extremely good group of people. I think
we have a directorate which has the strong support of the Founda-
tion and that we have identified a number of ways in which we can
make important contributions to the innovation problem.

Overall, it’s a very complex problem. I think you have heard this
morning questions of taxation, questlons of regulatlon, questions of
capital formation, which are going to be very important. I.don’t
think NSF can be should be, viewed as the agency for innovation. I

think there are a lot of places in which under the right opportuni-

ties the Foundation can make a strong and umque contribution.
Mr. Watkins. By working together? .
Dr. SanpersoN. Working together with. The ‘National Sclence
Foundatmn has no laboratories, does no research. We are in some

‘ways in the unique position of being able to work with. universities,
with industry, with other parts of government, in 1dent1fymg op—_

portunities, moving into them——
Mr. Wartkins. Some——
Dr. SanpeErsoN [continuing] Creating an innovative climate

~and——

Mr. WaTKINS. Some of us are hopmg this direction can be cap-
italized on by NSF and move out.
Dr. SANDERSON. As you know, the National Science:Board has

:estabhshed a committee to work specifically with your committee

in questions of the NSF act, and I think they would be very

“interested in commenting on this at some later time.

Mr. WaTkINS. One other quick question. NASA, I know, work
very closely with them on the Space Science Commlttee also, just
reviewing the budget there, 0.3 percent of NASA’s R. & D. budget

is utilized in technology utilization. NASA, we have talked in other
subcommittees, is supposed to be taking the lead there. Do you-

think that that is an adequate amount, and appropriate to try to

. shift over in technology utilization, Just 0.3 percent? Do you think

maybe some more emphasns should be placed on the dollar

-budgets?
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our total manpower that goes into our programs is in fact private.
sector manpower. .
Mr. WarkiNs. Does that 1nclude the U factor, phase of it also, do -
you know?
.. Mr. RosErson. I haven't done an analysis. It's at least half.

" 'Mr. WATKINS. Mr. Chairman, T don’t want to.belabor this thing.

"We have a couple other coIIeagues here.”

Mr. BrRownN. Mr. Ertel.

Mr. ErTzL. I have no questions, Mr. Chairiman. _

Mr. BrRown. Gentlemen, I don’t want to unduly prolong thls but-
I would like to get at a couple of general areas. I was extremely
pleased yesterday when the President’s program was released to.
note the light in which the National Science Foundation was pre-
sented and the recognition of the success of these programs and the
indication that there would be addltlonal funds forthcom.mg in.
some of these areas.

If you were present at the hearmg yesterday mormng, ‘on the
other side of the Hill, I think you will be aware of the fact that the
main thrust of the critical comments—there are many commenda-
tory comments—was that we hadn’t,”the President hadn’t given
sufficient evidence of the :meortance of these programs and was-
‘not recommending either sufficuantly broad or- sufﬁmently en-
hanced resources for some of them. -~ - =

Now, in order that we can put that in perspectwe Mr. Sander—-‘
son, how does the President’s proposed increase compare w1th your
present budget? '

Dr. SanpERSON. The- Foundatlon currently runs one srna]l bus1-'
ness solicitation a year. That small business solicitation including’
both phase 1 and phase 2 runs about $6 million for an award of:
approximately 40 to 50 awards in phase 1 and approximately 50:
percent success ratio in phase 2. With this $10 million we will
certainly be able to run to, double our throughout of some small
activities starting next year.

Certainly the scale which he is talking to of going up to some::
thing: like $150 million a year across government represents orders
of magnitude growth over anythlng that NSF is doing now.
- In terms of the other activities that were mentioned in his mes-
sage, the university-industry coupling program, as you.are aware, .

that is also a relatively new program in the Foundation. This past:

figcal year, 1979, we spent about $5.2 million of. earmarked funds:
for un1vers1ty—1ndustry coupling, and the way the program is orga-
nized we produced a matching amount out of ordinary program-
funds so that overall we put about $10 million into the un1ver51ty-.‘
industry coupling program.

The proposal of the Presulent is to put $20 million of- add1t10na1.;
money into the earmark activity and assuming the same -sort of.
ratio of coupling holds, that represents a several-fold increase m
the program activity in NSF.

Mr. BrowN. Is there any problem that you foresee. within the
agency in terms of their capability to move ahead on this scale? In.
other words, you will be able to effectively utilize the add1t10na1
resources while maintaining the quality of the program? : .

Dr. SANDERSON. We see no problem with that. Both of- these;-
programs have essentlally been resource limited in the past. The -
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upon the experience . that you have had in order to a.mpllfy the
effects of these programs?

Dr. SanDpERsON.:I think there are several. opportunltles in govern-
ment to diffuse the things that we have learned, and while saying
that I think. it’s also important to realize that other agencies are
doing a number of activities along these lines.. The Department of
“Defense; for “éxample; has’ established a number of: centers. Our—
own materials research centers were transferred to us from the
Department of Defense in the early 1970's. :

There are a number of questions that have to be answered in
making these transfers. NSF has a mission which is defined as a
broad support of the Nation’s scientific and technological base. A
number of other agencies have very specific missions. So I don’t
think it's possible to generalize without looking at each specific
case, seeing what the opportunities are, and seeing where there are
opportunities to innovate, maybe not doing the sort of thing we.are
doing, but building on what we have learned to develop innovations
that . are suitable for the particular mission and agency involved.

Mr. BRown: Perhaps I am belaboring this too much. Let me get
to NASA for just-a moment.- =

1 have been interested, as have other members of the. commlt-
tee—Mr. Watkins just referred. to it—to NASA’s technology trans-
fer technology utilization program for many years. While we feel
it's an important and useful program, I think a general perception
ig it has not achieved the full potential that we would like io have
seen. In other words, there has not been the aggressive utilization
of space-generated new. developments leading to widespread appli-
cation or as widespread application in the civilian sector that we
would like, and we continue to worry about that, and to see if there
are reasons for it.

Let me ask you specifically, is there a problem in the patent
area? And ] take note of the fact that in the successful -NSF.
program they have been very lenient with regard to patent provi-
sion. Is there a problem with NASA in being unduly restrictive
with regard to patent rights that might stem from some of these
developments, or-are there other reasons that you might be able to
pinpoint that would have inhibited, we will say, the wider diffusion -
of space technology than we-have had through the small busmess
mechanism?

Mr. RoBERsON. Mr. Brown, I think that the questlon of is there a"
problem in the patent area with NASA would Fosmbly be more
appropriately addressed to some of the people from outside the
agency. 1 do know that NASA is going through a patent process
review at the current time trying to come up with a plan to
liberalize our policy. As you know, our policy is very liberal in
terms of granting nonexclusive 11censes and in those cases where
we make a determination it is necessary to move the technology
into the private sector. We do grant exclusive licenses.

However, the basic law requires that the patent reside with the
Government and that the exception be made by the contractor. But
there is serious review going on within NASA now of that policy:

. The difficulty I would say in the really broad way is one of
Slmple communication. The perception of most people of NASA
R. & D. or NASA technology is that it is very, very high technol-
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FDA or the National Institutes of Health for clinical evaluation,
things of this nature. So that we in fact have interpreted our
mandate liberally enough to do that.

The problem is there are so many problems we can work on at a
time, and we run about 90 a year. The thing I think is now

. ,ﬂ_ﬁ_{_}_encumbent upon us to do is to transfer that process. We have
learned what is necessary t6 make these products and-T-dispatch~——

the problem, and technology, we have learned what sort of market
analysis studies, cost analysis are necessary to do that. :

I think it is time for us to try to get that process turned over to
the private sector, and that is one of the things that we would like
to address and we will do one pilot project where we will have an
entire process going through like that addressing a problem for a
small business industry that is being impacted by Federal regula-
tions. But when we get to the point where it iz time to do the
prototype development, we will stop and offer that as a venture
package to the private world. If that is successful, I think we will
be in a position to have transferred the techmque that we have
developed.

Mr. BRowN. We mentioned the importance of communication.
How well do you communicate with the people over at NSF who
are experimenting with ways of solving the problem of new innova-
tion?

Mr. Roserson. I think we all suffer the problem that we have
enough things to do that we seldom have time, and I think because
we do see each other quite often in front of your committees, we do
meet at conferences, and we have had several meetings, I have had"
meetings myself with the Small Business Development Center
people and SBA, and I think there is room for improvement in that
communications channel,

Mr. BrowN. The message we get from our public witnesses here I
think is consistently that the Government agencies sometimes are
the worst enemies of the small businessman, because they do not
have a concerted strategy, they do noft have a uniform set of

priorities about their programs of assistance. I think that is regret- . .

table. It is understandable, but it is still regrettable. I think we
have to look for ways in which we can improve on that.

Are you sure you don’t have any questions, Mr. Ertel?

Mr. ErTEL. Thank you, Mr. Chairman. Very pleasant of you to
ask, but I have no questions. :

Mr. BrownN. Gentlemen, the bells indicate a very important vote
- on this fast-track legislation that we have on the floor right now. I
think in the interests of keeping you from starving, we will adjourn
the hearing at this point. Let me thank you very much for being
here with us. I hope that it has been as helpful to you, in sitting
through all of the testimony and noting the high importance at-
tached fo this subject, as it has been to me and to the other
members of the committee.

The committee will be adjourned.

[Whereupon, at 1:30 p.m., the committee adjourned.]
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QUESTIONS AND ANSWERS SUBMITTED FOR THE RECORD

THOMAS J. DAVIS, JR., MAYFIELD Il

Question. 1. How do economic incentives influence investor behawor" ) -

Answer. Economic incentives are clearly the outstanding factor ln mﬂuencmg
people in charge of wealth to invest. The reduction of the capital gains tax to 28
percent instantly stimulated the allocation of millions and millions of dollars into
venture capital investment funds.

Question. Ia. What incentives can be created by federal pohcy to increase the
utilization of innovative small business in the national economy? .

Answer. Incentives that can be.created by federal policy .include ) ra.lsmg the
amount of profits that are subject to the basic income tax before -reaching the
surtax level on companies that qualify as Small Businesses; (ii) abolition of the-
capital gains tax as a further stimulus. to young ‘entrepreneurs: to take the risk of
starting a new business; (iii) restore the restricted (qualified) stock option to. the
condition it was in during the 1960’s with respect to securities of companies that
were Small Business when the options are granted; (iv) revise rule 144 of the S.EC.
go as to remove any restrictions on the szle of stock held over two:years in a -
corporation that has had a public underwriting. There is no- sense-in ‘having two-
clasges of stock (one unrestricted and the other restricted) resulting: from the simple:
fact that the holders did not wish to'sell at the:time of the public underwriting. It is-
disclosure of the pertinent facts about the corporation-that is important-in protect-.
ing the public purchasers.of stock, not the circumstances of 1ts ownersh,lp Investorsv
abhor restrictions on free alienability of property. .

Question. 2. Please describe the relatlonsh.lp between venture capltal _]ob creatmn'
and small business. )
Answer. At the time of the Stelger-Hansen Bill when reduction of capltal gmns:-
tax was being debated, the American Association of Electronics manufacturers.
submitted the results of an extensive survey of the role played by new, young
entrepreneurship companies in the creation of jobs.
The facts are startling. I attach a copy and urge you to look at pp. 7, 8, chart and
following. As you will see new company formation is vital to the economy.- i

As I pointed out in my testimony, my own venture capital firm had mvestments :
at the time 1 testified, in 23 companies totaling over $8 million. These were small, .
.new companies five or six years ago when we made the investments. At the present
time the aggregate annual sales of those companies totals over $132 million, and
their employment exceeds 3,000 people. Incidentally, in the interim since 1 testified
we have invested an additional $4 millidn in new or very young companies with a
technology base—still further evidence of the effect upon entrepreneurs and venture
capitalists of the reduction of the capital gains tax,

The statement of Dr. Edwin Zschau of the American Electronics’ Association
before the Senate Select Committee on Small Business (February 8, 1978) showed
dramiatically that the growth in employment in the U.S. in the past twenty years
has been contributed to overwhelmlngly by recently founded companies, espemally
those with a technology base.

-“In particular, the contribution of young technical companies was disclosed by the'
study as spectacular. Seventy-seven companies founded between 1971 and 1975 were .
studied. For each $100 of equity invested in those companies between 1971 and 1975
there was produced in the year 1976 the following: ) _ , :

$15 in Federal Corporate Income Tax; -

$15 in Federal Personal Income Tax; '

$5 in State and Local Tazes; and '

870 in Foreign Sales. : ‘

$33 spent on Research and Development to produce better products i

I hope the foregoing indicates clearly the relationship between venture capﬂ;al
entrepreneurship, job creation and small business. ‘

Questwn fa & b. Whlch would you find more desirable:

223
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system—and most of the R&D conducted by small firms is federally funded. Even

though the federal government R&D procurement system is very comprehensive;-

positive changes could be made that would much assist the small firm. Such possible

changes have been stated in previous reports and testimony, and I will not repeat

them here.
Question 2. Can a comparison be made between the cost/benefits of federally—
funded R&D and industry-funded R&D in producing 1nnovat1ve technology" Which

~is the-more- effective policy:"to encourage industry tv invest~in R&D in “indastey

through tax and patent policies, or to support R&D in industry with federal funds?
" Answer. With regard to a comparison between federally-funded R&D and indus-
try-funded R&D, I will make the following comments. The comparison between
federally-funded R&D and mdustry funded R&D becomes one of determining where
the R&D being performed is done most effectwely on a dollar-per-dollar basis, and
determining where federallyfunded R&D is conducted versus where the industry-
funded R&D is conducted. The ldtter question is straightforward, in that, the
industry-funded R&D will be conducted by the industry itself.

For the federally-funded R&D, as you are aware, the bulk of this iz also conducted
by industry. The answer to the former question is also well known—small firms on
a dollar-per-dollar basis are much more effective at producing innovative technology
tha.n are large institutions of any kind, including industry.

Therefore, in weighing the benefits of federally- funded R&D versus 1ndustry-
funded R&D on a dollar-per-dollar basis, the small amount of federally-funded R&D
that goes to small firms produces a disproportionately large amount of innovative
technology. Getting more federally-supported R&D into small firms’ hands can be
done through an-increase of the total funding level or thiough federal government
procurement actions which raise the percentage of federal R&D monies: going to
small firms. I personally prefer the latter, as I strongly support efforts to hoId the
line on spending and to balance the budget.

I would also like to note that tax incentives will not significantly encourage small
firms to conduct additional R&D. They do not have the large profits for which tax
incentives will be helpful to allow them to support additional amounts of R&D.
What profits a small firm has must be used to finance survival and growth require-
ments. Tax incentives, therefore, will primarily encourage large companies to invest
more of their financial resources in R&D. (Small firms badly need reduced tax rates,
however, to provide capital for survival and growth.)

Also, I believe that a change in patent policies will not have any significant effect
in encouraging industry to spend more money on R&D. The current patent policies
in my opinion do not discourage industry from spending monies for such R&D
purposes. A change in patent policies, although not encouraging significant addi-
tional amounts of R&D to be spent by small firms, could havé & favorable effect on
the apphcatmn of mnovatlve technology whmh does come from small firms. ‘

: i)ANIEL 8. GREGORY, BREYLOCK MANAGEMENT CORFORATION

Question 1. The President’s Domestic Policy Review hasg recommended an expan-
sion .of the NSF -small business innovation program in fiscal year 1981 by §10
million. They also propose extending similar .programs to other mission agencies
with a total annual funding of $150 million. Do you expect this level of increased
seed cagltal funding to produce a significant mcrease in small business innovation
activity?

{a} How strong is the relationship between increased funding and increased inno- . . -

vation?

Answer. Federal funding of small business is an unlikely approach. Fedaral .

policies would be better directed toward res’conng incentives and stimulating private
capital formation.

There is a strong relationship between funding and innovation. This relatlonshlp
is both quantative and qualitative. Funding sources should remain managed by the
private sector by professionals experienced in the field of new company formation
and innovation, and should look to standards and crlterla as required to insure the
sticcess of those enterprises.

Question 2. How can the private sector provide more venture capital earller inthe
game to innovative businesses?

Answer. Restraints on assembling of more venture capital can be found in the
disincentives in the Federal and State tax policies with particular reference to the
fprowsums to tax capital gains even though some progress has been made on this

ront
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[Attachment 2]
CONTRACTOR REPORTS REQUIRED BY GOVERNMENT

Ro. of estimated pages S Comments
...} Securities and Exchange Cornrydssion; ) L

1. Manthiy reports, form 8K—Report df Usekil vepol .
tain unusual events of interest o investors. ‘ .
Filed as required,

2. Quarterly report, Form 100—Fimanchal ‘re- "12 pagas (% copies).umumrimre Usefe,, but ever increasing. requiremments
sults for quarter and refated management Lo 5o .make it overly dlﬁlcult to comply.
analysis. : .

3. Annual report, Ferm 10K—Complete de- 35 pages (9 mp‘les)..;.:.,..............'.'Useful but ever |ncreasmg requirements

scription of business, financial statements, - make. it uveriy dlffcul! to comply.
five year financial history, management .
analysis, and miscellaneous information.
Il. Gavernment property: o o
- 1. Annual inventories of property io each 1-2 pages {3 capies) to 3 Useful,
agency from which Biospherics has received  different agencies, . -

prperty : RO |
2 Annuaf updates to Government property 2-3 pages (1 copy}............... Obviously. drafted for:large firms making .
manual for all changes required by govern- C extensive use of Government proper-

ment regulations, (Nofe: NASA sends 3 ty—Nonsense for senall firms.
ditferent auditors to annually audit property ': - : R
wtilizaticn, accountability and recordeeping.

III. Government securiy:

1. Semiznnual status rpOMS .ouemesssericsicene 1 page (1 copy)...... o Useful,
2. Updates of Biospheries™ indistrial securtty *-2-3 pages (1 copy Useless for us who have no classified

- manual to comply with changes in Govern- . . . . <. information.. .
“ " ment regulations. (Note: The Industrial Se- ) Lo s .
..., curity office conducts semiannual Y% day
" audits of Biospherics’ industrial-security. o . L .
. Defense Contract Audit Agercy: S L B :
1. Annual Report of costs:- (See letter attached' 10-12 pages. 1’ copy with . . Basic |dea is flne but agency |s asklng
" requives 40 hrs fo prepare]. - additional copies to EPA and. " us fo, do its wurk
‘ L E
\!. Contract reporting: . . o T
.. 1 page. 3cup|es fu; B—ln Dupllcates in different format. aur in-

1. Monthly financial reporis.....
) c . ... tontracts. ... voites, unnecessary. .°
"2, Annuak atent 1epOrTS.u.umummmnsreonrreme s 1 PR 3 copies for 3-4 Usafi.
. . . . conlracts. — .
VI, Occupational health and safety. report: )
" 1. Annual report to States of hours worked 2pages......'.........'.._._....................,What good this report does anyone isa
and accidents by catregory. . .. .. e B  mystery.

" VII. Group insurance reports:
1. Annual- reports to Depanment of Laber for Zpages
. healih, life, disabifty and pension plans B o
VIH. Equat empluyment opportunity: L
1. Affirmaive action Plan 1—ledated ‘annually 51 pages..
and including extensive labor area and i
" employment statisics (estimated 80 brs to |
. DrRpare). T
2. EED-1—Annual statistical repirt on mmnr 2 DAZES oo s
""" ity hiring (estimated 8 hrs to prepare), TR S
3. Veterans Administration report—Repott uf 1 PR eermmerereeenie
number of veterans hired. T
I)L Small business and smalt dlsadvantaged business .
- subeentracting plan: s s SR ¢
1. Required in contracts with guvernment of  Estimated 20 pages (4 copiés} ... Riciculous requirement.
$500,000 or more (3% days to- prepaie) oy e reeE e
~_ requiring the following info: ™
{a) Small and disadvantaged source fists..” “......:
{b)" Orpanizations contacted for “small’
- and disadvantaged Sources. - - i

Useless.

e A 2000 e Ty amc,

Useful to iitstee comgiance.

o Usefll dorinsire compliance, © -

' 1Thena are conflicts in affirmative action about prlunhes among black women, dsadvantageé vetefans, el
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BUSINESS RECORD EXEMPTION OF THE FREEDOM

OFINFORMATION ACT™

MONDAY, OCTOEER 3,' 1977

Housk o7 BEPRESENTATIVES,
_ (GOVERNMENT INFORMATION
AND Inpivipvuar Rigars SUBCOMMITTEE
- OF THE CO\IMI'I‘TEE oN GOVERNMENT PERATIONS,
Washmgton, D.o.

“The subcommlttee met, pursuant to notice at 10 a.m., in reom. 2203-

Rayburn House Office Building, Hon. Richardson Preyer (chmrma,n:

of the subcommittee) presiding.
Present.: Representatives Richardson Preyer, Leo. J. Ryan, Ted
Weiss, and Paul N. McCloskey, Jr.

Also present: Timothy H. Ingram, staff director; Catherine Sands,j
mlnorlty professional staff, committee on Government Operations;.

and Robert  Gellman, Offico of General Counsel, General Accmmtmg
Office (on assignment to-the subcommittee)." : ,
- Mr. Prever. The subcommittee will come to order.

Our hearings today and tomorrow will foecus on probiems related tof
the use by businesses and corporations of the Federal disclosure law—,

the Freedom of Information Act.

We will focus on the fourth exemptwﬁ of that a,ct which dea,ls with'

trade secrets and commercial or financial mforma,tlon obtained from

businesses or individuals which is considered pr1v1leged or confidential.
This:“trade secrets” exemption allows Federal agencies the option of

withholding from public release documents in their possession which -

were supphed by prwate firms and which meet the criteria set out in the.

exemption.

We will look at the procedural problems associated with sortmg out, -

what proprietary data can be released and what should not be released.

During these 2 days of hearings, we also will look at the recent de-

velopment of so-called reverse Freedom of Information Act lawsuits.

These are suitsin which a private company willseek a court injunetion.

against the release of material supplied by it to the Government. The
difficulty is that the court will place a mandatory bar on the reiease of

data which, under-the discretionary exemptions of the Freedom.of In-

formation: Act the agency might 0therw1se be-able in its judgment to
dlSOlOS@ pubhcly

~ The Federal Government plays an enormous role in the business =

world as a major purchaser of goods and services and as a regulator of

industry. We are all aware of the large quantities of commercial infor-

mation acquired by the Government. Much of this information involves

the functions and operations of Federal agencies and is releasable un-

derthe Freedom of Information Act.
However, Congress has always recognized that some information
supplied to the Government from private parties should not be released.

(1)
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The procedural guestions may be easier. .'A number of procedural =

- devices have been adopted by agencies in order to make the decision-:
making in ¢xemption 4 cases similar and more equitable. We hope to
explore some of these procedural alternatives. -
- These are some of the questions we will be asking :
Should submitters of information receive advance notice of a pend-

~+ing release and an opportunity to object to release at the agency lgvel

Should confidential information be identified as such and marked
when initially submitted to an agency # .

Can agencies use rulemaking procedures to establish categories of in-
formation that are always releasable or always withholdable?

Should there be some type of formal agency procedure When the sub-
mitter objects to release of information 2 :

Which of these procedures can agencies adopt on their own under the-
Freedom of Information Act or other existing legal authority? = -

Reverse Freedom of Information Act suits present different prob-
lems. As I mentioned at the outset, a “reverse case” arises when the

arty who supplied the records sues to prevent an agency from releas-,
g material which the party claims is exempt from release under the.
act,

These cases have been developed by the courts in response to a clear
need, but there are no guidelines in the act for the handling of these
lawsuits. As a result, different courts have reached different results on
some of the procedural aspects of these cases. Legislation may be. need—
ed to untangle these,

. Most of the “reverse cases” have arisen under exemption 4. Smce
some of the administrative procedural reforms possible under exemp-
tion 4 may have an effect upon the treatment of “reverse cases” by the'
courts, it 1s important to deal with this area as a whole. * ;

We will hear from three agencies which have received the maj orxty
of business access requests under the dlsclosure act and from several
attorneys familiar with these cases. '

Our first witness is Michael A. James, Deputy General Counsel of-
the Environmental Protection Agency. He is aceompamed by J ames

Nelson, also of the Office of General Counsel.
" We welcome you both here today. Mr. J: ames, we Wlll ask to to pro-
ceed in any way that you prefer. :

STATEMENT OF MICHAEL A. JAMES, DEPUTY GENERAL COT.TNSEL,*
ENVIRONMENTAL PROTECTION AGENCY; ACCOMPANIED BY
JAMES NELSON, 0FFICE OF THE GENERAL COUNSEL

Mr. JadEs. Thank you, Mr. Chairman.

It is a pleasure to appear before the subcommittee this mornm% tore-
late EPA’s experience with exemption 4 of the Freedom of Informa-
tion Act.

-The diverse statutory mandates of EPA requlre the Agency to
handle large quantities of information dealing with internal practices
and processes of businesses of all sizes. In handling this information, -
EPA is faced with the same dilemma that faces most regulatory
agencies,

“That i is, how to insure that the disclosure. dlctated by the Freedowmi ™"

of Information Act is accomplished, while insuring that the legitimate
interests of businesses submitting information will be protected. '
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mation to evaluate whether gpecific information is entitled to con:
fidential treatment, the Agency decided to ask the affected business
to submit substantiating information. In this way, the Agency has
more information upon which to make its decision. The pro forma
initial denial gives the A gency time to obtain the substantiation and to -

- use it in making a final confidentiality determination.

~At the time the program office issues'its initial denial to the reqiiester;
the office also sends a letter to the affected business asking the business
to substantiate its claim of confidentiality. This substantiation must
address several issues, including whether the information is available
to the public through legitimate means, how the business protects the
information, and whether the business asserts that release of the in-
formation would cause it substantial competitive harm.. o :
The business’ substantiation goes to the EPA legal office which
makes a final confidentiality determination. This determination is the
final Agency action under the Freedom of Information Act and is re-

‘viewable de novo by the Federal district courts. The final determina-

tion is made whether the requester appealsit or not. .
The making of the final confidentiality determination. is the most-

difficult part of the process. The EPA legal office receives the substan-

tiation from the affected business and any pertinent information and
opinions from the EPA program office. This information may not be
enough to guarantee that the legal office can make a fully informed de-
cision. .
Under the Freedom of Information Act fourth exemption case law,
and in particular National Parks and Conservation Association v.
Morton, two tests have been set out that are crucial to a determination -
whether information is exempt or not. The tests are that informa-
tion is exempt from wmandatory disclosure if disclosure of the

-"information would be likely: first, to cause substantial harm

to the competitive position of the persom who supplied the infor-
mation to the Government ; or second, to impair the ability of the Gov-
ernment to obtain necessary information in the future. _ §
The test most often applied is the test of substantial competitive
harm. The problem with this test is that it requires the Agency to make

- a substantive judgment concerning what is competitive harm to a par-

ticular business in a particular ingtance and whether the harm is likely
to be substantial, This is a factual determination, as well as a legal one,
and it calls on the A gency to make prospective judgments. As I noted
above, however, the Agency seldom has much information with which
to make this judgment. EPA does receive the substantiation from the.

affected busineéss in which the business makes its case as to whether - -

there would be substantial competitive harm and what the harm would
be. But EPA is at a disadvantage because it cannot test the validity of
the business’ assertions without specialized knowledge of the business
or the particular industry. This is information that EPA seldom has.
The result is that, in most cases, EPA must accept the business’ conten-
tion as to the existence of subtantial competitive harm.

In very few cases does EPA find information not to be confidential
based on the lack of substantial competitive harm. EPA is more likely
to find information is not confidential becanse it’s already available to
the public through some means of disclosure other than EIPA. -

The second M orton test is not used very often at EPA, because EPA
has statutory authority to obtain most of the types of information that
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determination. The advance determination states that if the business

formally submits the information to EPA, EPA will hold some, all; -

or none of it confidential. This determination is the final determination:

If a request were made later for this information, EPA would deny -
that request in accordance with the advance determination. If the ad- -
vance determination states that some or all of the information is not -

The advance determination is of limited utility. It can only be used
in situations where EPA has no statutory authority to compel sub-
mission of the information by the business. If EPA has statutory au-
thority to compel submission, EPA will not make an advance deter-
mination because the business cannot refuse to supply the information:

The other type of special determination is called a “class deter-
mination,” In some cases, EPA aecquires the same type-of information
from many different businesses. To simplify the process of dealing
with confidentiality claims covering -this information, we use class
determinations where a particular class of information is identifiable
and the issues involved m consideration of whether it is confidential
or not will be the same regardless of who submitted it. A class deter-

mination may state which information is never entitled to confidential

treatment or which information may be entitled to confidential treat-
ment and under what circumstances. We never use a class determinas
tion to declare all information of a certain type confidential: Under
the Freedom of Information Act case law, we are still obligated. to
make ad hoc determinations. The class determination is a procedural
tool to simplify the work of the legal office in writing individual
determinations. . . DR s
All of the procedures I have discussed above are predicated on our
being able to identify confidential business information. One of the
most difficult aspects of the fourth exemption-is the problem of identi-
fication. We have found that the best way to identify confidential
business information is te ask the businesses to initially 1dentify it for:
us . e ,

This is done in one of two ways. When EPA makes a written re=
quest for information that EPA believes ig likely to be considered
confidential by the business, EPA gives the business notice that it
may assert a business confidentiality claim covering part or all of the:
information. The notice states how the business shoullc)l assert its claim’
and indicates the regulations that apply if a claim is asserted. The
notice also states that if the business fails to assert a claim at the:
time it submits the information to EPA, EPA may make the in-
formation available to the public without further notice to the business.’
Of course EPA also possesses information that was not submitted
to the Agency in response to a request that contained such a notice: In:
those cases, the business has not had an opportunity to assert con-.
fidentiality. If we believe that the information is of the type that is
likely to be considered confidential by the business, we contact.the
business, usually by telephone, to ask whether the business desires to-
assert a confidentiality claim. These inguiries are only made if there
is a Freedom of Information Act request pending or if we are pro-
posing to disclose the information to the public for some other reason.
By doing this, the initial burden of identifying confidential business
information is placed on the affected business. The advantage of this
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- firms. More agency denials of these requests have been based upon
exemption 4 than other exemptions. In calendar year 1976, EPA 1mi1-
tially denied 168 out of 4,113 requests received. Of these 168 denials
83 were based in whole or in part on exemption 4. This is almost .
50 percent. ' o ' L -

I would like to address one other issue that is related to this problem
-—0f confidential business-information: sharing-of information” among
Federal agencies. EPA has taken the position that it will disclose
confidential business iInformation to another Federal agency if EPA
receives a written request signed by a duly-authorized official or
employee of the other agency and if the request sets out the official
purpose for which the mformation is needed. If EPA supplies in- .
formation to another Federal agency, EPA notifies the other agency
of any unresolved business confidentiality claims covering the in-
formation and of any determinations made by the EPA legal office
that the information is entitled to confidential treatment. The other
agency must agree not to disclose the information unless: first, the
other agency has statutory authority both to compel production-6f
the inforration from the business directly and to make thé proposed
disclosure ; or second, the other agency has obtained the permission of
either the EPA legal office or the affected business to disclose .the
information. EPA maintains a record of these types of disclosure for
at least 3 years after disclosure. ' T

No statutes prohibit disclosure of confidential information in EPA
possession to other Federal agencies. In the new Toxic Substances
Control Act, EP A has authority to disclose information to a,nff Federal
employee who has duties under any law for protecting health or the
environment. _ ‘ _ c

In addition, the Toxic Substances Control Act authorizes other
Federal agencies to furnish information to EPA that EFPA needs
to administer the act. EPA intends to use this authority, coupled with
the authority to furnish information to the other agencies, to promote
a general sharing of information among the agencies responsible for
protecting health and the environment, We believe this will benefit
the public by allowing the agencies involved to coordinate their ac-
tions better, and it should benefit business by helping to minimize
duplicative requests for information. . - '
" Thank you very much, Mr. Chairman. I will be pleased to answer
any questions you or the members of the subcommittee may have.
" Mr. PreYEr. Thank you very much, Mr. James. . _ L

T congratulate EPA on making some systematic effort to deal with
these problems and setting up a policy on it. C

When submitters submit information to you, do they tend to mark
everything confidential ? _ )

I think you indicated that as they become more familiar with your
system, they become more selective. : ‘

Do yon require, at the outset, for example, that they give reasons
for it being marked confidential, or do you just ask them to mark it
confidential ¢ ' _

Mr. James. We do not require the reasons initially. We require sub-
stantiation only when there’s a request for disclosure or we attempt,
for our own reasons, to disclose. L

Initially the experience of the agency was that confidentiality
claims were asserted very broadly by business. -
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'Mr. Prryer, Perhaps he could be given notice at the same time that. -

] _you give the submitter notice, and the requester may: have an oppor-: .

tunity to file a brief or statement as to what policy reasons, for ex-
ample, might be involved that would argue for itsrelease, - . e
Mr, Jamzs, Are you referring to release notwithstanding. the. fact_-

_that it had been determmed by us to be conﬁdentm] busmess mfor—,:.,,,
"mation. :

Mr. Preveg, No. :

I would think he would be argumg—whe«n I say.he, I mea,n the
corporation, the requester of the information—would be arguing the-
point of whether it’s confidential or not. '

Of course, the requester would not be in as good a, posmon to argue
that as the submitter. .. o

Mr. Jamus, Yes; that’strue.. - :

Since the requester gets no look at the information—even a specml
limited use loqk at the information—the requester’s. ability to com-
ment knowledgeably on the information is extremely limited.’

I would imagine that we would: get arguments based on minimal
information—it would have to be based on minimal mforma,tmn—’
from the requester. :

Mr. PrevEr. I have gone a little more, than 5 mlnutes =

Mr. Ryan, do you have any questlons which you would l1ke to put'
to this witness at this time? ;

Mr. Ryan. Mr. Chairman, I am $0 conﬁdent of your leadershlp in
this area that I have left it pretty much to you. This is an area that:
is extremely important to law, but it is.also very narrow. It helps to: .
employ a great many lawyers who, obviously from the testimony of the
witness just now, have indicated among other things that in almost-
every case that comes before them it requires some kind of ]udgment
based upen a knowledge of legal matters. ‘
That, in ltself is of concern to me. But I S1mp1y ses no place else.
. to go, !
T would defer any further questlomng to those members on the sub=

committee who are more able:to help us pick our way through this
legislative and legal minefield. I refer to my friend and colleague:
from San Mateo County, Mr. McCloskey He is a member of the
bar of the State of California. . L

Mr. Prever. Thank you, Mr, Ryan.

We'll ask “Mlneﬁeld” McCIoskey if he has any questlons for the'
witness.

Mr. MGOLOSKEY I was one of the lawyers Who played a. part.in.
the draftsmanship of this act. I do worry that we have created jobs:
for too many lawyers, and your testimony is mdlcatlve that that m ]yi
be the case if we have 70 agencies and you're using 2 lawyers full;
time to.process these apphca,twns in your single agency. Is that the
way I understand your testimony ? :

Mr, Jamzs. Yes. We have two.lawyers who are virtually full tame,
and then there are some, of course, who.review above them. So, in fact 5.

-it involves more than two individuals in the proeess. :

Mzr. McCroseEy. The expertise that your lawyers are gamlng in.
this field probably makes them employable at $100,000 a year by half.
the corporations 1n America, so they shouldn’t be too unhappy about .

becoming experts in this field.
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spent in these 168 cases, I think it would be helpful to us in trymg.. -

to appraise whether or not this act is imposing too much paperwork
and burden and who is offended by it and who is benefited by thlsj
law. _ S
Mr. Jamzs. We'll be happy to supply that information. i

Mr. McCroskey. I’d be interested in the breakdown also. for 1976

of the man-hours that were put into the administration of the law and
the man-hours that were put into legal interpretation by your office 6f
these denials and the man-hours involved in any lawsuits—and perhaps.
2 thumbnail sketch of each lawsult*—who 1t was brought by and for.‘_ '
what purpose. _—

]E\gr JAMES] The figures on hours Wlll have to be approxmate g

eo p. 21

Mr. BECCLOSKEY I understand that, and I'm dehghted to know that_
the Government isn’t keeping meticulous 10-minute records of each
attorney’s time in order to bill them at $50 an hour or wha.tever :

You stated on page 12 of your testlmony

We are educatmg our personnel about these procedures and most 1mportant1y, :

_sensitizing them to the problem-of confidential business informatien,

involved ?
M. Jasks. That’s the standard approach , i -
Mr. McCroskey. Do you have any problem furnlshmg thls com-
mittee with those memeos by which ypu sensitize your employees? .
_There’s no Freedom of Information problem there?: [Laughter.] -
Mr. Jaxes. To the extent we can dredge them up we will: supplyr
them to you. :
[See app. 2.]
“Mr. MoCroskey. I am interested in how TPA sensitizes 1ts em—a
ployees—ijust as a practical question, o
Mr. Janes. A great deal of this kind of educating and sensitizing is
done over the telephone and through meetings, as well as by memos,;
" Mr. McCrosxey. And, as good lawyers, after those phone calls, you-
generally follow up with & letter conﬁrmmg that these thmgs Were‘f
said over the telephone ; do you not ? _ i
Mr. James. Probably rather seldom. -
Mr. McCrosggy. I'm trying to give Mr. Ryan some 1dea, of how thlS
dubious profession works.
Mr. Ryaw. I think I know too much already. [Lsm hter.] . ;
" Mr. James. I rather imagine that there is seldom time to do a, follow—/{
up'in writing, exeept where there is some understanding between our,
office’and #nother office that is really very critical or crucial. ;
Mr. McCroskky. There is a built-in conflict, in your agency between
the enforcement of the antipollution laws and the retaming of confi-
dentiality information that may be helpful to a competitor. ‘
If you have a pollution enforcement case on, say, water pollution : and.
the company involved—let’s call it a paper factory in Maine—submits
information which indicates that they are polluting the Androscoggin.
River with a certain degree of chemicals and clearly is mformatlon ;
they do not want made public, is there any basis for keeping that in-’
formation confidential under this business competition rule? .
Mr. James. No; there’s not. There is a specific statuory override,
if you will, in the Federal Water PoHutlon Control Act. :

I take it you do that by memos to your staﬂ asto the legal pll'oblems-i
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Mr Rran. I appreciate the gentleman’s yielding. I don’t know that
t’s quite that simple.

Mr MecCroskry. T have exceeded my time. I will yield at this pomt S

but I have some followup questions, 1f I may, Mr. Chairman.
Mr. PrevEr. Mr, Weiss?
~ Mr, Wess, Thank you, Mr. Chairman. .

' The information and statistics that you h:ive on page 13 of - your

statement :'do those refer to all of the reg_uests under this statute, or
only for confidential business information ¢ '

Mr, James. Those are all requests—at least all requests that are suﬂi— '
ciently formal to have been recorded.

- Mr. Wazss. Do you have a breakdown as to how many of those were
construed to be confidential business information items? - '
Mr. J AMES, I do not believe we have a breakout a.pproachmg it tha.t o
way. :
Mr Waziss. You indicated that there were 168 items that were de-

nied, and 83 of the denials were based in whole or in part on exemptlon o

4, That’s on the top of page 14.

Now it would be helpful for me to know what percentage that 83 is
of the total number of exemption 4 considerations or requests—confi-
dential business information, Could you gather that information?-

Mr. James. We could try to obtain that mformatlon T’m not sure
whether it exists.

Mr. Wess. Would you be able to surmise this. For example, if that
83 were 83 out of 83, or 83 out of 100, it would be one thing; if it were .
83 out of 500, it would be something "else. But give us some indication,
as to how this automatic denial kind of process really works and how
much information is due to the confidential nature-ultimately. . -

Mr James. Mr. Nelson just reminds me that these. regula,tlonse :
we're operating under now have only been in effect for about a year;
so some of the figures that are 1976 figures here are figures reﬂectmg,
requests that occurred before these regulations went into effect. and.
established the confidential business information type of review struc-
ture quite formally. Before it was less formal and less strictured.

Mr. Wemss. Did you, in the course of your statement—perhaps.
while I was out of the room-~have occasion to indicate how many of:
the reverse suits the Agency has been subjected to?

Mr. James. We have one under the Freedom of Informatlon Act
itself. We have 10 other cases under FIFRA right now, which are
a source of problem that we've addressed in some testlmony on the.
pending amendments to FIFRA. :
- Mr. Werss. I guess those are instances in whxch the Agency had
indicated that, in fact, it would provide the information? Or before
you ever got to that p091t10n the company on whom the request was:
made came in and started an action ?

Mr. James.r It has actually’ been a combmatlon of those two
approaches. :

Mr. Wriss. So, in other words, they don’t Wa1t until you ve ‘made
the determination. Rather than take the chance that you're going to.
find that the information can be released, they come in and start an:
action,

Mr. Jamzs. A number of them apparently sued on the basis of their
fears that we would release, rather than upon the basis of specifie

- information requests that someone had made.



Mr. MoCrosgry. In your submission of responses following up this
- hearinig, would you give us some data on how the code is.defined—.
including copies of a computer printout that reflects the coding?
That’s another matter. of interest:to.this committeé as to how,:
computer systém this vast in the Government, we. iv
information;as well as that*which can
T wonld-Hke-bo see; for-examp
pages that reflect.some informat :
informatiorn that must be released unter the FOIA.
Mr. Jamms. We will provide that to.you as soon as possib
Mr. McCrosgzy. We'll try t6 submit a followup letter to.yo
fining these questions with particularity, so that you can respond im
10 days with the use of these lawyers dedicated to this purpose:
[Laughter.] o L
Thank you. . b
Mzr. Preyer. Thank you.
[The material follows:]
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- "(&ythe ‘administration,. (b) the legal interpretatio
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breakdown.'of the.number.of man hours required for

and. (c) lawsuits..involved .with the-processing of t
b(4) “éxémption of the. Fi .'f Information Act *
dealing with trade secret d commercial or finanecial”
lnformation :

®

‘lxappeal

as mentioned in”joﬁf étatement,of the 168 deniéié .
of information requests under the FQIA, 83 were based

=in whole or in part on exemption 4. (a) How many of
‘“thHese denials were appealed? (b) How many of those

appeals were declined? (¢) How many of the declined
appeals led to a lawsuit? (d) As a result of the
lawsult how often was addltional, previously,:
Weonfidential”. information relé d?._(e) A a result
of the lawsuit how often was all of.the
“"gonfidential” information released?”’
(d) or (e) was "confidential” 1nformat10n released.
prior to the case going to trial but affer the initlal
d d? | . S




Data in NEDS is received-from individual-states. -The states
indicate whether'data’ that would:fall within the-three. blocks ig -
confidential. If the state Teports. the data as confidential, the =
data is keypunched into NEDS with a confidential designation. This
designation triggers a priatout such ab ‘the ‘attached and’ cam
produce a deleted version as discussed above. If the state reports
-w~the--data-as-nonconfidentialt~it-is-keypunchedintosthe-systen-as

nonconfidential.,

3. Attachment E includes coples of a few memoranda that have
been sent to various program offices within'EPA" concerning con-
fidential business information. As Mr, James stated in his testimony,
most of the work done at EPA to educate and sensitize EPA employees
about confidential business information: is’ carried out:ia meetings
and over the telephone. None o£ these sessions are reduced to writing.

4. It is not posgible fc:: me to- give you a breakdown of the
time spent on sPec:Lfic aspects of exemption four matters. As
Mr. James stated in his testmony, ‘we do unot keep records of attorney
time, Two staff attorneys" spend. nearly Full time or Freedom of
Information Act and Privacy 'Act'matters;’ One attorpey works full
time and another works about 21 hours per week. In addition, a.t least
three other attorneys are involved in a supervisory capaclity, ~=i = i3
includipg me. By far the largest portion of the FOIA work relates
to confidential business information. WMuch of the confidentiality
related work, however, is mot in response to FOIA as such. It
involves specific matters arising out of EPA's day-to-day work.
Confidentiality, .ds;dri-lasue; arises in many contéxts othex than~-::-:
FOYA. For these reasons it is not possible to estimate the mutber- ::
of hours required for the warious matters in your question.

5. In Mr. James' testimony, he mentioned figures concerning
FOIA requests involving exemption four. Those figures were for
the period preceding the adoption of EPA's current regulations. As
you requested, I have asked EPA's Freedom of Information Office to
complle figures for the Agency for the period from September 30, 1976,
through September 30, 1977. I will use those figures to answer your
fifth question. ’

During that period, EPA denied 115 requests based wpom 5 U.5.C.
552{b)(4)., In addition, 4 requests were denied based upon both 5 UG.S5.C.
552(b}(4) and (b){(5), and 1 request was denied based upon both 5 U.S5.C.
552(b)(3) and (b)}{4).

(a) Of these 120 denials based in whole or in patt on
5 U.5.C. 552(b)(4), 14 were appealed.
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Mr. Prever. T have just two final questions that I would like to ask.

One deals with the question of notice. - -

You've given us considerable testimony on the kmd of notlce that
you give to submitters of information, and I congratulate you for 1t
It seems to me a part of due process to doit. :

The FOT ‘Act does not, of course, require formal notice; but I te,ke

it that you feel it isa- geod ides to 'give notice to- subnutters? You

would encourage that in the act I would take it.

Mr. James, T think it would be approprlate to have it 1ncluded in
the act ; yes.

Mr. Prever. If it was put into the act, how much extension of the
existing time limit for responding to a request would be necessary if
we were going to give notice to the submitter# From your experlence,
would we need to extend that?

Mr. Jamss. I haven't given any thought to it. I'm sure. the Agency_ .
hasn’t come up with any position on it.

- Our 10-day period in our regulations, I suppose, could be at Ieast
used as point of depa,rture for d1scussmn as to what Would be an
appropriate time.

. Mr. Prexyer. I understood you to sa.y that the submltter of informa-
tion was given 10 days to respond to a notice of release is the,t rlght'é

Mr. James. Yes.

Mr. Prever. Is that enough time, from your experlence, or do.you
find them requesting extensionis? ‘

- Mr. Jamms. They usually do come back within'thattime. . = '

' Mr. Preyzr. You have given us some figures here that the greatest
use of the act is by corporations and law firms. .And not too much by
individuals and public interest groups. We’ve been hearing this from
many sides.

The FOI Act allows any person to make a request for 1nformat10n,
regardless of their purpose for.it. Do you think there is any reason
why the act should not apply to busmesses, as Well a8 to the pressor
individual citizens? _ .

Mr. Jamzs. Youmean froma pubhc

Mr. PrEYER. Fven though business appears to be perhaps abusmg
the intent of the act in some cases?

Should we change the law to say that businesses cen’t use it? That
it doesn’t apply to businesses as far as maklng requests for mformatlon
under it ?

Mr. James. There, I suppose, you get into difficult questlons such as
individual proprietorships versus partnerships versus corporations.

:I think at times there are certamly legitimate purposes busmesses'- o

have in making these reqtests. Or at least T am ‘willing to assume that
for the most pa,rt their requests are legltlmate nieed- to-lmow sorts of
requests.

One area in which they, frequently through counsel; use the requést
is as a means of dlscovery in eonnectmn with la,wsmts or potenflal
lawsnuits.

It is a means of direct review of Agency action cases—a means of’
discoverv. That 1s. in those cases that are not recogmzed by the rules
of appellate procedure. However, since there is nothing by way of
discovery for appellate litigation, FOIA seemns to ﬁIl a gap.
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tions under several civil law enforcement programs. In addition, there
are provisions in some of the statutes administered by the Department,
which require the submission of such information. Business informa-
tion comes to us voluntarily, for example, in support of the many
crucial statistical studies conducted by the Bureau of Labor Statistics,

such as the Consumer Price Index. The Wage and Hour Division, on. - -
—the other hand, may need to collect business data-in order-to determirie e

whether a company comes within the definition of a covered enterprise
under the Fair Labor Standards Act. The Occupational Safety and .
Health Administration may have access to trade secrets because of its
conduct of safety and health inspections in plants. How and to what
extent disclosures are made of this information to-the public may be
affected by various statutes; but, primarily, disclosure in Federal
agencies is governed by the Freedom of Information Aect. =~
The underlying purpose of the Freedom of Information Act is to
allow access to Federal records and information so that citizens may .
know how their Government operates. We support this principle and
believe that the act should be construed liberally so as to provide the -
public with the maximum information possible consistent with the
Iaw and the effective functioning of the Goverhment. However, we
also realize the potential conflict between a public interest in obtain-
ing information in a particular area and potential harm which might
result from releasing information on individuals or businesses. It is
the balancing of these conflicting inferests which concerns us in re-
sponding to requests for business information under the Freedom of
Information Aet. While the Department has received numerous re-
quests under the act for documents containing trade seerets or business
information, the greatest activity has centered around requests for
access to affirmative action plans and related documents. T
Under Executive Order 112486, the Office of Federal Contract Com:
pliance Programs is responsible for. promoting and insuring equal
opportunity for all persons without regard to race, color, religion, sex,

_or nationzal origin, employed by or seeking employment with Govern-

ment contractors or with contractors performing under federally
assisted ‘construction contracts, One method of evaluating compliance
with the requirements of the Executive order and of focusing in.omn.
problem areas is through the development of written affirmative action

_ programs by contractors.

Large Federal contractors are required to develop a written affirma-
tive action plan and retain the plan for submission to the compliance
agency in tEe event of an audit. An affirmative action plan includes
data such as job titles, a breakdown, of minorities and women workers,
the general rates of pay and a description of job progression for all
employees. The development of affirmative action plans and supple-
mental reports is & vital tool in the implementation of the aims of the
Office of Tederal Contract Compliance Programs to insure equal em-
ployment opportunities for all working men and women. Disclosure
of mmformation as to the manner and extent of compliance by con-
tractors assists the Department in meeting its goals and informs the
public on a matter which is of interest to all eitizens. On the other’
hand, complete disclosure of internal business practices of individual
companies could have a detrimental effect on those businesses in their
competitiveness within the business community, In an effort to balance
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sought judicial relisf by obtaining temporary:restraining orders so as
_ to protect the record from disciosure. In addition, companies and = .

requesters have sought review: of determinations either to-disclose or - - -

not to. disclose through the district courts. At present, there: are ap-
proximately 25 cases pending in the distrlct courts or the courts of
- .appeal.whichiwere filed by contractors. -
-Several. courts-have: ruled.-on-the: dlsclosa.blllty of the a:ﬂixma‘&wemw e
,a.otlon .plans and related uocuiments.: As: 1 unhuerstand it,these de-
cisions are in conflict so that this issué.is not yet settled. However, the
courts are In agreement that each plan must be considered on its.own
for a determination as to the impact on the contractor’s-business if
disclosure is made. We believe -that the: procedures: adopted' by ‘the
.Depaxtment of Labor are in keepmg Wlth the declslons of the courts
for a case-by-case review.

.'We, recognize. that the. current. practlces followed by the agencles
‘and the Department of Labor for notice and appeal are time.consum- -
ing. This time is extended. if the matter is.submitted to the. courts for
a determination, Whether a different type of procedure, such as formal
adjudications under the Administrative Procedure Act, would ‘serve
to reduce the time required, for review is a: question which will have
to be studied carefully. However, as with all our regulations, we are
conducting a continuing review of our regulatlons in order to-develop
procedures which will equltably balance the interests of- both the com-
‘panies and the public. .

My colleagués and T would be plea,sed to respond t0. any questlons
you may have.

Mr. Prever. Thank you very much.

- Mr. Weiss?

“Mr, Weiss. Thank you, Mr. Chalrman Lo

I don’t know if you've made it clear in your testimony, VVhose reg-
ulations govern the request ¢ Ts it the Department of Labor’s mglﬂa-
tions or the comphance agency’s regulatlonsE

Mr. Erssure. It is the Department of Labor’s—the Secreta,ry of
Labor’ s-—regulatlons that the compliance agencies are to follow. .

“The compliance agency at the first instance is left with the mter-
pretation of whether the request meets the standards .of . those
regulations.

Mr, Wriss. And does the Fresdom of Informatlon Act glve you au-

thority to direct release pohcles of other agencies or. does the Execu-
tive order?" :

Can you order other agencies to release inforfiation? L

Mr. Eviseure. I'd like to defer to Mr. Henry to respond to tha.t

~Mr. Hexry. I'm not sure that that hag ever come up as a pra,ctlca.l
matter, -
What we have done is to estabhsh standards which the agencles
will follow in making determinations of disclosure, "~

- I guess the redl question is whether or not the 1nformatlon is the
information of the Department of Labor of, of the various agencies.

I think that that information is a part of the contract. compliance
program I think that the Department can éstablish standards for the
ageneies to follow in detormmmg whether or not that mforma,tmn Wl]l
be disclosed.

Mr, WEzss. In contract comphanoe matters does there have to be a
marking of information as confidential by the business in order for
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But what abOut your ordinary 300-page submission How many
pages of that are 11kely to be aﬂeged to be conﬁdentml in the ordmary -
“case!
Mr, HENRY Asa general rule, they will select out certam pages in the
affirmitive action plan which are confidential—that they consider to be-
ot, s & general rule, stamp e entire.docu- -

“"ment 484 confidéntial document but w111 hst on'
that they considerto be confidential. . g
Mr. McCrosxky. ‘You héard the testlmony of the EPA They took-
- a I-year period where they had over 4,000 requests and théy had so
many immediate and-so many ultimate denials.. Can- you furmsh us-
that same information ¢
Mr. Eriseure. We'll be glad to make that a part of the record
[The. materla.l follows ] ER .

FO_ARR M -7 -1
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. copy of a case:file regard;ng a FOIA Yequest-.for’ COples

" of documents: which. were in-the. custody:of.:a: compliance::
agency. - Mhis .request-was for. copies of all affirmative
action programs and cqmpllance reviews done on . the Vistron
Corporation, located in Bryan, Oth- The case file is
arranged chronologlcally. - : -

number of person ‘Hours used by
admlnlstratlon of reguests filed under. exemption b(4): of .
. the FOIA. for -the period :September::30,..1976,. through - .07
Septemberx 30, 21977 Was. 830.= Person hours used ‘for: legal
interpretation: and. processlng lawsuits ‘was-5;000." No -
request. for information under. the Prlvacy Act was il
processed durlng thls perlod. . < . SR

Item 5(a) - (g) con51sts of questlons whlch relate to the
processing of a FOIA request for information contained 1n
documents in: the custody of -the-Federal Government., L
Request: for. release. of:a company's affirmative action plan
(3aP) and related documents are directed to the compliance:
agency. OFCCE:- does not, normally get:involved with' these:
types of reguests.until .such time as.an appeal .is. made to
the Director,.OFCCP. . : Under. the OFCCP's regulations.:.
(41 CFR 60-60. 4), the contractor: may appeal agency -dis—

. closure .decisions: Brlefly, the procedure for process;ng
such requests are as follows.- S

This. process beglns onceca request for- cOPleS.,u
of. a-contractor's. AAP:and- supportlng documents 1s--
received by. the agency..:: Lo Lo neen i

. 2. . After: determining: that:the:documents- requested
are in its custody, the agency. notifies the
contractor that it is in receipt of a FOIA reqguest.
This notification will also indicate the  tybe, of
documents requested and the name of the reques ‘ng
party. The: agency further advises the‘contractor
that if he ohjects to disclosure of any of the*:
documents reguested, he must provide the:Agency with:
a written statement within 5 days. . This statement
must demonstrate specifically why the designated v
documents should not be disclosed. aAdditionally,
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Mr. McCrosgey. When did your regulatlons go into eﬂ'ect under -
this Freedom of Information-Act? - - b
Mr. Erissure. They beoame eﬂ'ectwe July of 1974 and have been-
in effect since 1974. -
Mr. McCrosger. You, in essanoe, have had 8 years of operatmn

My, BELtgsore. Yeés

Mr, McCLosEEY: Can youw te]l us. hOW many people are engaged in
your department, in cornplvmg with the Freedom of Informatlon Actr
requirements under this regulation ?

Mr. Erwseore. Too many, Conigressman,. .

Mr. McCrosgry. Well, that doesn’t help us much. -

We need to know how many people, how many man—hours admin-
istratively, how many legal interpretations, how many lawsmts, and

so forth are required to comply with the FOTA ¢
~ Mr. Eriseure. We can give .a detailed breakdown. Would you Iike
it for the entire department or just for the contract compha.noe
programs? o

Mr. McCroskey. I think we'd hke them broken ‘out since we have*
gone into contract complianee here.

T confess my own bias on ‘this. Tn my area, we have 656 defense '
contractors serving in the 13 Western States The paperwork requlred_
of them to comply Wlth thislaw isimmense; -

'There have been six cases of people who complamed they were ‘dis<
criminated against; yet in éach of those six cases, the person allegedly
dlscrnnmateg against, can’t find an employee in your division to whom
they may apply toredress their grlevance Everyone is 1nvolved proc—
essing this paperwork."

T am very anxious to find out how many people are handling pa.per-
work and how many are handling precise complaints or grievances.

We’ve had emplovees of the Office of Contract: Compliance, in San.
Mateo County, Calif., come to us and sav that this is the worst
bureaucracy in Government that it accomplishes nothing: that when
there -are valid compla,mts of- dlsorlmnatlon, they are ot followed.
up; and yet everybody in the agency is involved in paperwork. ‘

So what T'm going to ask you to do is to break down preeisely:
what the paperwork requirements are of processing: what the paper-
work requirements are of enforcement; how you proceed with:these

enforcement cases: and whose time is bemg taken up with what. .-

I think rather than do that at this hearing, we’ll submit a f0110w-_
up letter to you asking for this mformation. Then I'll try to have my
staff come over and 511: down with you and ‘work out the precise time
that’siinvolved.  ° .

‘Mr: RoUGEAV. We can say, Congressman that virtually everyone 1s;
inclnded in processing some of these—and often to the detriment of——

Mr, McCrosgey. That’s the pomt—that I Would like your recom-
mendations-afterward. :

- Tf 6 people of the 656 contractmg compames cannot et theit gnev-.:;-_
ances redressed—-then there are 929 people in' that Burlingame office.
occupied with paperwork. No one has time to do dny enforcement.

- That makes the title of your Office of Contract Comphance almost;.
meaningless. 4
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One is the exemption regarding confidential commeteial and finan-

- cial information. That’s where you get into how many people are they

going to hire and whether that’s somethmg that creates some kind of a
competitive advantage. » :
Mr. McCrosgny. You have nothlng in your regulatmns to say that 1f*7'-

""they don't file a separate form covering that information? . -

Mr. Eriseure. No; what: we have in our regulations is that they
should advise us of what they are claiming. Our regulations talk about
things like pay scales which could also be either commerclal ‘or ‘a
question about an individual’s privacy. R 3

The problem that we have in dealing With——

Mr. MGCLOSKEY That’s a policy decision. What is the rule on that? g
Is a person’s pay private or is it public? '

Mr. Eviseure, What our regulations sa,y ig that the 1nforma,t1on'-
Whlch constitutes staffing patterns and pay scales is subject to, as faras.
we're concerned, disclosure unless you can establish that their release
would injure the business or financial position of the contractor. . - =

Mr. McCrosgey. If a black man is being paid less than a white man
in the same job category, or a woman is being paid less than a man‘in
the same job category, is that or is that not public 1nformat10n ? £

What’s your position on that? '

Mr. Henry. I think that the Department’s pohcy pos1t10n 1s sympa-!_'
thetic with the view that you expressed a few minutes ago. -

Mr. McCrosEEY. You mean that 1t’s publm mformatlon and not’
prlvate ?

Mr. Henry. Wehave a pohcy of dlsclosure Our regulatlons say tha.t i
you will disclose. ‘

Mr. McCrosgey. Pay scales?. : ‘

Mr. Hexry. Yes; we do disclose pay scales but ‘we-do not: dlsclose :
those pay scales identified with g specific individual’s name.

- The range of the pay scales is disclosable. - - o

Mr. McCrosgzy. Let’s take Lockheed. Suppose they hire. then- ﬁrst?
woman vice president, but she’s paid $20,000 less than all the male vice
presidents. Would they be entitled to privacy in that case, or would the
need to show diserimination prevail over.the r1ght of that vice pres1--
‘dent ordinarily to have her salary private?

I thought we were past the stage where salaries could ever be cla.lmed :

there is a potential business secret that the company wants to.withhold,......

" tobe prlvate information. -

IMr. , Hrnry. Would we 1dent1fy the speclﬁc 1nd1v1dua1 Wlth the':
sala o "
Mrgr MoCroskey. In that case, you'd ha.ve to know the name of the.
individual if they.only had one-woman vice president.-

-Mr. HENRY. That’s right; and that might present a. problem for us.

But as a general rule, we do d1sclose the ranges of the sa,lanes and
what have you. : s

If 1 may go just— °

Mr. MoCroskEy. I confess that there 1s enough. amb]gmty n your
own responses here to give me some.concern. .

Mr. Erissura. Congressman, I think we are mehned to want to dls-:-
close as much as we can. We, however, feel that we are constrained
by the statute itself as to what can be. dlsclosed when it is claimed to:
fall within an exemption. : . i
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. Mr, McCrosggy. You have 50 enforcement cases.. .- & - '

. Your job is enforcement, but. you re spendmg almost 40 percent of
your time on FOI problems o
. Mr. Roueeavu. Some of these vary in eomplexn:y, but obwously they
~ tie up in some instances conmderable staff time:in order to.process

these. That 1s staff tlme ~which is detractmg from the enforcement"_"_‘_:_:__M_W_‘__”;_

Mr. MGCLOSKEY Mr. Chalrman, T defer at thls tlme it T may
have leave-to submit these written questions and request. written
.answers, and then I think: We’ll probably meet: w1th you to d1scuss
this further. ..

Mr. ELISBU’RG Sure. :

" Mr. MoCroskxy, What I’'m anxious to get at is this questlon of how
much administrative time and legal time.is required; where in-the
law you feel we might amend it to reduce the unneeded administra-
‘tive and legal time. This will put.us under the burden of resolving
this policy question and not leaving it to the bureaucracy as to- what
18 overriding in the public interest in all cases. It seems to me that
[t is our obligation to solve:these problem areas. o

Thank you, Mr, Chairman.

“Mr. PrEYER. Thankyou, Mr. McCloskey. : - '

I think you've asked some very good questions there, and we’Il look
forward to getting the information on that. -

- Mr. McCloskey has. asked questions-about the amount of ‘paper -
that’s required under the Freedom of Informetmn Aet and also talked
about what has to be released underit. © -

I’d like to just ask a couple of questions about your procedure on
the second point—the releasing of information. - -

“Incidentally, is your experience like that of the EPA in that the
overwhelming proportion of requests to release information:comes -

from: business, rather than from the press. or mdlwduals or. pubhc -

'mterest groups?
" Mr. Erispure.- 1 think it is to the eontrary The Tequests tend to -

" come from public interest groups and legal services groups and indi--

Vldual complainants. who are pursuing a remedy separately.

The initiative, of course, in the litigation, in the serise of our being
sued to block the release, comes primarily from the business groups. ..

Mr. Preyer. That’s a ‘different situation from EPA’s than where
it is one:business very often trying to-get information about another
business. Here it is public interest groups and 1nd1v1duals prnna,rﬂy :

My, Erissure. Yes, sit. S .

Mr. Prever. Not businesses seekmg trade secrets. -

I have found it a little hard, as Mr. McCloskey mdlcated to under-
stand why there would be much trade secret or conﬁdentla;l business
information involved in a lot of the material that you are getting,

I gather from your answer that 1t 1sn’t 80 much tha,t—lt is other
types of requests.

" You mentioned that when an agency grants release of mformatlon .
to a requester, the submitter of that information then has the oppor-
tunity to present their arguments to the OFCC.

‘What sort of hearings do you have before the OFCC? Does ‘the ré-
quester, the submitter, and the agency each have a right to be heard
at that hearing, or is it just one or two of them?



Mr. Prexyer. What do you think might be the shortest feasible time?
Mr. Henry. 1 couldn’t speak to all of the resources which would be

required, but obviously you would have to have a hearing officer. You'd

have to have a transeript that would be reported back in some fashion..
You'd have to have an opportunity to review all of the various sub--
missions and what have you. : ' '

I would hate_ toha.za,rda,guess_But _ILWould say, I guess; 90. da,js )5 O

gomething, , _ _ :
Mr. ELispure. X’d like to point out that our concern with this whole
business is that, however we recognize the significance of the dis-
closure needs, we are concerned about this whole process being used
as a way to avoid compliance with the law that we have to enforce.
It is, in effect, & way to block the compliance and enforcement proc-
ess. To the extent that you get tied up for 1 month, 2 months or 3
years in an FOIA issue, that tikes away not only the resources that .
we could be using for compliance activities but in fact keeps the Gov-
ernment from getting at tiie underlying case that is involved that we
are dealing with. , _ , . e
 That poses very severe problems to us in the way. that we’re trying
to carry out these statutes. It is not just the contract compliance pro-
gram. We have the same problem under the Fair Labor Standards
Act and a number of other law enforcement programs that we have in
the Department. R : - s
Mr. PrevER. We could ask a number of questions on your procedures
there, but we have one other witness this morning. T would like to say;
since we will be following up with you on some of the other questions
that Mr.’ McCloskey mentioned, that we would like to submit some
additional questions that perhaps you could answer in writing, ~~
‘Mr. Evisecre. Wé'd be delighted. ' : o
" [See app. 3.] o . i SO
Mr. MoCroseey. Mr. Chairman, in fairness to the witness I would
like to read to you the basis for what I said earlier. This is a letter
from nine employees of the Burlingame office. T would just read you
one paragraph: S
We also believe there is-a deliberate attempt by management to overwhelm’
the program with so much senseléss paperwork and harassment so as to make

the ‘affirmative action program completely inert and, consequently, impossible. .
- to be effective. . . . . . :

Now that comes from nine of your own employees.

We believe there is a deliberate attempt by management to overwhelm the
program with much senseless paperwork and harassment so as to make the
program ineffective. : . C :

That’s what I want to get the answers to when you eomply with
these requests. ‘ I Co T

‘Mr. Eviseure. I would just make clesr that those employees are
eniployees of the Department of Defénse who are sssigned to the
program. They are not employees of the Department of Labor, ~

We do have a separate—— e SR R

Mr. McCroskey. That’s one of the problems that T-have. They are - -
carrying out Department of Labor directives. And, apparently, they .
seem to believe that the paperwork imposed on ther by the Depart-
ment of Labor is calculated to make the whole program’ inoperable. -
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I point, for example, to those provisions gover:r_lipg time_-peﬁods "

which have been discussed this morning already.

. It is virtually impossible to think of a procedure Whoreby’every'dné’é' '

views could be obtained and an agency determination reached within
10 days. I think the result of the time periods, although I applaud
them and I am glad they are there, has been that othér agencies like

. T PA: make-initial determinations-of denial “without having tiifie 66~

think through what their position should really be.

Or they simply violate the time provisions because that is all they
can do to keep up with the problems which are presented. e

T also agree with what has been said about.many of the paperwork
problems here, What I think has happened, because.of the availa-
bility of reverse FOIA ‘suits, has been that agencies have found it
more difficult to make determinations. They have been afraid of
restraint by the courts or unable to cope with these problems easily.

‘Submitters, as was_suggested by Congressman McCloskey, have
overwhelmed the agencies with paperwork because.that does make 1t
more difficult to decipher what is really confidentia] from what is not.

" Requesters have also, when making their initial request, found it

necessary not simply to send a letter but to attach a brief in support.
of their position. ) L R -
All of this has contributed to a confusion in making these deter:
minations—both by the agencies and by the courts in reviewing them:
Because of this, I think that Congress should establish a procedure
whereby all of the interests of all of the parties can be presented to.
the agency for a determination prior to disclosure. : R
Now the procedure I envision is an.informal one. It would not
require, as I thought was suggested by the Department of Labor, a

hearing officer, a lengthy transeript, and the like. - - - o
" Rather, when the agency received a request for information, the
first place 1t might turn would be to its own regulations. And here
I would urge agencies to issue substantive regulations detailing cer:
tain things that generally would or would not be releasable. For exam=

ple, affirmptive action plans or EEO-1’s. Agencies might make general

determinations, and these would act as an initial guideline for the
release of information. . . : :

Also, the agency should, when. it receives a. request, g‘lve‘- notice '.t03
the submitter of the request. I think that submitters do have important-
interests at stake here and should be heard in the process.. . i

At that time, the agency would also notify the requester that it had’
notified the submiiter, so that both of these parties could submit, by
means of written documents, their views on, one, whether-the infor-
mation is exempt and, two, even though exempt whether it should be

released in the public interest. . _
Again, I envision this as an informal proceeding, There would be
written documents. They would have to be submitted within a rela-

tively short time period. And the agency would reach its determination’

based on these documents, rather than any oral proceeding. .
I don’t think.this is terribly far beyond what most agencies are

doing today. Unfortunately, however, they seem to be getting the"

views only of the submitters in these instances.

If a standardized procedure were established with fixed time limits,’
there would be a record for the agency to comsult and, of course, on:.
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There you see in the middle of the page that I have said that:

Suppose. a_requester has asked an agency for information and i~ -

waiting for the time periods to expire. The problem is that the sub.-.
mitter is worried that the agency is going to. divulge the material. .
So the submitter will file a reverse FOIA case in a forum which

may be thousands of miles away from the. requester s forum and, in.

“many instances, will be able to secure a temporary restraining order

against disclosure before the requester has even exhausted his or her
administrative remedies. ‘

Now urder the procedure that I envision, both parties would have',:_
to exhaust their administrative remedies before going to court.: :

By exhaustion, I mean as the act currently provides: either go:
through the process or wait until the time periods expire. .

In any event, this would insure that neither party would get ‘the
jump onthe other party in going to court. o

Now you still have the problem of. possﬂoly two sepa.rete sults in
two separate forums, . :

I have had some dlﬁiculty in trymg to come up. with a procedure-;-
that would alleviate, that problem.. What 1 .am now leaning toward .
in my suggestions, I think, is that fhe preference which the FOIA:.
currently has for the nghts of requesters, I believe, should be main- .
tained. I think that Congress primary purpose in the statute was
disclosure of information and that that should be maintained while..
-still giving submitters rights of access, including court review, to .
present their arguments on these matters. .

Therefore, what I would suggest at this pomt would be a pro— :
cedure whereby—Ilet’s suppose a situation where the determination is..
adverse to the requester. In that situation, the requester, of course, -
would be the one who would want to appeal to the courts.

I would suggest that that party then be able to file an appeal under
the venue provisions of the current act, and that the submitter should:
})e given by legislation an opportunlty to Intervene, as of right, in that..
awsuit.

One might think that this could be. aecomphshed under the general;_.; '
Federal rules, but there have been problems m this in the cases. . : ..

Therefore, I would suggest that it be specifically provided that the .
submitter in that instance be permitted to intervene as of right in that.
lawsuit; and that his or her remedies in court perhaps be limited to.
intervention in that suit. Then you would have litigation in one forum,
it would be the requester’s choice of forum. Yet the submitter would..
have the opportunity to come into the lawsuit and make arguments on::
~ behalf of or with the agency about why the mformatmn should not be
disclosed. 3

Where the decision is conversely adverse to the submltter, then agam
to maintain the preference for the requester, I would suggest:that the :
submitter be permitted to file suit again, but that the requester be -
either given intervention as of right mn the suit of the submitter, or:
that the requester be permitted to file suit in his or her own choice of
forum under the act. Then, upon motions for consolidation, which
T'm sure would come at least from the agency-—since they do not want :
to litigate in separate torums—at that point the requester’s forum
would be preferred. =
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In a couple of other areas T go into in my testimony; particularly the

relationship-of section 1905-= the Trade Secrets; Act—to exemption3;- - - -

I prefer not to go into those here but draw your attention to those now,
Lastly, I think, in:terms of the (f)roce ures that T am suggestlng :
here, some a,lteratlon should be made in the a,ttorneys fee prov1swnl"_ )

Now the act prétty cIea.rly prov1des for, at the court’s dlSCI‘etl
the award of such fees to requesters-in standard FQOIA suits. - §
I think what Congress needs to address here is whether submltters
should ever be entitled: to ‘attorney’s fees in reverse FOIA cases,
and possibly whether the Government should always be the defendant

to pay these fees. :

For example, I give you the sﬂ:uatmn where the Government decldes-’
the material should be disclosed ; the requester wants it to be’ dlsclosed ;

- and the submitter files a reverse action. i

Suppose, In that situation, that the requester and the Government’s
position is upheld by the courts, In that situation, if the requester is’
to be granted attorney’s fees, who should pay? Should the Govern-+
ment have to :pay when the Government:has taken the same position
as the requester; or.should perhaps the submitier:in. that mtua.tmn :
have to pay, or should there be no attorney’s fees?

This area, I think, is particularly difficult. and’ I raise:some ques- :
tions about it in my testlmony ‘But I do not feelfirmly that T have any
very good suggestions for the answers to these questmns I ]ust thmk‘
that they need to be addressed. . o

I thank you for this opportumty O

I am now in the process of pre armg a fa.u'ly lengthy artlcle on
this topic; and, of course, will be happy to make it avallable to the=
subcommlttee When it’s completed. ‘

Mzr. Prever, I want to thank you, Ms. Campbell for Y Very mter-
esting group of suggestlons We certamly will look forward to- your :
article.

I think you made some verv good pomts There, and it W111 be ex-"
tremely helpful. We’d like to keep in touch with:you on' it.

I regret that I am going to-have to leave at this time, but I see
from the bells that we may-all have to leave.

I would ask Mr. McCloskey and Mr. Weiss if they- have any ques- !
tions that they would like to address to you. rlght now, :

Mr. MoCroskey. I have one ortwo. : :

Ms. Campbell, my: problem with your suggestmn 1§ that we're :ﬁ
not familiar with what has happened in the courts. When you sug-:
gest the formality of setting up a submitters’ separate bill of rights,’
I haven’t had called to my attention a single example of where:
a submitter was denied his rights: Is there any mdmatmn that sub- )
mitters have been abused in this process? '

"We felt the Government agencies, given the chome, Would alwavs
keep information -secret. We put attorney fees on the other side fo-
put a little edge on the administrator that if he got hit with too many
administrative fees or legal fees, it mlght mdlca.te he Wasn’t makmg_ '
the proper determinations.

‘We felt that it was Welghed entlrely on the SIde of secrecy—of
Government’s attitudes. .

’ v
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Mr. McCrosrey. Well, do you feel we should require the.submitter

ofinformation to have to reet the venue needs of the requester of . ..
" Information ? We could tighten up thé law in that respeet to say that

the submitter of information would have to file in the Distriet of
Columbia, That seems 4 hftle diffienlt.  ~ = 7
Ms. CaMpeELL.-L am 2 little concerned: about: picking one. forum. .

e

o

whiere sl the FOLA law would be made for some years to.come, even
though the District of Columbia is probably thé most convenient
forum for the Federal Government, . - 0 oo RIS

I do think that some preference should be given to the forum of the
requester under thedet, -~ v 7 o T T e e

Mr. McCroskey. Ms, Campbell, my- problem with your testimony—
and it is just incredibly valuable to us to have a thoughtful law pro-
fessor submit testimony on this—=bit I can’t tell wlhiether it is theoretical
or practical. I can’t tell whether there.are precise cases that have oc-
curred that cause you to feel these fears, or if theoretically these things

The consumer case that you mentioned, is that one of a kind orisit
something that submitters of information may use to frustrate the

law!?

" Ms. Camer:_r;.:I f_‘lrl.ink‘there are several cases like that.

In my article in draft, which isniow 85 pages lonig, it goes in much
greater depth through-all ‘of the cases and the:problems-that have
been raised., e

So I think T can document my conclusions. =

Mr. McCrossey. Would you submit that:tous for examination, and
then maybe we'll get backtoyou. . . . .

I guess the problem X have is that every time we enact a law to cure
a problem, we create 50 more..; TEOU i i weian el ial

Ms. CampBELL. I understand.

Mr: McCrosgry. T'm concerned about putting such a paperwork
burden on all agencies because: of a few abuses of the process.-Do we
then create a vehicle for lawsuits?

Ms. CaneBELL. I guess my judgment would be simply that the paper-
work problems are there now, and that this is a way of simplifying
those. .

Mr. McCroskry. Thank you very much. : _

Mr. Weiss [presiding]. Ms. Campbell, thank you very much for
your testimony. We dolook forward to your followup article. _

The subcommittee will now stand adjourned until 9:30 a.m.
tomorrow.

[Ms. Campbell’s prepared statement follows:]
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mxght Jnjure “Eheir compe'ltlve 9051t10n.'"“'

Reverse-FoIA ‘Gases are of relatlvely Fedeht' v1ntage,

confront the iésues raised by them. Althéugh thare 'is an

obliqus Feferenca to ond’such suit in'the legisiative history '

of the 1976 amendment to' the FOIA, the only 1eglslat1ve actlon o

at that timé wa's 1n response to dlfflcultles 1ncurred in con—

ventiohé:l"FOIA' Stiits. A& a xesult', “althotigh the ‘dotrts have

trled “to dlscern Cong1e551onal 1ntent in thlsﬁarea, they have

heen op a ng.W1th veé ”1‘tt;e'guldance."wMoreover ‘Hécause™ "¢

of the complexlty of the issues involved, _the judlclal ‘gt

1z‘ncrt b én wholly satlsfactory to ther nterests ‘BF

either submitters OF Féquesters and héﬁé_"‘ind‘éea, “Sh dofe ife

staides, Festited 'in thé Frustravion of thé rights of Te’

questers undet ‘the clrrent Act. ' Thése problems are also not

capable' “Fesoliition by adm' 15£fati¢6"fé§ﬁféfiéh:w:§:fﬁ‘fﬁ

involvé'a balancing ‘of ‘the Fights of requcsters ‘and ‘Submitters

which cannot f&ifi&“be“&ccéﬁﬁliéﬁéa‘wi%ﬁbht“Iééiéiéfiﬁe'éhéﬁgéé‘

in the FOIA itself. For all these reasons, Congres51onal ‘Atten~

tion to ‘these ' lssues, at thisg tlme, is necessar ”

o b

" Areas Where No ¢Congressional Action -is Necessary . .

Before addressing the areas in which I believe Congressional

action is needed, I would like to discuss briefly those issues ..

that. the gcourts have dealt with adeguately and which do mot . ...



PULHE BAIARSY EHe' Corsidabhtbne Which hrk 1091ca11Y Felevant’

be clearly in the public ihtéfeét¥ﬁfﬁﬁfiéﬁbdﬁ§fé§_ éﬁéf.f‘i

affirmation of this interpretaﬁibﬁiﬁiéﬁt-Be”ﬁelbfulfih the

form of 16gislative history, specific statutory change ‘does

SRt the presentiitimd

FOrhiEE, in the “agency 'S dxarcise’ of ‘it ‘discretien to -

disclosd exempt materiil, ‘the Esnsideratichs both for and = "

against mist We Tdentifisd; and” Balanced Hécordingly, - The'™ '

courts ‘have identified several fattors which may be €aken -

into ‘account “in’ this'balancing ih' réverse-FOIA §ituatichs;’

including the FOIA's general purpose to promote disclosurg;
the interests ‘intended to be’ protécted by” thié Act's exemptions

(such’ ds privacy and confidentiaitty) ' the Hatiré of ‘the pars *

- ticiTar iiitévests of the regudster’ and” the Hibnittey, ‘ahd the

nature of “any’ reépresentationg mide By ‘the'governhient To the
silbli ttef that' the material woild not be discloged. ' While *7 "

issué ‘dan be’ taKéH Wwith ‘the particular applicatich of thess

factors' ih' some OF ‘tHe'cades’ " th Geheral the ourts hAVE eort’’

rectly” idefitified fHe' different’ tofsiderations which' shobld’

affect the agéncy's determiination: ’ Thus while' some'gdidance "

might be given in legislative history as’td the paiticular

emphasis” Congress would like to see given theé Varigis® factors,

for “the most part it séems’ wise to 16 the’ agencles 1dent1fy

tb‘tﬂéir?éxgidise'df‘&iséiétidi;:1imit§ﬁfo¥366ﬁr§2“by“ﬂuaiéiai

teview to Assure tHat that” dlScretlon is not’ abused in? any

T Barticuld 1nstance. T
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that de novo review’ {on & new record; without deference to’ '~

the agehcy's determination) Should be afforded’ the first ™

question, whilé the agefcy's judgment should be upset on the

‘-“-m‘"‘*“"'-'-'mw"se'coﬁd’*que'sfion*”dﬁiy@ifff‘fi:?:*:" Thitrary;
abuse of distretion. “In holding that de hovo' review'is approw ="~
priate for at leastithe first gueéstion,” the courts have simply -~
employed thé standard of review set forth in'the Act for- such

= gquestions* in"FPOIA cises.’ I-believe, however;’ that'the standard-

of review for HotH quéstions 'in Feverse~FOIA" cases should be

parrower than-that employéd in  FOIA-caseés. e

First, Congress' primary concern irn pagsing the FOIA was = '
to promote the -disclosure of information. ‘This overriding con-
cern’with digsloslire was ‘a’ Feaction to" the extreme ralilctance -

of sdministrativé-agencies ‘to make virtually any informatién~

available ‘to the public. ‘Indeéd; this was’ thé redson that dé -

nove Foview 6f ficndisclbkive dédisions vAS Conslderbdeddentiali™

In reverse-FOIA ‘Situations; hawever, ageaicies are asked not £

disclosé ‘information: UThére-is no reason to beliéve that B
agencigs are likély 6 "oderdisclose information’ in this Eitud-

tion. The special ‘protéction afforded by thé-de novo standard '
is therefdre riot'nesded. Rather ; “thesé ‘agency ‘déféﬁniifn'ations” T
should be treated like all other informal agency actions under”

the APA, and-juditial review of Both gusstions in reverse~FOIA

actions :1imited to: whether' the dgency hds abised “ite discretion

< There’ are also’ practisdal reasons ‘why' de ndvo ‘review ‘should
not be employed:in: reverse ‘casgsl ' DE novo reviéw dictates that

courts consider'‘the questions before them as if tHey Were the -’
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of matters “to-be withheld. " The valatidnship between $1905 and the: FOIA- -
is-not wholly clear,’ Uﬁ’ahswér"e'_i:l*dué'sf'ibns relevant to the inquiry:here” ©

includé’ 1) ‘whether matevial which 15 Within §1905 is tobe considered =5 -7

o xempt O TS CToSUre becausE-it- 154 A150-within-BXemption-(3) 3 <2)-WhetREr <miv o
material which' i within $1905 and some other-of the FOIA's: exemptions;
ustially eXemption {4}, may; ‘at the ‘agency's discretion; nonethaless’
he’ FiscTosed; and ‘3) whether material within 81905 even if not withine *

= ‘any of ‘the Act's exemptions; may-be discloséd: - Thé caseaw-deal ing’

with ‘these Tssiies isconflitting; ‘and ‘thé’ Congressional” amendment of . i~
exemption (3) 101976, because 6f confision’{n the légidlative history;  ©
is not particularly helpful. Congressional clarification would there<
fore be extremely helpful inFesolving two questionsi i i

© <% Pirst; Cangress should make ‘clear ‘that-§1905is hot 'a ‘statute™~ '
within thé amendeéd’ exemption '(3)7- The purpose ‘of “the 1976 ameniduent; - -

as its language and 1égislative history stggest, Wwas to’ réstrict exemps

tion (3)'s apblicability to statutes specifically describing: the types ' <=7

of matters to-be withheld; or stafiites ‘providing: that material be with- -

held ¥n”a manner which 1éaves no dizcretion-on the matter to”the agency ™ it

involved. * Section 1905 is not’such’d statute,’ as” it ‘does -not describe: .

material within ¥t in'sufficient detail. - Tt also’pérmits discTosure -

"a.h'thbriié'd“'hy"‘.I'éw‘,‘"z‘hh'ich -cotld “incTudey at the’ agency's “discretion;”

matéirial whose veledise 15 ‘dermitted inder’ valfd regulations, 0 o i v
 Second, even where material is found to be withih some others i

6f"’15_hé ‘Bét's axemptionsiimiost probahly exemption (4)--Congress ‘shoutd

make clear that $1905 does ot ‘dverate to dbsolutely prohibit the dis~o -7
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. Thus’, . présumably "if material 4is found exempt under someé FOTA
exemption:dther than exemption (3) its disclosure might none~..

theless bie prolibited undeér 'one of these other .statutes. :These'

ithin ‘exemption, (3)., Tma'yi:_therefore_z__stilgzl.;;
bereliéd upon &§ 4 basigifor nondisclosure-so- longras the dn-.:
formation ih questicn i% dlso within Some :other exemption:to the
FOIA. "~

"'1°80 not’believe ‘that Congress can fairly be: expected to-
address the rélevaney of-dll such’ statutes either: to exemption::
(3), or génerally-to the reverse~FOTIA'situation.:. :With:the; eX=.:
ception of §1905, this job must be left to the. courts.” :Develop-—
ments “in' tHe 1&W ih!'this Area ‘should; however, bercarefully
monitdred wWith & view towards possible’ later :congressional actien.

5. “Progedurss’

' majer’ quéstion ‘thit-has Begun “to-be:raised in:reverse-.:
FOIA .éﬁ’sés”*'-"iﬁi’r’bl#és“1'1".'1'197 proteduras ‘that’ fust be: followed:by. : -
an ‘agéncy’ befof¥s it relaades informatiomn. » Tn:order-to best. ;;::
acCommiddate ‘411 6F the eompeting interests:atistake,’ T have: 13
conc¢luded that’ a «‘-pri‘::cédﬁfe whiereby: both/submitters and requesters
CcAn’ présent their views® to the agency;  priér: to! any disclosure-:

detériination,” sEould bE establishea by ;Congress}.
The benefits of citizen participatiofi”in<the administrative

fhe:public seeks

process are well documented. Where one member:
informatich provideld ts the’govérnment-by:anctheér member:; both
parties ‘have teal interasts in, sand contributions -to-make. to; the
ageney's decisionmaking on -this iksue.: A few agencies: have. in::
fact Bégun''to ificorporate "ihto £heir 'FOTA régulations provisions

for notice to submitters of requests for information. However,
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all of the reverse=FOIA. cases to: date, however-, the. agency has faﬂed to::
comply with' these time peiriods.” Ne1ther the ‘courts nor: theagencies, for

the figst nart, ‘haye: addressed o attempted to ‘rectify: thiss s1tuatmn Norseon

- Could-thalieadilyido oy For-itad SV ptually i mpossibleto. cons thuct. @ ol i

39
procedire’ wheiehy 2 meaningful exchangs’ betiveeni the: requester;=the:agencys’ v
and the submitter:can:transhive; dnd a decision by the: agehéy'be made; ‘within:

el davs.”  Theihet's. time’ periods: shouTd: theirefore be: extended to acconimodate:

the procedure suggested above permitting both submitters:and requesters®to

2%

present writieh argunents in subportiof their respective:positions to-the
agenty DG’ t6" the® disclostre of Hinformation. = Tn<érder to assure:that.this
i procedure’ dods “hiot" linduly: da1dy-the rélease of: information; -howsver; only:.i:
as¥ight éxtension ‘6f the  time s&riods should be made, and-then-enly in: »

sitiations wWhere"the information requested has-been:supplied by someone: - i::

outside” the dovérnmént whéobjécts *to *its disclosures’ Although-this~will: thus
mean” tHat " agencies will be peFmitted moréstime to:decidé whether-ta disel osess
their retirds in“thase casess their:decision should be:a more fully:informed::

one‘as i Fasitt of their ha'vinﬁﬁidhﬁdiﬁéd=‘-bbthe'r'the-?su5mitt'e'r',s and thesre

.quester"s;’ Fews of "the gidstioni’ “The-hope’isithus thatstime spent:at: this:.-
stage "6 the ‘profeedings “is time ‘saved Tater;idhethertin the form-of fewer:::z
adminié’ff*aﬁiie*zi'ﬁnéé‘ls'*"=o"r‘?'féWé'r ‘casds i “thewcourts forireview of agency. -z

deternifations, ‘or hoth:

byl Inde)nng ‘of “Dogluments

"8F “the “{Aformation While ‘the “requester ‘dogs not!:.Consequentlyy evendf:-: in

‘the Fégusster is ‘given ‘an ‘opportinity:to orasent his or eriviews -on “dis-

¢losiré’ to"the agéney-pFior té £ determination;she of she will:be.ata <0

POREAS _mmest orimoiaNtin
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conven1ent to the requester “An“example~of this is the" s1tuat1nn in

Consumers Un1on V. Consumer Products Safety Cnmm1ss1on, 400 F, Supp.’ 848

(n.D.C. 1975), F. Zd ', No. 75- 2059 (D C. C1r. July 5, 1977), in wh1ch

: 1"1*sd*by'js v‘eh su m_i'tt'er"s"' & District ‘ofDeta=

ware, five seoarate su1ts by f1ve submitters in the Southern D1str1ct of New H
York, the Northern District of New ank, and the western D’Istﬂ ct of ‘ _ )
Pennsylvania, and one suit. by the two: requesters in.the B1str1ct of CoTumb1a
To protect his or her 1nterest,the,requester;must as.a‘result,1nter-r L
vene in a Tawsuit-Tn.which he or.she: is.a defendant, not a plaintiff, with

all the implications attendant:to’ that ‘posture, in a forum which may be: -

3000 gr more miles away. Alternatively;: the requester may file his or her -

own suit, ih'a forun prescribed by the venueé provisions of the FOIA: - -In

such case, however, 'some courts’ have ru]ed that the’ requester may be- barred
from ' re11tigat1ng the 1ssues presented in ‘the subm1tter s original suit, S
if the government 1s seen as hav1ng "represented" the' requester 3 1nterests

in that su1t Efforts to Jo1n the subm1tter in. the requester 5" su1t may also ’

'fai]. for 1ack of Jur1sd1ct10n over that party ﬂr the two su1ts may be

: cnnso]1dated in the suhmitter 5 forum, desp1te the requester s attempt to

Titigate the issues 1n=h1s,or:her,ownKchpmce‘of,forum _Thus, the requester
ui11 either IDse_the_benefit)ofethe_venue:prpvisions,of‘the:EﬂIA,torﬂthe,
Yitigation Wil continuein two.or more jurisdictions, with the resultant.
possfbi11tvlof inconsistent'adjudicetibns—and wasted time-and effort.. - ...
How.shouid'this'nrob1em be-solved?- First; following the administrative:

Drocedure sugaested above ih which 'both the’ supplier and the réquester pre- -+

sent thelr views on the question ‘of disclosire to thé’ agency, ‘the agency must

of course render a decision. If that decision is adverse to either the
submitter or the requester, that individual should be afforded an'administra-"

tive appeal in which all parties would again be permitted to participate. If
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an adjudication of his or her rights. - In each- of:-these situations, notice wou]d‘be
toe he N
required fgiven by ‘the plaintiff to the other Partv {the: requester or. the

submitter) of any suits-filed against :the agency: . The broad venue nrov151on5'

0 the FOTA. would.govern, the: cho1ce Jlfdforum far. only the reauester, with

the submitter 1imited to the more narrow provisions of 28 U.S.C. €1391; or-
the venue provisions of the FOIA would govern the,forum‘choices-fpr‘bothﬁparties.
Mternatively, :Congress could remain-neutral, by affording no pteferj
ence in the choice of forums tb the requester. Rather.both requester and .
submitter would be permitted to chonse among the -forums. provided in the .
cufrent'FOIA,zbut 1n'the'case of their filing separate suits,conso]ideﬁfqp__'
of those suits would be accomp1ished_by_theguse of;conygntiqna1_n9tions‘gf.:{
convenience ta-the-narfie54‘including~reference;tq_mu1ti-¢i§;rigt_litigqtiqn_Jpﬁ
panels to:fésnlve-these pr0h1ems.whérehnecessérygx, . S _
“Intshert; ty affording both a cause of action and jurisdiction to bnth:
requesters and submitters 'to sue not only the agency invelved but also to ‘
join each other in their respective suits, and where separate suits are f11ed
without'slich“joinderibhy employing one of these two prqcedures ~f‘m.j~_ap,u_ea‘l .to
the tourts, many of the'problems-currently -being incurred in revgrsefFQIA;“; .
litigat?on-cou1d he resolved.: o -
“Attorney Fees . o
In"1974 Congréss:amended the FOIA-to provide that. the courts "may

asseés'aga1nst-the Un1ted>States reasonable attorngy. fees. and-other I1t1ga§ion‘_

costs reasonably fnturred in any’case-under this; sect1on in. wh1ch the it

comn1atnant has substantially:prevailed."- This provision. needs c1ar1f1cat10n L

in the context' of reverse<FOI& swits.- First, may a. requester who 1ntervenes
or is Joined in a reverse-FOIA.case be awarded attorney fees under the Act’ s
Second; 'should fees and cbsts. ever he assessed against partles other than

the government, for example the unsuccessful requester or submitter in a
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Qggp1usioﬁ o _
Thank you again for the opportunity to appear before you-today.
I will be happy to provide any further information to the Subcomwittee which

e bt be-hal pfuly - Treluding-of - course-a-copy-of-my-article-on-this-subjéct

as soon as it is completed.

Respectfully submitted,
i,

Nancy Duff Campbell



~'BUSINESS RECORD EXEMPTION OF THE FREEDOM OF

INFORMATION ACT

TUESDAY, OCTOBER 4, 1977

Hotse or REPRESENTATIVES,
GOVERNMENT INFORMATION
- aAND InpIVIDUAL RIGHTS SUBCOMMITTEE
or THE CoMMITIEE ON (GOVERNMENT OPERATIONS, =
- Washingion, D.C.
The subcommittee met, pursuant to notice, at 9 :40 a.m., in room 2203,
Rayburn House Office Building, Hon. Richardson Preyer (chairman
of the subcommittee) presiding. _ ‘ N
Present : Representatives Richardson Preyer and Paul N. McClos--
key,Jr. : : o C
:};&lso present: Timothy H. Ingram, staff director; Catherine Sands,
minority professional staff, Commitee on Government Operations; and
Robert Gellman, Office of General Counsel, General Accounting Office.
(on assignment to subcommittes). : _ .
Mr. Preyzr. The subcommittee will come to order.
Today we continue our hearings on problems related to the use by
businesses and corporations of the Federal Freedom of Information
Act, We are examining the handling by agencies of the fourth exemp-
tion of the act—the so-called trade secrets exemption—and the pro-.
cedural problems associated with sorting out what proprietary data.
submitted to the Government should be publicly released, or withheld.
Yesterday we heard testimony from the Environmental Protection
Agency and the Department of Labor, and from a law professor
familiar with these issues, - L o
Our first witness this morning is the Honorable Donald Kennedy, -
Commissioner of the Food and Drug Administration, I understand.
that. Mr. Kennedy is accompanied by Stuart Pape of the Office of
f General Counsel at FDA. We are certainly delighted to have you with
us thismorning, =~ = = - T L T .
. We will ask you to proceed in any manner you see fit. .
STATEMENT OF DR. DONALD KENNEDY, COMMISSIONER, FOOD AND-
DRUG ADMINISTRATION; ACCOMPANIED BY STUART PAPE,
“OFFICE OF GENERAL COUNSEL ' ' ' -

Dr. Kenxgpy. Myr. Chairmen, thank you very much: We welcorme
the opportunity to share with your subcommittee some thoughts about
the trade secrets provision of the Freedom of Tnformation Act. We
have submitted & statement for the record. I think; if that procedure
suits you, I would like to hop and skip through some of the high spots
and not read it all.

(87)
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This was 3 major undertaking, but we think it was ‘o wise invest-
ment. Qur own regulations and extensive preamble discussion that
accompanies them describe forour own employees and for the public’ -
what the status of each kind of record is under FOIL.
~ For that reason, we try to make our disclosure decisions both more

uniform-and more prompt than they would otherwise be. That is not

e gy thit Wo Bre “qiiek as others world like ust6be or would liké$o ™"

be ourselves in all cases. But we are certainly quicker than we would
be if we had to make an ad hoc decision in every case without a set of
guidelines published as part of agency regulations. -

We still have to expend a lot of scarce professional resources to
determine whether particular records contain exempt information.
That kind of material is often intertwined very c]osely with dlsclosable
material.

I would want to empha,sme to you very strongly that the ca.ll—upon :
resources that that task constitutes is not simply clerk time. There are
a great many decisions that can only be made by persons who are
familiar with the nature of scientific data, with its applicability to
particular problems or issues—in other words, persons with substan-
tial professional training. As a consequence, it is not only a tnne«con-
suming but expensive task for my agency. -

Let me briefly touch on a couple of other apects of our regula,'tlons

- that relate to the handling of records potentla,lly oovered by exemp-
tion 4.

One area has to do with the so-called notice provision in our regula”
tions that relate to the cireumstances under which we 'will consult with
the submitter of allegedly confidential information about a contem-
plated disclosure. Unlike some agencies, we have adopted a restrictive
notice procedure. We only consult with the submitter about the status -
of requested records when the confidentiality of the records is “un-
certaln,” and then only to enable the submitter to provide additionat
information to FDA to permit us to make the disclosure decision. We
do. not regard the providing of notice as an opportunity for an argu-
ment. We simply ask for information that is going to enable us to ma,ke
the call according to our own criteria and regulations.

As you might expect, we have been challenged in-court on that prooe
dure by the PMA. Fortunately for us, that challenge did not succeed.
We think that our entire FOI operation would have been in- great
jeopardy had it succeeded because what is now a staggering invest-
ment would have become simply out of bounds had we had to adopt
.tl&e most liberal of notice procedures that we have been-advised to
adopt.

Let me digress brleﬂy and return to a - pomt I intended to make
earher. Qur concern about the very extensive use of proféssional time
that. already exists at FDA in comnection with FOI and that would
exist in an even greater amount had that lawsuit succeeded has-to do
with the fact that about 80 percent of the Freedom of Information res
quests we receive are from business entities, private atforneys, and

" FOI service companies who are requesting reoords on behalf of dor-"
porate clients.

FDA does not argue that corporate clients should be depnved of
some rights to access of information that they may have under the
law. On the other hand, as you well know, there is a brisk cottage
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"On the - other hand, Mr. Chairman, FDA believes that s¢ientifie
‘data, including safety and efficacy data now considered trade secret;
ought to be made public: We are formally requesting legislation to ac-
complish that this year. We believe that any negative impact it might
have on innovation in drug research should be addressed by adjust-
ing statutes that properly regulate market entry and not by continu-

—-ing-to-use-public- health regulatory ‘statutes-as-devices-to- adjust-the- -«

?elght of barriers to entry. T t}unk that is an mapproprla.te use of the
aw

But it is clear that this is a d]lemma that FDA ca,nnot solve by
itself even if we were legally able to. I think it is a public policy is-
sue that deserves public resolution through full congressional scru-
tiny. I hope very much, Mr. Chairman, that you and your colleagues
will be inclined as part of your activity to give that particular issue.
your scrutiny as well as the other matters that are before you.

Thank you very much.

Mr. Prever. Thank you, Commissioner Kennedy You and youl"
office have obviously given this a lot of serious thought and study.
I think the major undertaking that you mentioned of defining trade
secrets for your records is an admirable example of trying to make

your disclosure decisions more uniform and more prompt as you say. =

You concluded on page 8 by talking about scientific data whichiin-
cludes the safety and efficacy data which is now -considered trade
secrets and you think it should be made public.

~We in the full Commerce Committee, tomorrow, will be taking up
the Recombinant DNA- Act. That raises some points about this. We
are having some difficulty with what sort of rule to put in about dis-
closure of seientific research. :

I would like to ask you this. Would you include in your recom-
mendation for public release proposals for scientific research before
3 Federal contract or grant has been awarded? : :

Secientists tell us that if we do that, then there is no good way to
guard against one scientist stealing another séientist’s ideas. Would:
the FDA’s scheme of public disclosure have a chilling effect on sci-
entific research by allowing one scientist to steal the ideas of anof:her‘a '
. I wonder what your views are in that area. '

Dr. Kennepy. Mr. Chairman, you are asking me to put on a hat
that I used to wear. T worked on the a.drmmstratmn bill on recombi-
nant DNA research as the consultant to the Office of Science and Tech-
nology Policy last fall. As you may know, I fed at the generous pub-
I(Iicly provided trough of research support and before that as'an aca~

emic.

‘T have complicated feehngs about the release. of grant proposaiq- '
before they are approved for Federal funding. I. think in the best:
of all possible worlds those proposals ought to-be made public too-
because I think the scientific community works best when their work
is open. :

I am afraid all of us are aware, who have done bench science, tha,t
there are conditions under which the competitiveness of a certain:
field makes the scientists in it fear, and sometimes legitimately fear,’
that their ideas will be subject to theft if their research plans are an-: -
.nounced before they have an opportunity to begin to execute them!

So, I guess that with respect to the particular provision of non-
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Dr. Kexwepy. Only to the extent that we are asking the Congress to
give us authority to release them. We have already made some more -
moves by regulation. For example, there are some data relating to
standards of purity, of solubility, and bioavailability regarding drugs
that have not been considered releasable for which we have proposed,
by regulation, to release. A comment period on that prehmma,ry TegU:
~~latioh ended 1n the middle of this nonth, anid we Lave 20 or 80 com-
ments, all from private manufacturers and all saying that we should
not release the data. We w111 consider and promulgate a ﬁnal order
there.

Mr. Pape might add something, ' ' o

Mr. Pare. We do now release detailed summaries of the safety and
effectiveness data concerning new drugs after the drugs have been-ap-- .
proved by the agency. This 1s something we did not do until the early
part of 1975. -

Mr. PrevEr. You talked in your statement Mr. Kennedy, about
adjusting other statutes that regulate market entry. ‘What sort of
statutory adjustments do you proposson this? - .

Dr. Ken~Ngpy. One that comes to mind directly and which is obvi-
ously a complicated one to propose because it involves several juris-
dictions in the Congress has to do with patent protection. Ome of the
things that pharmaceutical manufacturers are concerned about is that
the life of a patent dates from the time of the innovation and not the
time of its market approval.

I think I personally would favor—and I know that this is under
discussion in the Department-—provisions that would start the patent
clock ticking at the time FDA approves the drug for marketmg -
stead of at the time when the patent is applied for.

I think that that would provide some additional protection for inno-
vators that might be a good trade for the surrogate protections pro-
vided by the requirement to repeat experiments that somebody else
has already done or summarized Whlch are not available to public
serutiny. :

Mr. Prever. That does seem to make a lot of common sense.

If you have anywhere in the agency a “wish list” of statutes you
would like to see adjusted in this respect, we would be interested in -
getting hold of that list so that we might be able to disseminate that a
Iittle better,

Dr. Kennepy, We would be very happy to have your help in that
matter, Mr. Chairman. .

Mr. Preyer. We do not guarantee instant results, however, It would .
be interesting to get it into discussion.

Do you feel the release of scientific data will reduce this burden of
Freedom of Information Act requests that you are receiving now?

Dr. Kenneny. Yes; I think it will. I 'do not think that'it w111 reducé
it by a remarkable extent but I think it will help with one of the.
toughest pieces of the task “which is this untangling or disaggregation
task of separating out the disclosable from the nondisclosable.
information.

We now have an investment of about 67 person-years annually 1 in
Freedom of Information, and $1.8 million per year. That investment’
is growing at the rate of about 15 percent per year which T can assure,
you is faster than our appropriation is growing. !
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Mr. Prexer. The Attorney General, to shift to another area, on May

- b of this year wrote all of the arrency heads announcing a new pohcy

on behalf of the Justice Department in which he said:

The Justice Department will defend Freedom of Information Act smts c»nlsr
when the disclosure is demonstrably harmful to legitimate public or private in-

terests, even 1f the documents techmcally fall within the exemptmns of the Act

"Tas this new standard requiring a showmrr of actual Hiarm if access
to the requested records were granted, resulted in the relense by FDA
of g larger number of documents?" -

Dr. KENNEDY. My own experience with that is pretty short and I do
not have a very good baseline since [ came after the order.

Mr. Pape?

Mz, Pape. To a certain extent it has. As part of HEW we work Wlth
our colleagues in the Department on this: Appeals of requests of ours
that we have denied go to the Department level where I think it is fair
to say that they interpret the Attorney General’s instruction a bit
more literally than we do. So, we have no doubt had some instances in
which we have denied access to records, the requester has appealed
that denial to the Department level, and we have been overruled:
The primary basis of the Attorney General’s instruction in this case
and the anticipation that if-the Department upheld the denial that
there would be a substantial likelithood that the Department of Justice
would decline to pursue the case if it got to that stage. -

Mr. PreYER. S0 most of the interpretation and memorandum writ-
ilng cl)g the Attorney General’s new policy has been at thé departmenta,l_

eve.

Mr. Pape. No. We think we have adopted a very Iiberal disclosure
policy in the first instance. If one reads through the preamble, you will
see that we try to exercise our discretion to give out most mforma,tlon
except in situations in which we think there would be harm.

The difficulty we have with the Attorney General’s istruction is
that it is very difficult in some cases to make a showing of demonstrable
harm, although you know that ultimately some harm may occur. The
best- example of that I think would be some types of internal agency
communications, advice from agency lawyers to'the C‘ommlssmner for
example.

If someone asks for one of those, it might be very difficult in the
partlcular context of that request to demonstrate harm that would
occur-if that memo were released. Biit if one adopted a practice of
routinely releasing memorandums from agency lawyers to the Commis-.
sioner or other agency personnel to each other, then over a relatively.
short period of time I think you would find an awful lot of communi-
cation taking place on the phone and in person and people being less
willing to reduce thoughts, ideas and legal advice to writing.

Certainly I think the prlva,te bar would find it uncomfortable if
their advice to their clients were subject to requests on the part of
agencies, like a reverse freedom of 1nf0rmat1on systern. I think we .
would find it uncomfortable also. B

It is difficult to show harm in a particular case. All you can do is
make the general case of harm. :

Mr. Prever. Is that your major difference in 1nterpretat10n Wﬂ:h
HEW. of the Attorney General’s policies, tha,t 1s, the difficulty of
showing actual harm?
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act. As_far,as Freedom of Information is concerned and as far as 1.
know—Mr. Pape may want to amend this a little—there is enough... . .
freedom to attack the categorization problem by regulation. We may:

not need much more by statute,
Mr. Pape?

Mr. Paeg. I think that is correct. If you mean “bindjhg” in the

governmentwide, ought to have access to the courts. But in our judg-

ment, as we reflect in our regulations and in the Commisgioner’s state-:
ment, we think that the kinds of challenges to agencies on FOI are best.
taken in the context of challenges to specific provisions in the regula-.

tions. That is a much better way for agencies to go about litigating:

the propriety of their FOI disclosure policies rather than what you:

now have: a series of ad hoc kinds of cases with the agency not in a

position to have its reasons and basis for its policies well articulated..

I think most agencies do have authority now to issue regulations

that would bind themselves and put the public on notice as to their.

disclosure policies. . o : ,

JIn-some agencies, it may not be a useful investment of time. If they.
do not get many requests, they may be perfectly able to handle. it on:
an ad hoc basis. -

We are going to get something on the order of 25;000 this yea..-r', and:
it would be an absolute disaster if we did not have the regulations..
Mr. Preyer. It is disturbing to learn that the requests are not.

plateauing but they continue to increase each year, S
- Mr. Paer, Part of the reason for that is that the requests feed on

each other. You have the FOI service companies. They. service corpo-.
rate clients. Corporation “A” will ask the FOI service company to.

seek some information concerning corporation “B.” We maintain a
log of all of our requests. - R Cn

The FOI service company may also represent corporation “B? with
instructions that “whenever someone asks for information about us
we want to get it for us alsc.”

So the same FOI service company asks on behalf of corporation AP

for information about “BY” and then turns around and says; “Oby
somebody asked about information on corporation “B” and I have to
get 1t to give to corporation “A.” It feeds on itseld. ) _ E
. Dr. Kennzpy. The metaphor is “Who wakes the bugler?” There dre
a lot of people out there being assigned the job of waking buglers,

Mr. Pare. We just became aware of another little industry devel- -

oping. It is called GMP Trends Ine. BT : :
What they do is this. They get from us a form we call form: 483
which is a list of observations that our inspectors make after complet-
ing an inspection of a pharmaceutical firm, for example. They: put
them together listing the observations and they will ask for these
forms and delete the company’s name and put together a 24-a-year
newsletter which pharmaceutical executives can purchase and keep

e —-S8N86- that-it-1s not-subject  to judicial veview; then-T think it would not-
be appropriate. Certainly someone who disagrees with the agency’s.
categorization or interpretation of the act, an act which appiies.

abreast of the kind of observations that inspectors are making at these.

facilities, & : L R
These forms are all available and the companies could write in and:
ask for them if they were so:inclined. But here is an enterprising per-
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Mr. Prever. Let me ask Ms. Sands if she has any further questions
along that particular line of questioning. = T A S
Ms. Sawps. I have a number of questions that T know were of inter-
est to Congressman McCloskey yesterday and I see he has just arrived.
Mzr. Prever. While he is regrouping I will ask you this: Are there -
any innovations in your filing - or records- systems which -you are:

s X AIATANE - Which-might-more-easily-facilitate- FOI-requests-throughe: —w-

the ready filing and locating of frequently requested documents? -
Mr. Pare. We have established an office within the agency known
as the Public Records and Documents Center. They are the focal point
for our FOT activity. They maintain the files. They maintain a copy
of all the records that we disclose in response to a request. Not infre-
quently we will get numerous requests for the same or similar infor-
mation which we are able to respond to rather promptly because it:
is already on file and we can identify it and so forth, - - -
But there is another problem and that is filing within the agency
. at large. When you get a request that asks for everything the agency:
has on saccharin, then you really cannot send the memorandum to all
7,000 FDA employees asking them to.meet in the parking lot at noon
with their shopping carts to compare information. It is a difficult task.
Nevertheless, all that information is not filed in one place. We do
not have a room.that says, “saccharin’ over the door filled with paper.
I wish we could eome up with a system that would keep all the informa-
tion on one topic available. You will never get to a perfect system of:
.that sort. The requests are too wide ranging and too dissimilar to
enable you to do that. e :
Mr. Prevzer. Let ms go into one other area. :
Your regulations provide for consultation with the submitter of
- information when the confidentiality of data is uncertain. Who makes
the decision to consult? In the 22,000 cases that you had last year, what
percentage required a consultation with a company or researcher
who supplied the data? '
Mr. Parr, I do not have any precise figures on that. I doubt that
we could come up with that. - ' R
In addition to the public records and documents center which is
the central point for this, we have a freedom of information officer iIn
each of the agency’s components. When a request comes in, it will be
routed to the appropriate freedom of information officéer who then
may. further route it to a member of the component who has custody
, of the records or knowledge about the contents of the records. Ordi-
narily we leave it to the discretion of those freedom of information
officers to determine when they have a problem situation that requires
consultation. -
Sometimes they may consult with those of us in the Office of Genera
Counsel or the people in the public records or documents center about
it, but they are free, if something is troubling them, or they think they
are missing something, or there is a fact they would like to get to help
them make their determination, to find the contact person in the
company involved and give that person a call and ask for some in-
formation. Of course, regulations of the agency require that they make
8 memorandum of that conversation so that we know what informa-
tion was passed on.
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Mr: Donald Kenne.dy, Com1551oner N
Food and Drug Administration

5600 Fishers Lane

Rockville Ma):yland 20857

Dear Don

It was great to see you Tuesday, and I'm sorxry the Cargo :
Preference fight. has kept me from putting in the time on the
very important points your testimony addressed

As we discussed in the hearlng we need the following reqUESted
information. Using the twelve month perlod ending Septenber 30,
1977, please provide:-

(1) a copy of your regulations on the_ FOI and the
Prlvacy Acts; .

(2)'.‘-a full set of notices and other documents exchanged
in an actual typical case where an FOIA request was
submitted, an initial denial issued, the company which
had submitted the information notified .an ultimate
denial issued and litigation commenced.’ Attach copies
of the initlal submission of information with that
portion claimed to be confidentially marked. Indicate
the process by which the information was computerized
and coded for confidentiality, and provide copies of
computer print outs reflecting which information is
confidential and which is not, and how each category
is designated; .

(3) copies of all memoranda or instructions to employees
on how to determlne what information should be
considered "confidential buéiness information';
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DEPARTMENT CF. HEALTH. EDUCATION AND
‘PUBLIC HEALTH SERVICE
FOOD AND DRUG ADMINISTRATIO
FROCKVILLE: MARYLAND 20857 -

NOY 10 1977 -

Honorabie Paul K. McCloskey, Jr.
Ranking Minority, Subcommittee on

Government Information-and ‘Individual: R1ghts
Canmi ttee on Govermment Operations: .o
House of Representatives
Washington, D.C, 20515

. Dear Mr. McCloskey: . I S TR e
This is in reply to your letter of October 6 requesting additional -

information for the record of the hearing by the House Subcomm1ttee
on Governient ‘Information and:Individual -Rights on October:4, 1977..
I was very pIeased to-have’ the opportunity to, see:you:again; and.t
part1c1pate in: the exce11ent hear1ng onducted by the Subcomm1ttee

Fo110w1ng are answers to your spec1f1c quest1ons or requests

Item #1

- A copy of )
’ Resgonsa #1

Copies of the regulations are enclosed under Tab A.

: ﬁ.fhéchI‘anﬂﬂihéfﬁriﬁéby;Ac%Sl

Ttem #2 00 nu St o

A full set of notices and other documents exchanged in an actual fﬁp1ca1
case where an FOIA request was submitted, an initial denial -issued, the.
company which had submitted the 1nformat1on notified, an ultimate’ den1a1
issued and litigation commenced. . -Attach:copies.of-the-initial submission
of information with that portion c1a1med to be confidentially marked.
Indicate the process by wiich the information was computerized and: coded
for confidentiality, and prov1de copies of compu ter print outs refTect1ng
which information is confidential:and.which.is not,.and how.each category
is designated.

" Response #2

The case we have selected is the Freedom of Information (FOI) request by’
Ms. Anita Johnson of the Health Research Group of Public Citizen for data
submitted by Upjohn Company in support of the new drug application for

Depo-Provera. The key documents involved in this case are enclosed under
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“Item #5!:}

How many of those appeals were dec11ned? -f

' Resgonse #550!

e — ""”E?ghteen ~in- ‘FLI]] ‘al’ld four ~ia pa: [ o

Ttem” #de!

How many of the dec11ned appeaTs ]ed to- a ]awsu1t7

o None to our knowledgé in 1976.
Ttem #5{(e) ‘..
As a result of the 1awsu1t how often was add1t1ona1, previcusTy
5 “confidential," 1nformat1on re]eased?

" ‘Response #5ge)
Not applicable.
- Itém #5(F)

As a resuit of the lawsuit, how often was a11 of the prev1ous1y )
"confidential™ infarmation released? - )

" 'Response #5(f)
Not applicable.
‘Item #5(g)

In either (e) or {f), was "confidential" irformation released prior ta
the case going. to trial but after the initial appeal was denied?

‘Résponse #5(q)
Not applicable.
We are enclosing under Tab E copies of memoranda supplied to the

Department containing statistics to be incTuded in the Department's
annual report to Congress on. the FOI Act.
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Mr. McCroskey. As I read the concluding pages in your written

statement., you need a clarification of the law asto pre(:lse y what your R

respongibilities are.

Dr. Kennepy. Not exactly, We think that we need to.amend our own
law--the Food, Drug, and Cosmetic Act—in order to allow us to dis-
close and thereby to uncover and not have to sort a very important

by drug manufacturers in connection-with IND’s and '‘NDA’s. But at
this time I do not feel prepared to propose-changes in FOI itself. It
seems to me that we can accomplish categorization and systematization
as we have already tried to do under our act by regulation. We do not
think that at this time we need additional statutory. tools. :

Mr, McCroskey. The reason I asked is that last year in 1976 we
amended the FOI Act specifically to overrule the Zoberison case which

had held that, in cases where discretion existed on the part of an ad--

ministrative agency whether to release information or not, the agency

could withhold it without violating the FOI Act. _
-~ The purpose of our amendment; as I recall it, was to: speclfy that - . —

only in cases where the law directed that the information be held
secret would it not come within the mandate of that act.

Do I understand that your 1938 statute requires that the method of

process which includes a trade secret is entltled to protectlon cOvers
ahimal and human testing data ? :

Dr. Kennepny. No. That is an interpretation of that a,ct Tt is an in-
terpretation the agency has given for 40 years. It is one that has been
consistently upheld.

I will give you a bit of history. As you know, 18 U.8.C. 1905 carries .

some pretty heavy penalties for Federal employees who disclose trade

secrets. That was a strong incentive for the agency to define trade

secrets in such a way that its employees would not involuntarily wan-
der into the zone of eriminal penalty.

We are on record for such a long time and so con81stently as regard-
ing safety and efficacy data as being in that zone and the industry has

come to rely on it. There is such a long list of precedents tha,t we rea,lly" '

think we need statutory help with changing that. :
I think we would have great dlﬁicultv doing it by regulatmn

Mr. McCroskey. That was pomted out to us yesterday by wit-

nesses from other agencies and a law professor here in Washington:

They pointed out that section 1905 and the Freedom of Information

Act as amended last year leave an ambiguity which the courts will
have to determine if we don’t do it statutorily.
Appreciating that any recommendations for: sta,tubory change have

to be cleared by OMB and go through a lengthy process, have you ini-

tiated any work as to what the statutory change might be ?
Dr. KenNeDY. Yes; with respect to our own statute, we will ba re-

questing legislation to amend our own act to allow safety and efﬁcacy-

data to be released.
At this time we are not recommending any changes in the FOI Act.

We think we can address the problem in our own yard. But as I. told
the chairman just before you arrived, in response to some questions

about whether or not we could seek other statutory avenues to guar-
antee the innovation incentives, what we were doing is to possibly

remove some of the secrecy of safety and eﬁica,cy data that requn‘es'
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Mr. McCroskry. I see.

The bulk of: the: apphca,tmn does deal Wlt.h safety and-efffcacy.?-

Dr. KeNnEepy. Yes.

Mr. McCrosgey. You treat it routmely as nonreleasable?

Dr. KenNnepY, Yes, ‘

- Mr. M¢Crosgry, Mr. Chairman, I think that we should mv1te some
of these-driig- compames Ho- pr0v1de thelr thoughts on. how they wantto..
be proteeted .

Dr. KENNEDY 1 1 m1ght suggest 1t Congressma.n McCIoskey, we
have held hearings on the recommendations of the Secretary’s panel
on new drug evaluation which was recently produced by a panel
chalred by Norman'Dorsen. We held hearings Tast-week, At those hear-

, the PMA and several other witnesses examined explicitly that
pomt There was ‘a recommeéndation of the Doréen panel that safety
and effectiveness data become. public.. There are.extended. comments.
Some of them are very interesting. They are exa,ctly on that sub]ect
and we will be glad to supply those for the record. -

Mr. McCrosgry. My. concern is that in trying fo. wrlte an act, that
applies to some 70 agencies to what extent can we draw a law that
applies to your agency as well asto-the other 69 and make 2 simple
criteria that, reduces the amount of paperwork. It might be in your
opinion ‘that in your specific case we should not attémpt that. But it
is not unlike OSHA: and -not unlike. the Enwromnental Protection .
Agency. o

Thank you very much, Mr, Chairman, S

Mr. PreyER. Thank you. That is 2 good suggestlon

Gentlemen, we thank you very much-for.coming.. It is very: helpful-
and we wish you good luck in the “fourth hardest job in Wa,shmgton

"[Additional questions were submitted to FDA. See’ app 4]

Dr. Kennepy. It has been a pleasure to appear. -

I would like to say one thing for the record and that is ‘bhat it was
a special pleasure after 17 tries to finally get to testlfy before my own
Congressman. - [ Laughter.]. - .

[Dr Kennedy s prepared sta,tement fo]l()Ws ]
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and commercial or. financial .information obtained from a- person-and.-.
' privileged or confidential”--does not explicitly define the kinda of.

records that Congress intended to exempt. Meither does the 1eg1s1at1ve

exemption. TG solvé tRis problem, we turned to the’ def1n1t1on of trade s

secret in dection 757 of the Restatement Df Torts

The Restatement definition, which the Supreme Court has characterized. .
as “widely reiied - uypon," is a useful basic guideline for.-application ...
of the fourth exemption. Trade secrets are defined general?y in the
Restatement and in our pub1tc 1nf0rmat10n regu]at:ons as : )
' & :...any formuTa pattern, dev1ce, o
...or. comp1]at1on of .information which:

“'is used 1A one’s business and wh1ch

- gives him an.opportunity to.obtainm :

" an advantage over competitors who -
do not Know.or use At o o ior oseniitn sl Doy

Both-the definition; and.the*leading:judicial decision intérpréting T~ @0

the exemption :-(National:Parks.and Conservation Association:v. Mortony

498-F::2d 765 (D.C: Cir. 1974)) :place:primary -emphasis-upon- the notion: =i -
of competlt:ve advantage Determ1n1ng what 1nformat:on prov1des a
compet1t1ve advantage“ 15 one of the more d}ff1cu1t tasks we face

in 1mp1emen 1ng the Act ‘

The definitions:of a:-"trade.secret” -and "confidential commercial or:
financial® information™ dim:our regulations are, 'we believe, redsonably =" inn
explicit. -It.would-be éxtremely difficuli, .however;-to-make corre¢t::

and consistentidisclosure decisions~involving potentially.valuable:’

business information without relating the definitions to the categories
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Because of the complexity and varfety ofainformatiqnain-uurhﬁi1esf‘—
and the pos;jﬁi1itye;hat the significance of,;ertaiﬁtinfermatien-

would escape the. attentlon of a nonprofess1ona1 emp1oyee we must

requenxjyﬁuggﬁghx‘_ ANS.., SCLentTStSded othenwprofess1onals.toﬂm<“&

perform these tasks.. Obviously, the.time required.tg review records..
for material .exempt under.the.fourth exemption is obviously.time that . ...

is not spent on the substantive work of the-Agency.

He would not-be nearly so concerned about this.use.of professional.
time were it not-for the fact that 80 percent of .the FOI requests.we..

receive are from business entities, private attorneys, and FOL. service .

companies requesting records..on behalf of. corporate clients. : The.use. ... -
of professional time to.seek an&‘regiew_rgcqrdsffor;companies‘regu1ated -
by FDA rather than actually engaging in :the business of regulating

them is not, we believe, the best use of our energies..

NOTICE AND PRESUBMISSION REVIEW

Several other, aspects of. our regu]atipns_peTate‘to.the‘hand]ing oft o nieen
records potentially covered by gxémption 4 that may be. of interest: to

the Subcpgmittgg._ Lgtzmgbbrief1y‘descnibe them. .

The first prov1s1on--the s0- ca]]ed “n0t1ce prov1s1on" (2] CFR sectton 20 45)-- )
relates to the c1rcumstances 1A wh1ch FDA w111 cunsu]t w1th the subm1tter

of information about a contemp1ated d15c105ure UnI1ke some agenc1es,"'

20=4668 O - 78 -7
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_with_an'1ntorest_?nfoonfidenpja)ity,:onnopportuoity_to;oegotiafe each . ..

disclosure decision. Detailed regulations,. 1ike. ours, with notice in, . =~

1imited situations where the disclosure decision.is"a ‘close one  ::.

S

FBA's public-information regu!atiOns_aiso;provide for-a-special-...
procequre‘known.as~"presubmission.review;": This. procedure enab1es:personss-
who.may-wish to:submit: information voluntarily to.learn in:advance

thé FQI status -of their records before doing so.- The presubmission. -
review is not limited to voluntarily submitted rocords;_itaextends-

to records w1th uncerta1n status under the Act. Because our regu%at1ons
comprehens1ve1y treat the status of FDA 5 records under the FOI Act -

presubm1sston rev1ew 1s not a w1de]y used procedure

REVERSE FOI LAWSUITS

We have been fortunate in that only one reverse FQI su1t has been
brought aga1nst FDA-—[ say fortunate because reverse FOI suzts requxre S
heavy caI] upon the resources of our Generai Counse] ] OffTCE and of other%
Agency personne1 However, we we]come court chai]enges ta spec1f1c '

provisions in our regu1at1ons to c]ar1fy substant1ve issues. of d1spute T

and o m1n1m1ze future 11t1gat1on

Decisions to disclose:records that-may appear:to-contain proprietary ..
information are difficult to justify because most agencies are

i11-equipped to conduct a sophisticated analysis of the value of the



97.

nrdte6tion"'fn section 301 (j)'as enébmpeésdngjénimal and hﬁman'teEtingh
data. Later, however, the Agenéy'édbbted”é“doiitj of releasing a "~

summary of such data when a drug was'qpbrOVed;forumarketfng.

EEN

In ‘our op1n10n, Tegal Cohstraints have 1arge]y d1ctated FOR's paiicies..

and practices with respect ta re]ease of safety and efficacy data. Agency
representat1ves have on numerous occas1ons s1nce the ear1y 1560" s-1ndidated'-_
in. pub11c statements that current statutory proh1b1t1ons prevent disc1usure '
of usefu1 1nformat1on conta1ned in - the Agency 5 f11es, and part1cu]ar1y, e
data reIat1ng to the safety and effect1veness nf drugs FDA. has e
repeated1y Stated” that it cannot nnt1atere11y*change 1ts_1ongstanding

intérpretation of the Taw, on which the industryﬁhas‘re1fed_for.a1mdst;:;tdl

FDA-be1fenes that:sctentiffc daté, fntldding'safety and effibécﬁndEtef'"d:'::B?_

now cons1dered ‘trade secrets, should be ade pub]1c Any negatlve

search wau'ld have to B

1mpact this might have on. 1nnovat10n in drug
be addressed by adJust1ng other statutes that regu1ate market entry

Th1s d1}emma 1s probably not one that FDA should suIve by 1tse]f even

If it 1egal]y cnu1d It 1s an 1mportant Dub11c po11cy 1ssue that deserves S

pub11c resqut1on thruugh fu11 Congress1onal scrut1ny

Mr Cha1rman, that conc]udes my ferma] statement i w111 be happy to

answer any quest1ons you or members of the Subcomm1ttee mayihave
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policies were. It was not designed. to change the traditional rules of
business secrecy.

The courts initially interpreted the act consistent with this ap-
proach. The courts held that where confidential information was at
1ssue in a disclosure situation, if that information was found to have -
been customarily treated in a confidential manner by the business or

~ifit-was shown that disclosure of the information would hiarm a legit-

imate commercial interest, then the information would be held to
be nondisclosable. In addmon the courts held.that once information
was found to fall within the fourth exemption, Federal agencies would
not be allowed to disclose it,

In 1974, the U.S. Court of Appeals for the District of Columbia
Circuit jssued a decision in a case called N ational Parks and Conserva-
tion v. Morton. In that case, it articulated a very new and different
standard for interpreting exemption 4: It said that information
would henceforth. be considéred confidential only if the business
could show that its disclosure would cause substantial competltlve

‘injury.

I say this'is a new standard because it now required a fairly con- o
crete showing of substantial competitive injury whereas, under pre-
vious 1nterpretat10ns of the exemption, a company was not required
to show that it would necessarily be competitively injured and was
not required to meet that stringent burden of proof. >

In addition, at this time the courts took a new approach as to what
discretion Federal agencies had in this area. Whereas Federal agen-
cles previously Wouﬁe not disclose information which. they inifially
found to fall within the fourth exemption, the courts now said that

even where information was found to fall within the fourth exemp-
tion, Federal agencies could choose to disregard that and nevertheless

could choose to disclose that information to the public.

“Courts have gone both ways and, in fact, even the D1stnct of
Columbia Circuit, which issued the ¥ dtional Parks decision, has since -
that time fallen back a bit. In another case, it has seemed to embrace
the previous standard. The point is that there is great controversy
over what the appropriate standard under exemption 4 is, over what -

~ the proper burden of proof should be, and over what information

should and should not fall within the exemptmn
In addition, there is still great controversy over whethier 2, Federa.l

agency should have discretion to disclose information that is found

to fall within the exeraption.
Both of these questions have been presented to the Supreme Court

“on at least two occasions, but unfortunately the Supreme Court has

declined to decide these issues. So, we keep having these issues arise in
reverse FOT case after reverse FOI case. I fear that the end is not in~
sight unless there is some congressional guidance on the point. .. .

I believe there is a solution here to this problem and that Congress,
either in the form of an amendment to the act or in terms of guidance
through the legislative history, can provide the answer. That answer
seems to me to be that there is a distinction in the way private docu-
ments should be treated under the act and in the way Government doc—
uments should be treated.

As I said, my view and that of many others of the legislative hlstory
shows that the act was intended to end (Government secrecy ahout
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" I think this is a prime example of what the failure to. provide -
for mandatory notice and the failure-to. provide for adequate time'

to object will do to a company’s rights in the documents that they

believe and .profess-to be confidential. I think that the act should
be amended to require agencles to provide notice in every -instance
that a submitter’s documents dre to be disclosed and also to require

~that sufficient time be afforded to the submltter, perha,ps 30 days, R

order to submit his arguments to that ageney. -

In addition, I think the agency needs more-time to make a decision.
In the sta,tements submitted to the subcommittee, I believe most of
the witnesses have indicated that their agencies really do not have
the expertise necessary to make the kinds of complex business de- -
cisions necessary in determining whether information is confidential
or not. While they suffer. from a lack of expertise, at least they need
the time to analyze those documents and to analyze the comments
that are received from the businesses. Under the 10—da,y—'—'exténdable
to 20-day—period that the aet provides to them, there simply is not -
enough time. for the agency, let alone the submitter, to. participate
in any kind of a proceeding which will result in a.reasoned and edu-
cated decision on disclosure.

The same problem arises with appeal protrlsmns Ma,ny of the im= -
plementing regulations under the act allow a requester to take:an
appeal from an initial decision which refuses to disclose documents,
but virtually no set of Federal agency regulations provides a right
for a submitter to take an admuustratlve appeal. Even: where somse
regulations do provide that right, in most cases the agency will not
await the outcome of that appeal to disclose the documents. Here i is -
an example of what I think is another case of agency abuse. :: -

The Ofiice of Federal Contract Compliance Programs and the Fed— :
- eral agencies that serve as contract compliance agencies operate under
a regulation which does at least indirectly contemplate an appeal by
* a submitter of documents. However, many of the contract compliance
agencies have issued memorandums to their regional offices indicating
that, because the 10- or 20-day period under the Freedom of Informa=
tion Act would pass before the appeal is decided, disclosure of the
documents will not be withheld. So, consequently, the documents would
hﬁ disclosed, the case would be mooted and the appeal right would be _
illuso :

I aII'ny aware that, in' the chalrmans letter, there have been several _
contemplated proposa,ls mentioned which have been discussed here:
I think some of these have merit. I think others would create intoler-
able burdens.

The first that I have heard mentloned 1s a.“mark it or lose it pohcy
Should a submitter of documents be required to mark each and every
document, perhaps each and every page of the documents-that he sub-
mits, “confidential” if he believes them to be confidential in order to
preserve his rights to notice in any further disclosure procedure?.

I think this would be extremely burdensome. As the chairman
knows, many corporations submit thousands upon thousands of pages
of documents to the Government every year.

Although T think it would be quite burdensome, I think that thls is
a burden that many companies would be willing to bear. I do not think
they would like to bear it. But if that is the cost of at least securing



103

that goes into these documents, by and large, is never available:

throucrh any other source to the pubhc It 1 s compiled eolely from theh o

internal records of the company and it is given to a compliance agency-
solely for the purpose of demonstratmg compliance with Government
regulations, :

.-The information. prov1des, in my expenence, the greatest detall_ R
f..:».,concernlng the layout, the staffing.and.the manning. of the facility tha,t e

can be obtained from any source.

In my experience and also from dlscusswns Wlth economists, the
information is valuable. It is valuable in a commercial sense. Tt is
valuable in a competitive sense. It is used in cost e,na,lysm It is used
in the raiding of key employees. It is used in predicting the develop—
ment of new processes and techmques . '

That is not just my opinion. It happens to be the opinion of a num- -
ber of courts which have held, after trials-on the merits, that the dis-
closure of this kind of mformatmn indeed would result in substantial
competitive injury. Though T do not agree with the use of the sub-
stantial competitive injury test, I do concur with the courts’ findings
that disclosure of the documents would in faet result in that kind. of
injury. _

SO,y I felt it was necessary to state at least my view on the record that
there indeed can be quite a bit of confidential information in those

" decuments and that they ought to be protected, ]ust as should a great
deal of other business information. _ _ ‘

Thank you. .

'Mr. Preyzr. Thank you very much. We appreéciate your comments
on that subject, on which I, for one, was speaking pretty much off the
top of my head but I am sure Mr. McCloskey was speaking in a more
informed way, but you have given us some very interesting ideas. We
will read your full statement with interest. -

I will agk counsel if they have questions.

We do have several more witnesses so I will pass up questlonmg at
this time.

Mr. Gerrman. You suggest that FOI should be used to permit the
release of information relating to an agency s actions, plans, and pol-
icies but not the actions, plans and policies of private persons. Since
the Government’s activities as a purchaser of goods and services and
as a regulator of industry necessarily involve the collection and ac-
cumulation of business information, doesn’t this collected data also re-
laté directly to the Government’s act:tons, plang, and policiés? :

Mr. Braverman. The information, I think, would relate indirectly.

I think there is a major distinction. Many agencies compﬂe theirown - .. ..

reports, their own summaries of what they are doing in their various
fields of responsibility. It seems to me that if the interest of the public
is in learning what the agency is doing, then there are alternative
sources of information that could be dlsclosed which would not jeop-
ardize the privacy of the regulated companies. I believe that the avail-
ability of alternative sources of information, such as reports prepared
by the agency personnel themselves and their studies of the efficiency
of the operation of the agency, will give the public an extremely 111-'
cisive view of what the agency 1s doing.

For example, the EEOC is an agency which is the subject of quite a
bit of public clamor concerning its efficiency, the degree of efficiency
with which it has enforced the civil rights laws. That agency has
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.. Mr. Braverman: That thought occurred to me in the context that

many of these requests were not related to any examination of how - ...

the Government was functioning. I think that where a showing has
been made by a submitter that the information is confidential—and
I do not mean necessarily under the National Parks standard—I think

- that he has sought that information and how he intends to use that

For example, if the requester then says, “Well, the real reason I am
seeking the information is that I would like to know how they have
staffed their facility, I would like to know what their process is in
that section of their manufacturing plant, I would like to know what
they have done on this because T am contemplating suit against them,”
then that would not serve Congress’ purpose of opening Government -
processes to private serutiny. All that would accomplish would bé
to open private matters to private scritiny-—a goal which Congress
may perhaps want to entertain at some point in the future but which
Congress was not contemplating at the time of the act.

So, I think that some demonstration and some cxplanation would

- be necessary from the requester to show that, first, this relates to a

Government-related activity and that, second, there is no other way
they can get that information from the agency without jeopardizing
the confidentiality.

Mr. GeLrmax. You would require the requester to show that there -
are no alternative types of Government documents that would reflect
the Government’s performance without breaching the privacy of in-
formation submitted by corporations? :

Mr. Braverumaw. I think it would he threefold. After notification
I think that the submitter should be entitled to make a showing that
the information is confidential. T think the second step of the process
would be that the requester would then be at least required to show

-that what he is seeking is information about how the Government

operates and how the Government functions, not simply a private
bit of information. Then perhaps, if he has satisfied that burden, I .
think the third step would be that the Government should be required
to come in and at least demonstrate that there are no existing Govern-
ment reports or aggregate information that they can disclose which
would satisfy the requester’s need without jeopardizing the confiden- -
tiality and the privacy of the individual’s documents.

Mr. Gerrman. Let me go on to another topic. With regard to an
advantage that FOI may or may not afford businesses, does the act
allow companies to acquire corporate documents of their competitors
indirectly through Federal agencies which they could not acquire -
directly because of the antitrust laws? )

Mr, Braverman. Absolutely, yes. Quite frankly, my experience here
has been in representing companies more often in the context of re-
verse FOI cases, but also in cases where we have sought documents
from the Government. In those cases, however, without exception,
my clients have been seeking documents that relate to the agency’s
practices and procedures. o

Companies, of course, are subject to great restrictions under the
antitrust Jaws as to when they can meet, what they can discuss and
what they can exchange. Believe me, they are quite concerned about
this. '
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PEEPARED STATEMENT OF BURT A.-BRAVERMAT, ATTORNEY, COLE, ZYLSTRA & RAYWIN

the firm Cole, Zylstra & Raywld ”I am appearlng hefore the

Subcommlttee ln response to 1ts 1nv1tatlon to testlfy con-
cernlng Exemptlon 4 of the Freedom of Informatlon Act ("FUIA"): )
5 U.s.cC. §552(b)(4), and reverse FOIA“ law sults.“

I. PRELIMINARY REMARKS

My téstiﬁony today will deal with what I perceive

to be the pr1n01pal problems undex Exemptlon 4 and the pr'

' c1pa1 causes.. for tne rapldly lncreaslng number of reverse FOIA
law sults.‘ My testlmony 15 based on the experlence and know-
ledge whlch I have gained in representlng bu51nesses An a_ .
number of reverse FOIA:eet;ons;wh}eh ;hey_nave commenced.in. = .
order to enjein_ﬁedezal gdnernment egencies from publicly
dlsc1031ng prlvate documents Whlch are. conf;dentlal and .
commer01a1 1n nature. Whlle the v1ews whlch I w111 present
today 001n01de w1th some of the posltlons whlch I have assertedww
on behalf of my Ollents 1n those cases, thls testlmony refiects:m
my perSOnal oplnzons and experlence. )

) When enacted by Congrese, Exemptlon 4 of the FOIA

was intended to serve a deflnlte protectlve purpose w1th
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fair agéncy treatment and to adéquate judicial review. The
- Act ‘Should be revised t6° delineate minimim €vpes of ‘procedures

which ‘must be adhiered to by agenciés.before privite ‘doctments’

liﬁfwﬁe;pﬁﬁliélywdisclbsedﬁahd#tbﬁfcrmaiize$the%righémdfwacceéSMMMWMA-~Muw
to the" courts of an aggrleved ‘submitter of prlvate ‘documents.
However, it must be’ emphas;zed ‘that ‘Unless ‘the fundamental
dfépuﬁéiovér”the'meaninq“of'Ehe‘térm'“confidéntiél“,'as*ﬁééd'“
. in Exémptibﬂhd}’is.eiiﬁinaﬁed, and unless courts are directed’
td ‘adhére ‘anew’ to the Tedning of Exemption ‘4 which Congress
originally intended, no amount of refoim in FOTIA procedires
will stem the growing 'tide of reverse FOIA' iitigation.
”Inlaééiipg'wifh'thééédebstahﬁiﬁé'dha'proéédurél*qués—ﬂ
.tions;'it'is-mf intention both %o“reVig% past developments under
Exémption ‘4 and in reverse FOIA cases; gnd”to pfopbsé'éértaiﬁ
ﬁg;éﬁénges whidh wWould protect lmportant prlvate 1nterests ‘while™
dontinuing to effecdtuate the Act's underlylng purpdse’ BE open-'
ing govermfient processes to puhllc scrutlny.

II. ‘A VAST ARRAY OF PRIVATE
INFORMATION IS AT STAKE

A e As our natlon has grown durlng the past century,
so has the 51ze of our government and the amount of bu51ness,
‘regulatlon._ Today, there are llterally thousands of federal__
departments; comm;551ons, boards, task forces, etc., whrch
administer a complex network of federal statutes and regula;

-tions cuttlng across all 1ndustr1es.
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businesses and; gquite understandably, has not been:disclosed.....
aither ‘to competitors or to the public. ”Now; however,. the
tables of businsss privady havé turned’as a result of the.

‘wnovelmuse;toﬁwﬁieh;thetFOIﬁnhes;béen;putnf

‘Today, the FOIA is being utilized by an’extremely - . =
&iverse:éroup as’' a means of obtalning this private data. The
Act has beén ‘employed by -Gompétitors; analysts; investors, ..
‘disgruntled employees, potentialfandiexistinqiadveree litigantsy;

_seif-styied fpublic’ interest® ‘groups,. foreign:businesses and
governments and a ‘wide tariety-of~others'to obtain informa=-
tion conceriiny private businesses which; but-for the FOIA,
wouid not be available to them. ‘Yet ndw, for the price .of - -
a postage stamp, such persons can enerally Ohtaln such

of the FOIA for such

survelllance of prlvate affa rs was not 1ntended by Congress

and needs to be redeled;.TL‘

III. _EXEMPTION "4 HAS BEEN’ CONSTRUED BY THE
" "COURTS IH A& MANNER INCONSISTENT WITH
CONGRESSIONAL INTENT

) "The Freedom of Informatlonrﬁct was 1ntended to
better 1nform the electorate by openlng the processes of
government to publlc scrutlny,’thereby, gOVernment would be )
made more accountable to the publlc.%( However Congress \-{m"

sought to balance the Act s disclosure. phllosophy w1th the.\ o

“/ 5.Rep.No. 813, B89th Cong., lst Sess. 3 (1965)(here1nafter~““
S.Rep.No. 813"); H.Rep.No. 1497, 8%th Cong.; 24 Sess. 12 ... -
(1966)(here1nafter "H.Rep.No. 1437"). See Brigtol-Myers Co. .
v. FTC, 424 F.2d 935, 938 (D.C.Cir.), cert; denied, 400 U.S.
§24 i 970)
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_CanreSsuthHS“contemplated5th5t{thefExémption would

. ' 1 .
. ®agsure:confidentidlity" of "gquite ‘broad" - categories of’
information. And, donsistent-with this intent, courts -

includifiy the U.8. Court-of Appeals for: thé Distfict -of Colims 7

bia Circuit:-- repeatedly sustained this codngressional’ irnter—
pretation. of ‘the Exemption by refusing to order releasé of’

information.on Exemption 4 grounds-of ‘confidentiality where

the "information [is] of ‘thHe ‘type-which would notidustémariLZ”

be released to the public. by “the person-from whom.it was
2 .

obtained"; ; or where :such disclosure might be harmful to *%"

the private interests of the party who supplied the informa- ="

3
tion to the Government. ERCEE

‘Exemptlon 4 was cons;stentlv construed 1n thls

faehlon durlng nearly the fxrst seven years of the FOIA‘

ex:.stence. I-Iowever, in a- serles Of cases culmlnatlng “in ltS

1/ 110 Cong. Rec. 19667 (1964)

2/ Sterllnq Drug, In N F T C., 450 F.2d 698, 709 (D.C.Cir.
T971) {(emphasis .added}.. . See also .Grumman Aircraft.Engineering
Corp. V. Renegotiation Board, 425 F.2d 578 (D.C.Cir. 1970),
rev'd on:other grds, :421.U,5.-168 (1975); Porter.County 'Chapter::
of the Isaak Walton League of America, Inc. v. United States
Atomic Energy Commission, ;380 F.5upp. 630, 634 (N.D.Ind. 1974)"
{disclosure denied where information had previously been
treated as:confidential "in.accofdance with normal -company -
procedures having a rational basis, and [where] information
inveolved is in fact customarily held in‘confidence and - is not’
customarily made available to the public"); M.A. Shapiro & Co.

¥. S.E:C., 33% F.Supp.. 467, .471L/(D:D.C. 1972} ("a court should:: "
determine, on an objective basis, that this is not the type -

of information one would reveal to'its public"); Ditldw wv.-
Shultz, 379 F.Supp. 326 (D.D.C. 1974); Rural Housing Alliance
v. U.S. Dept. of Agriculture; 498:F.24:73, 79 (D.C.Cir. 1974).

3/ Ditlow-v, Shultz,'supra- Grumman Alrcraft Englneerlng Co 9
v. Renegotlatlon Board, supra.. : R
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mately treated ‘as:confidential only-if it can be ‘concretely -

shown that diseclosure of .such: 1nformat1on would . causeg gubstans 571

tial competitive injury; indeed; proof.of competitive iﬂjury

LS4

as aftestiof;confidgﬁti&lit?iwas‘simggyfnbtgdoﬂsideredfiﬁ};-
the legislativé'4e1ibérationsubn=Exemptibn;4;%-ffInsteédrii-'"”
the legislative history of ‘the FOIA.reveals that Congress '
intended that-information:which cusﬁomafilyfand‘rationallyif“ Lot
has béen .tredted- as confidentia;%:fbyItheapértg'who:suhmité“iﬁhﬂif

to the Government, ‘or which would“adversélyiaffectha?bdsiﬁess'

interests "if disclosed, should be exempt from the dlsclosure
provisions of the FOIA regardless of whether: ‘disclaosure would "
3

resultin competiﬁivetinjury;-

The Natlonal Parks

unde51rable 1

standard for exenmption which

gress prescrlbed or 1ntended, and under which 1mportant le-ﬁ

2/ Black's Tiaw’ chtlonary 370 (4th
fidentlal“ ast

3/ See Pattentand WElnsteln, sugra, 29 Ad Li -
TIt Seems. clea that Congress 1ntended Exemptlon‘4 to malnta
the: status guoz-
held in-confiden W

dlsclosure sundeér - the FOIA "
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'_ pressed to¢ ‘coricretely. demonstrate under National Parks thak

disclosure will cause substantial competitive injury even
though they: know that:the likelihood of such harm -at a futiure

‘;wdate;isgsufficiently@greatgtagjustifywthe%standdhdLbngiﬁess

practice of not' disclosing the information.

- 8econd, the Naticnal Parks test imposes  upon Eéeneigs'

and: cotrts thetundESirablélresponsibility of ‘making specilative’
‘udgments-as'touwhether,"if such inforﬁatiOn-wére’téﬁbé‘dis; B
disclosure would causée subStahtial competitive injury:’ Such'"id

a decision 6bviously‘involves-afsubstaptial_elément‘bf”érystaIﬁﬂ“

ball gazing and represents a-guestiondble méans|”af pest; for = ¥

determinihg - if-information ig ténfidentiaglissivziy

 Finally;?theWNatiOnalJPérksxtést“fpéuseé*bﬁiyﬁéﬁ“}
compatitive injury:but-idgnorésiother:kinds ‘of injuty which ™
disclosure of.confidential cbmmerciél‘inforﬁﬁtién=miéhf”ééhsﬁ‘”“h
such as~emplbyee unrest, damagé to ‘goodwill, exposire to- -
-ﬁexatiéuswlitigationizetd.faTheseaﬁodaHréieQﬁélly Feali immesy o
diate and: compellinguforms of ‘commercial-inju¥y whieh’warrant) ™"
and were’ inténded by:CoOngress-to result in; the treatmént of * *

LA
information as confidential under Exemption 4.

..What have been: the cénsdéquédces Sf- this' judiéial - =

revision of Exemption '4?. Wheréds corfidential private informa="

1/ "ITThe reach of the exemption- ..ﬁ-ls'ﬁdt'ﬁeéééséfil?'co;
extensive with the existence of competition in. any . form..% ..
Washington:Reséarch'Project, Inc. v HEW, 504°F.2d 238 244 o
(D.CaCir; .L974), ~cert.: denied, 421 U.5. 963" (1975) see. a150"
bitlow:v. Shultz, supra, .379 F. Supp.‘at 329 ¢ (recogn;zlng C
Iikelinood of harm to:"legitimate privite interésts"- as“a-’
foundation of- confldentlallty), and see Patten and Welns
supra, 29 Ad.L.Rev. at 157.
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“Moreover, - the National Parks test has -forded-courts,
agencies, submitters and-requésters "aliks to engage i complesx; "

cubé rsomie “and- costly - econdmitc ‘analyses of ‘ddcuments which, -

arding injury

and, ‘at-worst; bukden: the cotrts, ‘agencids, parties and the™
public. Indeéd, ‘the Hational Parks standard hds in fact made

the protéstion of Exemption 4 available only, if at all, to "
ﬁhe verj'largést‘bdsinéssgs.’1F6r,*due to the extremé“bﬁf—‘”‘

den of proof imposdd By National ‘Parks -and the resulting need =
to undérfaké*exéenSiGéWEEdﬁomic*anaiysié and to employ “expert
witnessés, ‘as well as the- nec3531ty of commenc1ng lltlgatlon

71n the flrst place, reverse FOIA 1awsu1ts 51mply are not
feasible’ for most companies even though'faced with- the threaténéd
disclesuré of “confidential 'p'ri{rate ‘dats .‘“1“ .’ ‘Surely, Congress

could not have intended to trigger such an-inguity each time ™ "

a request was made for businéss records undér the FOIA

Aid,
that would not be the‘caseuifvExémption.4,were cénsffﬂéd:aﬂauu
apﬁlied“by agencies {and by‘CSurté) in“the manner whith Con-
gress-originally intended: "'’

Tt I8 this was Congréss ‘intended?’ Does thid 5éttérf
inforn the“électorate~abbﬁ£fiﬁs“§bvéfhmen£? ‘Does this make
the Governméﬂt;"as“&ﬁposéd'td private businésses; “more atcounts
able?. Was the FOIA intended to reverse:tfédiﬁiaﬂé}riegitim;te. f
notions of business privacy? The answer to each of these -

questions 'is an emphatic NO!

1/ See Patten and Weinstein, supra, 29 Ad.L.Rev. at 194,
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held that agehEiéé:cimnbE”CﬁBbéé't:’ﬁiEEIbeé'iﬁfefﬁatipn which

falls within the protectlve terms of Exemptlon 4

Those courts which h

,held that agenc1es Inay. not

choose to,

Exemption 4 have placed cpnsi@erable,qeight:gn.Ehe Senate

Judlclary Commlttee Hearlngs,.where 1t wag sald-

. [N]ot only as a matter of falrness, but .
as a matter of right, and ag a matter’ ‘basie -
to, our. free enterprise system, private busi-
néss informdtion should-be afforded appro- -

priate protection, at least from competitors.

n 3/

. On the basis .of this language, the U.S. Court of

Appeals fox the Fourth Circuit, in Westinghouse Electric Corp.

V. Schlesihger, observed. that' ..'; e L

. “the Act was 1ntended to use. the language of

" the Senate report, to Fet “‘up.'workable ‘standards

_ for what records should and should not be open to_

- thé public for 1nspectlon.'“‘§y”

"Thﬁé,‘whétE‘infofmétidn'is'éhoﬁﬁftd’feiifwithiﬁ'fﬁew”“

"proteéctive terms of Ekemﬁtion'ﬁ; fhe Government should Hot Be
permitted to disé1lose’ such ‘dodvmients in ﬁttEI'aisreéaid'ofuéheﬁﬂ
Exemptlon s “tems ‘and of the harm, whlch dlsclosure m;ght pre—'?;

clp;tate, for, such an approach

%/ Westinghouse Electric Corp. V. Schlesinger, 392 F.Supp. 1246

E.D.Va. 1974), United States Steel Corp. v. Schlesinger, 8. FEP
Cases 923 (EiD.Va. 1974), both-aft d. sub nom Westinghouse Elec—f
tric Coxrp. v. Schlesinger, supra; McCoy V. Weinberger; - 386 - -
F.Supp. 504 (W:D.Ky. 1974); Neal- Cooper Grain-Co.. V.- K1551nger.
385 F.Supp. 769 (D.D.C. 1974}. j

2/ Hearlngs'on S.- 1666 Befofe the Subcomm. 6n AdRin.- Prééficeaﬁ
and PrYocedure of .the Senate Comm. on the Juodiciary, S8th. Conq.,f
Ist Bess. 199 (1964)(here1nafter "Hearings on 5., 1666“) L

(emphas;s added) .

3/ 542 rF.2d at 1210-11 (footnote omitted).
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- what those dindividuals or corporations: are: doing, .or -about. -

what their activities. and policiesiare ***;" yrather, "[t}he . i+~
purpose of the.i.. Act was to protect:the people’s.right to- :"

obtainuinformatiqn:agggtrthe;r;governmeht:‘tg;ﬁné@;yhat theirﬁi

-y

government;is<ﬂoing;;andﬂto obtain;information‘ebOutxgdvern-
’ Y -
ment activities:.and:policies.':

Most of the documents whose threatened: disclosure: -

has given rise. to. reverse. FOIA actlons have concerned the

actions,’ plans and pollcres of Erlvate partle

of the government. The FOIA was notjlntended (] serve as a

vehicle for: the "envrous competltor o the curlous busybody -
gt u 1 2

[to obtain]:adcess to that prlvate 1nformat10nj

therefore, a. clalm of exemptlon for Brlvate 1nformat10n

should be glven a much more’ hospltable receptlon than a

clalm of exemption for acgovernment.document.
' Indeed, recognlzlng that the underlyrng purpese ;‘..

of the FOIA was to enable the electorate to 1nf0rm 1tself

on the manner in whlch 1ts government was functlonlng, it 1s‘t;

quest;onable whether members of the publ;c should be entltled B

to obtain Erlvate documents at all. Whlle federal statutes

1/ Westlnghouse Electrrc Corp. v.. Schlesrnger, supra, 542 F. 2d
at 17507n. 64 :(emphasis-added), quoting: Note): supra,” ¢ Akron-
L.Rev. at 694.

ey

2/ Westrnghouse Electrlc COrp. V. Schle51nger, su ra, 542 E 2d

at 1213, . See also Hearings on 8. 1666, Supra, at 174 ("We: ean
. 5eg. no reason o

jchanglng the ground;. rules of American :bu:
ness "so: that any personcan forcé the Govermhent to reveal
information which relates to the business activities of his
competrtor ")
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whlch would adequately reflect the Government's performance

w1thout breachlng the prlvacy of persons or companles who have
TR ; i

submrtted 1nformatlon to the agency.

In +h1q latter regard,msomewfederalaagencles suc

as the Department of the Census and the Department of Labor s
Bureau of Labor Statlstlcs routlnely collect prlvate 1nformaw

tlon from bu51nesses across the natlon. These agenc1es guaran—

tee that the confldentlallty of those data Wlll be malntalned

and that dlsclosure will: not ‘octur

gated w1th data from oiher’ ‘Caupanies lh aiform 1n whlch the
submltter cannot be 1dent1fxed.2' If 1n fact there is a publlc
need to know more about the nature of prlvate actlv;t;es 1n.
order to determlne whether the Government is properly admlnls—
tering 1ts respon$1bllltles, such data should be dlSClOSed o
Vonly on an aggregate basls in Which data cannot be 1dent1f1ed

by company. Thls approach has been applled on an ad hoc
: -3

ba51s by some courts and is even contemplated, although not :

frequently utlllZEd hy some agencles' dlsclosure regulatlons.

:éj See Sterllng Drug, Inc V. FTC, supra, 450 F 26 at 709,

where .the court of appeals acknowledged: "the private gitizen's.
rlght to be secure in his personal affalrs which have no bear—
ing or: effect on:.the. general public." -

2/ See, e'g., 13 U.S. c‘ﬂsa(b}

3/ See Grumman. Aircraft-Engfr..Corp. v. Renegotiation Bd.,

su ra, Pennzoil Corp. v, F.P.C., 534 F.2d 627, 632 (5th Cir.
976 GTE Sylvania, Inc. wv. Consumer Prod. Safetyieomm’n.,-'“~-
404 r Supp. 352. 374 (D Del. 1975).

m

4/ '8ée, e.g., 21 c. FiR. §20. lll(c)(3) (v), and 40 i F’.R.
52 202(f}. .

A Anh o~ e
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~ A. lack of Formal Notice Requirement
7 .The .Freedom of Information Act contains no require= .
ment that. the submitter be notified by the agency that. its.. ...

documénts.are to. be dlsclosed._ ‘Nor. do. v1rtually any agency

4/
regulat;ons contaln such .2 requirement, .- although some.. agenc1es

gratuitously provide such notice to submitters. . Thqseﬁageney.,
tegulations which . do provide fq:.nqtification to-the. submitter .
of a request for disclosure make such notification discre- .
tionary, coaditioning the giving of such notice on an agency's.
own preliminary views regarding.the disclosability of the, docu-
ment. . For;example,.the.EPA.provides“notice of an FOIA request
only if it belleves that the 1nformat10n is of the type likely

to be considered confidential by the bu51ness. { Yet the.

fallacy of this procedure is that agency personnel are often'“

unaware of the significance of information whose dlsclosurE'““”**

has been requested and, consequently, may not notlfy the

affected business that. its documents are'to be dlsclosed.d

1/ At least one court has_held that ne such notice ig requlred.‘
Pharmaceutidal Mfrs. Ass'n. w. Welnberger, 411 F. Supp 576 Y
(BD.C 19767 . et .

2/ Would Macy,s Tell Glmbel's, supra, 6 Loyola L. J. at 610.,

3/ 40 C F.R. §§2.203 and 2.204{d} (1) (i} (Environmental Pro-

tection Agency) ;. see also, €.g., 32 C.F.R..§.285.7(b) (7). .

-{Defense Supply Agency). 43 CSFLRe §21 l3(h)(Department ‘of- the
Interlor), 21 C.F.R. §4 45" (Food and Drug Adm;nlstratlon).
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TR

given and that confidential information may be unknowingly :

dlsclosed becomes even more 1mm1nent.

B. Inadequate Tlne to Comment

Where

- afforded not more than f1ve days, and 1n some cases as. few as

one day, to submlt wrltten objectlons to dlsclose.r For

i/
example, in Armco Steel Corp. v. Marshall, where a number

of companles have sued to enjOln the release of assertedly

confldentlal, prlvate 1nformatlon, the government agenC1es

gave only f1ve days to some of the companles o Db]ect to

dlsclosure, as lxttle as. one day to one. of the companles, and,ﬁé_

in fact, dld not notlfy another of the companles untll the

prescrlbed tlme for objectlon to dlsclosure had already passed
Slnce dlsclosure 15 often a complex matter requlrlng,:

analysls of copious documents and p0551ble testlmony by an.

expert witness) allowance of only flve or feWer days for snb:.

mlSSlOD of comments lS, in effect, a denlal of a rlght to

object at all. Indeed SOme more enllghtened agenc1es h.averl';:__-.,w

openly admltted that the statutorlly mandated ten days time .

is elmply not enough tlme for the agency to evaluate the

issues in an Exemptlon 4 51tuatlon, let alone for the submltters~

to analyze the doouments, obtaln expert economlc a551stance\
2/ “C.

and plead 1ts case to the agency.

1/ No. 77 121 fE D Ky., flled August 2 1977).‘~

2/ EPA Statement, sugra, at 5.  See Clement, The nghts of .-
Submitters to Prévent Agency Disclosure of confidential Busi="
ness Information: - ‘The Reverse Freedom.of Information ‘Act.. . B
Lawsuit, 55 Tex.L. Rev. 587, 635 (19277} (hereinafter "Clement“)..
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Moreover, the agency appellate bodles to whrch such appeals
-can be taken often suffer from the ‘same pro dlsclosure blas'

Whlch charaeterizes many agency staffs.' Consequently, such '

wmappeals, avsn.. where afforded,mare generally
a rubber stamp process and the submltter has llttle hope of
overturnlng an adverse 1n1t1a1 dec;s1on.
: Even where a rlght of appeal 1s allowed, some aoen—”‘
cies refuse toiaelay dlsclosure pendlng completlon of thel- -
aamlnistrative appeal. Slnce, once dlsclosure occurs, the:

dlsclosablllty‘of the documents becomes a moot question,

the refusal to.delay dlscloeure ultlmately has the effects_m

of denylng the suhmltter hlS rlght tD an admlnlstratlve.ﬂ
appeal and of 1nsulat1ng the agency s dlsclosure dec151on R
from Jud1c1a1 scrutlny S f . . . 7!’
Some agencres have sought to cure these defects by o
establlshlng a presubm1551on rev1ew procedure whereby a sub—.
mitter may, at the tlme 1t submlts 1ts documents to an agencp,..
-clalm that the documents are , confldentlal and secure a rullng
by the agency on that clalm.' Yet, such agencres have not

always adhered to those procedures and have 1n fact denled

submltters an opportunlty for a presubm1551on determlnatlon

of confldentlallty.' For example, the Department of Labor s
Offlce of Federal Contract Compllance Programs (“OFCCP“) has
' promulgated a rule Wthh allows a government contractor (l)

to clalm, at the tlme 1t lnltlally furnlshes 1ts documents

1/ Sears, Roebuck and Co. v. GSA 1384 F Supp. 996 1001 n
- {D.D.C.), stay dissolved, 509 F.2d. 527 (D.C.Cix. 1974) .
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pending a submltter s §60-60.4{(d) appeal of the agency s
1/ i
disclosure dec151on. And, 51nce dlsclosure would moot the

appeaL, any appeal granted at that p01nt would be meanlngless.

heve 1n effect suspended presumeSSLOn review procedures such
as §60 -60. 4(&) by not a110w1ng submltters to (l) assert con—

fldentlallty at the t;me of submlssxon or (2) appeal from an

adverse declslon on the contractor s clalm of confldentlallty

prior: to dlsclosure. Whlle thls conduct underscores the

arbltrary manner in whlch many federal agenc1es have treated h-a
submltters clalms of confldentlallty, mere ellmlnat;on of those
unsavory practlces would not solve the problem For, as treated
later in this testlmony, the presubm1531on review concept suf-
fers from other 1nherent defects and is not the panacea whlch

some agenc1es belleve.

E. Inadequate Opportunlty To Seek '
Judicial Review

In response to an aéencyudeCisionﬁto disclOSEf a
Business may -choose to vindicate its rights by commencing a
‘reverse-FOIA action. :Yet, despite the fact that ‘disclosure:...
of the contested-documents:miohtﬁmoot the-case;5manyuif~not-”

-most agencies refuseito_delaj disclosire pending.the:comple-

tion. or even the commencement of:. 3ud1c1a1 feview. . In con—'

trast, government agenc1es never dlsclose thelr ‘own: documents
2/
pending a requester's sult to conpel dlsclosure.

1/ Defense Supply Agency Memorandum DSAH~ G, 1820 75 AIC
7817, dated 18 Feb. 1975, to Counsel, concerning "Release of
Compliance Data under Freedom of Information Act Amendments.”

2/ fatten and Weinstein, supra, 29 Ad.L.Rev. at 204.

Th.us, some agenc:r.es such es the Defense Supply Agencyw.,.,\.;
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. a submltter 1n1t1a11y shows that there is at least a reasonable

90551b111ty that the documents Wthh the agendy proposes to

disclose contaln confldentlal commerclal 1nformatlon.

(d) Agencles should be requlred to issue a‘wrltten”T

dec151on re01t1ng sPeclflcally An nonconclusory fashlon the '

grounds-upon which they have concluded that information is

not exempt from disclosure.

-{e) - Where agencies chocse to. afford submitters the ..

right- to an administrative appeal from an adverse disclosure -
decisgion, the”aéenciesfshould be required to delay .disclosure
pending completion of the,abpeal process. 7

~ (£): “The:Aet should :equire.thaﬁ,'in the event of -
an adverse final agency decision-regarding'disclosure, the .-
submitter should have at-least five dayé in which to notify
the agency whether it'intends to’seek judicial review of the
agendy's-disclosure ‘decision. " If the submitter expresses. that.
intent,'he'should'then'be-entiéled-to‘twenty days..from: the:
date”of-notificatibn'of'thé“agency'svdecision to.prepare-and
file its reverse Freedom of :Information Act lawsuit. The..
giving of notice within five days should. operate.to stay.

disclosure for the duration of:the period.in which. the:action:

is allowed to be' commenced.. Thereafter,. should the action::.. ..

be commenced in a timely fashion, the. £iling of that.-action -
should operate -to stay disclosure until: such time as, the:

district court rules on the imerits of the reverse FOIA action.

.
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Lo would impose an extreme burden on companies to review and mark

Eaéﬁﬂagé'e§e5§”ﬁoétmeﬁ£'ﬁﬁiéﬁ:théy'sﬁﬁmitzéd the:fe&efai géﬁéfﬁi

reports on ‘an annual basls.' The’ de51rab111ty B channellngﬂ?-'
51gn1f1cant amounts of bus;ness resources 1nto such ana1y51s, S
when the large majorlty of such documents ‘will never be ‘the
subject of an FOIA request, is hlghly suspect..

' 2. 'Shgula submltters Elaiming that documents which

they submit to the Government are confidential be'reguired t5 =

obtain from the ageney & presubmissién determination’ of con-

fidentiaiitgé: This Siudyestion too poses extreme bBurdens from -
" the standpoint of not’only the subfiittsr But the Agéncy ag @i
well. Under suéh E'§£6ceéure?ﬁa business would be reguired ="
© to dske¥t a claim of cohfidéntiaiiﬁy;eacﬁ’ahd”eveIY“tiﬁe*if'“%ﬂ’
submitted & document which it believed was emtitled to ‘con- """
fidential treatment. Many Colpanies” simply ‘could hot afféra
the expense of assertihg multiple claims before' the dgéncy ==
pdfficulérlf:WHsre'it was unknown whether disclosute of the - :°
documents wouldﬂéVer'beisbughf"ss:eﬁd'might”cdnseQﬁentiy be
denied”theirrsfghf fdzﬁrbfectiéﬁ from disclosure.  Those coﬁw
panies which ‘could afford o press their claims of confiden— " -
tialiéy;befefe'Eﬁe”agéﬁéykwoﬁid'Eé”reqhifed”te”aBJSO'in-pofeh:f
tialiy‘sééres}ﬁbf"éﬁéﬁrhﬁﬂaféds, of instances; and, since ‘Unhder

the prevailing standard detailed economic proof of combetitive*
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3.. Should agencies consider premulgation of requla-

tions governlng avallablllty of categorles of'classes of

documents7 Thls proposal has great fa 1a1'appeal, partlcularly

«w.mMMWNhVanthemcase of@prlvate 1nformatlon.whlchulsrsubmltted‘towrherm

Government in the form of standardlzed report Formg.” Yet, -

although the ‘disclosure of information i a’ partlcularistéﬁ¥-z
doréiéédjrepdrt:form”mightxnot Be injurious to companies within
one indﬁotry; disclosure of he samé type of ‘information might-
be harmful to companiss in anbtﬁe'f'-in'ahs{fy‘.-" simi1arly, ‘1t 15"

conceivable that there could be ‘a dffferefit’ 1mpact on digclo=:

sure of identical 1n£ormawlon relatxng to dlfferent companles
v ‘
within the same 1ndustry;- --and; classes-of 1nformatxon'pre-.

vrously determlned not +o be confldentlal may, through changes

w;thln a g__pany or 1ndust£1; take on added competltlve 51g—'*“

nlflcance w1th the passage of time. “These possibilities’ have
been acknowledged even by thOSB who support the- concept of
category determlnat10ns.2 Accordlngly, regulatlons governlng
dlsclosure of categorles of documents ‘should not. bé considared
would allow a submltter to dpmonstrate that, desplte an agency s
general‘datermlnatlon that a claSs or catégory‘of ‘documents

is not coﬁfiééntiaff'discioéhré‘of:documénts?w{th{n that'

1/ It is noteworthy that courts hdve, in reverse FOIA"actions,
reached conflicting conclusions regarding the confldentxallty

of the same types of ddcuménts.  Compare, e.q., Westinghouse .
Electric Corp. v. Schlesinger; supra,-with Hughes-Ajrcraft. Corp.

¥. Schlesinger, 384 F.Supp. 292 (C.D.Cal. 1374}, appeal pending.
2/ .See Clement, supra, 55 Tex.L.Rev. at 639,
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..federal .agencies.andidocument.requesters.-persist-in their -

T4

cases. . -However, because the :courts "have octasionally dis-

- agreed as to the basis of .that jurisdiction,” and Because &= &

contention thatlthe-federelﬂcoufts3dddﬁot“hade?jﬁfisdiétibﬂ“e;gr
reverse FOIA cases,wlegislative*clarification"is'désifabie;“
'.fThe:FOIA-eXPreSSIY,Sranﬁs,federai"distriet“ébﬁfts;%”

jurisdiction in cases brought to cedpelﬁdisclesure of db&ﬁ—'
ments»under'the;Actzzu;:IsfnotEthe submitter: of such docu=
ments -- whose: documerits: are:at stake-and who asserts that’
displqsurerwou1d=vielateﬁtheiActi;=ﬁequalliﬁénﬁitied to hig i
day in court to seek review of an adverse disclosure decision?

All courts have agreed that, ;ndeed the submltter has such

a right and that the courts possess adequat -ion

to protect that rlght.

Congress can and should p t thls 1ssue to rest by

expressly provxdlng by amendment that the dlStrlCt courts,"ﬁl

on complalnt, shall have jurlsdlctlon over reverse FOIA cases._‘.‘E

B. De Novo Rev1ew In Reverse
FOIA Cases

In addltlon to- challenglng courts' Jur;sdlctlon overgg

reverse FOIA actions, federal agen01es and requesters have

unlformly asserted that, in a reverse FOIA actlon, the dlstrlct

court. may engage only in. a- 11m1ted rev1ew of an agency declsloni

to dlsclose to determlne whether the agency has abused ts dis-

cretlon or acted 1n an arbltrary or caprlclous manner.

1/ BSee, e. g., Westlnghouse Electrlc Corp. v, Schleslnger.
supra, 542 F.2d4 at 1203 10; Sears II, supra.

2/ 5 U.5.C. §552(a) (3).
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Whlle most courts have held that & reverse—FoIA
plaintlff 15 entltled to de novo judicial review, IEGlElathe.

actlon expressly establishing thlS right 15 nonetheless neces-

sary because the 1ssue cont nues as a source of lltlgatlon

and confllctlng Jud1c1al oplnlons.

Leglslatlve recognltlon of a submltter s rlght to .

de novo JudlClal reviey is also de51rable 1n llght of the nature_
of the admlnlstratlve &ec1510n—mak1ng process in whlch the o
-submltter s rlghts‘ere 1n1t1a11y determlned. Whlle the agency
employees who pass upon dlsclosure requests are skllled at
performlng thexr prlmary functlons..they are not properly quall-
fied to assess the serlous 1mpact which dlsclosure of assertedly
confldentlal commer01al tnformatlon w1ll have on the submltter.
Thus, most government employees who pass upon FOIA requests
and clalms of exemptlon are prlmarlly tralned to perform wholly
dlstlnct job responslbllltles, thej are not, however, elther
expert eeonomxsts or judges, and have no. adequate tralnlng or

experlenoe elther to: 1ndependently analyze the 1mpact of

threatened dlsclosure or to assess competing clalms and

',expert testlmony as to what ef-ect dlsclosure w1ll have.

T SOme . government agenCLes have admltted as much, statlng b o el

this Suhcommlttee that they do not have the capablllty to 1nde—

pendently evaluate the ompetltlve nature and Value of much
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as’ has already been observed, [l/} in most
“instances; sufficient knowlcdge Tto assert pro=roiiaon
,perly the private party's right to confldentlallty.
"And it must not'be forgotten: that: the:protection:
..of a competitive position is both a valuable and
TofEs n complex matter, dependent upon*full proof,'

'Should hot. the persen-who is' threatened: wlthn
harm through a dlsclosure, which the Congress
has indicated clearly is against the public
poelicy as expressed 1n the FOIA 1tself be the

equity action in whlch he can’ have a de ‘Hovo: tr1a1°
. The envious competitor or the curious busybody

demanding access to that private: information’

has the right to such a de novo trial. The Act

gives it to him: ° But is not the-same - right to be -
..Aimplied, when the suppller, with a right that )
Congress gave him 'not-only’ as‘a matter of fair-i-

ness but as a matter of right™,’ séeks what may

be regarded as correlatlve rellef’" 2/

-‘Slmllarly, it must also be’ rezalled that’ many -agen

cies are now characterlzed by “an’ 1nst1tutlonal Bias"in' favor of

disclosure Which'may'render'thése agencies insensitive to Brsid
nesseé Hlalms of confldentlallty and may well" 1mpa1r the agency s
ability to develop a falr and adequate record of the admlnlstra—
tive actlon.f ' SR

“Just ag Congress reéogniZeﬁ‘tﬁaE gé‘gézé feview of an

agency deciSion not Eo'diéolose was ‘necéssary to "prevent

1/ The Fourth Clrcult, quotlnq several commentators, observed
That !'the agencies cannot always be relied upon to protect,
adeguately the confidentiality of ‘that informaticn. *** Counsal’
for the agency:.:; has little.or no incentive to:protect the
secrets of the business community. *** Tt may be bad for
appearances:in a period of. "openness" and "honesty" for an .
agency to refuse disclosure from its files.'"--In" ‘contrast,”
"the individual -is -more aware.than, the agency of the potential
competitive harm he will stiffér-should- information-be- released.”
542 F.2d at 1212. See O'Reilly, supra, 30 Bus. Lawyer at 1134;
Reverse FOIA Suits, supra, 70 Worthwestern U.L.Rev. at 298-9.

2/ 542 F.2d at 1213.
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. nlshed pursuant to requlrement for even thouqh the Govern-

ment possesses the power to collect the 1nformat10n, coopera~

tlon by the subm'tter may ;mprove both the qualmty an quantlty
EEES 17 : e

grams gravely 1mper11ed 1f prrvate documents, 1nclud1ng com~ '
,petltrvely damaglng or embarra551ng 1nformatlon, were to be'
publlcly dlsclosed Dlsclosure would dlrectly dlscourage

compllance and would dlsperse a cruc1al source of 1ndustry

-1nformatlon to the Government 1f the sense of 1ntegr1ty

with whlch 1t was ngen was not respected
A number of agenc1es have formally recognlzed thls
prop051tlon, though thelr adherence to 1t 1n practlce has )

&AAEEEHgiess Eﬁ_n compIete“—“For—exampler—the Department of Labor

has recognlzed that "[d]lsclosure of 1nformatron obtalned [1n] )

confldentlallty would hamper operatlng programs by redu01ng

the quantlty and rellablllty of the 1nformatlon Wthh we ) i
i g o i e onligg
recelved ...f_ ) Slmllarly, in FAA Admlnlstrator V. Robertson, .

where the Supreme Court held that 1nformat10n provrded o
the agency by commercral air carrlers was not dlsc105able, the -

I/ I € 6040

2/ Hearlngs on S 1335 Before The Senate Commlttee on-the S
JudL01a£¥, 89th Cong., lst Sess., 436-437 (1265); see also
Government Operations Committee Hearings, supra;iat: 1619. -

3/ 422 -U:s, 255 (1975} .
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In fashlonlng any amendments to, or guidance under,
,Exemptlon 4 Congress should con51der the effect whlch dlsclo—

sure of confldentlal busrness 1nformatmon must necessarlly have_

on the”fhture sub i BE such 1nformatlon to government aoen—lr
cles. Absent such en accommodatlon,'the certaln effect of f. .
dlsclosure w111 be the 1mpa1rment of the Government s ablllty
to obtain 1nformat10n necessary for the effectlve 1mplementa- ‘T:
tion OF 1mportant regulatory programs. ' ' o
B concnusxou o

The Freedom of Informatlon.Act was concelved as arni.

means of remedying rampant government secrecy regardlng mat—

ters whlch Congress belleved should be subject to publlc scru-

tiny. The Act was de51gned to brlng these matters.w1th1n )

th'reby to make govern-

public reach, vrew and cr1t1c;sm, an

ment. mofe responsive to the Cltlzeﬁry ‘The goal of the Act “'.'ilj
was 1aud1ble, and whxle not w1thout probleme, the Act hasl;ﬁrrr -
during 1ts flrst decade achleved that goal to a remarkable.
degree.' ' - e ; e s er

o The Freedom of Informatlon Act was not, however,

'1ntended to affect 1ong Standlng and well founded practlces

of bu51ness secrecy.‘ The 1eglslat1ve hlstory and the exemptanS

themselves reflect that Congress dld not 1ntend, in 1ncre351ng

public access to 1nformatlon concernlng how the Government

operates, €6 1nvade the prlvacy of buslnesses whlch submlt

infoimation to “the Government show;ng how they operate.
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Mr. Prever, Now we will hear from Diane Cohn, an attorney on the
staff of the Freedom of Information Clearin%house. The clearinghouse
is a project of Ralph Nader’s Center for the Study. of Responsive Law
and is involved in a broad range of FOIA litigation. s

. Thank you.very much for joining us today. We will ask you.to .
. proceed in any. way FOousee it ...l e i

STATEMENT OF DIANE B. COHN, FREEDOM OF INFORMATION
CLEARINGHOUSE - S

'Ms. Coun. Thank you, Mr. Chairman.” S .
I very much appreciate your invitation to appear before the sub-
committee today to address what we now all recognize to be the many
problems presented by the trade secrets exemption of the Freedom of
Information Act and the so-called reverse litigation which has resulted
from it. We ars very pleased that the subcommittee is-undertaking this
oversight hearing with a view toward exploring what legislative
changes might be appropriate for resolving the myriad problems and
uncertainties which exist under the present state of the law. s
There is now an ever growing list of conflicting judicial opinions
which have attempted to delineate the rightg of submitters of informa-
tion to enjoin the disclosure of information which is claimed. to.be
confidential and commereial within the meaning of exemption 4. Many
of these actions have arisen in response to requests by public interest
groups for access to information such as civil rights compliance re-
ports and affirmative action plans. . o R
In one such case, the U.S. Court. of Appeals for the Fourth Cireuit
found that these reports constituted confidential commercial informa-
‘tion, disclosure of which was absolutely barred by 18 U.S.C. 1905, a
broad criminal statute which applies.only to disclosure, not authorized -
by law. I o S . oA
T am referring to Westinghouse Electric Corporation v. Schiesinger,
542'F. 2d 1190 (4th Cir. 1976), cert. denied, 431 U.S. 924 (1977):"
As Mr, Braverman indicated, despite conﬁic_ts between. this decision
and other opinions rendered in the District of Columbia cireuit, the
ISupre_me Court refused the opportunity to resolve these questions of
aw. N S -
Just last week, however, the third circuit correctly coricluded, we.
think, that the FOIA exemptions are merely permissive in nature;
and, therefore, allow the Department of Labor to promulgate regula-
" tions authorizing disclosure of civil rights compliance information—
notwithstanding the applicability of an exemption—when the public
interest would be furthered theveby. OZ%rysler Corporation v. Schles-
inger, Nos. 76-1970 and 76-2238 (3d Cir., Sept. 26, 1977). In.addi-
tion, that court held that if this civil rights information 1s properly
released pursuant to such a valid agency regulation, it is an authorized
disclosure for purposes of 18 U.S.C. 1905, Authough the Supreme
Court will once again have an opportunity to attempt to reconcile -
these conflicting interpretations; the fact will remain that the process
of applying the prevailing National Parks competitive harm test may
continue to require expensive and time-consuming trials—see ‘Sears,
Roebuck & Company v. GSA, 553 F. 2d. 1878 (D.C. Cir. 1977)—a re-

A R B ey et e o
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competitive harm, but instead out of fear of possible title II suits
or adverse public reaction to an unsafe product. Surely, these types of
harms are not protectable under the FOIA’s exemptions from
disclosure. o
While we are not suggesting at this time that Congress need clarify
. its intent by amending the language of exemption 4, we would suggest.
~—-that-this subcomitnittes ask every agency to submit a 1ist of the cate-
gories of documents for which. requests relating to the fourth exemp-
tion have been received. . S y .
After having a true picture of the parameters of the problem, it may
be simpler for Congress to enact legislation which establishes that cer-
tain types of information are specifically not.exempt from disclosure
and must therefore be disclosed. In fact, Congress has already utilized
this very method of enacting such statutes, which might be called
“reverge (b) (3) statutes.” The IRS statute requiring the disclosure of
revenue rulings and related documents is just one case in point. See
5 section 6110 of the Internal Revenue Code, as added by the Tax Reform
Act of 19786. . ‘ . R L
I think that this is the type of statute which. Commissioner Kennedy
is suggesting that Congress enact to mandate the release of safety and.
efficacy data, although, under our reading of the current law, we feel
that FDA has ample authority to release this type of information. . -
While our first concern is thus that too much information is _bein%

- withheld under the guise of exemption 4, the second proposition whic
we find equally compelling is that each submitter has the right to be
given an opportunity to make its interests known. In this regard, we
believe that a number of procedural changes may be appropriate with:
respect to the treatment of documents submitted in the future.

. We would therefore make the following recommendations which.are
designed to help protect the interests of all concerned. parties, without:
undermining the FOIA’s: policy of the fullest. responsible disclosure.
‘We believe that such procedures would at the same time relieve some
of the burdens and delay which are now an inherent part of the proc-
essing of requests for records which are claimed to be protected under
exemption 4. _ . . T

Identification should be required upon submission of exemption 4
material. In order to expedite the processing of a request for material
that may be exempt, the submitter should be required to specify.
at the time of submission what portions of the information are claimed.
to be trade secrets or confidential commercial information. Each claim:
should include a brief statement of the basis upon which the com-
pany asserts that exemption 4 applies, as well as an indication of
whether the necessity for confidentiality will be altered in any way:
by time or future event. Finally, the submitter should identify the in=
dividuals who are prepared to come forward and explain in greater:
detail the need for confidentiality at the time the request for informa-.
tion may be received. : o

While these procedural rules may impose a greater burden on the;
submitters of information who will in each instance be required to:
make a fairly particularized showing, we anticipate that such proce-:
dures will ultimately stimulate what the District of Columbia circuit:
has recognized would be “the simplest and most effective solution,”
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Information : The Reverse Frecdom of Information Lawsuit,” 5 Texag

- Law Review 587 (March 1977) at 598-600,619-624. = .

In this context, Congress should also clarity that 18 U.S.C. 1905,
which is a criminal prohibition against disclosure that is “not author-
ized by law,” is clearly inapplicable to situations where disclosure is

.made pursuant to a validily promulgated regulation, Even in the ab;

sence of such regulations, however, we believe that section 1905 has
not been construed in accordance with the legislative history of that
proviston, and a clarification of the scope of this broad criminal statute
would go far toward eliminating much of the time-consuming litiga-
tion now underway. For dn excellent discussion of the legislative his-
toryoand judicial interpretation of 18 U.S.C. 1905, see (lement, supra,
at 607-619, R ' R
We do not, however, believe that agencies should necessarily be en-
couraged to designate by rule categories of information that are
deemed: to be exempt under exemption 4. Such 2 determination is es-
sentially a legal one, which would not be binding in the sense of depriv=
ing a requester or submitter of his or her right to challenge that legal -
conclusion in court. _ ‘ S o ,
Fourth, the requesters of information should be joined in reverse
suits: To guarantee that requesters of information also have a full
opportunity to be heard, we would: suggest that Congress legislate
changes which would eliminate the present forum shopping problems
which reverse suits have created. As already indicated above, the clioice
of an-inconvenient forum by the submitter who files a reverse suit may
etfectively bar participation by the requester of the information and,
as courts have recognized, the Gtovernment may not always adequately
represent. the prodisclosure interest. See Consumers Union v. CPSC,
SUpra. o : ' ) : i
At the same time, under present.law, agencies-may be required.to
defend several suits in different forums involving the very same docus
ments, and ultimately be.subjected. to conflicting judgments. See id.;
Robertson v. Department of Defense, 402 F.Supp. 1342 (D.D.C.1975).
In order to alleviate these problems and to-preserve the requester’s:
right to a liberal choice of forum in enforcing the provisions. of the
FOIA, we would suggest that whenever a request for information has
been made, the submitter who files a reverse suit be required to join
the requester as a party defendant, and the requester should then be
given the right to transfer the action to any other district court where
the requester could have filed suit under the FOIA ; for example, where

.. the requester resides or has his or her principal place of business, where

the documents are located, or in the District of Columbia. We would
note that the procedure we have suggested might require a legislative
modification of ithe general venue statute appheable in all civll litiga-
tion, 28 U.S.C. 1404(a), which provides that a case may be trans-
ferred to any district in which the case may originally have been
brought. It may be possible that a requester could not have obtained
original jurisdiction over a company in one of various forums desig-
nated in the FOIA, since that company may neither be incorporated
nor have its principal place of biisiness in one of those distriets,

- Another recognized barrier to enforcement of the FOIA by average.
citizens is the high cost of legal fees associated with exercising one’s
right to obtain judicial review of agency withholding. To assure that
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- Wethank you very much for your testimony. .

‘We will be in touch with you. :

Qur final witness today is Charles Derr, senior vice president of the

Machinery & Allied Products. Institute-which has been involved i in

: momtormg Freedom of Information activity. . e
We welcome you, Mr, Dexr. Do you have a statemeni;'ig

Without objeetion, it will be made a part of the record, and we Wlll

ask that you proceed in any way you wish.

STATEMENT OF CHARLES I, DERR SENIOR VICE PRESIDENT,
MACHINERY & ALLIED' PRODUCTS INSTITUTE; "ACCOMPANIED
BY PAUL J. SEIDMAN, STAFF ATTORNEY ' :

Mr, Degr. I am Charles Derr, senior vice president of Machmery
& Allied Products Institute. My associate 1s Mr. Paul Seidman who
is a staff attorney with the institute.

Since I am running the anchor lap in this relay I W111 make it ]ust
as painless as possible, Mr. Chairman.

I should explain that Machinery & Alhed Products: Inst1tute
(MAPI) is a national association of capital goods and-allied eq ul%)ment
manufacturers. Because those companies depend for their livelihood
and their progress upon high technology, they are perhaps more sensi-
tive than other business groups might be to the danger of losing busi-
ness secrets by reason of the FOIA or for any other cause.

We think that certain recent developments have made it especlally :
timely for the subcommittee’s hearmg and we commend the suboom—
mittee for its action.

You specified, Mr, Chairman, three speclal areas in which you
would like to have witnesses’ comments. Because our full statement is
in the record I will first summarize very briefly our general conclu-
sions and discuss briefly those ma,tters on which you have requested
special commentary.

Our recommendations in genera,l are as follows ﬁrst that Con-
gress should reexamine, with a view toward correction, the jmmense .
and growing burden on both Government and industry created by
FOIA bearing in mind that any solution; must protect private rights.
Second, we believe the act must be-amended: to require advance notice
to'a’ prlva.te source of information in Government hands of the pos:
sible disclosure of such information:-so that the source of the informa-
tion may undertake to demonstrate its: conﬁdentlal chara,cter and 1f
need be file suit to prevent its disclosure; -

Third, ‘we believe that- Congress should reoogmze in 1ts report of‘
these hearmfrs and by appropriate-amendment of the act the distine-
tion betweer public documents created. by (Government action; and
prlvate souree documents in the Government’s possessiom.. . -

" Mr. Braverman has nlready commented on that at some length and
T agree with what ke hasto sy '

“Fourth, by amendment of the sct and/or unmlstaka,ble la,nguage
in thée leﬂslatlve history Congress:should strike down the substantial
oompetltlve harm test of confidentiality and ‘simultaneously make
. exemption 4 to the act mandatory as 1t apphes to mformatmn Wluch

20-466 O - 7g = 1l
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In addition, 18 T.S.C. 1905 makes it a criminal offense for a
Federal employee to make disclosures not anthorized by law.of certain

confidential business information, knowledge of which was obtained

in the course of his employment. .
_ Finally, exemption 4 to FOIA makes possible the protection from

disclosure of information in Government’s hands which constitutes -

trade secrets and commercial ot financial information obtained from

a person which is privileged or confidential:

We recite these obvious facts because the interrelationships of these

three propositions raise two questions which we believe call for legis-
lative direction.

- First, is 18 U1.S.C. 1905 an’ éXempti_on 8 statute? If this criminal

~ statute is one of those statutes contemplated by exemption 3, then

information within its purview could not be disclosed, first, because

the exemption is mandatory on the agency; and, second, by providing

a clear statutory basis for a reverse FOIA injunection.

We believe that 18 U.S.C. 1905 should be an exemption 3 statute
and that Congress should make this clear by appropriate action.

Second, is the application of exemption 4 permissive or mandatory ?
We have already recommended that exemption 4 to FOIA should, as
a matter of policy, be made mandatory in its application by appro-
priate legislative action. We think our contention is made more per-
suasive by the fact that some courts have held that this exemption is
coextensive with'18 T.S.C. 1905 and thus in effect is mandatory
rather than discretionary. ' B -

We believe Congress should clarify this issue and, thus, we recom-
mend that exemption 4 be made mandatory in this application by
amendment of the act. . .

Now as to some other issues in the chairman’s Jetter—first, the scopé
of review of FOIA cases. o ' '

~ In discussing the jurisdictional basis for reverse FOIA suits we.
have already touched upon the question of the character of judieial
review. It can be de novo or a review limiteéd to the record of agency

proceedings.

The issue deserves legislative direction because it is freighted with:

constitutional due process considerations. Whereas there now is an

" absence of agency procedural safeguards such as those described in

the Administrative Procedure Act provisions relating to agency

adjudication; we believe due process requires a de novo judicial review

of an sgency decision to disclose under FOIA.

Moreover, elementary fairness would seem to require it sinceé in-
formation requesters having no interest beyond mere curiosity are: -
entitled to a de novo review of an agency decision to withhold informa-

tion requested.

On the other h.an'd, where the formal agency adjudieatory proce-:
dures compatible with the Administrative Procedure Act are available,:

it would probably be unnecessary to have de novo review.

The chairman’s letter refers to certain procedural alternatives in:
handling exemption 4 requests. One has .to do with the advance: .

determinations of confidentiality. T take it from listening to the .

testimony this morning that what you have in mind here is a proce-:
dure for inducing the voluntary submission of information by making:

a confidentiality determination in advance of the submission. Is that
correct, counsel ?

e
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Mr. Preyer. Thank you very much, Mr. Derr. You have outhned_ L

" your comiments very succinctly and: very much to.the point.:
I appreciate them véry much:”
Your statement would get us into a phllosophlcal d1scussmn of the

whole issue on the basis of your: statement ; L
.. Mr. Derr, I wish we counld,

““Mr. Prever. 1 am afraid that with the bells havmg ]ust rung that
this is'not a very %] ood time to launch that debate Perhaps we' can do
it again on some other.occasion. = .. Ut
Your statement certainly. will be. very helpful to us
Counsel; do either of you have any key questions? ... :
If niot, then we will thank Mr. Derr and congratula.te Mr Derr on’
putting thls in a nutshell. Tt is a difficult sub]ect to keep, in a nutshell,.
1 think you have done 2 good ]ob n summarlzlng your recommenda—:
~tions, o :
At this tlme the Chan- will ask that the record remam ‘open for 30
days to allow for the submission of additional comments. I have been
asked :‘by several people for the opportunity to comment further on .
these hearings, So, we will keep the record open for 30 days for that -
purpose. .- .. :
Any other wisdom you want to gwe us in- the next 30 da.ys we will
be glad to hear. _ — : :
F Sée apps. 7-20.] - o ' ' :
Mr. PreYER. At.this time the subcommlttee stands ad] oumed
[Mr. Derr’s prepared statement follows:] :
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“grounds to.object, either because of personal-
prlvacy or business secrecy considerations.  But
the stringent time requirements under the Freedom
of Information Act, as amended, as well as the |

. heavy financial and wanpower burden that ‘the Com-
mission would. be. obliged to sustain if it were to.

ACtemprto” exdmlu
- purposes, will generally prevent the Comission
.« from refusing to.make. diselosure un these base .
(Underscoring supplied )/1 A

guaranteed by the Act. aud its legislative history “then 1
time fox.a reexa.mination., Accordingly, we cnmmend the Subcommittee for
this oversight hearing X

w, The Justice Department position
point just made by reference .to the attitude of thar_ govemment department T
responsible for interprétation of FOIA. 'In his letter of May 5, 1977 to the o
heads of all federal departments and agencies, the Attormey Genmeral gadds

. reflect a, much larger vo ume of | admmistrativ
disputes over access to documents, ‘T’ am convince
that we should jeintly seek to reduce these disputes
through concerted action to impress upom all, levels
of govermnment the requirements, and the- spirit -of”
...the Freedom of Infprmation Act., The government. .
shouid not withhold documents unless 1t 48 important
to the public .interest to do so, even if there fs
some arguable legal basis for the withholding. TIn L
-.order to-implement this view,.the Justice Departm‘entl' PR
will defend Freedom of Tnformation Act sults only . L
when disclosure is demonstrably harmful, even if the = 7
. documents technically fall within the exempti
the Act. (Underscoring supplled )

the sole criterion by. which disclosure s, withholding is
private rights presumably ‘are to be ignored._ ‘Is this, the sam :
whose House .of Representatxves said, M. .. .. where the Government ‘has ™
obligated itself in good faith Aot to disclo e‘documents ot informatiun

which it receives, it should be able to honor such obligations’"/'z

1/ sEC Release No. 33—5571 40 Pederal Register, #7197, 8
2/ H. Rept. Ho. 1497, B9th Cong., -2d.Sess., p.. 10 (1966).

: (ﬁereh 4 .
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;- -Are.confidentidl private: documents converted into "Federal. docu-'
ments merely by.the fact:-of government.possession and which, :Incidentally;

may have resulted from a government requirement imposed upon the supplier. ... -

of information? We believe that a private document remains a private one
even though information. taken-therefrom may-be used confidentially: by
government. for' ita. purposes or, combined with:similar-information from -

Chaiman Preyer s letter of September 21 indicates that: the
central purpose.of-these hearings-1is". . ./to identify any problems. .
pregsented by .the existing .trade 5ecrets provisions of :the law and to
explore possible.alternatives.' . We suggest that the initial: failure to::
distinguish clearly between documents wholly of government: origin and. ..
private documents given to. government in. confidence may be one of the more-- -
important—-albelt one of the less obvious-~problems which these hearings -
seek to identify.

-_._.With‘-qne exception-~Exemption3/l--so—called "exemptions' to. - - :
FOIA are permigsive, not mandatory.  In ‘short, they: are exemptions which .: ::
do not .exempt: save in those cases where fact and circumstance combine o ::
persuade.a. civil.servant to withhold .information. sought by-a:-requester: ::

Exemption’ 4:to POIA-15 s581d to ‘protect from discldsure Mi . s trade secrets.. - - B

and commercial or financial information-obtained from .aperson. and.privi—
leged or confidential."/2 Manifestly, it applies largely if net wholly to
documents of private origin.. Because of our:conviction that such documents
are different iIn kind.from those -of.government origin, we believe.that
Exemption 4 should.be mandatory without question-and not: pemissive in
character. We recommend that -the Act be.so-amended. . '

Congressional Intent Vs, Judge Made Law

of all the. ';';.; o a problems present:ed by the existing trade secr:ets
provisions of [FOIA]," .pexhaps the most serious is.the judiclally-devised
test for determining whether.or not private information in .govermment . hands
is "confidential." -Both-House and. Senate Teports.on the-Freedom of :Informa-
tion Act make clear that Exemption 4 was intended to:cover- information that
". . . would not customarily be made public by the person from whom it was
obtained by the Covernment.”/3 Both reports list examples of information

i7 Exemption 3 to FOIA, as amended in 1974, appiies to matters "speei—:
fically exempted from disclosure by statute:{other than section - :
552h of this title), provided that such statutd {(A)-‘reqilres that
the matters be withheld from the public: in such-2 manner: as-to leave
0o’ digcrétion on the 1ssue, or . (B) establishes particular-criteria -
for, withholding or refers to pax:t:lcular types of mat.l:ers to be
withheld.". ; :

2/ 5 U.5.C 552(b)(4) e

-3/ The language quoted ie from H Rept. No. 1&97 89th Cong., 2d Sess.,

p.- 10 (1966)._. :
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~— A burden of proof rest which defies definition, much . .
" "less satlafactiom, 1s made even more onerous by the
_bn‘.ef perdod of time--ten dayg--within which the agency
generally must respnnd te a request and the submitter .
must present proof of competitive harm.

—  All litigatiun y
T ntended to satisfy the extraordinary burden of proof
impoeed by the. "substa.ntial competitive harm" tegt——

‘and which may appruach in.complexity antftrust litd-::
gation——can be’ cru-hingly expensive. . :

-~ Rather than protecting private rights confided: to
government, - the- judicially—amended Exemption.4 em-
powers a c:i.vil servant——because the exemption. is
di-cretionary rather than r_nandatory_——to digposge-of. : -
such rights if he judpes that proof of "competitive
harn' submitted by.the source, is.insufficilent to:
satisfy National Parks. . .

——  Once trade qur_ets‘i;‘_!ghich E;:emption .4,was -Intended: . - el -
to protect have been.handed.over there is literally % .
no means of adequate ‘recourse or.recoupment.. The:.. .-
value of a trade secret 1iés in the fact it 1s secret,
discleosure destroys that value. forever. Lo v ROREA

— As moted abev&,—the Housa_Cmittee T _port -on: the :
Freedem of Information Act says, ", . .. .where the-
government has obligated itself in good faith not
to disclose documents or information which it re—
ceives, it should be able.to :honor such obligations.!/1 -
The "competitive harm” test has.been applieddin-guch.a-
way that government may not be able to keep:its word :
given in good faith. : We think that this is neither
the intent of Congress nor. responaible govemmeut.

PR

Let us sum up briefl}r. Reeognizing the well-nigh impossible
burden of proof inherent in its initial formulation of the "gubstantial
competitive harm" test, .the court.in National Parks Il ‘has. rediiced sonie-
what- the rigor of that test,. We think the. test was--and is—~wrong under
either National Parks I or National Parks TEI.:. Therefore, we recommend
that Congress amend the Act .to.reaffirm its original intent by making
Exemption 4 mandatory in its application to information that: ".. v -
would not customarily be made public by the person from whum it was '
obtained by, the. Govemment o . S B I S

1/ H, Rept. No. -1497,; B9th, Congi,.2d.Seas., May: 9, 1966y p. 10y =
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of this character have been numerous, the courts have been unable to agree
on the proper juriadictional basis, for granting reverse ‘FOIA reltef. The ..
importance of "the ue lies in he’ fact that its resolution may. determine
whether judictal review of an agency décision to disclose is limited. .to the
administrative record or is to be undertaken de novo.

noted that ¢

L.
jurisdicticmal basia for reverse
FOIA relief and‘t_ pe. of judicial review is far from clear, .. .. .
We belleve Cnngress should, settle the ‘matter, by providing through amendmeut. L
a statutory’ basis for judicial review de novo of, an, agency deciaion to
disclose,  * 7 . .

The substantive basis for reverse FOIA relief.=~As the Subcom~-
mittee Imows, _Exemption 3 'to FOLA~-as fmended by.the Sunshine Act-—protecte. i
from voluntary agency disclosnre infotihation "specifically exempted from
disclosure by statute {other than section 552b of this title), provided
that such statute (A) requires that the matters be withheld from the public

in such a manner as to leave no discretion on the issué; or (B) establishes ' =~

particular criteria for withholding or refers to particular types of" matters
to be withheld." In addition, 18 U.5.C. §.1905. makes it & criminal offense

for a fedcral employee té make. disclusures bt authorized by, lag" _of . certain.. -

confidential Business information. knowledge of which. ‘Was, obtained’ during the.
course of hie employment. Finally, Exemption 4 to POIA mikes possible the
protection from disclosure of information dn. govemmem: s hands which: con-:
stitites ", . . frdde se¢réts and commercial or financial information.ob-
tained from s person “and privileged 6r confidential " . The relationships of
these three facés raise at laast two’ questions which, call for "legislative
direction. Each is discussed helow. a . o ) .

“(1)" 15 18 Ui8.C. 8 1505 4n_Exenption- ‘statutel-—Tf this criminal L

statute is ome uf those statutes contemplated by Exemption 3, theén infor- . . s

mation within its purview could not be disclnsed—-first because the
exemption is ma.ndatory on the agency smd second, by, providing a;clear, .
statutory basis for a reverse FOIA" injunct:ion. . .

Wé ‘believe that 18 U.§.C. § 1905 should be an Exemption 3 .
statute ‘apd ‘that Congress should make this ¢clear by appropriate action.

(2) 1Is the application of Exemption 4 permissive or mandatory?-= """ 0"
We ‘have- already recommended that Exemption-4-to FOTA should as'a matter.: . .
of policy be’ made mandatory' in its application by apprupriate legislative
action. We think oir contention 15 made more persuasive by. the fact .that. . .
some courts have held that this exemption is coextensive with, lB U 5.C. e
& 1905 and thus 1n effect 1s mandatory rather  than discretionary in effect. .
We believe Congress should ‘clarify this, issue ‘and we Tenew our reeonunendation
that Exempt:icm 4 be” msde mandatory in its application by amendment of the .,
Act. k : : . i e IR

Scope 'of review\: of reverse FOIA cased.—-In :dis‘c.ilssindg.':éﬁe
Juriadictional bazls for reverse FOLA suits we have already touched wpon
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On the other hand, :l.f we are diacuasing an’ advance detem:lnation o
procedure by which an agency--e.g., EPA_[__-—--seeks to Induce the voluntary
submlizston of confidential private information, then obviously a different
set of considerations would apply. The virtue of such a procedure lies in
the fact that the submitter of information knows before submitting it that
information confided to govemment will 'be Becure. Or does he?l A possible

of making an advance determination would be subject to disclosure by FOIA
request during that period of time. If this possibility can be overcome,
it would seem to us that advance determinations in this second situation we
have hypothesized might be a very useful device.

(2) Class determinations through rulemaking.--We have three comments
on this suggestion. Firat, resort to claga determinations of confidentiality
would require abolition of the National Parks "substantial competitive harm"
test of confidentiality under which nothing is confidential per se. We
have, or course, already strongly recommended that test's repeal.

Second, adoption of our earlier suggestion that Exemption 4 be
made mandatory as to Information the submitter would not customarily release
would represent a most significant and a very proper class determination—-
and one wholly in accord with the original congressional intent. Accord~
ingly, we repeat the recommendation.

Third, if class determination is not to be accomplished by making
the application of Exemption 4 mandatory, we think this approach could be
used to eatablish "gufdelines” in advance but with the necessity remaining
for an ad hoc decisfon consistent with those guidelines in the individual
cagse, We understand that EPA currently employs such a system and 1s con=
vinced that 1t is simplifying administration./2 We believe this approach
deserves further study,

(3) Advangce notice.--We have already-—and repeatedly--urged that the
Act be amended te require advance notice to a source of 1unformation that
such information may be disclosed under FOXA.

{4) Formal agency proceedings.—-In discussing "scope of reviewy of
reverse FOIA cases” above we have already suggested that steps should be
taken to correct the imbalance of rights now existing as between informa-
ton suppliers and information requesters. A requirement for formal agency
proceedings in the handling of requests under Exemption 4 and reverse FOIA
cases as well would substantially redress the present inequity. .

We have no procedural or substantive reforms to suggest beyond
thogse discussed above. In conclusion, let me express again our appreciatiom
for the privilege of testifying in this important hearing on the administra- -
tion of the Freedom of Informatiomn Act.

1/  See pertinent EPA regulations at 40 C.F.R. & 2.206.

2/ 40 C.F.R. § 2,207.
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Honorable Richardson Preyer .
House of Representatives - .- G
Washmgton, D C. 20515 ) QEC" “5. i

Dear Mr. Preyer.

<1 am pleased to furnlsh the following addltlonal 1nformat10n e

for the record.of the Government Information and’ Individual’ Rights'
Subcommittee: hearing about'the trade secret exemption of thé .
Freedom of Information Act (FOIA) as requested in your letter of -
October 25 1977. '

1) Iu cases” 1nvnlv1ug Freedom’ of Informatlon Act requests
2 .¢- for possible: confidential- businass’ information, we
understand. EPA may issue an initial’ pro forma® denial -
.to the‘requester to allow time: to contact the'submitter *
of the data.

a) Where pro forma denlale are used -how’ frequently
i are’ appeals’ decided w1th1n the twentywday
5 statutory timé: 1imit° '

Answer: In approxlmately half of the cases where an appeal is made
from an initial denial on the grounds of 5 U.S.C. 552(b)(4) EPA is
able to render the appeal deéision within the twenty-day statutory
time 1imit. In those cases where the appeal decision is not made
within the twenty-day time limit, the delay is most often caused
by the large nuwbers of affected businesses and large amount

of information involved. In cases where a single affected business
is involved, we usually have Little problem meeting the statutory
time limit,

b) Do you ever use pro.forma denials when the material
involved is covered by a Freedoem of Information
exemption other than the (b)(4) exemption?

Answer: When more than one exemption is applicable to informatiomn,
the EPA program office responding to the request may cite one or all
of the applicable exemptions. In cases where the information may be
confidential and the program office cites 5 U.S.C. 552(b){4) as the

(173)
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N Answer:  When a request is ‘mads under FOIA for 1nformation Withlﬂ
a class covered ‘by. 2 -clags detarminatlon EPA issues a pid forma
jnitial denial if the information is clalmed as confidential, and
requires the affected.business to substantiate the claim. TUpon .
receipt of ‘the substantiation, wé eValuaté the ubstantiation in
light of the criteria set forth in the class fiination” and - '

o @ped derwhether-the- Bpeclf1C“inf0rmﬂt10n A queetionals«confldential.-m i
The class determination helps us by cuttlng down on paperwork and
allows us to parrow the issués addressed by the business in its
substantiation.

d) Can’ a subm1tter "ot requester, or cther interested
party, challenge & class deternination?’

w : Answer: Any person could challenge a class determlnatl n in’ general.
However, it is more llkely that & Tequester or an afféctéd business
“would challenge a class determination when it is applied to'a :
specific request for 1nformation. “In that case, the class determlnatlon
is really a part of the. specif1c determination in the partlcular case )
e and could be challenged as such.” e

oe) should ‘the’ FOTA Bé amended to permlt EPA to 1ssué B
o blndlng class determ1natiune? If 29, how7ﬁ..

© Answer: By "blndlng class determinations" T assume you mean deter-'
minations that classes of 1nformation are conf1dentia1} In these cases
the determ1nat10n would be binding for ‘all information Withlﬂ the class o
and would elimlnate the need for, 1ndlv1dual determinatlnns in reeponse -
to specifié reduesta. Such,an approach would be’ useful in some
situations. Inevitably, however, it would result in confidential ~
treatment for some information that could not meet the independent
Tequirements necessary in an.ad hoc determina:ion. Such ‘an amendment
would mean that agencies would be able to deny teqﬁests for some infor-
mation that would not be confidential under current law. ' Adoption of
such an approach would indicate a philasophical change in direction for |
the FOIA against dlsclosure. EPA,ls unt ready to take a'positlon on this
Mtter- P E . PRSI . - .

f) Are there other categor1es of 1nformation for whlch
: class determlnations could be made?

Answer: We “have several categories of 1nformation under conslderation
for class’ determinatlons at the present time: infnrmatlon in contract
proposals,’ informatlon in the’ Natlonal Emissions Data System, and R
information received under, gection B(b) of the Toxic Substances Cnntrnl__
Act relating to the inventory of chemical substances.' :
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of the Clean Alr Act, 42 U.S.C. 7417(::), 7542(b); and 7607(a); "
section 13(b) of the Noise Control Act of 1972,-42 U.S.C. 4912(b),
" section 1445(d) of the Safe Drinking Water Act, 42 U.5.G..3003-4(dy; -
and sections 308(bY and 509(a) of the Fedéral Water Pollutlnn Céntrol
Act Amendments, 33 U.S.C, 1318(b) and 1369(a).]" Also 5 UL8iC. 301 ¢
authorizes the head of an agency to prescribe regulations for the-'e
government of the: agency, ‘thé performance of its bisiness; and’ the 1'

preservations: of- its’ records, papers, and property.  Under these”
various authorities EPA has determined that’it must have that infor-
mation identified af the time of submisslon'so that' EPA can meef iés
obligations under its substantive statutes, Tt is clearly within

the Agency's dlSCIetan to promulgate rules to carry out its statutory
mandates. S o

¢) Do you follow the same practice if the 1nfoi— '
“ ' mation requeésted is exemptlon 3 mater:l.al'J

Answer: EPA has no statutory authority that bars release of certain
information under- 5-ULS.C. 552(b) (3)¥(a): The- spec1flc statutes cited
in the answer above) ‘however; may be statutes within 5 U.S.C. 552(b)
(3)(B) .in .that they either establish partlcular criteria for with-.
holding or refer-to* garticular types-of ‘mattérs-to° be withheld. Ve

- follow the same process for 1dent1fy1ng information submitted under
any of our statutes, even those tlat might be under ™5 U.5.C. 552(b)(3)
(B}, because EPA.is not in thée best: position to ‘identify information
that is confidential, The businéss’ submitting” the information is in
the best position to dgdentify 1nformat10n that may be chfldEntlal
under a specific statute. R

4} Your tegulatloné'ptb%ide'fof'detefmlhéfions of
“the- cnnfldent1ality of information hefore formal :
subm1551on

a) “How do you treat a” FOIA' request for’ 1nfor— o
“‘mation’received before a determination’of’
confidentiallty has been made? S

Answer: I belleve your “feferénce hére” 1g to EPA‘s "advance chfl—
dentiality” Geterminations.™ - If EPA receivés a request under  FOIA™ '
for information that i3 tnder consideration’ fo¥"an-advance éonfi-*~
dentlalicy determiuation, one of tio situations would ociut. If
the information in*guestion”was not’ifi‘the- possession of’ EPA it~
would not be an Agency record and thetefore not: stbjéct’to FOIA.”

If the information were in the possession of the EPA legal office
for the limited: purpose of’ review foX" an" advane ”confidentlallty
determination when the FOIA request was recezved EPA woulddeny
the request on thé grounds that' the 1n£ormation_had been submitted .
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Answer: . Section ‘14(a) of the Toxic Substances’ Control Act (ISCA)
states that EPA may not disclesSé-any information obtained under
TSCA that is exempt from disclosure uader 5 U.S.C. 552(b)(4).
This speciflcally éliminatés Agency discretlon ‘to’ disclose such
information. " THe¥e are specific’éxceptidns’to’ this"in" section R
*14. ‘EPA may disclose information that otherwiseé-woild-be-confi~ = -
tmtmmess-QEAEL AL, (a)mtO”OffIGEKS. x.employees of the United States with

duties under any'law pEotection” of ‘health’ or “the’ environment

or for law enforcement  purpsses,  (b) ‘to tontractors of the United
States performing contract work under TSCA, (c) when necessary to
protect hédlthor theé environment against- an unreasomable risk’ to'"“"'
injuky; ‘and (d} whei rélevant to'a proceedlng under TSCA“if the' '™~
disclodiire ‘1g-mnade in-a way that preserves confldentiallty to the
extent ‘practicable ‘without 1mpairing the' ‘proceeding. In_addition"j
section 14(b) States that EPA miy not deny rYequésts fot data from °
health’ and safety ‘stidies for #ny chemical ‘substdned Gr mixtuke ~
distributed in-éommerce or subjeéct to certalu TSCA requirements on o
the grounds of “5°U.8:C; 552(b)(4), ekcdept to’ the extent the data :
wonld disclosé- progesgds Gged-ifi- manufacturing oT proce551ng ‘ofra ¥
chemicak substance mixture ‘or the portfon-of ‘a’ ‘mixture comprlsed
by any of the -chemical substfances in’ it Sectlon 14 requlres that”
EPA give 30 days- ddV¥iice notice before public- disélbsute of “infor--
mation-that-has béen claimed ‘as confidential’ (except in the case
of the four cypes of dlsclosure discussed above)‘

LERY aIn'a"rulemaklng‘proceeding;-what 18" yolT S
policy if a company asks for a confidential -~
. treatment of 1t5 comments’ .
Answer : EPA has no agency—w1de pollcy on this issue. Some offices” -
will accept confldential comments and others will not. We are
currently reviewing this -isSue with-&'view to establishing an
agency-wide policey.

a) How could anyone challenge a rule which
‘was base& on secret comments?

Answer: If EPA treated certain comments as confidential in certain
types of rulemaking and EPA relied on those comments in part or im
whole in making its decision, EPA would acknowledge trhat reliasnce in
the public record amnd, to the extent possible, would disclose the
substance of those couments while protecting the part that fsg confi-
dential. If somecne challenged a rule that was based on confi-
dentigl information, EPA would ask the reviewing court to place a-
protective order on the information allowing the challenging partY‘
to review the information and challenge it in the court but not Y
allowing the party to disclose it outside of the court proceedings.
In this way the party could participate fully and have access to all
of the information that was the basis of the rule; yet the legitimate '
confidentiality interests would be protected as far as public disclosure.
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- AgENCY WH'IGH DIscuss THE . PROBLEMS INVOLVED IN ﬁANDLING
CONFIDENTIAL BUSINESS INI“ORMATION :

%,

& UN!TED STATES ENVIRDNMENTAL PROTECTION AGENCY e
& . WASHINGTON. D.C. 20460
JUN 27 T

) E T oFFicE oF
MEMoRaNDIM - 0 L T T SeEAL copes,

SUBJECT: Furnlshlng Confldentlal Bu51ness Informatlon to, EPA.
nContractnrs and qp optractors to Gather Informatlon

FROM: G, Wlllla.m Fnc}:b
General Couusel (A-130)

¥

,Deputy Assistant Admlnlstrators

TO: Assistant Admlnlstrators &.

EPA's regulatlons concernlng the confldentxallty of buslness infor—
mation in 40,CFR Part. 2 Subpart B (41 Federal Register 36306,
September 1, 1976) specify the. circupstances under which,EPA. may et
make otherwise: confidential business. information available to EPA .
contractors for.performing work under a contract. . Under su;h cir=.
cumstances, :the. regulations ;require. that a specific.procedure. be,
followed before information is made available to 4, contractor..

The specific procedure appears in 40 CFR 2.301(h), attached.

Before information gathered under one of-the acts may be given to a:..
coatracter, the EPA program office for which the contract work is
being done Tust -make a wrltten determinatlon .that a.disclosure of - .
to carry out its work. The information cannot be disclosed to the
contractor unless there is a claunse in the comtract that follows

the requ:.rements of 2.301L(h){2) (ii).

Attached to this memorandum is a copy of a comtract clause

entitled "freatment of Confidential Business Iaformation."” This

clause meets the requirements of 2.301(h). The clause was written by
my staff in consultation with the Contracts Mznagement Division.

This clause will be made an optiomnal clause to be ineluded in contracts
as needed.

It has come to my attention that there may be contracts entered

into after the October 1, 1976, effective date of the busipess confidentiality -

regnlations that involve EPA furnishing confidential information to
a contractor but which do not contain this clauwse or a similar one.
In addition, there are contracts entered into before October I, 1976,
that are still in force with work being performed under them at the
present time. Some of these are level of effort type contracts and
others are long-term contracts. If these contracts invelve EPA

(181)
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~ The clause has two’ pﬁrﬁbsés. The' first is to-have ‘the contractor e
identlfy 411 ‘of “the sources of “information iiséd in writlng the &
report. The contractsr woirld' supply ‘this infermabion at’ the time
the first draft’ is submitted to EPA. - Inm thig way, ‘the program office -
may 1dentlfy business informatlon early in the process of tlearing oL
a report for publicatlon. This lead' time would allow & confldentxallty'
i et erminat i to - be made - bhite-the-roapor t-4s* be'ing-conpleredy - Thig-
would shotten the prucess of- clearlng the informatlon for publlcatlon.

The secoud purpose of'the clause 1s to have the contractor
give the notice required in 40 CFR"2.203; attactied.’ This notlce
to a business or ' business: representatave allows the business to’
assert a confidentiality claim for any information it supplies.
Failure to assert a claim coustitutes a waiver of any ¢laim. ~At’

' the time the first draft is supplied to EPA, the contraector would
report on all ¢laims that were made or waived.  In this way, the.
program office will be able to identify all of the confldentiallty
clalms early enough Lo clear the 1nformat10n for publlcatlon. .

This clause way be especlally useful in cases where a‘contractor’”
wilt be gatherifiz inforhation as an authorized Tepresentative of »
" EPA directly From a bisiness. Tut it is diso Hsetnl’ in cases wherd T 7
the contractor probably will mot gather any information directly from
businesses because it helps’ to document ‘the source of informatien

that: on its face lunks 11ke confldential busxness 1nformation.

This clause may be approprlate for- 1nclu510n in new Gontrzets to'be
performéd for a’ particularroffice.” ['If “so, thé Contracting Ufficer f
should be requésted to include it in''the contract. TNote that “the ~
clause "Treatment of Confidential Business Information' must appear in
any contract in which- the’ cluase "Screening Bu31ness Informatlon for
Claims of COnfldEntlallty appears. .

If you have any questions concerning the use of these clauses
or any problems including them in a contract, contact chk Boehlert
at XSO??& or J1m Nelson at K50794 -

Attachments



185

to compete with. any business ito. which the confidential informdtion
relates.- AR T ) . e

(b) The Contractor agrees to obtain: the written consent of
the Contracting Officer,. after a written detexmination by. the:
appropriate. program office,; prior. to. entering..into. any’ subcontract:
that will.involve the disclosure of confidential business information -

By EhET Cou Lt TACLEE TS T EHETsUbEShLE O THE CEOT AR EEE o

. include. this ¢lause, including this.paragraph {(b), in.all subcontracts.
awarded. pursuant . to- this contract: that require the furnishing of
confidential business information to the subcontractor..
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. _(B) If no such claim is made at the time this

informatioun is received by [the Lontractor], it may be made ‘available
to the puhllc by the Environmental - Protection Agency ‘without: further
notice to you.

(ii) Upon receiving the infnrmaLiun, Lhe CunerLLur

to the soufce, by whom, in what form, and ‘on what date.

(iii} At the time the Contractor initially submits
the information te the appropriate program office, the Contractor shall
subnit & list of these sources, identify the information according:to.
source, and indicate whether the source made any confidentiality
claim and the nature and extent of the claim.
L]

{b) The Contractor ‘shail keep all’ information collected frnm

nonpublic sources confidential in accordance with.the clause

in this contract entitled "Treatment of Confidential Business Information"

as if it had been furnisheduto the Contractor by EPA, .

(c} The Centractor agrees to obtain the written .consent, of -
the Conmtracting Officer, after.a wrltten determination by: the .. .
appropriate program office, prior ‘to entering into any subcontract that
will require the subcontractor to collect information., The Contractor
agrees to include this clause, Including this paragraph (c),. .
and the clause entitled ™Treatment of Confidential Busiress
Informaticn' in all suvbcontracts awarded pursuant to this contract that
require the gubcontractor to collect informatiomn.. -
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%r @9 ~UNITED STATES ENVIRCNMENTAL PROTECTION AGENCY
R Umﬂé‘ WASHINGTON, D.C. 20460
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B OFFICE OF )
B  GENERAL. COUNSEL.
MEMORANDUM
SUBJECT: Use and Disclosure of Confldentlal PESthldE Prcductlon Data
- from Sectlon 7 of FIFRA
FROM: - James-G. ‘Neison, Attorney
Contracts and ‘General Adminispration Branch (A—IBA)
é i
THRIJ: . Richard Denney, - ‘Associate General Counsel m/f
PESthldes Toxlc Substanceq & Rad;atlon Dl‘;$10n (A—132)
TO: _Edwin L. Jchnsan Deputy A5515tant Admlnlstratnr )

You requested a written opinion doncerning use and disclosure in the
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Office of Pest1c1de Prngrams (WH—566)

BPAR process of pesticide production deta collected under section 7 of
FIFRA. The short answer to your question is that there is nothing unique
about the RPAR process that would zllow the disclosure of otherwise
confidential preduction informatien to the publie. This does neot
necessarily restrict disclosure of the informatiom to the U. §. Depatt—
ment of Agriculture or to congressional committees.

Section 7 of FIFRA requires producers of pesticides te report production
information to EPA. Subsection {d) of section 7 states that "[alny
information submitted to the Administrator pursuant to subsection {c)
shall be considered confidential and shall be subject to the provisions
of section 10." We have interpreted this languape to mean that there is
a presumption that production information is confidential and that it
should be treated as such unless a contrary determination has been made
under section 10,

Not all preduction information is confidential. Section 10 gives the
Administrator the responsibility of determining whether the particular
information in question is confidential. Under EPA's Freedom of Infor-
mation regulations in 40- CFR Part 2 (41 Federal Register 36902, Septem—
ber 1, 1876), a required procedure is set out whereby determinations are
made whether information is in fact confidential. These regulations
also 'set out the standards by which confidentiality is judged and
special. rules that apply undex -EPA's specific statutes such as FIFRA
(see 40 CFR 2.307 for FIFRA special rules).
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The Contracting Officer has determined that ‘duting performance
of this contract the Contractor may be required to collect information
to perform the work required uader this conrtract. Some of the infor-
mation may consist of. trade. secrets or commercial or financial
information that: would be considered as proprietary or confidential

by the business that has the right to the information.  The following -

clause is included ‘in: this contract to enable EPA Lo resclve any.
claims cf :confidentiality:'concerning the information that' the

Contractor will’ furnish under. this contract.  The clause entitled - '~

"Treatment of Lonfidential.Business Information". is' also included
in this econtract. - - s L TR T

SCREENING BUSINESS INFORMATION FOR CLAIMS OF CONFIDENTIALIIY
1
{a) Whenever collecting information under this contract,
the Contractor agrees to comply with the following requirements:

(1) Tf the Contractor collects information from public
" sources, such as books, reports, journals, periodicals, public
records, or other sources that are available to the public without
restriction, the Contractor shall submit a list of these sources to
the appropriate program office at the time the information is
“initially submitted to FPA. The Contractor shall identify the
informetion according to source.

(2) XIf the Contractor collects information from a State
or local government or from a Federal agency, the Contractor shall
submit a list of these scurces ro the appropriate program office
at the time the information is initrially submitted ro EPA. The
Contractor shall identify the information dccording to source,

(3} If the Contractor collects informatien directly from
a business or from a scurce that represents a business or businesses,
such as a trade association:

) (i) Before asking for the information, the Contractor
shall identify itself, explain that it is performing contractual work
for the U.5. Environmental Protection Agency, identify the information
that it is seeking to collect, explain what will be done with the
information, and give the following notice:

(A) You may, if you desire, assert a business
confidentiality claim covering part or all of the informatiom.
If vou do assert a claim, the information will be disclosed by EPA
only to the extent, and by means of the procedures, set forth in
40 CFR Part 2, Subpart B, 41 Federal Register 36906, September 1, 1976.

I



184

The Contracting Officer has determined that, durlng the. perfor-—-.

mance of this contract EPA may furnlsh confldentlal bus1ness infor- ...

nation to the Contractor that EPA obtained under th Clean Air:Act
(42 U.8.C. 1857 et E_g,),.the Federal Water Pollutlon Control. Act

(33 U. S.C__1251 g£ seg.),. the Safe Drinking Water. Acp_(ﬁZ_U $.C.

300f: et ﬁ#g ¥, the Federal Insecticide, Fungicide and. Rodenticide
Act (7.0.5.C. 136 et seq.),: the Federal Food, Drug, and Cosmatlc‘
Act. (21 . S.C. 301 e et seq.), the Resource Cnnservatlon and Recovery
Act (42 U.5.C. 6901 e et seq. ), or the Toxic Substances Control Act

(15 U.8.C. 2601 et, §gg.) .EPA regulations on; confidentiality of,
business 1nformatlnn in 40 CFR.Part 2 Subpart B: require that the .
Contractor, agree Lo. the clause entltled "Treatment of. Confldentlal
Business Infurmatlon' before any confidenplpl busiqess_;nﬁoymatlon .
may be furnished to the Contractor.

TREAIMENT OF CONFIDENTIAL BUSINESS INFORMATION

(aj The Contractlng Offlcer, after a written dLLermlnatlon

by the approprlate program office, may disclose confidential business

informatien to the Contractor necessary to. carry.eut the work
required under. thlS contract._ The Contractor agrees to use the.
Canxdentlal 1nf0rmat10n only under the, follow1ng

‘(lj The Contractcr and Contractor s Employees shall.

" {i) use the cnnfldentlal 1nformat10n only. for the purposes of carrying. ;.

out the work reguired by the contract} (11) not disclose the infor-
mation to anyone other than EPA employees without. the prior. written
approval of. the Deputy A550c1ate General Counsel. for Cuntracts and
General Admlnlstratlon; and (1 i the Cuntractlng Officer
acts or. excerpts there-
£rom, upon reguest Hy the Contracting .Officer,. whenever the infor-.
mation is mo longer required by the Contractor for, the performance

of the work requlred by the contract, or upon completion of the
contract. : .

(2) The Contractor sha11 obtain a wrltten agreement 0 Lk
honor the above limitations from each of the Contractor's Employees
who will have access to the information, before the employee is .. ... .
allowed access. ’ ‘

(3) The Contractor agrees that these contract conditions
concerning the use and disclesure of confidential information are
included for the benefit of, and shall be enforceable by, both EPA
and any affected business having a proprietary interest in the
information.

(4) The Contractor shall not use any confidential infor-
mation supplied by EPA or obtained during performance hereunder

e b



. contractor::is being furpished or has been furnished confldentlal
“Information affer Octobsr i, 1976, steps should be taken” to’ ameud o
*ithe ‘contracts’ to: include this -dlduse: - In addirion, written‘findings *
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furnishing confidential business information to the contractor after
October 1, 1976, these contracts must also contain this c¢lause.

Each office should review the contracts that are currently in
force for the office. 1If the review reveals contracts where the

of necessity in acecordance with-the regulations should-be: made for .-
any information that has been or will be furnished to a contractor.

In some contracts EPA does not furnish confidential information
directly to the contractor but rather makes the contractor an
"anthorized reprsentative” under one of the acts and arranges for the
contracter to collect potentially confidemtial business information
directly frem z particular business. Since EPA is Lhe authority by

which the contractor is-given.access :to the confidential:informatien, -
" it is consideréd to have been supplled to the contractor by EPA,

In this case, the clause should also’ be “included in the contract.

In some contracts the contractor is required to do research

or gather data for EPA. In the course of its work, the contractor
may acquire confidential business information. Scometimes this
information is acquired directly from ar affected business, but
at gther times it is acquired through a representative such as a
trade association. Sometimes a contractor gathers information that
on its face appears to ‘Be ‘confidential’ business -informition, but the

contractot; in“fact} obtained the information:from 'a piiblic source” ~ -

or from another Government agency. This cuntract work usually results
in a written report to EPA from the contractor.. Frequently EPA

wants to publish the report. However, if the Teport contains-
potentially confidential business information, EPA cannot publish

it until the information has been formallv ‘determined ‘mot to be
confidential or until the confidential informatiod hds been eXcised

Cnce the flnal report has been received from a contractor, it

may be difficult’for the EPA° prog:am office ta- 1dent1fy thie ‘sourdes
of the informatioh’ in“the ‘reporty This in tdrn makes it’ dlfflcult
to identify - confidential hu51ness 1nformat10n.“ If ‘thé “information’

came from 'a pubiic source it-is not eptitled’to ‘confidéntial treatment.‘“'

If the idformation came Jdirectly from“a businéss of “a’business "¢

_Iepresentative ‘it ay ‘be ‘entitled to-confidential treatment. ‘The:

source of the informatiosn fidy ‘be “érucial ‘to the ultimdte decision

as to confldentlallty.

To deal with this problem my staff in“consulration with the
Contracts Management Divisiom, ‘has writtén the attached clause
entitled "Sereenlng Business Iaformation for “Claims of - Confldentiallty
This clause w:ll be made an optlonal clause to be 1ncluded as needed
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" b} .Doesn't this practice result in:the..;
. making of. secret . 1aw?

Answer: Thls would not result .in. the making nf secret law., The
Agency rule that results from. .the rulemaking process ig.public and
subject to- judicial review._ e

,e) Is the practlce cun51stent Wlth the
™ Admlnlstratlve Procedure Act? .

Answer:hnThe.Aﬁﬁinistretive'Pibeedure Aet iAPA).doee.ﬁot.a@dtees I
the issue of whether an agency.can.coasider confidential information
in the course of rulemaking.; We do not feel that consideration-of..

confidential .comments in. certain types of, rulemaklng is: inconsistentu :,

with. the APA _The APA sets. forth a. general procedural . framework
within which an agency has.a certaln discretion. :In certain types .
of proceedlngs it may be-.necessary to consider.confidential.infor- -
mation, .In such a.sltuation, EPA weuld mike the 1nformation part. -
of the record and therefore sthect Eg Judlcial review. In .Some .
cases.a statute clearly contemplates the vae.of confldentlal 1nfor—
mation in &, proceeding. . For exemple,_beLLlon 1&(a)(4) of TSCA
states, that "EPA may. dlsclose confidential information: if i is: |
relevant to a proceed;gg The _disclosure, however must -he made in
4 manner that preserves qonfldentlality_tqvthe.extgnt practicable . ;
without impairing the proceeding. This indicates that in some cases
EPA may use confidential. information in, a TSCA proceeding but not

disclose it.

I hope these answers have. addressed all of the Commlttee ]
CONCELns. - . o .

'ﬂ'SinQErei&'YUurs,_‘;f

{ /!?4’/ -;; /:) t,

.

_—«"214/

Mlchael A, James
Deputy ‘General Counsel
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to EPA for the limited purpose of advance review and was exempt from
discicsure under 5 U.S.C. 352(b)}{4). We would rely on the second, -

test in Natiénal Parks and Conservation Association v. Morton, 493

¥.2d 765 (D.C. Cir. 1974), that disclosure of the information would
impair EPA's abiiity to obtain necessary. information im the future,

i.e., voluntarily submltted information chat EPA would. have no .

statutory authority to compel._ At the same time we would work to . ... ..
issue a flnal confidentlallty determination concerning the speciflc,g.,v
information in question and might find that the informatiom also

was exempt under th flrst Morton. test of substantial cumpetltive harm

") 1Is there any authority in the FOIA which
would permit you to categorically deny
requests for this "pre—submission" data?

Answer: Our authnrlty for. a denlal would be grounded in the FOTA
case law undetr Morton as discussed above,

i @) Cam aﬁﬁete;minatigu of ‘confidentiality be
. N ) . made in advence .of an actual request for
_-the, information?. Shouldn't the deter-
. minalion be made at. the time of the. request,
s s, ... .since information may lose its confidential
: . . character over time ot the. publlc interest
) {may dictate a different release pulicy at |
the time the .data is requested’ )

Answer: TFacts may change and with them the confidential nature of
information. All of our confidentiality determinatfons make clear
that the determinaticm may be subject to later review and revision
if circumstances change. . Consequently, even information that has
been determined to be confidential.under. an advance cunfidentlality
determination may later cease to be confidential, If in respomse.
to a subsequent FOTA request either the EPA program office or the
EPA legal office believes there might.be a change In circumstances,
that office would be, free. to, reopen the.. question of confldentiality
for a new determination. This would not be done every time a new
--FOIA request was received; only when some new information came te
light. This has no. impact on.the question of release in the public
interest because EPA has -adopted an. explicit pol1cy that 1nformat10n
that is exempt. from. disclosure under 5. U.8.C. 552(5)(4) Wlll not. be .
disclosed as a matter .of Agendy. dlscretlun, except under. speC1fic it
statutory authorlzatlon, Such. authorizations occur. in the.statutes. .:
cited in the answer to question 3. b above. - Lo

IS)Z-Ehé‘Tbgig Subétanges Cnnt:ol_éct,hgg a, special .
.. disclosyre provision with .its own.time limits
.and requirements. How. do. the. dlsclosure prot
visions of that Act differ from those of the FOIA?
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g) Please estimate what percentage of information
) maintained by EPA is covered by a class deter-" ’
’ mlnation of confldentlallty or nonconfidentlal1ty.

Answer: Less than l/ of 1nformat1on malntalued by EPA s, covered by :"

any form of’ class determlnatzon.

3)" EPA regulations’ provide that when 1nformat10n iz’ T
1n1tia11y requésted by the agency, businessés mast
assert’a ¢laim of conf1dent1al1ty at the time the
material is provided; otherwise, the data may
subseguently be made available under the FOIA without
notifying the Submlttlng compan1Es.

a) .Is it your practice to give notice before publlc
e release anyway° Under what clrcumstances L

Answer:  The purpose of requiring confldentlality claims to be ’
asserted at the tim¢ the information is submitted t& EPA is £o"
eliminate the feed tﬂ 20 back to bubinesses .that have not asserted.
confidentiality when EPA is faced with a subsequent FOIA réquest.’

.. If a business had actual notice of the requirement to claim con—

fidentiality at the cime of subm;sslon of “the’ Information and falls
to assert- confldentiallty; EPAdoes not give €hat business any
further notice prior to release. At the preseat time, however,

much of the information in EPA's possission came to EPA without the .

requlrement to. assert confldentlality claims at the time of sub-

miséion. ~Consequently, EPA gives those businesses actual notice of

their right to, c1a1m confldentlallty at the tlm& FOIA requests are
recelved,

b) What authorlty is thete for you to issue such &’
’ “reguiation? The TOTA does ot appear to require
the marklng of (b)(#) material.

Answer. Sectlon lﬁ(c)(l) of’ the Toxic Substances Control Act
(15 U. 5.c. 2613(c)(l)) and section-10(a) of the Federal InseCtlclde

Fungicide, and Rodenticide Act (7 U.S.C. 136h(a)) allow this approach.’:'”

Other specific statutes administered by EPA contain the following

or similay language: Any recards, reports, or information obtained
from any péfSon under this ‘section shall be available to, the public,
except upon a showing satlsfactory to' the Administrator by any person
that records, reports, or information, or.particular part thereof,
to which the Admlnlstrator has access undet this section, if made,
public,’ would dlvulge methods’ ox processes éntitled to protection as
trade secrets of such person, the’ Adminxstrator 5ha11 con51der such -
record, report, ar infarmatlon or partlcular portlon therenf con—
fidential in accordance with the purposes of seétion 1905 of title 18
of the United States Code. [Section 3007(b) of the Solid Waste
Disposal act, 42 U.5.C. 6927(b); sections 11l4{c), 208(b), and 307(a)
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primary ground for denial, such a denial would trigger EPA's process
‘for an automatic final determivation. Such-a denial.would be pro
forma. In cases where the primary ground for denial is other thanm 5
U.s.cC. 552(b)(4), the automatic final determination is not triggered.
Instead, the requester would have to appeal the denial. In dealing

~/with the appeal, EPA would consider whether the information was con—:
- Tidential as well as whether:other exemptions-applied.

2) EPA regulations provide that the agency may make a
determination that classes c¢f information are or are not
confidential.

a) What types of informetion have been covered by a
class determination?

Answer: The following class determinations have been issued:

1~-77 Confidentiality of Business.Information Contained
in Bi-monthly Summary Report on Fuel Gas Desulfurization
Systems

2-77 Confidentiality of Business Information Submitted

in Applications for Light Duty Motor Vehicle Certifications’
Through Medel Year 1978

4-77 CGConfidentiality of Business Information Submitted
in Applications for Light Duty Motor Vehicle Certifications
Model Year 1979

b} What authorlty is there for thlS regulat10n7

Answer: Qur authorlty for using class determlnatlons is the same as
that for making individual determinations in response to FOLA requests ..
under 5 U.5.C. 552(b)(4). EPA does not use class determinations to
declare infermation confidentdial as a .class. -Rather, the.class deter—
mination.is. a. procedural tool to streamllne the. process: of :making:

ad hec determlnatluns concerning confidentiality. - In the: class. deter—.
mination we set forth the.criteyia that we:will apply in making et
determinations in the class. We still make the individual determinations.
The class determination notifies affected businesses of our general
approach to, the specific.class.of information, apd in the.ecase of
information tha§ would. never be.confidential because statute requires
disclosure, we.would define. that:information. -The class determination

is not a determlnatlun that spec1f1c information is, confldentlal.

¢) How do you handle requests for informatlon covered by
a.class determination’ of confidentiality or non-confi-
dentiality?. Does the issvance of a-class:determination
make it easier to deal with FOIA requests for infor-
mation covered by the determinaticn?

e
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[Whereupon, at 11:50 a.m., the subcomm1ttee ad]ourned {o recon-

vens sub] ect to the call of the Cha,lr ]
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the question of the character of Judieial Teview-—de movo or a review limited, )

to the record of agenc}r proceedings. The issue deserves. further merition and o
"legisistive direction™ becanse it is freighr.ed with constitutional due pro
cess considerations. ’

Where, as now, there is an absence of agency procedural ‘safeguards
such a5 t‘nose described in the Administrative Procedure Act provisious re- ..
lating to ageney adjudication 1, we believe due process, requiree a de novo
judicial review of at’ agéncy’ decisicm ‘to’ disclose under POTA, Moreover, )

. elementary ‘fairness’ would ‘seem to require 1t since information requesters N
having no interest beyond mere curicsity are entitled to a de novo review =~ . 0~
of an agency decision to withhold information requested./2 ‘

On the other hand, £f Formal " agency adjudicatory proceedings,
compatible with APA,’ were mrailable, then it seems unner_essary to ha.ve h
de novo judicial Teview, . i

Value of Proceduysl Alternailves .
in Handling Exen;ption 4 Lquests '

“The Chairman's letter of invitation agks that we discuss certain
procedural alternatives in dealing with Exemption &~ requests. Oer eommenf,s- P
on eech of the several poseibilit:ies sugges:ed follow. S

(- Advance determinations of coufidentielity.--’lhis sugg tion reminds
one of the almost endless skein of interrelated problems presented’ by the
administration of FOTA. However, first we must ‘be pure of what we are talkiug .
about. “Are we discussing determinations of ‘the confidential status. of infor— .
mation in government's hands in advance of any FOIA réquest? Or ate we dig—
cussing a procedure for inducing wvoluntary submiassior of information by making
a confidentiality determination in- advance of the submisaion" If the former, .
it 15 a kind of “good news—bad news story ’ o ]

The good news“is that advadce’ determination would presumably require:_" !
notification te the submitter of informat:.on, an opportunity to be heard and
sufficient time in which to make a proper. determination, The bad news 1s that
such a procedure would add to sn alreedy intoletable administrative burden, . ...

1/ APA 8 5 et ‘méqy 5 .U.S.C.8 554 €t ‘seq. Broadly 3peaking, APA adjudicamry =
hearings require, among other ‘things, notice to information ‘suppliers, :
adequate-time to prepare the case, an opportunity to be heard and an
agency decision on theé reeord. '

2{ We concur with the “judicial declaration that ", ', . (t)he supplier, 1.
his ¢laiim‘to protection is as Morton declared 2 'matter.of right,' is
entitled +o a fair ‘and sdequate hearing, on: pruper evidence, in the
courts, a hearlng that is no less broad and adequa:e than that given
the merely curious who may seek disclosure." Westinghouse Electric
Corp, v. Schlesinger, 542 F. 2d, 1190, 1215 (4th Cir,, 1976},
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The Subcr_vmmittee s guestions

Let us turn now to a discussinn of those iesues raised in the
Chairmau s September 21 letter of invitation. S

The Need for Legislative Direction in Reverse FUIA Cases

We have elready discussed those issues raised’ by the Freedom
of Information Act which we consider most i.mpnrtant. Everyone of those
issues involves the need for:legislative directiun. Withuut rea:guing
those several cases, We recommend that: = - -

-~  Congress reexaminée with a wiew té correction the
immense and growing hurden on’both .government and-
industry created'by FOIA bearing in mind” that any coT
solution must pratect private rights,  ” e

- The Act 'be amended to tequire adiance notice to' a
private source of information in governmént hands’: -
of the possible disclosure of such information so
that the source-of the information nay undartake:
to demonstrate-its confidentlal chardcter and;: if_
need be, bring suit to prevent its disclosure. R

. =—  Congress recugnize, in :Lts report: of this hearing
or by amendment of the Act, the distinction between )
public documents created by goverument action :and®
private-source documents in the govemment's pos—
sesaicn. .

~— By amendment: of the Act and unmistakable language
“in the:legislative fistory Congress - ‘gtrike down the’
"gubstantial competitive harm" ‘test of- confidentiality
and simultanedusly. make Exemption & to' thé Act man-
datory as itrapplies.to dnformation which would not ™ -
customarily be released to the public by the source
of .the infomation. . -

- The Act be amended to extend the time of agency -
- response ‘to ‘a FOIA request:to-at least 30 days :
with.power in agency discrétion to. extend ‘this - -~ °
response time where .circumstances require more- Cime - ¢ -

to decide the issue of disclosm:e w8 withholding.

Beyond these larger issues there are a number of technical ques
tions which need legislative attention. Each is diseussed below,

The jurisdictional basis for reverse FOIA' relief.--0One by—prodict’
of FOTA and the problems already discussed herein is the "reverse FOIA"
sult in which the source of confidentlal private information in govermment's
hands seeks by judicial process to prevent its disclosure, Although suits
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qualifying for the exemption.: Both:reports-clearly contemplated exemption
per se.of broad categories of Information:(e.g., "business sales statist:ics,
1nve.ntorie9, customers’ 1:|.sts and ma.nufacturing pruceSSes") ll Ee

The clear legislative intent of Exemption 4 as outlined above
appears to have been-adopted.initially by the courta:f2 Subsequently,

however, the very court:which had.originally accepted the ‘"customary
trelease” test rejected it and engrafted on the exemption a wholly new
test. In brief,:the court held in-this later case that, ". .’/ ‘commercial
or financial matter is 'confidential” for putposes of the-exemption if:
disclosure of the information s 1ikely to have either -of the follnwing
effects: » (1) to impair the: goverament's. abllity to obtain necessary
information in the futuref3; or (2) to cause substantial harm to the "
competitive: posit:lon of the person from whom the :Lnformation was ob-
tained." /4 : : .

In devising this new test the D.C. Circuit Court of Appaals
remanded the case to the distriet court " .., for thé purpose of deter—
mining whether pablic. disclosure of-the information in question’:poses’the’
likelihood "of ‘substantial harm tosthe- competitive positions -of “the ‘parties
from whom it ‘was obtained.™. Among the consequences of adoption of this~
“"substantial competitiveé harm™.test-~which has been apprwed by s‘everal
other appel!_a.te courts-—are the following. . ’

An asmnption clearly im:ended. by Congreas asd- shield‘

to protéct private documents passed-to government-in -
confidence has been converted by judicfal :Lnterpreta—-" e
t_iMmejsthcertain and ‘untTustworthy weaporn’
of defense. -

-—  The "substantial competitive harm" test subjects the
»*i: riggurce of ‘the-private-information-in question to a- .
w very mnearly dmpossible ‘burden of proof. . Indeed, -ttg'.'s"' :
- has:now been acknowledged by the very court ‘which =:
first ~faghioéned ‘this unworkable—-and, wethink, ‘dm~"
‘proper-—test of confidentiality./5 TR et

v c . R

S. Rept. No, 813, 89th Cong., lst Sess., p., 9 (1965).
Sterling Drug, Inc. V. FTC &50 F. 2d 698 (D C. Cir. 1971)
Footnote omitted, :
National Parks and Conser\ratinn Association V. Morton, 498 7. 2&
765,770 (D.C.-Cle. 1974+ )

In a second appellate review of Na::ional Parks Ii e., Nat:lonal Parks
and Conservation Association v, Kleppe, 547 :F. 24673 "(D.C. Cir,,
1976) and now known: as: Natiemal Parks II}, the court, although '111—"
sisting on the correctness of its initial opinion, held that,-"No'>
actual adverse effect on competition need be shown, nor could it
be,: for the requested documents have not been reléssed,” The court
need only exercise its judgment in view of the nature of the material
sought and the competitive circumstances in which the concessioners
do business, relying at least fn part on relevant and credible
opinion testimony."
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Further, the Attorney General's basic premise seems to. be that the. FOIA
workload at Justice is the critical consideration. R

A Statutory Gap--No Requirement for Notice

Where privately-developed informatlon is- submitted to government
with the understanding that it is to be held in confidence, there is no
statutory requirement that the source be notified that'such information
may be disclosed fn response to a request imder the FOTA.. Most agencies
apparently follow the sdministrative practice of giving notice to- a person
whose information mey be disclosed. Only a handful of departments and
agencies have embodied such a requirement in pertinent regulations. The
Attorney General has suggested that, ". . , there may be instances when - -
agencies will Find it appropriate to consult with' the person’ who' provided
the information before deciding whether the exemption appliEI."ll" Although -
helpful, this suggestion 18 meither directive in character nor gemeral in
application. The plain fact of the matter {a that in most cases the persen
who submitted information in confidence to government must rely wholly on
the suffarance of ‘civil sewents for the protection of his z'ights in that
information.

The disclosure by government of valua‘ble, privately—developed
information without giving the source notice ‘of possible release and the
opportunity to contest such action seems to us to be sométhing ‘very close
to an uncenstitutional” taking of property Without ‘due protess, - We ‘believe
the law should be ameénded to requite such notice. 1If this ‘18 not feasible,
then the legislative record should make clear that su.c‘h action ie desired
by Congress.

Public Pocuments vs. ?tivat’e Documents s e

In the courge- of House debate on the measure which became the
Freedom of Information Act,- Congressman Mosg--the .£loor manager of the
bill--said, "The bill 1ists nine categories of Féderal documents which
may be withheld to protect the national security or permit ‘gffective.’
operation of the GWerment but the burden of proof o justify withholding
is put upon the Federal agencies. ‘2

One is rémindéd of the Attormey General's létrer of May 5, "1977,

noted above. Subject to the agency involved sustaining the burden of

proof, information sought by a requester may be withheld, according to’’
Congressman Moss: (1) to protect: the national security or (2)'to Mv . .
‘permit effective oper:ation of govemment." “One sedrches in vain for any S
reference to protection ‘of private rights._ Once again, this may be an
inadvertence of expression but it is of a piece with Attorfiey “General -
Bell's assertion’ that ‘the only touchstone for deciding whether to disclose
or to withhold 1s the public intetest. " :

_];I_ .Attorney General's Memorandum on the Public Information Section of
**the’ Administrative Précedure Act, June 1967, p. 34, ’ e
2/ 112 Congressional Record 13008, June ‘20, 1966, O A
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PEEPABED STATEMENT OF GEA.'BLEB I Dm, SENmn VICE PEESIBENT, MAGHINERY
AND An,mn Pnontrcms INBTI.TUTE st

'I.‘he Machinery and Allied Products Institute greatly appreciates the
invitation of the Subcommittee to testify im’ these hearings.

: -As You imay: “know, the Machinery and Allied. !’toducra Insticute (MAPI)
is the: national spokesman of the capital goods and-allied equipment manufac-.:
turets. From the time of adoption of the Freedom of. Information Act (FOIA), "
the Institute has fellowed clozgely the administration and judicial interpre— :
tation of this legislatiod; conducted’studies on’the- subject and-has ‘sought:’: '
to keep irs membership - informed of significant:developments in this increas- -’
ingly. important field, of. law. . In the decade and more which has passed. since
enactment ‘of the FOIA, we have seen a reemphasis-—by the 19710 amendmants-—on N
the Act's mandate:of disclosure ‘and’ a clarification of ‘the Ket'sd’ application :
through a very: conaiderable body of case law:. Against this background it ig "'
altegether r.imely—-as indicated in your letter of invitation--to undertake

by these hearings. ". . . to identify any problems presented by the existing .
trade aecrets provisions of the law, aud to- explore possible altematives. .

Iy ; ”\geyund this general objective of the present hearing: we have been
asked to fécus particularly on certain specific questions set out in the '
Chairman's letter of Septembet 21.  In dud course we' shall discuss those | ques—
.tions but first we want to review br:t.efly some queations of policy which de—
serve the Committee'’s attention.

An Administrative Mongter?~-Time for Reexamination

Ten years of experience under FOIA ‘has created an- intolerable T
burden on many government departments and agenciles.- This burden coupled: |
with the Act's mandate for disclosure of information in government's hands
has brought about a visible vemptation on the part of goverament to reduce
the burden of administering the law by deciding all the "close ones" in
favor of disclosure. The result 12 an increasing danger of violating private
rights in information subject to FOIA requests.

We can think of nothing which fllustrates better the pregent
situation uader FOIA than this statement of the Securities and Exchange
Commission in changing its ¥OIA regulations:

The Commission regrets that in many cases the Com-
mission will disclose records although persons who
cooperated in its investigation would have reasongble
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- Mr.Geraman. Yes. . '

: Mr. Derr. There are rea,]lv two p0591b1ht1es One poss1b1hty 1s an
advance determination of mformatlon already in the agency’s hands
before FOIA. request. The sccond is -an advance determmatlon for
the purpose of inducing voluntary submission.

- f it 1s a case of asking for a determination of’ mforma.tmn already
in Government’s hands, then it is a good news-bad news story as our
principal statement says. The good news is that the submitter ob-
viously would receive notice and he would have time to do a reason-
able job of evaluation.

The bad news is that you would add to an. already mtolera.ble ad-
m1mstrat1ve burden in Government. :
~As to the second possibility, I understand FPA is now attemptmg
to induce voluntarv submission. This raises one question. Is the in-
formation submitted for the purpose of determining whether or not

1t is confidential subject to an FOTA. request during that interval?

“If you can overcome that hurdle, then it may have some beneﬁt
25 we see it. _

“You have also referred to class determmatlons through rulemakmg
We have three comments on this suggestion. .

~ First, resort to class determinations of" conﬁdentlahtv would in
our 111d.g~ment require abolition of the National Parks substanhal
competitive harm test under which nothing is confidential per se. We
have, of course, already strongly recommended that test’s repeal. .-

Second, adoption of the suggestion made. in our prineipal state-
ment that exemption 4 be made mandatory as to information the
submitter would not customarily release would represent a most signi-
ficant and = proper class determination and one. Wholly in a,ccord
with the original congressional intent. E

Third, if class determination. is not to be accomplished by makmg
the apphcatlon of exemption 4 mandatory, then: we think this ap-
proach could be used to establish guidelines in advance but with the
necessity remaining for an ad hoc decision consmtent Wlth those:
guidelines in the individual case.

We understand that EPA currently employs such & system and is'
convinced that it is simplifying a.dmmlstra.tlon We beheve the ap-,
proach deserves further study. : ;

- As for advance notice, we have a,lready &nd repeatedly urged that
the act be amended to require advance notice to a source of particular
information in Government’s hands that such 1nforma.t10n ma.y be
disclosed under FOTA.

As for formal agency proceedmgs in dlscussmg the scope of re\newﬁ
with the reverse FOTA cases, we have already suggested that steps:
should be taken to correct the imbalance of rights as between mforma-
tion sunnliers and information requesters.

‘A requirement for formal agency proceedings and the handling of’
réquests under exemption-4 in reverse- FOIA cases-as well WouId sub
stantially redress the present inequity. -:.: -

~We have no further procedural or substa,ntlve reforms to suggest' :
and we would be very pleased to try to answer a,ny questlons you may,
have. :
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would not customarily be released to the public by the source of
information. _ R - o

" '1# T may pause there to interject one observation, Mr. Chairman,
‘you will recognize that that last bit of language about information
Wwhich would not customarily be released to the public by a source of
information is taken from House and Senate reports which accompa-
‘pied that bill which ultimately became the Freedom of Information
Act. ' : o

Tt is our contention that the courts, through the National Parks
case-and its substantial competitive harm test, have simply taken the
‘tegh established by Congtess and turned it on its head and made it a
matter virtually impossible of proof. .

Finally, the act should be amended to exbend .th(_a time of agency
‘Tesponse to a FOTIA request to at least 30 days with power in the
agency’s discretion to extend this response time where circumstances

" require more time to decide the issue of disclosure versus withholding.

- Thess are our -principal recommendations concerning the legisla-
tive direction of philosophy, content and administration of FOIA.

“ Aoainst that backeround let us turn to some of the more technical
questions that the chairman’s letter has raised..

" First he sneaks of the need for legislative direction in reverse FOIA
cdses. ' We think there are.at least three technical questions raised by
reverse FOTA c¢ases which deserve legislative direction. Permit us to
offer some suggestions on each. : - L

. First, there is the jurisdictional basis for reverse FOIA release.
Obviously one significant byproduet of FQIA has been the reverse
FOIA suit instituted by the submitter of information to prevent
its-disclosure. = - . e o T

- Although suits of this character have been numerous, the courts
have been unable to agree on the proper jurisdictional basis for grant-
ing reverse FOIA relief. The importance of this issue, of course,
depends on the fact that its resolution may determine whether judicial
review of an agency decision to disclose 1s limited to an examination
of the administrative record-or is to be undertaken de novo..

© ‘Without taking the time to. review the leading cases, I repeat that.
case ‘law concerning the proper jurisdictional basis for reverse FOIA
relief and the resulting scope-of judicial review is far from clear. We
believe that Congress should settle the matter by providing through
amendment a stautory basis for judicial review: de novo of an agency
decision to disclose.. As the subcommittee is aware the act has always
provided for de novo review of a decision to withhold. : :
~The. secgnd technical: question -is-the substantive basis for reverse
FOTA relief.. Two general questions are raised by any. discussion of
this matter. Before discussing them, however, it becomes necessary
to recite certain preliminaries.. = g L g
~“As.you know, exemption 3 to FOXA ds amended by the Sunshine

key; protects from:voluntary.agency disclosure information specifically

exempted from disclosure by statute, provided that such statute re-

quires that matters be 'With}i_el_d from the public in such a manner as,
to Jeave no discretion on the issme: or establishes particular criteria.
for withholding or refers to particular types of matters to be withheld.
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requesters can seek enforcement of their rights under the FOIA, Con-
gress lias authorized courts to order the United States to pay the at-
torneys’ fees of a plaintiff whiclk has prevailed in a FOIA suit. '
. Where it is the submitter of the information wiich is advaneing
the claim that information should be withheld, however, it is unelear
whether the current FOIA. provision would permit the assessment of
attorneys’ fees on behalf of an intervening requester. Some provision
for award of attorneys’ fees to a requester who is forced to pursue his
or her claim for information in thierface of a reverse suit would further
the original purposes of the existing FOIA fees provision. : .
Fifth, it is essential to eliminate délay. While we strongly believe
that every person should be permitted one opportunity to have his or
her cage heard by a Federal district judge, we also believe that parties
seeking to enjoin disclosure should not be. permitted to indefinitely
" delay the final resolution of such cases by seeking interminable stays,
of judgment should the submitter not prevail on the first go-around.

In keeping with Congress’ direction that all FOIA cases be given .
expedited consideration, 5 U.S.C. § 552(a) (4) (D}, we would suggest .

that some of the delay associated with reverse cases could be elimi-
- nated if Congress directed that.stays of judgments ordering disclo-
sure be permitted only in extraordinary circumstances. This would re-
quire that as to FOILA cases, Congress reverse the very liberal presump-
tion favoring the entry of stays which was recently articulated in
Washington Metropolitan Area Transit Commission v, Holiday T ours,
No..77-1379 (D.C. Cir., July 5, 1977). Congress should place a greater
burden on the party seeking to prevent disclosure to demonstrate that
the Iikelihood of its being successful on appeal is “probable.”

. These are merely a few suggested approaches for addressing the
many problems which the upsurge of reverse litigation has created.
Our experience in attempting to work out legislation in just one nar-
row area of concern involving the disclosure of IRS letter rulings
indicates that it may require extraordinaryefforts and bargaining
skills ‘to negotiate acceptable solutions. In that one-instance, how-
ever, the IRS, the American Bar Association, numerous accountants,
and various public interest representatives working in c¢onjunction

~with the Joint Economic Committee, were able to agree on effective

and workable legislation. _
I would again like to express my appreciation for the opportunity
to voice our particular concerns and to identify some initial areas in
which we would hope to work with the subcommittee in reaching
appropriate legislative solutions. o o
I would be happy to answer any questions that the subcommittee
may have.. ' o o o : I
"Mr. Prever. Thank you very muech, Ms. Cohn, for a helpful state-
ment. ' ’ ' '
_Tregret that I am going to hive to leave a little before noon. T won-
...der if we might submit some guestions to you which I think your

g

" statement, would suggest to us. We would do that in wr tlngrather

than go into detail now inagmuch as we have another witness. o

If either eounsel has a key question that you have to ask right now,
‘we will entertain that now. If you don’t then we will proceed in that.
manner. ' C L . : T
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namely, the voluntary disclosure of more information and the creation
of -internal procedures that will assure that disclosable information
can easily be separated from that which is exempt. See Vaughn v.
, Rosen), 454 F. 2d 820, 828 (D.C, Cir. 1973), cert. denied, 415 U.8. 977

1974}). :
'S‘-'Indeed, EPA recently testified in oversight hearings in the Senate
that such procedures, combined with the fact thaf businesses are
aware that they will be called upon $o substantiate their confidentiality
claims, have tended to limit the scope of information claimed to be
exempt. See statement of Michael A. James, Deputy General Counsel,
EPA, before the Subcommittee on Administrative Practice and Pro-
- cedure of the Senate Committee on the Judiciary, September 15, 1977.

¢ Second, there is the problem of notice to submitters of information,
Whenever a request is received that pertains to material for which no
exerption 4 elaim was asserted at the time of submission, that intfor-
mation should be immediately disclosed. If, however, a claim has been
asserted in the manner indicated above, the agency should immediately
notify the submitter by telephone or certified mail and request that the
" submitter provide whatever additional information is deemmed relevant
. to the exemption 4 claim. Tn cases where the present 10-day time limit
for an initial response does niot permit the agency to reach a decision,
or permit the submitter to adequately make its case before the agency,
W&:1 believe that some modification of the time deadlines may be in
order. o

- But we believe such an exception should only be permitted in the case
of a request for material submitted to the Government by private
parties where there is a reasonable basis for believing that trade secrets
or confidential commercial information are involved., In that event,
agencies should be permitted to combine the présent 10 working day
time limit for initial requests and 20 workmg day time limit for
appeals into a single period of 30 working days during which time the
agency will render a final decision as to whether the information is
deemed to be exempt and whether the agency will nonetheless exercise
its discretion to-disclose. '
.~ Third, agency rulemaking should be undertaken. We believe that
much of the litigation which exists today could be eliminated if Con-
gress were to reaffirm the fact that agencies possess the discretion to
release categories of exempt information pursuant to validly promul-
gated rules. In formulating such disclosure regulations, the notice and
comment provisions of the APA would permit both information pro-
viders and requesters to make their views known to the agency. '

- Some courts, however, have interpreted Congress intent as prohibit-
ing agencies from exercising any discretion to release exempt informa:
tion. Under that view, if an exemption applies, agencies are absolutely.
foreclosed from balancing the important public and private interests
involved. See, for example, Wesiinghouse Electric Corp. v, Schiesinger,

... supra. Such cages, however, have ignored the legislative history of the-
T"FOIA, which ¢learly indicates that the exemptions were intended tobe, ..

' {j_er'rnissive‘“bnly, thereby leaving room for agencies to establish guide-

ines for determining when disclosure would benefit the public interest.

See Chrysler Corp. v. Schlesinger, supra; Clement, “The Rights of
Submitters to- Prevent Agency Disclosure of Confidential Business

I
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sult which has virtually obscured two of the FOIA’s most fundamen-
tal precepts: (1) that disclosure should be promptly made and, (2) that
the gverage citizen should have an available judicial remedy for chal-
lenging agency withholding. ' ‘

Aside from grappling with the question of whether the particular
documents in each case are confidential and commercial, the courts
have also had to face difficult procedural problems in reverse suits. Of
particular concern in this area is the fact that a requester of informa-
tion may suddenly find that a submitter has obtained an injunction
in a far away court, a situation which'may asa practical matter degrive
the requester of the opportunity to participate in the very proceedings
which will determine his or her right of access to the documents.

. “In the one judicial opinion thus far which has addressed these
issues, the District of Columbia circuit recently recognized for.the
first time that requesters are necessary parfies to such reverse suits,

. and'if-they are not joined or do not intervene in the foruin in which

" the reverse suit is filed, requesters are not deprived of their right to
obtain a judicial détermination in'a forum of their own choice which

- ig"specifically  anthorized under the FOIA. See Consumers Union
v. Consumer Product Safety Commission, 561 F. 2d 349 (D.C. Cir.

. 1977}, pet. for rehearing denied; No. T5-2059 (Aug. 25, 1977) {per

- euriam). Of course, in this particular case, the resolution of just this
‘preliminary issue’ consumed more than 3 years® time. .

*- 'We recognize that there are many complex problems in this area
and that there are no simple answers. But our experience points to
two basic propositions which we believe need to be addressed as an

-initial matter in attempting to resolve these problems. The first prop-
osition stems from the fact that while Congress did intend to. protect
thie interest of submitters in the confidentiality of business proprietary
information, we believe that the Na#ional Parks test has been inter-
preted far too broadly by submitters, by several agencies, and by some
courts. As a result, information is being withheld which we believe
‘Congress never intended would be encompassed within exemption 4.

While Mr. Braverman seems to imply that most of the reverse
litigation involves the purely private policies, private plans, and pri- -
vate actions of the submitting companies, in fact, if we look at the
context in which most of this reverse litigation has arisen, it is clear
that this is not ‘the case. Much of the. reverse litigation has involved
access to equal employment opportunity information which is essen-
tial in evaluating how companies are conforming to the important

g national policies which are inherent i the whole civil rights compli-

g ance program. ' ' ' o

: ©As another examvle, in the Consumers Union case, manufacturers

are seeking to withhold safety information about television accidents
and instances in which consumiers of televisions have been hurt or had

their health jeopardized by the use of the product.

© “And in the one case that Commissioner Kennedy referred to in hig

‘context, a company ‘was seeking to enjoin the release of summaries of .

i
b
1

ing had been revoked on the grounds that the company’s report of
: its test results contained material misstatements of fact. S
! - In such cases, we are truly concerned that many of the exemption
4 claims raised are primarily motivated not out of fear of substantial

-.destimony.- this .morning in which FDA has been sued in.a . reverse.. ...

.safety and efficacy data related to a drug whose approval for market- h
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Yet, as rev1ewed in thls testlmony, thls is pr301sely
-what has happened in recent years as a result of the 1nsen—
s;tlve receptlon Wthh courts and agencles have glven to
legltlmate bu51ness concern over the dlsclosure of confldentlal
commercial 1nformat10n.- The FOIA has become a bonanza for
competltors, spec1a1 1nterest groups, and 1ndeed for anyone

who de51res to 1nspect prlvate buslness flles which he would

ctherwxse have no rlght or’ Opportunlty to examlne. Thls develop—

ment does not comport with the purposes of the Act and, in. my-
opinion, represents One of the 1ow polnts 1n the ten year
hlstory of the FOIA.

I urge the Subcommlttee to con51der amendment of
the FOIA 1n order to make clear that the Act should not be
avallable as & means of acqu1r1ng prlvate,.as opposed to
government, documents . In partlcular, Exemptlon 4 should be
amended- to make clear that the Natlonal Parks constructlon -
of the- Exeﬁﬁtlon is not con51stent thh congresslonal 1ntent
and to prov1de compxehensxve protectlon.of private business )

documents from publlc dlsclosure. Flnally, I urge thls Com-—

mittee to conflrm the rxghts of submltters o the fair agency. .. .

procedures suggested above and to de mnovo judlclal rev1ew
of a&verse agency dlsclosure dec151ons.nl‘ﬁ_ _

o These recommendatlons, I belleve, w111 serve to .
protect the 1moovtant prlvate 1nterests whlch Congress sought
to safeguard through Exemptlon 4 w1thout 1mpa1r1ng or obscurlng
the basic purpose of the Freedom of Informatlon Act to open

government processes to greater public scrutiny.




148

Court adogted the agency s argument that, even though 14 C.F.R.
‘5121 681 et ﬁdg requlred that the 1nformat10n be submltted o
to the agency and prov1ded sanctlons for noncooperatlon, .
agency dlEClOsure "would surely undercut the Federal AVLatlon
Admlnlstratlon s ablllty to properly fulflll its rnvestlgatlvejv
dutles . [51nce] .;i frank and full voluntary dLSClDSUIe" ‘
was essentlal The agency argued and the Court recognlzed

that dlsclosure would adversely eifect alrllne cooperatlon

and, as a result, the procram would be "serlously 1mpa1red.

Ang, just recently, the EnV1ronmental Protectlon Agency hasIlJuh
‘stated in Senate. FOIA overSLth hearlngs that ﬂlsclosure of
information submltted voluntarlly by government contractors

would 1mpa1r the aqency 8 ablllty to obtaln such lnformatlon
c2de i

' Desplte statements such as the foregolng, many
federal agen01es assert thaL dlsclosureaoflprlvate lnformatlon‘
will not dlsrupt the flow of data to them. Apart from the ‘
ba51c confllct of such a cOntentlon w1th common sense, the'
fact is that a number of courts have found that dlsclosure
of documents w1ll in fact 1mp§1r the agen01es ablllty to

collect data ‘trom the publlc.

1/ 8ee the FAA's Supreme Court Brief on the Merlts, at 26,_
in FAA Admlnlstrator V. Robe*tson, supra. v

2/ EPA Statement, suera, at 9.

3/ EB.g., United States Steel Corp. v. Schlesinger, supra;
Dickerson v. United States Steel Corp., 12 E.P.D. §11055

(E.D.Pa. July 16, 1976); Porter County Chap. v. U.5. Atom.
_Energy Commission, supra, 380 F.Supp. at 634; Sanday v. Carnregie—

Mellon University, 12 FEP Cases L01 (W.D.Pa. 1975).
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[judicial revrew] from becoming meanlngless judrclal sanctioning
21
“of agency dlscretlon de novo revlew of a dEClSlon to dis-
close. must lxkewrse he ensured., Accordxngly, the Freedom of

Informatlon Act should be amended 1n order to provrde for a

‘right to gg nDV':'HdlClal review of an’ agency 6ec1sron to

dlsclose.

b9 DISCLOSURE OF PRIVATE INFORMATION WILL
HAVE- AN - ADVERSE. EFFECT ON SUBMISSION OF
INFORMATION'TO THE. GOVERNMENT

: By offerlng,protectlon.underﬁﬁkemptibe'4 £ EOnfi-
dential eommerclal 1nformatlon, Congress hoped to encourage
1nd1v1duals and busrnesses to proV1ﬂe tth type of 1nforma—
t;on to the Governmeetfz Unlese federal agencxes are held
to a.strict_standar@uqf conduct in_pase;pg upen‘dieclqsure
" requests, businesses are bound to decrease thelr free flow
1nformatronzto the Governmept. In 1051nd that rmportant
| source 6fxihﬁqrmetion,'governmeet4regq1atqry programs would.
guffer!§/ : . B i . . .

fﬁost regulatory ﬁrpgrams adminietered by_govern—‘
ment agencies rely heavily upon cooperation of the regulated
‘companies in reportiﬁq_as well as in compliehqe. éooperation
1s 51gn1flcant not only where lnformatlon is submltted on. ‘

ca wholly voluntary hasrs, but alsc where 1nformatlon is: fur—

i7 5. Rep No . 813, suEra,'at 8, ‘see 5 U.s.Ct §552(a)(3)-
2/ Souc;e v. Dav1d 449 F.2d4 1067 1078 (D C: Clr. 1971)

3/ Would Macy s Tell Glmbel's, supra, 6 Loyola L J. at
603-5. . . ' .
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.of the private, commercial data which is furnished to govern-

ment agehc;ee ,

7 _' Moreover, the 1nadequacy of the agency process=
generally results in the agency s fallure to develop an ade— .
quate "record" of the agency s actlon. Absent an adequate
agency record, 3ud1c1a1 rev1ew must he prov1ded on a de nouo

ba51s srnce there 15 otherw1se no ba51s for determlnlng whether

,the documents ought to be dlsclosed..

The U S. Court of Appeals for the Fourth Clrcult
has focused on thls very matter. Recoganlng that “the pro-.

tectlon of a competltlve p051t10n is both a valuable and often"
2/ ‘. ;

"complex matter ...", the Court has reascned that 1t is’

essent1a1 that a submltter who is confronted w1th an agency
decxslon to dlsclose be afforded access to the courte fcr

de novo revrew of hlS c1a1m of exemptlon from dlsclosure
“There is always the real rlsk that the agency
citself will be delinquent.in-asserting :the; rights:
of the private party. After all, it could not
. care less .about protecting the.competitive.posi- ...
~tion of a supplier of information. That is no
-part-.of its responrsibility.. Neither does it-have,... .

1/ "Hearings on the Administration and'Operation of the Freedom

‘of ‘ITnformation Act Before.A Subcomm. of therHousSe Comm.: on' Govern—

ment Operations, 92d., 2d Sess. 1619, 2114 (1972} (hereinafter .
Government Operations Cominittee Hearlngs“)u . See: also FTC.State-

_ment, suEra, at ER

2/ Westlnghouse Electrlc C p . échieeinger, sﬁpfé;'54é'.'
F.2d at 1213. g T T
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Most courts, in contrast, have held that the submitter is

Entitledeto,de‘novo,reviewrof{its:claim:of~n?ndiscloSEbiiity;"‘
8d . to -fe Novo, 1

particularly where Exemption 4-is at-issue.

. For example, in Westinghouse:Electric Corps 3. - o ind

Schlesinger, supra,. the U.5. Court of Appeals: for the Fourth

Cireuit. affirmed the district.court’'s:holding that a reéverse ="
FOIA plaintiff is.entitled.to.de movo review of interded agency
aint R e

disclosure of its. documents. .. In reaching'that.eonclﬁsidn?fﬁ%

the Fourth Circuit gave great weight--to:.thej decision of ‘the:

D.C. Circuit. Court of Appeals.in Charles:River:Park "a", Tme.: "

Y. HUD-WhEIEch9499Frt;théppealsmhad;instructed“the-distriétf{
‘court. to . S ST PR T R )

"hold.a heakring.to determine:whetherthe

" information involved here would have been

-exempt just.as it would if a guit had been

“brouight un@er the FOIA to compel disclosure.
***%* Tn holding this hearing, the distriect
court is not reviewing agency action; it is_
making .a threshold determination:whether the
plalntlff has any cause of actlon at all ..." EV

An 1dent1cal result was reached, although on somewhat dlf— N

_ferently artlculated grounds,'ln the recent dec151on of the‘

D.C. Circuit in Sears II.

1/  But see Chrysler Corp v, Schlesinger, - 'F.2d‘ (34 cir.),
decision filed Sept. 26, 1977.

2/ 542 F 2d at 1208, 1214 15 ) )

.3/ 519 F. 2d ‘at 940 1 n. d. "{S]lnce the only or pr1n01pa1 .
_digpute relates to the meaning of ‘the statutory term, the con-
troversy must ultimately be resolved, not on the basis of mat-
ters”within.the_special,competence-of'the Secretary; but by’
judicial application of canons of statutory construction. See

-Texas Gas Transmission"Corp. v. Shell gil Co., 363 U.s. 263.
268-270.7 Barlow V. Colllns, 397 U 5. 159, 166 (1970).
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category relatlng to a, partlcular company would 1n the com-
“1/
pang s 1nd1V1dual c1rcumstances be harmful
- Each of these procedures thus suffers from potent1a1 )

pitfalls. while -the "mark it .or Iose it" and “class determlnav

tion" proposals oould concexvably be utlllzed to streamllne the
agency decision making process w1thout materlally ]eopaIdLZlng
the rights .of svbmitters, the “presubmlsSLOn revxew" procedure,
entalls such 1ntolerab1e burdens upon submltter and agency
alike that it. should be rejected.”

ix. THE FOIA SHOULD.BE AMENDED TO EXPRESSLY

PROVIDE FOR DE NOVQ JUDICIAL REVIEW IN-
. FEVERSE FOIA. ACTIONS

A company seeklng rellef from an agency dec151on to
dlsclose private business records generally encounters two

principal challenges to, 1ts rlght to jud1c1al rev1ew- flrst,

et e e -

that the. federal dlstrlct courts do not have Jurlsdlctlon to

entertaln a reverse FOIA actlon‘ and second, that only llmlted,
as, opposed to. de. novo,. judlclal rev1ew of the agency declslon‘
can be obtained. . Whlle courts have 1argely rejected both of

. -these assertions, the FOIA nevertheless should be amended to‘”
ensure. that . Submltters of prlvate bu51ness documents w111 have

full aogessqtqethemqouyts_ﬁoq review oF assertedly unsound

“agency dlsclosure dec151ons.

Jur;sdlctlon of the Federal Dlstr
Courts

There s‘ﬁo'dieagreEménf amdﬁg-the'oourﬁehthaEuT*ﬂ-%

federal district courts have jurisdiétion cVer reverse FOIA

1/ See LPA Statement, suvpra, at 10; and see 40 C.F.R. §2.204(a}.
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injury is required, the costs and burdens of repeatedly p?eesing
. those., claims as to diverse documents before a nugpegan‘diﬁ-H ;"
ferent federal agenc1es would be staggerlng._ Similarly,rtﬁe-
agen0185 would Jbe. subjected to the _same burdens since they weeld
be requlred to, rule upon each clalm of confldentlallty. All
of Fbl; m;ghtuprqve“to ?3:¥a¥$3;Y_a Weepe g§ g;me egd resoereee“

on the ‘part of both the, subm;tters and the agenc1es s;nce, as

to most of the documents, there mlght ultlmately be no. requesti:'
fo:“d;eclpep:eiend,_ehereﬁo;e{ nouneeq,ﬁq;ﬁa_dete:mlnatlon of |
COnfidentiality.. n . ' 7
Thls 1n fact s the experlence of some federal agen-
cles.. .As.noted prev1ously, desplte the exlstence of a pre-
suhmiss;on:rey}ew,proeedure,lg.theirulee p; thezoff;ce_qf_:e
Federal Contract Compliance- Programs, to whlch rules the
Defense Supply Adency. was, subject, DSA decllned to follow that
procedure because of its view that it would be.too adminis-
tratively'burdensome to allow_e contractor to assert a claim ..
of confidentiality and to appeal. from an adverse determlna—
tion at a time when it was not certaln that a request £or dxs—"
closure of those documents would ever he recelved.‘__ )
Consequently, even 1f thls SBbcommlttee belleved :
that e3ﬁmerk 1t.9; lose it" pq;lcy qaslwerranted,_;t,yould_
be:h;ghlﬁ inadviseb}e to propose tpet:agepgiesvpe ;equi;edﬁ;o.
engage in & presubmission review procedure on a document by

document basis.
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To ensure that dlsclosure is not unduly delayed a parallel
Aprov1slon should be added to the Act requxrlng the court td
glve precedence on the docket to reverse FOIA actlons.

VIII. COMMENTS REGARDING POSSIBLE AGENCY
" PROCEDURES UNDER'EXEMPTION 4 -

“iThe foregbihg suggestions would assure that.sub-...... .-
mitters of confidential commercial information: are afforded
.at'least“minimal-procedural-rights before the -agencies. In
additioy, ‘there: have been proposed a number ofvaiternative
ﬁfobedufesffor 5treamliningmthe administfative_p?oqess. some .5,
of these have merit whereas others, while facially attractive,. .
Tdo nbt_Withstand scrutiny...Thchbremdst of..these proposed

procedures ‘are considered below... - . :

o+ 14 Should-dgencies institute .a "mark:it or lose it".
policy whéreunder éubmitters of priwvate -@ccuments to an.agency.
would ke required:te.mark those documents- atthe- time of:subn. .
‘mission-in'suéh;a;way.asvto-identify;assertedly confidential. . :
portions?: This: procedure’ poses -a:number :of problems. First,. -
and perhaps most .easily resoléed;:isuthe peed'to;prescribe the
appropriate manner:in which documents would be marked. . Should,
they- be marked page"byféage? »Could the:documents:be accom-.
'panied by an index of confidential portions, with specific . ..
page‘reférencesf::Or:would-it be: sufficient for a: company
simply ‘#0 place a covering page with a blanket claim of con- .
fidentiality’ on an entire document? . Such. a:mark it. or lose-.
it policy might encourage businesses to identify considerably
broader sections of their documents as confidential merely out

of an abundance of caution. Most significantly, such a policy
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F. Recommendatlons

In each of these respects the dlsclOsuve regulatlons
of v1rtua11y all federal agenc1es are welghted heaV11y agalnst‘
the submltters of 1nformatlon and deprlve them of necessary

and m;nlmal procedural safeguards. Congress should amend the

"FOTIA to prov:de for the follow1ng mlnlmum standards-

(a) Agenc1es should be regu1red to notlfy the S

'submltter of prlvate documents whenever dlsclosure of those

documents 1s proposed- notlce cannot depend upon the genero-
B LS L L ooy B I

(b) The submltter should be affordea adequete tlmE'

: 2700
(at least 30 days) to prepare and submlt 1ts v1ews regard-

) 1ng dlsclosure, lncludlng the presentatlon of expert testlmonyV

if necessary. In addltlon, the agenc;es should be glVen suf—

ficent tlme to make their dlsclosure dec151on 1n order to

assure that they are able to meanlngfully conslder the sub-

mitter's=case.againstrdiscldsureu?yz
if(c)u=Agencies;shou1d'be"requiredwto.afford a full: o

hearing,fincludingﬁtheupresentation'Df:teetimonytand-afgumentrs

before racompetent radministrative officexr.orilaw:judge, where:

17 "See:Clement; supra, 55 Tex.LiRev. at 635+

2/ Seei~e:g.;a15‘U;S.C¢J§2055(by(I)wwhererCongress~has-pro-wiﬁ
vided for 30 days advance notice to a submitter prior to dis-
closure of ;certain:information by -the Consumer ‘Product SafetYﬁ
Commission. "

3/ See Clementglsugra, 55 Tex;L.Revx_atuﬁés.
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to a government contract compllance agency, that such 1nforma—_
tlon is exempt from dlsclosure and (2) to appeal to the Dlrec—
tor of OFCCP from the compllance agency 's determlnatlon that the
contractor 5 data is not exempt. Yet some of the contract com—
.pllance agenc1es subject to that rule hava refused to comply
w1th 1t and have not made the presubmlsSLOn rev1ew procedure o
set out in 41 C F R. 560 60 4(d) avallable to submltters of _
.cOnfldentlal 1nformatlon. Thus, by memorandum to all reglonal
offlces, the Defense Supply Agency dlrected that government

contractors would not be allowed to exerclse the rlghts pro—

vided to them by SGD 60 4(d) at the tlmE thelr documents are

1n1t1ally furnlshe the Government, as contemplated by

the regulatlon, the agency explained 1ts actlon by statlng
that 1t would be too admlnrstratlvely burdensome to allow a

cOntractor to assert a clalm of confldentlallty and to appeal

from an adverse determlnatlon at the tlme the contractor s

documents were 1n1t1a11y submltted to the agency. Rather, such
rlghts would be avallable only at the tlme a request for dls—_
closure of the documents was recelved by DSA.l/ ) ; '

HoweVer at that later tlme, submltters were prac

tlcally foreclosed from exerc151ng the appeal prOV1SlOn of

§60- 50 4(d).m For, by memorandum to all reglonal o flCeS, the )

Defense Supply Agency dlrected that 1t would not delay dlsclosure-

1/ Defense Supply Agency Memorandum DSAH G, dated 17 December
1974, :to:Commander, ‘Defense ‘Contract Administration Services -7
Region, concerning "Release of Contract Compllance Data Under

The Freedom of Informatlon:Act Rt




i30

C. TInade qﬁéte Hear:l.ng

Nor do agency regulatlons provrde for xlght to a:

hearing. While many regulatlons allow a company whlch has

been notlfled of 1ntended dlsclosure to comment upon dls— i}
closure, that opportunlty is 1argely meanlngless because (l}

the submltter is glVEn only flve days or 1esa to analyze

often complex documents, to obtaln the assastance ofman
- expert w1tness (1f necessary) and to prepare and present_
' comments’ to the agency, (2) the rlght to comment is als— )
cretlonary only, ‘sinhce the agency may choose not to notlfy ;

the submitter at all,l and (3) no opportunlty isg afforded h

to the submitte® of the 1nformatlon ta challenge the ratlonale '”_'
or foundatlon BE the agency s 1n1t1al deca51on to dlsclose h

" since that is not made known to the submltter.

D. Inadequate Acency Appeal

- similarly, while nany'aéencyiregulatione provide for"
an admxnlstratlve appeal from an 1n1t1al agency dec151on -_..“
refu51ng to dlsclose documents, v1rtually no agency has estab—
'bllshgd appeal procedures for a dec1310n to dlsclose 1nforma— ’

tion. ’ Those “few agenc1es whlch do prov1de such a rlght

allow only a brief perlod of tlme in whlch the submltter may
.File, and the agency must rule on, such an appeai and, further, _

the appezal is generally based on an 1nadequate agency record.___:,

1/ See gupra, p. 21 n. 3 an& accompanylng text.

2/ See Bears,’ ‘Roebiuick and Co..v. GSA, 553 F 2d 1378 (D C.,,f:
Cir. 1977}, petition- for cert.- flled, No. 76 1642 (May 23,‘:“
1977)(hercinafter‘“5ears-IIP)“' .

3/ Reverse FOIA Suits, supra, 70-Northwastern U.L.Rev. at
be9.
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vy -2
As both courts, “commentators - -and even agencies themselves

- have cbserved, agericies seldom have ‘the special kndwledge ‘of

the business or ‘the particular ‘industry to determine’ WHether ™ o~
" disclosure would be hérmftlf”and'Sincé the disclosure of even -
mere fragments of;iﬁfdrmatibﬁ-can often have éignificantﬂcéh—'*;é
seqguences, competitive and otherw1se, to ‘the affected bu51ness,-/
‘an agency may -simply be ‘Wnawatre ‘of the ‘Presence of valuable
information in a document which it proposes tovrelease.“ com= -
pounding’ these problems ‘is “the fact ‘thatimany, althotgh nét " =~
.all agencies, have né incéﬁtiﬁévto'ﬁrotéét'tﬁe_cdhfidentiélity~'*
of priﬁéte'gﬁfofmgtidnS: and afe, in fact, predispdsed towérdé'

disclosﬁte;'ﬁ‘thus,'the possibility that notics may ‘not be

¥/ See, e.9.; Westin nghouse Bléctric Corp. v. '8c¢hlasinger,
supra, 542 r,2d at 1212-13.

2/ See, e.g.,.0' Rellly, supra, 30 Bus. Lawyer at 1134: Note, .
Reverse-Freedom of Information Act Siits: Confidential Informa-
tion in Search of Protection, 70 Northwestern L Rev, 995,‘9981,
{1976) (hereinafter "Reverse FOIA ‘Suits"y. S

3/ See,;: Gy Statement of Mlchael James' Deputy General'

Counsel [ Environmental Protection. Agency’,. Before the Subs=. -

commnittee on Administrative Practice and Procedure of the

" Senate Cormittee on the Judiciary, September 15, 1977, e
7-8 (héreinafter "EPA Statement™; and Fre' Statement, suEra,

at 3. : . L . e o e

Par

4/ Westhg_pase Electric Corp. v Scﬁleéiﬁger}“
F.2d at 1213 Note, suEra,_S Akron L Rev S ak 683 4.

5/ Westlnghouse Electric Corxrp. v. Schlesin g r, supra, 542
F.2d at 1212; Q'Reilly, supra, 30 Bus. Lawyer at 1134.

6/ Patten and Weinstein, supra, 29 Ad.L.Rev. at 204,




126

Sy et

The key to resolv1ng the Controversy over the suh»

stantlve meanlng of Exemptlon 4 thus 11e5 1n returnlng to the?

pre—Natlonal Parks 1nterpretatlon of the Exemptlon, and in o

recognlzlng the 1mportant dlstlnctlon between prrvate and

government documents.' Absent 1eglslat1ve actlon Wthh accom~

pllshes both of these goals, the debate over Exemptlon 4 can“‘”

be expected to cont;nue.

VI. EXISTING AGENCY PROCEDURES INADEQUATELY
-PROTECT: THE: RIGHTS: OF.{ SUBMITTERS QP .. s BT B
CONFIDENTIAL INFORMATION

Problems also abound in the procedures Wthh are o

employed by federal agen01es in rullng upon clalms of oon— )

fldentlallty and ln proce551ng requests for dlsclosure of

confldentral 1nformat10n

Release of the confldentlal, prlvate documents

would often 1njure, and p0551bly destroy,-a submltter s pro
perty rlghts Ln the commerCLal 1nformatlon contalned in those .

-doouments.l Whlle the formallty and procedural requlsltes

may vary, 1t ls nevertheless well settl

Amendment requlres that notlce must'be ngen and'som form of

hearlng must be held before an-’ order deperlng a: person of
property may become effective.” Unfortunately, neither. the

- FOIA nor)virtually any’agency ¢

dieglgsurefregulationS'setisfy

- these, requirements;

1/ Mathews v. Eldridge, 47 L.Ed.2d 18, 41 (1976) ; VEE Cotton .
NMills v.. Administrator. of Wage:and Hour Division- of the 0 %
Department of Labor, 312 U.s. 1Z6 (1941). R
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defining "government records" are:quite broad, confidential '
private documents -and information do not lose their basici:
private character merely by virtue of .the fact that those: :mui:
doeuments have:been submitted to: an agency either pursuant’
to ekmandetory:filing:requirement"orlvoluntarilyfin-an;effort:~

to comply with a regulatory program.i:As one.commentator:

has stated,. :there:.is a -

"philosophical:’distinction between exemption

(4) and Government information generally;

the! general: publicg:has no*claim to a.business'

secret or a finanecial ledger, as it might to

a Government-generated highway map or agency ™ :

interpretative bulletin ... [Tlhere is a sig-

Lvnificant.- policy justification for not "giving

away for free' what private industry, not
..Government; has paid for.: Government's duty: -

to reveal its inner worklngs provides no
wsimilar: justlflcatlon for: the disclosure of

prlvate partles' operatlons. g/

‘At a mlnlmum, requestors who seek to obtaln Erlvete‘:
commercial documents whlch are shown by the submltter to be l
confldential in the tradltlonal sense of the term should have
the burden of demonstratlng that they seek thoee documents

R

- for the purpose of learnlng how the Government 15 functlon—

ing, that the documents w111 1n fact dlrectly serve that

_purpoee, that dlsclOSure w1ll not 1njure the submltter or

expose him to posslble ‘ry in any-meanlngful sense, andf"

that there are. no alternatlve types of government documents

1/ See Note, Would Macy -5 Tell Glmbel‘s-' Government Controlled
. Business Information ‘and the . Freedom of Infofmaticn Act, Forwards

& Backwards, 6 Lovola L.J. 594 R FNE (1975)(here;nafter'"Would
Macy's Tell Gimbel's"). . . :

2/ O0'Reilly, Government Disclosure of Private Secrets Under
the Freedom of Information Act, 30 Bus. Lawyer 1125, 1134
(19757 (hexeinafter "O'Reilly") .
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... "makes -the Statutory exemption meaningless
“and £lies in ‘the ‘face of the protective
purpose of the exempticn as enunciated 1n
the Senate and House Réports ..." 1/ -

V. A.PROPOSED SOLUTION TO THE CONTROVERSY
OVER THE SUBSTANTIVE MEANING. OF
BEXEMPTION 4 o

' The edntinning debate over the permissive vs. man— '

datory nature of Exemption 4, and ‘ovér' thé National Parks *~ 7

test, could be’ quelled by leglslatlvely recogn1 . impor-
tant dlstlnctlon between government records on“the one hand o

and Erlvate documents on the other.

" While the FOIA was intended to fostef full disclo-
sure of gdﬁérhmenixihférﬁééighfto the public, the ‘exemptions”
to the Act were Qpecifically dre's:i.gm'e:d":tg.lx'"c::i"e"a'tx:.-""'cai':‘e'‘g'o'r:i.:es:‘"i

nof‘infq;qaﬁign"ﬁﬁi¢ﬁﬁCgﬁg;éééfiﬁteﬁégqiﬁbqld'hoﬁ;§é aisc1osed.
Consequently, while the FOIA éXghﬁtiéns Shhnld:be;harfbwly
construed‘qoncerning,disg;psure gf_infofmation_;elapgng to a

government "agency's actions, plams, and policies", the exemptions

should be given a.considerably greater breadth with respect to
disclosure of information:concerningjthe "factions, plans and
policies' of private parties,"  fThis is because ‘the FOIA

"was not gnacted for ‘the puxpose of. enabllng the publlc to.

obtaln lnformatlon about 1nd1v1duals and corporatlons, about

_1/ Westlnghouse Electrlc Co lSch1e51nger. ‘SUPTa; 392~ =
F.sSupp. at 1250. - - . P N - _-  o f'fl'

s Westlnghouse Electric.Corp. v. Sch1351nger, supra, 542
F.2d"at 1197 n.-10 (emphasis added), guoting with approval -

Levini, In Camera-Inspection Under the Freedom of Informatlon.
. Act, 41 U.ChiTL.Rev. 557 n. 9 and n. 10 (1974},
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.Exemption .4 should be amended to make-clear that sub-
‘stantial .competitive injury ‘is not the test.of confidentiality
under_Exemption,4,;ﬂWhe;q dacuments whose release.is sought are. .
Erivateﬂingngtu;gt_yhe;g_tﬁegido_not directly reflect.government,
- conduct, .and where the documents contain the -type of information
thichﬁobqutingyhaVcompany;wpu;dJno;Zqi;qlqse,_iheyushould-nét_;
be. subject :to disclosure under -the FOIA regardless of .whether

disclosure can be shown to cause:?subst;ntialﬁqompetitive"

injury or.any kind of injury. .In those limited.situations

where private commercial documents . do directly reflect upon. .
government:actions,“theylshqulq,pe subject to .disclosure only. . :.
if (1) there is po‘altéxnatiye,qoq;ce of .information which can
‘be disclosed Withogtaidgntifying phé.submitterﬁ and. (2} +disclo~ -
sure would not he likely to harm the company in some:commercial :
sense (as opposed to, only substantlal competltlve injury) .

iv. EXEMPTION 4, WHEN-APPLIED.TO PRIVATE.-

INFORMATION, IS NOT MERELY “PERMISSIVE“
TN NATURE

. Considerable debate also:hqsubeen_waqu.ovgg whetheph;;

Exemption 4 is "permissive" or "mandatory®:in.nature. ;While... .,
. 1 "~

.some courts . have held that the exemption .is.only permissive --

and th@t.ageqciesbmay,,@esgitq_the:applicabilipy.of_;he;exemp—-ﬁ

tion, disglose confidential inﬁp;mation;7~ other courts. have.

1/ See, e.qg.,: Charles River.Paxk "A", Inc;xv.:Hzﬂ.D.;.SIQ fﬁZda
934 (D.C.Cir. 1975) :
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tion was originally intended by Congress. to be protected from. ::
.disclosure, such information now is available. to an&one:who'""
wants to peer into the private.affairs of companies which are. .-
regul%teﬁ by or do business with the. CGovermment.  The requesters
include competitors, suppliers,-customexs, analysts, potential
an@_existing-advérsemlitigantgg union organizers,:and.even mere
“qrackpotSﬂ:With:afgrudge‘against“a"Particulargcompany._.Whilef’
none of these would .otherwise be entitlgd'£o-or;héyé @ means

of securiﬁg much of the private:information. which bu;inESSés_;xxi
submit to thg.fedéral gove:nment,:tha.Freedom;of Information = .-

Act,.as .construed in.Rational -Parks, .gives-such persons carte

. blanche to ;gmmage_thrpugh_thesg.private;records.

A particularly sorry example othhé undegirable: =y
effects,;n,whicp‘the_qourts',na;ng,intgrpretatipngpﬁjExempﬁion 4
has resulted is. the use of the.FOTA.to:circumvent . the carefully
drawn_Eg@e;al;Rulégioﬁ.Civil;Prgqedure and'thef?diSCOQeryF.rulesl
of various.agencies, The Act increasingly has been used by both
existing:and potential -litigants to obtain-discovery against.. -
their adversaries which may not be-allowed by-:judicial and

administrative discovery rules. . The:use-of -the Act:for that- -

purpose, particularly when digcovery. is soﬁght'againstuprivate“z~

parties:for private .documents, is:impossible-to-reconcile with

the indisputable purpose of ‘the FOIA .of better:informing the: : .
' LY
electorate how its. government operates.fc CE

i/ See, g., Tltle Guarantee Co N NLRB 534 F 2d 484 (Zd
Cir.), cert. denied, . ) . and see Statement’ of
Gerald P, Norton, Deputy General Counsel Féderal ‘Trade Com=-. .. ‘.
mission, Before the.Subcommittee  on: Admlnxstratlve Practice and’
Procedure of the Committee on the Jud1c1ary, September 15 1977,
at 6 (hereinafter "FTC Statement").
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injury will result when-the submitter may not know:whether:  :I ..-:
the information will be-ﬁsed=byua;competitor or; ‘if s0; how;l(vwwv
- iIn this regard, it cannot always be demonsﬁréted
prospectively that information whese disclosureris sought will; =:
if disclbsed,wcompe£itively-injure_the.submitter. - AS  commen-
tators and;éoqrts have acknowledged in the context of :reverse:
FOIA actions, disclosure,of”a;merg fragment;of;information;};'wf;;
which;alone_might,no;-cause¢compe£itive¢inju:y,‘may:ultimateiy.-;v
cause substantial. competitive-injury if combined with.other
data which.the competitor has been able to secure from-other-.. .-
sources.?-.aCOnsequently,,businesseswwhich;aregunaware.of the .o

other data which theif compe titors héﬁe collected may:. be hard::

1/ 1d. at 199.. TO Wake matters. worse, some agencies,.such as
EPA, have imposed an even more stringent standard of confiden- .
tiality than. that prescribedin National Parks. .-See Note,-The.:.
EPA's Proposed Rule for Freedom OFf Information ‘Act Disclosures: -
& Model for Orxderly .Agency Determinations, .19/5 Utah.L.Rev. 943, .
EETIN . .

2/ 1In Westinghouse Electric Corp. v. Schlesinger, 542 F.2d (4th -
Clr. 1976).,-the U.5, Court of Appeals for the Fourth Circuit, in.
acknowledging the" complex1ty of determining what information w111,
if disclosed, .injure the competitive well being .of-a business, .
quoted the following passage from Note, A Review of the Fourth
Exempticn of .the Freedom of Information. Act,-9 :Akron.L.Rev.. 673,
€83-4 (1976} (hexeinatter "Note") : ]
"ITlhe indugtrial sector is .still highly competltlve.k coxr— .
porations ‘have varying numbers of market and financial spe—
cialists who continually search out fragments of information

. zbout competitors and markets from any avallable source;
‘published government:statistics and;informatien, . various.’ "'
legislative documents, analyses’ and surveys performed by’ cor—”
porate specialists, information continually-obtained and:
reported by sales. personnel. ©or disclosures. by government. agen—
cies. ince. government derlved 1nformatlon is often . .submitted
according to statukory ér regulatory ;equ;rement,,lt is.usually
more credible than information from other sources; the latter
usually. depends. on what.a company decides, for.its .own care-: ¢
fully.considered reasons, to make .available.. :An additicnal-

.. reliable "fragment' of information may -be -encugh. to bring -the
whole picture intec much.clearer focus and could.conceivably’ .
mean the difference between success ox failure.in certain-con-
tract bidding situations.”™ (Emphasis added).
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1974 opinion in National -Parks.and Conservaticn Assn., v. Mor-

- ton, the U.S. Court of Appeals for the D.C. Circuit articu-; - :
lated a new.and-considerably different interpretation of
Exemption 4:which would have the effect of emasculating the..
Eﬁemption and eviscerating the protection :for business records-:
which the Act was intended to afford.  In Hational Parks;-
supposedly in.an effort to replace the more "subjectiwve" . .
approach of .earlier cases with .a more_“objective“_sﬁandard,_"
the court of appeals formulated a new.test for determining
whether information is confidential.within:the meaning of:
Exemption 4:

"commercial or financial matter‘is;Fconfidential':

for purposes of the exemption if disclosure of the

information .is:likely :to have either of .the -follow-

ing effects: (1) to impalr the Govermment's ability
to obtain necessary -informaticn in the. future; or.::

(2) to cause substantial harm to the competitive

-position .of the person from whom the -information: -:-

was obtained "2/

The standard adopted by the Natlonal Parks case does
not flnd 1ts source 1n the leglslatlve hlstory of the FOIA and"”
is in fact contrary to both the express terms and ‘the 1egls— N

L3, T
1at1ve hlstory of the Exemptlon = Nothlng Ain the FOIA or ”j.
the Act's:: leglslatlve hlstory reflects any lntent by CongreSS
that Exemptlon é should apply to 1nformat10n whlch 1s 1nherent1y

' confldentlal 1n nature and whlch has been reasonably and leqltl—ﬁ”

1/ 493 F 2& 765 (D c.Cir. 1974).

2/ 438'F. 2d at 770" (footnote omlttea)

3/. See Patten -and Weinstein,  Disclosure :0f Business Secrets:
Under theé Freedom of Information Act:  Suggested leltatlons,
29 Ad,L.Rev. 193, 195-202 11977)(here1nafter "Patten and
Weinstein) .
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"equally  important ‘rights. of privacy with respect ;o_gertainJL
- information in-government files."i- While.eaqhgpf the exemp-. .
tions to:the Act reflects this concern over rights qﬁ,privapyr,_,
£0 a vérying degree, it was of particular;signifiqance to,
Congress in: fashlonlng Exemption. 4.. }
Exemption-4 was- specifically. designed to protect

the confidentiality of information which is obtaired by:the“

Government through guestionnaires; reports or other inquiries., ..

bﬁg which would "customarily not be released to the public . ..
by the person from whom it was obtain_ed,".2 5$hehcongre$s;93alh_
intent .congerning--the . .scope .of Exemption: 4 was cléa;;yhdeiinegb;
by the:House Report dealing with thg,ExampfiQn:_“.
"This: exemption -would assure.the confidentiality |
of information obtained by the Government through . -

oquestionnaires oxr. through material submitted and.
disclosures made in procedures such as £he media-

2o okdon-of 1abpr-management_qoptroversles. It exempts |

such material if it would not gustomarily be made

public be the person from whom- it .was obtained by

the Government ... It would also include the b
informatjon whigh is-given-to.-an agengy in confi-

dence, since:.a citizen must. he .able-to confide . in

his government. Mgreover, wher the - Government

has obligated itself in good faith not to disclose-- -

:'documents or information-which :it receives,. it
should be able to honor such obllgatlons " §/

Cited by the Senate Report ‘as types of 1nformatlon Whlch

customarlly would not be released to the publlc" were "bu51—"1

ness sales statlstlcs, 1nventor1es, customers‘ llsts, “and

manufacturlng processes.

1/ 5. Rep No. 813, supra-; at 3.

2/ 1d:at 9 (emphasis 2dded) . AR s SR SIS P

3/ H.R. gep -No. 1497, sugra, at 10 (footnote omltted}(empha51s
added) (

4/ S.Rep.No. 813, supra, at 9.
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These federal agencies secure a constant f£low of

- information from the private sector. . Such information comes . .

both in response to statutory and regp;eto;g.fil;nq ;equi;ej‘f

ments and also in response to informal, but no less compelling,

agency. requests for_inqumation from ;egu;ateﬁqas.we;lﬁas‘y

unregq}eted:bgsineeseeﬁ,ZThue,_elthoughbmuchfoﬁq#ge.privateu{
infprmatipn—Which.ﬁinds.its,wgy into governmment, possession is.
regui;e@-to_he,f;led_with federal agencies, ajSubstentia;nr
amount gf_info;matipn_ieﬁyq;unta;i;ylequ;tted.tqﬂ;he,ﬁqyern—,,
ment in a spirit of cooperation.

The. information submitted by the .private sector is

' staggering both in amount and in diversity.. Major gorporations

~each submit thousands of reports anﬁ;dobumeqts every year to ..

‘the federal government; and even small businesses supply the. .

G0VEInmePt‘witﬁ_a surprisingly. large. nunber :of. reports and .

other documents. These reports.contain information concerning

-sales, manufacturing, costs,. technical designs,.salaries

and identities of key personnel, flnanc1a1 forecasts, des~
criptions of manufacturing processes, employment practlces,

etc. Because such reports are often submltted on a recurring

basxs{ annually ‘and ‘even monthly, they prov1de axtremely curn-

rent and accurate data concernlng these varled aspects of

the reportlng companles' operatlons.

I .f " The business value of such prlvately generated R

information’ depends upon its contlnued secrecyu Consequentng

such information traditionally has been carefully guarded by-
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‘fespect to private documents and information.’’ Initially, the 7
"Exemption was construed by the courts consistent with this_

legislative intent. However, in recent years, many courts

have de#ietedifroh:tﬁe”ofigiﬁai.coﬁQEEEEiohei.iﬁtehtiand have

substahéiaily'}éétiiétéa'thé°§rbtec€ioﬁ'Gﬁich'EEeﬁptidﬁ s

offers to pereoﬁe‘oEIBueiﬁeESEe ﬁhoﬂeuoﬁit'otiv&te{‘cdﬁfi;m'Jf5"“

dential commercial information to federal government agencids. |

These-federal agehoiee}-in tﬁfﬂ, Heﬁetfolloﬁeé eﬁd:oonttiéi'g"”

buted to the distortion of Exemption 4. ST

i Parallellng and perhaps in part resgons;ble for

thlS development, there has been a profound change in “the’

purposes ‘for which FOIA- requests ard belng made. While ini-

tLally lntended to serve asAa Teans for ‘the publlc to 1earn‘; s

more about ‘its government, the Act has,lncreaelngly become‘a*J

vehicle for Sﬁrﬁeillenoeéﬂet ﬁﬂﬁlio:ekﬁense;'of tﬁé'pfivete;"

affairs of commerCLal enterprlses by thelr adversarles.}

; as now construed’ by the cgurtS'and&kﬁ:L*'}

B empt e
federal ageﬂcles; ‘béars iittie reseblance to- the exemptlon RN
which_ was enacted by Congress in 1966. Assumlng ‘that the *

purpose of the Act st111 is’ to better’ 1nform the publlc of

_the manner ln whlch 1ts government operates, but not to fac111

tate the lootlng of prlvate bu51ness records, Exemptloﬁ s
sorely neé&étto‘bé"ﬁheﬁded"to'clarify its pufpogé and to restore
the Exemption to its original character.

amendment of the Act is also needed in order to

confirm the rights of submitters of private information to
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But ‘there is a fair’ amount”df mforma.tmn which ‘they. Would not
want to be caught passing among each other that ‘they could, in fact,
obtain simply by third-party requests to agenmes This’ 1nformat:10n
might relate  to pricing.: This information might relate to market
shares. I think that there is a possibility that there could be an ex-
¢hange ‘of mform&tlon under the act that might not be permlssﬂ)le
otherwise, . . ]
- Mr. GELLMAN. That isall Ihave, Mr. Chairman,

~'Mr. Prever: Ms. Sands, do you have any questmns

" Ms. Saxnps. No, sir. Thank you. = '

Mr. PreyEr. 'We thank - you very much for’ your testlmony We ap-
precmte your helpful testlmony You have given us some mterestmg
'suggestmns S

[Mr Bravermans prepared sta.tement follows ]
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been the subject of reports and reviews by the Office of Management
and Budget. It hasbeen subject to internal reviews and it has been
the subject ‘of congressional reviews’ whleh provide 2 Wealth of in-
formation concerning that agency.
Similar investigations and exammatmns of other egencles and the
manner in which they are accomplishing their statutory and regula-
7 obligations could be made available to the publie.

t seems to me that in those few instances where you have a situa-
tion where that kind of information does not exist or where that kind
of information could not be readily compiled at a reasonable effort,
then there is still another alternative that could be pursued.

“Certain agenecies, such as the Bureau of Labor Statistics and -the

_ Department of the Census assemble and compile a° ‘great deal of in-
formation which they obtain from private companies. They disclose
that information to the publie, but they do so only in a form which
guarantees the confidentiality of the submitter of that information.
1t seems to me that, in situations where a member of the public does

- want to find out how 'the Government is dealing with companies that
it Tegulates, there is no need to find out informstion abouf the one
particular company, but that more comprehensive data could be pro-
vided in an aggregate form concerning a group of regulated companies.

Tn doing that you would avoid the possibility of disclosing 1nf0rm.at1on .

relating to a particular company that woula jeopardize that ¢ eompen y’s
competitive standing.

. Mr. Geuiman, Where someone is interested in learning how an
agency is operating and functioning overall, what you suggest mlght
be ‘sufficient. But where a requester of mformatlon is Interested in
how well the agency is regulating one particular company, I do not
think that it is satisfactory.

Mr. Bravermax. I think in many cases, though, you begin to wander
astray from what the intention of the act was. The intention of the
act was to look into the Government to see how it was operating.
I think you will find that, if you review the broad number of requests
that are made for indivi dual company data, the rélation of the request
and the interest of the requester runs very far aﬁeld from an exam1—
nahon of what the Government is doing.

Quite often the information is sought by someone who is eontem—
plating suit against the individual company and not in connection
with an examination of Government policies. Quite often the informa-
tion is sought, as we have heard this morning, by a competitor who'is
not concerned about how the Government i is regula’rmd that company
but is concerned about how that company is operatmg its own prlvate
internal affairs.

. T think that the basic problem here is that the act has now become
a vehicle, a tool for many people to obtain information about private
activities that are not related to Government regulation which they
¢ould not.otherwise.obtain,

.. Mr. Geriman. You suggested that a requester Foa 5 Private coms
mercial documents should have the burden of demonstrating that he
seeks the documents for the purpose of lea rning how the Government
is functioning. What kind of proof would you requu'e the requester
to make as to his intent? : _
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notice and securing the other rights that I have talked about then I
thmk they might be willing toaccept that. ‘

- There has also been discussion here of a class or category -wide sys-
, tem of determinations regarding documents. The testimony of the
witnesses from ths EPA and the FDA have pointed out a confliet
among the agencles as to how: they utilize these ca‘begory debermma-
tions;- :
1 believe that the EPA on the ong hand state,d that it would make
a -category determination. that it would use as a rule of thumb, but
that in-every disclosure case there would be an-ad hoc determination
to make sure that that. category: deberrmnatlon d1d apply to those’
documents :

:On-the other hand,. T beheve this mormng we have heard that the:
: FDA utilizes a category -determination without any further ad hoe
determinations. It seems to me that if category determinations areto
~ be ‘utilized, then there must be a. prov1smn that there either be an ad
hoe determmatlon or some form of waiver procedure wherehy & com-
pany- could demonstrate to the agency that the general conclusion that
it hag reached -concerning the ‘disclosability of the category of docu-
ments may not apply to either the industry in-which that company
operates or that this- ‘company may, for some reason, be in:a dlﬂ'erent
posture:than its competitors. would in the same industry. :
- The last proposal that T have heard is the presubmission review
proposal. That is one that T think would create intolerable burdens.
.. The presubmission review proposal contemplates that the company
would be reguired to obtain a decision from the agency and te demon-
strate to the agency, at the time that it submits the document, that
the information is confidential. This would require the company to -
demonstrate this on the basis of economic proof at the time it submits
each and every document that it contends is confidential. This would
cregte a situation for certain companies of being required to make
scores and. perhaps even. hundreds of presubmission confidentiality
showings when, at that time, it is.not even:certain that any of theso
documents would ever be subject to disclosure.
- The same burden would fall upon the-agency. The agency would be :
required to consider claims of disclosability -or confidentiality for
hundreds and perbaps.thousands of documents when in fact a very
few of these documents would ever become subject to an FOTA request.
_ Tt seems to me that that is a commitment of resources both from the
pnvate sector and from the Government that would bear Tittle fruit.

That really completes the testimony thatI-had planned, but the,re
wag one additional aspect that T wanted to bring up. -

Yesterday, Mr. Chairman, you and Congressman McCloskey made
several statements concerning your skeptwlsm as to how the document
called “An Affirmative Action Program” could ever be: conﬁdentlal or
could ever contain confidential information. . -

As you may know, there has been quite a bit of htlgatlon in: the

~reverse “FOTA - field-concerning - affirmative-.action. programs. So I
thought that I would address Just a few remarks about those kinds: of o

documents.

AAP’s are generally quite oomprehenswe documents 200 pages in
length quite often. These documents portray a great deal of informa:
tion concerning a manufacturing or sales facility. The information
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how the Government was operating. It was designed to increase the
access of citizens to Government documents that would show what
those Federal agencies’ policies were, what their actions were, and why
they took them. ' .
+ 1t was not the intention of the act to increase public access to pri-
vate business documents which are within the possession of the Gov-
ernment due to regulatory requirements, but that are not, by definition,
Government documents. They retain their private character, in my
view, They are proprietary in nature. They have been prepared at
‘private expense and for private purposes. o S
If the Congress were. to recognize that the fourth exemption had
two potential applications, one with respect to private documents
and another with respect to Government documents—indeed, I think
-‘that -distinction could run through all of the FOIA exemptions—
then it would seem possible to me to sccommodate the competing but
yet compatible aims of the Freedom of Information Act. On the one
hand, you would open access to Government documents through the
- act’s disclosure provisions. But on the other hand, you would respect
and preserve the privacy of business documents. . .
. T know that the subcommittee has asked all of the witnesses to ad-
dress the procedural problems under exemption 4. I will proceed to do
‘that. But I would like to state that I do not think that any procedural
changes are going to stem the problem under the fourth exemption

unless Congress doés tackle this substantive question,

- In my view there are a numbeér of procedural defects both in the
Freedom of Information Act itself and in the implementing reg-
ulations. o o ' .

" ‘Starting with the very inception of an FOI case—the Freedom of
TInformation Act, and I believe virtually all Federal regulations—
fail to have any provisions for notice to the submitter of a’ document.
- Yesterday, '&ng_ressman McCloskey asked for some examples of
abuses that the witnesses believe existed in terms of the procedures
under the act. With respect to the notice requirement and also with
respéct to the time_wh_ic% a submitter is.afforded to oppose or object
to disclosure, an example of what I consider an abuse came to mind.
- Recently a case was commenced in the eastern district of Kentucky
by nine companies to enjoin certain Federal agencies from disclosing
documents which they had submitted to those agencies. When the
agencies received the request for disclosure under the act and decided

to disclose the documents, the agencies gave 5 days notice to some of -

the eompanies in order to allow them to object to the disclosure of the
information. = L , ‘ : :

The agencies gave only 1 day notice to other of the companies in
'ordi?‘r to object. In fact, notice was not given to another of the com-
panles until several days after the disclosure decision became final
and the release dafe had passed.

obtain economic advice and assistance, and to submit its:case to the
agency. One day’s notice certainly is not enough and I do not be-
lieve I have to say anything about a notice that is received after
disclosure. ' B S _—

I-would- argue that -even 5 days notice.is absolutely .not .,.-ﬁmough'.‘,.# —
“"time ‘for 4 company to review the documents, to prepare its case, to . -
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Mr. Prever. Our next witness is Burt Braverman, an attomey w1th
the law firm of Cole, Zylstra & Ra wind.

Mr, Braverman has been involved. in several important FOI cases
on behalf of corporations. We welcome you here today and your state-
ment will be made a part of the record.

STATEMENT OF BURT A. BRAVERMAN, ATTORNEY, COLE, ZYLSTRA
& RAYWID

Mr. BravermaN. With your permission I will dispense with reading
the statement. It is a little bit too long to burden the record.

As you stated, my role in this area has been in representing businesses
that have been “confronted with threatened disclosure. of confidential
mformatlon which they had submitted to various Federal agencies
under varying circumstances. Uniformly, however, the. information
~ at stake was considered by the businesses themselves to be highly con-

fidential and significant in a commercial sense.

These businesses, like many others, submit a staggering amount of
“information to the Government every year. They do so in response to
_ mandatory ﬁling requlrements they also do so under Volunta.ry circum-

~ stances, sometimes In s spirit of cooperation and sometimes in a spirit
of self-interest. But the short end is'that a great amount of business
information that is compiled at prlvate expense and private, eﬁort 18
furnished to Federal Government agencies.

In the past, much if not most of this information was treated conﬁ—
dentially by Federal agencies.. The company statements and claims of
confidentiality were respected. Much of that has changed since the
Freedom of Information Act was promulgated; particularly in the past
several years.. ,

As a witness for the EPA said yesterday, Whereas 90 percent of the
business information submitted to EPA in previous years was formerly
held nondisclosable, today 90 percent of that mformatlon is now held
disclosable. ~

Something happened to creatc that overnwht change in mrcum-
stances. T would like to talk‘about what that somethmg was.

As I see it, the Freedom of Information Act had a distinct purpose
"The purpose was to open the processes of government to public scru-
tiny. The aim was that if you could better inform the public, the
electorate, what the Government was doing and why it was doing it, the
Government would beecome more responsive to the public. The act was
passed with that end in mind, and it was passed to correct what was
seen by the Congress to be a perio& of time in which Federal agencies
had closed up as tight as a clam and had not been willing to provide
this kind of information to the public.

I do not think that the act, however, was designed to be o private
disclosure act. I do not think that the act was designed to make private

businessés more accountable: Those statements-are-not-found-in-the..
legislative history of the act in the 1960’. R
The aim was distinet. The aim was to correct secrecy of Federal
Government agencies concerning how the Federal Government agen-
cies were acting, how they were reaching their demsmns, and what their
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information Within the statutory ‘ten-day deadline.:-0On the other hand,
corporat%ohsfwhdse‘Enfofmation is atissiechavesa ready supply of

experts willing to testify about the value:of:the centested information. :

I do not think that the answer to this preblem 1ies in providiﬁg for e

hearing, even an-informal one, before-deciding to disclose potentially -

valuable‘business information: “Such.a requirement would wreak havec. .-

_ with the ten-day deadline’established: by Congress-za beneficial statutory. -

provision designed:to prevent -unnecessary -delays-in the-release.of::

fnformationxtouthe:pub1ic. BoTELT

In our v1ew the answer 11&5 1n the u

determ1nat1uns about the-d1sclosure of categor1es of 1nf0nnat1on
Qur experience to date w1th our pub11c 1nf0rmat1on regu]at1ons wou1d

tend to confirm the advantzges of this approach.

SAFETY AND EFFICACY DATA

In the recent reverse FQI case brcught against the Agency, the pr1nc1pa1
_1ssue 1nvoIves the reIease of what the Agency cons1ders to be summaries

of safety and eff1cacy data perta1n1ng tu a new drug Drug manufacturers )

have a1ways claimed trade secret status for the data generated from

prectinical and clinical trials, on the theory that these data prov1de an

important: competitive advantage over. those who de.not-have access to it.

The Agency has genera11y agreed w1th thss pos1t1on s1nce enactment of
the Federal Food Drug, and Casmetic Act in 1938 by TntErpl"Et1ng

the tevm "method or process which as a trade secret is entitled to

of ruTemak1ng to make geaer1c
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we have addpted @ véry restrictive fioticeé precedure. * We witl only
consult with 'the submittér about twe statis of réquééfed7réédfd§"
when the confidentiality of ‘the récords 1s "uncertain," ‘dnd’thén - 1* #° -
only to enable thé submitter to provideé additional information to

FOA to ‘Permit us to make tha discldsure deciston. The providing of 7
notice 1§ nutfan:dppdrtﬁnity-fof"fhé“suﬁmiffef‘%o'afghe‘dﬁ’aé;éﬁbt*‘""' 8
to persuade us to deny accéss'ts the ‘rejuested records. o

Qur restrfétivé”§61iﬁyibﬁ*not{cé.waé’fhe”éubjéct'd?'an early challenge™
by the Pharmacautical Manufacturers Association (PMA) iW Pharmacefical

Manufacturers Associatidhn' v, Mathews, 407 °F. ‘Supp. ‘44€ (i5.0,C. 1975y 7

subsequiett "opin oty 411 F. Supp’ 576 (B.07C 19761 7 PHA ssserted that

notice ‘and“an ‘Gpportunity to consult with FOA about ‘the disclosure™ "~
decision ‘stiguld be givenin every instance’ Tn which'material was "
requested that had been ‘sibmitted by or ‘related to ‘ohe of PHA's méiber -~ <

companies.

Fortunately, the Court ruled™in ‘our ‘Favor.” -Aithough, ‘some agencies way™ -

R

find it possible to' provide ndtice '6f ‘a'contempiated disclosurein' =

every instance, in our judgment, our @iitire FOT operation would have’
been seriously threatened had PMA succeeded in caurt. Nor do we feel. ...

that providing notice in advance of every disclosure would provide

“benefits justifying the. time and expense involved. 'If the public is. .-

to have prompt access to Agency records, the disclosure process cannot

be encumbered with elaborate procedures that give private persons,
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-of records”(and-infermation in those records) routingly found in FDA™s" -

possession, -
We have canvaééed our fi]es, identified the different types of records
we possess, and apphed the “tr'ade secrets and "confidentiqi q_omner\t_:iajl

or financ1a1 information" definitions to thase records - In our regulations.,

we have stated precisely, for the majority of recards we have, whether
- they are-disclgsable or exempt under thé Fourth exemption (or the“othsr’

statutory eéxemptions). '+

ObviousTy, this was a major qhdgrtakihg on our_part, but we think.the .

time and resgurces were we]‘l spent Dur regu'latmns and the extensive

B preamble discussion that accompanies them cribe for Agency employees

~and the public what the status of those records 15 under the FOI Act.
Our-disclosure decisions are thus more ‘uniform and prompt, and less

subject to .dispute-or challenge than.would:be the:case ifreach.disclesure ==
decision was an ad.hoc one.: Moreover,:it_it clear that:we:would not be:

able to fulfill our obiigations.under the Act without detailed regulations.

This is not tn say that we have no difficuities in 1mp1ementing the o
trade secrats provision of the Act. Ne stiil must expend scarce
professional resources to determine if records contain Exempt 1nformatioh.
. because such material is aften intertwined with disc]esablg‘mate?ial'

and the Act requires that, where possible, we segregéte-the WO

Court detisions interpreting:this provision of the FOI Act require a-

line-by-line analysis of each document in pursuit of-the disclosable:
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PEEPARED STATEMENT oF De. Dowarp KENNEDY, - Conulssmnm, Foon Am:
DEUG ADMINIsmnoN

Mr. Chainnan E
“I we]cume th1s opportumty to shar‘e w1 th the Subcomm1 ttee our thcughts _' i _' .
concern1ng the trade secrets prov1s:on of the Freedom of Informat1on

 (FO1) Act and reverse FOI Suits.

Broad]y cuns1dered the: FOI- Act and the Food and Drug Adm1n1str-at1on s (FDA)

_Jf]ts,

',_;1mp1ementmg regu]at'lens have resu'lted 1n substant‘la! pubhc b :
:'although they have a'lso produced scme dasappmntmg 1oca'| effects Contrar‘y B

.to some fears expr‘essed at. the t1me our reguiatwns were f1rst pubhshed

ur pohcy of d1sclosure has nexther h1ndered comumcatmns

..:w1th anyone, outs1de the Federa] GGvernment nor.- has 1t 1mpeded 1nterna1

Agency de'l{berat‘lons.: It has, on the nther hand proper]_y encour‘aged
“closer pubhc scrut‘my of our actwns and therehy has: enhanced puhhc :

' accountability of the Agency.

:The trade sacrets prowswn of the Act is. a trouh]escme one’ w1th wh'lch FDA
and ather Federa'i agenc1es have had to stmgg!e contmuously The records we
maintain are often Taden '.»uth tr'ade secret ar conf1dent1a1 corrmer'ma] :
';'mformatton and, as the r‘ec1p1ent uf an enormous number of FOI. requests—- )
we expect some 25,000 th1s year--we are caHed upon daﬂy to.imake.:

disclosure decisions that 1nvolve potent1a11y va1uab1e husmess 1nformat1on

DEFINITIONAL PROBLEMS

A hasic problem that has plagued agencies in implementing the trade

secret provisions of the FOI Act has been defining the coverage of

exemption 4, The language of the exemption itseif--"trade secrets
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successor firms to provide new data to bring a competmg drug 1nto
the same status as the first entrance drug. ‘

That is what your friend and mine, Professor William Baxter; cal]s
“barnyard equity.” It-essentially uses a regulatory statute as a barrier
to entry instead of addressing entry problems through statutes de-
signed to address entry problems. So I told the chairman that T thought
that we might be found at some time urging that the patent laws be
altered. For example, drug companies could start the patent clock
ticking at the time of new drug approval rather then at the tnne the
patent was granted. _ .

Mr. McCroskey. T Wonder if we eould submlt a letter to you and
ask for some supplemental information. I would like to see, for ex-
ample, how your regulations work. They.do not require the submitter
of information to designate the specific part of the application which
is.to be held in eonﬁdence accordmg to the submltter s cr1ter1a Is that
correct? - - i

Dr. KENNEDY. That is correct.

+ Mr. McCrosggy. So you are faced with the p051t10n that if- anybodv
requests a submitter’s facts then you have to go through the entire
1,000 pages or 50 pages of that subnitter’s information to determine
what should be released and What shounld be reta.med in conﬁdence

_isthatright? -

Dr. Kennepy. Not Wlth respect to safety and eiﬁcacv data In those-
cases we have, by regulation, established the practlce of relea,smv sum-
maries, That is a summary of the full thing. .

Incidentally, you may be dlstressed to learn that 1 000 pages would
be our short form.

-;Those data are not releasable, mdeed none are releasable except the
summary. .

.80 we would not have a sorting probIem there, as I understand it.

Mr. MoCrosgry. What is the a,vera.ge length of one.of your apphea—-
tions for a new drug ? ,

Dr. Kenwepy. There 1s a grea.t Varle,nce, but 1t would be many many.

~ volumes of material. '

Mr. McCrosgey. From the submlttmg compe.ny s -viewpoint, how-
much of this information would they consider to be privileged

Dr. Kexnepy. Not all of the material included in that stack of paper
would be prlvﬂeged information. Much of it is already pubhshed
because it is reprints and things of that sort. But from the point of
view of FDA’s releasability it forms a unlt that we have trea.ted as
nonreleasable. oL , L

~ Mr. MoCroskey. That’s by custom?

Mr. Pare. The entire safety and effectiveness data There are por-
tions of 2 new drug application file that are released after the drug
is approved. Ordinarily the protocols, the summary., any adverse re- .
action data that we have reported to us and so on. “The big chunk of
it is the safety and effectiveness data and that is not given out. :

. but, the ‘competitive. proprietary. information: that- the company
might not want released from the competitive standpomt——how do you
break that out from the rest of the volumes?
Dr. Kexnepy. In that particular case, we do not have to because
we treat it all as nondisclosable except for the summary and except
for the parts of the NDA that do not deal with safety and effectiveness.

Mr. MoCroskey.. Yon.don’t have.a, problem with that big chunk of
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Regarding the last unnumbered.question in your letter: as ‘1 stated in
testimony, we believe that Congress should explicitly authorize FDA to
release all safety and effectiveness data- on new drugs.::Such-a:policy
would, we think, enhance public.confidence in the new drug approval
process. It would also reduce the amount of professional time that we-
now spend on reviewing records related to new druqs to deIete conf1dent1a1
data and information.

Furthermore, we believe that Congress should clarify the status of the
general Federal conftdent1a11ty statute, T8 U.5.C. section 1905 to the
Freadom of Information Act. ~In-our judgment, that.statute should not be
a so-called “exemption three“ statute.

If I-can provide additional inférmation, please 1et e knuw

h Sincerely yours,

i

" “Ponatd Kennedy S
Commissioner of Fnod and Drugs ]

Enclosures

[Subcomnittee note: PEnclosures not included; aﬁéilablevin,Subcommittée,.
files.} o B
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Tab B. We have not included copies of all of the animal data that
we disclosed after Upjohn waived. its right to confidentiality because ...
these data are very voluminous.:.If, however,, the Subcommittee wishes .
to have copies of these data, we can supply them.. Because we do not
utilize a computerized system for retr1ev1ng FOL- data there are no
computer printouts to submit. Lo

© Ltem #3

Copies of all memoranda or instructions ito employees on hoﬁﬁtdfdgte#hine )
what information should be considered “confidential.business information”..

These are enclosed under Tab C.

T item #4 -

Breakdnwn of the number of man.’ hours:. requlred for (a) the adm1n1strat1on,
{b} the 'legal interpretation,.and {c}.the lawsuits:involved with the -.
pracessing’ of ‘the’ ‘b(4) exemption of the:Freedom of: Information Act, -
dealing with trade secrets and commércial or fimancial information: .

"Response #4

‘As I indicated during the hearing, although we keep a variety of FOI
statistics, we do not have breakdowns by ‘occupational: d1sc1p11ne <We ..
keep workload statistics by GS grade level within our major organ1zat1ona1"
components, Such figures for calendar year 1976 are enclosed under-Tab..D.

" Itém #5{a)

How many requesis for information under the Freedom of Information Act
have been den1ed by the FDA?

Dur1ng 1976 out of a tota1 of 21 778 requests, 309 requests were den1ed

Item #5§b)

‘How “many of*those den1a15 were: appea1ed7

" Response #5(b)

Twenty-four. _
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(&) -breakdown of the number of man hours required for
R (a) ‘the administration, .(b) the legal 1nterpretat10n
7 and"{e) the lawsuits lnvolved with the processing of.
~“the b(4) exemptioniof:the Freddom of Information Act,.
dealing with trade secrets and commerc131 or flnancial
: _1nformat10n. :

(5) (a) How many requests f r 1nformat10n under the Freedom
© . ofiInformation“Act have been denied by the FDA? (b)) How
many of those denials were appealed? (c) How many of -

those appeals were declined? (d) How many of the .

declined appeals led to & lawsuit? (e) As a result of
the lawsuit, how often was additional, previously
confldentlal " information released? (f) As a result
of the 1awsu:l.t how often was all of the previously™
"onfidential™ information released? (g) In either (e)"
of (f), was “confidential" information released prior

to the case going to trial but after ‘the 1n1tlal appeal
was denied?

What speecific statutory sections of FOTA énd"other-'Acts, such -as-
‘18 U.S.C. 1905, may require review and possible revision, in your

counsel's judgment, if we ate to minimize the paperwork and procedufal
problems of the FOIA?

Many thanks. In retrospect L t;h:.nk you may have one of the three .
touﬂhest JObS in Washlngton - o

" Paul W, ‘McClogkey, Jr.
Rank:mg Minority Member
Subcommittee .on Government
: Informatlon and Indlv:Ldual
R:.ghts
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¢ Mr. Preyzr. 1t has been suggested by some of our. other witnesses
that companies should identify conﬁdentml data at ‘the- tlme of
submission. : g

+Does thisreally dlﬁ"er from your practlc@2 :
. Dr. Kexweoy. We offer them prior consultation a,bout what our
regulations are likely to require us to do with the information they
submit to us.' I would not want us to get into & position where we
accepted the validity of a corporate label as to disclosability a priori.

- We haye more responsibility in this situation than that. -

~‘Mr. PreyEr. You do not require that they indicate which data, they
thmk is confidential and why :

- Mr, Parr, No; we do not. With the narrow exceptlon that the

Commlssmner was speaking about, - we don’t. With respect to -volun-

tarily submitted information, information the agency does not have

authority to require that it be submitted, then we permit someone
to get an advance rea,dmor on our view of the status of those records
under the FOI Act.

-If that person does not hke the answer we give them, they can
Wlthdraw the records. But for the majority of records, those that are
discussed in our regulations certainly, I suppose we tell the submitter

- what the status of the records ig, and we do not really need the sub-
mitter to mark the records confidential or to submit justification..:

That may be a perfectly-appropriate system to be employed by an
agency which does not have a heavy docket. Tt may make sense to put:
the onus on the submitter to explain and justify conﬁdentmhty, as- .
suming the agency reviews it and makes its own call. e

We do not think that would be helpful in our instance.

- Mr. Preyer. Mr. McCloskey ¢ :

Mr. McCrosgry. Mr. Kennedy, I want to congratulate you.on under-
taking what must be one of the top four toughest jobs in Washmgton.
[Laughter.]

Do you have the ability without further straining your profes—
sional staff to give us a breakdown over a l-year period of the
number of manhours required for administration of the Freedom
of Information Act and the 1nterpretat10n as to what is conﬁdentlal
under the trade secref exemption?

Dr. Kennepy, The number of person years in fiscal 1976 that we
1nvested in freedom of information searches that can be directly allo-
cated was 67-person years. The cost was somewhere between $1.6 and
$1.8 million. That is & serious underestimate because, as you realize,
the amount of time we spend worrying about appendages of the prob-
lem like FOT hearings, lawsuits and so forth 1s not included in that
number.

Mr. McCroskEy. Do you have any way to break that-down between
professional interpretation by scientists and legal interpretation by
lawyers?

Dr. Kennepy. We have it broken down by components and GS
grades] That is 61 1976 T can~supply-it-for-the-record-I-can.also...
decodeé it for you. Tt’s in"our acronyms for bureaus, but we can clean
that up for you. :

‘[The material follows:]
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son who is going to do the dirty work and put them together. This
person accounts for abhout 5 percent of the requests that we now
receive. ' E o

Mr. Prever. Is this exchange of information good for the economy
or bad for it % o

Dr. Kennepy. Tracing the audit trail, Mr. Chairman, is a Iittle diffi-
cult to do. It certainly is'good ‘for the econiomy of those information-
generating institutions out there. Otherwise, they would not be incor-

.porating at a rapid rate. - B ‘ C
I think it probably leaves the pharmaceutical and the food industry
at a standoff. My suspicion is that getting all of that information out
. there may lead to a certain homogenization of practices but that it is
- doubtful that it-is going to, for example, affect industry’s overall com-
pliance rate with our good manufacturing practices regulations, If T
‘thought it would, I might consider it s reasonable price-to pay. But -
I-do not really think it 1s likely to. We have not seen any suggestions
asitis. : B ' Co o
" Mbrx. Prever. Do you have any thoughts about what we ought to do
about it, Mr. Kennedy? ' S S '
Dr. Kenwepy. No. My instinet, Mr. Chairman, is to suspect-that this’
is'just a side effect of what is basically a socially useful kind of law
‘that one probably cannot avoid and that it is simply part-of the cost
of doing open business. , _ ‘ '

~ T doubt seriously whether an attempt to address this little problem
of parasitism here would produce more benefits than costs to the gen-
eral fabric of that statute. ‘ . '

If I knew a way to amend it to get rid of only the sort of nonuseful
faction of corporate information exchanging, then I suppose T would
do it. But I do not kriow 2 way to do that without robbing the act of
some of its legitimate purposes. o

“ 8o, I guess the way we want to go at it is to try by changing our
own act and bringing more of our information out into public view
or at least to eliminate distinctions and save work that way. Then GMP
Trends and other corporations who are part of this cottage industry"
are changed essentially from freedom of information organizations-
to abstracting services. If the corporations want to continue to buy
an abstracting service, they can do it but these folks will then have to-
compete with other abstracting services that are working with infor-
mation that is out there in libraries and stuff. _ '

Mr. Prever. You drew on your scientific background to come up
with some good metaphors there, You have “side effects,” “para-
sitism’ and the like. [ Laughter. ] o

"~ As for the cottage industry thing, are there any other specific cate-
gories of requests such as the GMP Trends that you just mentioned ¢
“Mr, Pare. There is a cottage industry in FOI Services Ine., it is
called, which accounts for about 25 to 30 percent of our requests. .
Dr. Kenxepy. That is more than a cottage then. - o
“MrrPape:Tt-is-a-“summer-home{ Laughter:] -

“Their requests will'run’the gamut. They will'be interested in estab-
lishment inspection reports that our inspectors prepare, minutes of
meetings, memorandums of telephone conversations, minutes of
advisory committee meetings. They really run across the line. We have
a number of FDA manuals that are publicly available that are best- -
sellers. [Laughter.]
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+*Mr. Papr. I think that is probably the one that is at the forefront
now. Over the years, no doubt, we have had some disagreements in
particular sitnations where we thought something was appropriately
withheld or a provision in our regulations was appropriate and lawful
and the Department has disagreed. But T do not want to make it seem
as if we are constantly having fisticuffs with our colleagues down at
the Department. That 1s not the case. S ,

- Mr. PreyEr, You have mentioned that your regulations provide for
the gvaillability of specific categories of information and that that
makes it easier for you to handle Freedom of Information requests.

I would like to ask you this. How does that work? De your regula-
tions allow you to release or withhold documents without a page-by-
page review ¢ _ : oL e .

. Dr. Kenweoy. That really depends on the document. I thm_k.soxlne-
times the existence of our categories makes it possible to do a sorting
by whole documents. I do not know. I must confess that _I don’t know
what percentage of the time that 1s. But there are certainly frequent
" oecasions in which we are asked for a file, for a set of correspondence,

or 2 document in which we simply have to go through it on a page-by-

page basis and make those separations, despite the existence of clear-
cut criteria. All it does is make the task a little less difficult.

.. Mr. PrevEg. So, these categories can be overruled at the time of a

speciiic Freedom of Information request? =

.- Dr. Kennepy. It is not.so much overruling, Mr. Chairman, as it is

that different information, even in a single document, can belong to

different categories where one is releasable and one is not. '

© Mr, Pape. Our regulations provide that correspondence between

the agency and persons.outside the agency ordinarily are available

but correspondence will sometimes contain a trade secret. If a Director,
of the Bureau of Drugs is corresponding with a pharmaceutical firm-
about a new drug, then it may be that the formula or some manu-
facturing method or something like that is discussed in that corre-:
spondence. You start from the premise that the correspondence is
available but you nevertheless must. review it to see that there are no
“trade secrets, for example, that you would have to delete before dis-
closing the letter. ' S

: Mr. Preyer. Do you think we ought to change the Freedom of In-
formation Act to permit explicitly that agencies would have the right
to. grant binding rules covering the availability .of categories of
documents? , o _ L S
- Dr. Kexweov, Let me take a shot at that and then let me ask
Mr. Papeto give hisviews, . S PR - :

. It seems to me that creating categorical statements in regulation
about kinds of releasable information and kinds of nonreleasable in-
formation is-sort of a way of testing the intent of the present law and
working that out, Presumably if we create a category of releasable data
by regulation, as, for example, we could attempt to-do conceivably in

~-eourt, There would ultimately be-a judicial judgment.about the:intent
of Congress in that matter. That is one way to go. The other way to go

isto change it. . : DV : S

I think that the category that I am most concerned about, which is

the safety and efficacy data, are better addressed by amending our own

“the case of safety and efficacy-data, we-would-then-be-challenged--inwn
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I cannot estimate exactly how. much we would diminish that. by
1f we were to have our way on safety and efficacy data. - -

..:Mr. Pape, can you help me out? :

- Mr. Papg. There might be a reallocation of time. We now ne.ed pro
fessmna,l time to review and sort out that which is disclosable from
that which is not, in the records. If we broaden the category of .dis-
closable mformatmn by including safety and effectiveness data ther e,
then you would not require the professional time. You might require
clerical time because the day the change becomes effective or shortly
thereafter, the agency no doubt will be inundated with requests from
pe,ogle who for 40 years have been waiting to get their hands on that
} of information.

An NDA can run several ya,rds in length. All of that 1nforma,t10n
would have to be copied and made available.

Mr. Prever. From the figures we had, you had received in 1976
almost 22,000 requests and you made only 309 denials: Would that
indicate that in most cases the decision to release 1nfonnat10n was
not time consuming or very difficult?
~ Mr. Papr. In most cases the decision is not difficult because we have
already made the difficult decision in the regulations and we know
the answer. What is sometimes difficult and time consuming is identi-
fying the documents that the requester is interested in and locating
these documents. It is not at all uncommon to get a request that runs
five or six pages or a request that says, “Let. me have everything that
you have on saccharin.”

Asg you might imagine there are qmte a few pieces of paper running
a,round on saccharin at FDA. It is time consuming to locate all of
those and to look through them.

There are some dlﬂicult dBGISIOnS that nevertheiess have to be made. .

But T think your impression is correct.

. Mr. Prever, Can you give us a rough ball pa,rk estimate on how
many of the 22,000 requests would have been granted even if they were
not under FOL? I'm not asking you for a scientific count on that.

Mr. Paps. It is almost an i f)ossﬂ)le question to give you a guess
on. You can go back historically to see the way we treated requests

for information before the FOI Act came around:. Tt was almost as

if we had a rubber stamp that said “No.” I think we would readily

concede that the passing of the act was a great impetus at our ageney.

in changing our policies.
We went from a situation in which about 10 percent of our records
were disclosed before the act to a situation now where we estimate

about 80 percent of the categories of records we have are disclosed.

That is about the best I can give you on that question.

Dr. Xexwepy. I would like to interpose one thought, Mr. Chair-
man, There is another question you could ask which is: “How many
of those requests would you have gotten?” There I think the thing
that rieeds to be emphasized is that the Freedom of Information Act,
“~gmong many-other-things; constitutes-a-kind.of self: -fulfilling. proph—
‘ecy. As I tried to mention in my statement, it has spawned an activ

freedom of information industry. It has genera,ted its own activity 50

that much of what we are being asked is as a direct consequence of the.
existence of a system. We would not have been asked those th1n0's had_

the system not existed.
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disclosure before approval for funding that I probably would stick
with the present system if I were making the decision.. . . . ...
. On the other hand, T see no excuse for keeping the results of alread
completed studies from public scrutiny under any circumstances. {
think the challenge for policymakers in the Congress is to find a way
of making sure that plans for research are made public at a time
when it is still opportune for public commentary to be made and.to
effect those plans—but not so early that it robs the research planner
of the advantage of thinking it up first. .
- T think such a point is likely to be discoverable although not with-
out the kind of discussion that I am sure it will-get in the Commerce
Committee. . S TR
.. Mr. Preyer. Because of the alleged risk in DNA research, would
you tilt that rule in the direction of more.disclosure?. .. ’
Dr. Kexnepy. I think that where the public safety is affected my
tendency would be to tilt it in the direction of public disclosure be-
cause I think people who are going to be affected by a practice
ought to know as much asthey canaboutit. . - . .. .7 .
. Mr. Preyzr. I had wanted to ask this. Would you make any excep-
tions to your broad policy of public releage? I.think you have indi--
cated one area. . o L
. Isthere any other data that you would withhold?
. Dr. Kex~epy. I think there are certain kinds of process data having
to do with manufacturing methods, production . methods, isolation
methods, or extraction methods which are properly the product of
private innovation which deserves protection. But 1 would make a
sharp distinetion between those data that have to do with process,
manufacture, and method, and those data that have to do with proof
of efficacy or safety because data of the latter kind clearly are matters
which are in the public interest to disclose. - . o
I think innovation incentives can adequately be preserved, Mr..
Chairman, by gusranteeing that the protections provided to legiti-
mate trade secret information, like process information, are made
Afirmer or of adequate duration so that the vights of innovators are
well protected through the kinds of statutory:provisions that are.
meant to address those rights. : : y AT
Mr. Preyrr. Would your proposal for public release of safety and
efficacy data include information on toxic substances? . Lo
Dr. Kennepy. Yes. Yes; it would. - e .
I cannot think of a single datum about a toxie substance that would
not be releasable under the kinds of provisions I am talking about
unless one characterizes certain drugs that have rather high risks
of -adverse side effects but are nevertheless useful in the treating of
. especially serious: conditions as toxic substances which they are not
usually defined, as. There again, I would favor the release of safety
and eflicacy data but not necessarily process- data relating to manu:,

Leodacture., _

- All other toxic substances that'I know of that are-treated-under-'onﬁ;.;

act are treated as food additives, either direct or indirect.food addi-

tives. The scientific data regarding the safety of food additives are
. already open to public scrutiny. So there 1s no problem with those
" data. S . : : i e
.- Mr. Pruver. Have you started to implement your new policy in any
way, the policy of public release of safety and efficacy data? :
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industry of freedom of information organizations whose primary
business it is to extract from the Government agencies information
. that they think may be useful or at least salable to corporate clients.

Tn the fulfilling of this kind of almost mechanized request, we find
that a substantial amount of our resources are going. It is for those
- reasons that we have attempted to be fairly tough about aspects of our
procedures, mcludmg those involving notices which would embroil
us even more deeply in these obligations.

FDA’s public. information regulations also prov1de for & speclal
procedure which we call “presubmlssmn review.” This - procedure

enables persons who may wish to submit information voluntarily to -
learn in advance the FOL status of their records before doing so..

This presubmission review is not limited to voluntarily-submitted

records; it extends to records with uncertain status under the act. .

It allows anybody who is giving information.to the agency to know
what we are likely to do with it under these regulations.. -
FDA has been fortunate inthat only one reverse FOI suit has been

brought against it. I say “fortunate” because such suits, as you surely:

. realize Mr. Chairman, require a heavy call on the resources of our

Office of General Counsel and other agency personnel. ‘We do welcome

court challenges to specific Pprovisions in our regulations because they
- may . clarify substantlal -issues . of dlspute and minimize: future
litigation.

We devoutly wish for any mmnmza.tlon of lltlgatlon that our
agency can bring about. o

“Now let me turn to an issue that mterests me really more than. any
other single one on your agenda, Mr. Chairman. It has to.do with
a partlcular category of information; the release of which the agency
has consistently interpreted to be prohibited even under FOL: L refer to
the safety and’ efficacy data brought to the agency in connection with
submissions of IND’s or NDA’s as'a part of our prema.rket approval
process for new drugs. . =

-Drug manufacturers have always clalmed trade secret status. for
the data. generated from preclinical and clinieal trials on' the theory

that these data provide 1mport=mt competltlve advantages over.those .

Who do not have access to it.

t.In. general, our agency has,. as matter of hlstorlc fact; a.greed '

Wlth that interpretation. We have mterpreted since, 1988, ‘the: term
“method of process which as a trade secret: is -entitled to protectlon”
under section 301(j) of ourlaw as encompassmg ammal and’ human
testing data. -

T should point out that throughout most of our h1story tha.t kmd of
interpretation has virtually been 2 necessity. I'm talking about - before
FOI now. That kind of Interpretation has been a virtual necessity
because of the very stiff penalties provided under 18 U.S.C. 1905 for
Federal employees who release such trade secret da,ta, It was’ almost
a:matter of protecting agency personnel.

-=-1I..0Ur..opinion, . Iegalwconstra.mts have. thus laraely dictated our,

data. We have repeatedly stated that we cannot unilaterally change

a longstanding interpretation of the Iaw on Whlch the agency ha%
. rehed for almost 40 years. , ‘

. policies and. practices with respect to release of safety- and, efficiency .
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Mr. Prever. Without objection, the entire statement will be made
a part of the record.

Dr. Kennepy. We think that, broadly considered, the FOT Act and
our implementing regulations have resulted in substantial public
benefits, although they have also produced some dlsa.ppomtmg local
effects.

Contrary to some fears expressed at the fime our regulations were
first published, we think that the policy of disclosure has not hindered
communication with the people outside the Federal Government nor
has it impeded internal agency deliberations.

On the other hand, we think it has properly encouraged closer pub-
lic scrutiny of our actions- and thereby has. enhanced the public
accountability of the agency. But, like other agencies, we have had
to wrestle with some problems and prominent among those are the
trade seeret provisions of the act..

The records we maintain are often laden with trade secret or con-
fidential commercial information and, as the recipient of enormous
numbers of FOI requests—we expect some 25,000 this year—we are
called upon daily to make disclosure decisions that involve potentiall

_valuable business information. Those. problems, M1 Chmrman, will’

hlghhght my testimony today.

One of the problems uhat we have had—and T am sure th.ese o0

we share with others—involve our mterpretatlon of exemption 4. As
you realize the language of that exemption does not explicitly define
the kinds of records that Congress intended to exempt. Neither does

the legislative history of the act provide detailed guidance in this

area. Like others, we have turned to the definition of trade secrets
insection 757 of the Restatement of Torts. We use the definition Whlch
the Supreme Court has also characterized as “widely relied upon.”

That defines trade secrets as “any formula, pattern, device, or compila-

tion of information which is used in one’s business and’ whlch gives

him an opportumty to obtam an advantage over competltors who_

do not know oruse it.” -
“Both the definition: ‘and the leadmg Judictal declslon mterpretmg

.the exemption place primary emphasis on the competitive advantage.’
Our job then is to determine what information provides a “competi-
tive advantage.” It is one of the more difficult tasks we face in imple-

menting the act.

“We think that the deﬁmtlon of trade secrets and’ conﬁdentml com-’

merclal or financial information in our own regulations are reasonably
explicit. It would be very difficult, however, to make correct and
consistent disclosure decisions involvi ng potentially valuable business

information without velating the deﬁmtlons to the categorles of rec-.

ords that are routinely found in FDA’s possession.

As a result, after we went through our rulemaking exercise; we.

did another kmd of exercise. We searched our own files-and tried to

categorize the kinds of information-that-were-contained-therein.and...
“attempted to draw up a set of fairly explicit definitions and exclusions
with regard to trade secrets and’ conﬁdentlai commercial information’

so that:in examining our own records in response to Freedom of
. Information requests, we would have a set of guidelines for our.people

tha,t ‘were consistent. and that: were. understood by the pubhc e




[Whereupon,

vene at 9:30 a.m., Tuesday, October 4, 1977.]
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at 12:10 p.m., the subcommittee adjourned,

to recon-
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“reverse-FOTA case? ' Third, is the submitter ever entitied to fees or costs, . . ..
if he or she "substantially prevails™ in either a reverse-FOIA caﬁé‘ﬂf an
FOIA action where he or she has been. joined orhas: intervened? Fourth, may ...
. the aQency that “subistantially prevails" ever recover-iis-fees: and costs? .-
The answers to these questions are not simple. - If Congress' primary.
intent in the FOIA was“to provide fees to individuals simply to. encourage. -
them to assert their legislative vights, submitters who :substantially prevail,
it would seem, ‘should bé ‘ertitled to ‘the recovery of fees and costs on.an .
equal basis with réquesters. - 'If, however, Congress' primary concern.in the
FOIA was to award such fees to ‘parties who might”not-otﬁerwfse be able to ..
afford to litigate to defend -their rights; as-it seems to have been-from:
the iegislative history, ‘at least submitters who:?epresent"substant131¢~~J-;-~hx
commercial interests should perhaps ‘ot be ‘awarded fees: .In-either case, ... . ..
‘howeﬁéf;'Féquesteré”Who:are siceessful in -reverse-FOTA .cases -should. be-.able
to recover ‘their Costs and fees on the same basis-as they now.are able to.do.. ..
In FOIA cases. _
Simi1ar1y;”€$icdh§réSS"prTmary‘purpose inttﬁe'attorney.feeﬂprqvisiop_?;;
was compensation to the victory the:government. should not necessarily be,the .
only party ever required to pay, nor should it be preventedffrqure;overing;,,
its own expenses. If the purpose was, however, as seems morevljkeig,aone,of
comuensat1ﬁg'thbsé'whb:miéht-nbt'bthenﬂise assert their-rights, the:govern-
ment ﬁ%f1:sﬁréTY'a]Wéyé‘Eséert“ité-rights;%and‘therefore shoutd:probably. not .
be allowed to recover 115 expénses.” Mareover, insofar as. Congress' purpase . ...
was‘the’finaﬁéing:b?“lifigaiibn for the purposes of . combensating those unable...
to paj,'if could Se argued- that such financing: should be public and not private
such that the government should also ‘always-be the sdle-party. responsible
for payment of costs and fees to those brevailing parties. who are in need .of .-

such assistance. =
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the initial agency decisfon is partially adverse to both the submi tter and
the reoues+er, thE'[r appeals shou‘ld be consnhdated for demsmn An_v
.admm'rstrauve appeaI shou]d be determmed by the agem:y w1th1n a f1xed

number nf dayS‘ rot tu exceed the curr'en'r twenty—day nermd in the FOIA.

Nelther the qubm'atter nor the r‘equester shnu]d be’ nem'ltted an appea'l g0
the courts untﬂ the cnmp]etwn of tins adm1mstrat1ve Drocess, or the .
cnrnp1et1on of the t'lme uer'lod in whu:h Gt i to 0CCUrs wh1chever comes :
sonner--1 e. R no cause nf ectmn should be afforded elther Darty untiv’

P

and unléss adm1n1strat1ve pemedies ‘are’ ekhalsted.-

Thereafter; 'either or both, in the case of agency decisions:partially o of =

adverse to both, the vequester and thesubmitter-should be permitted to ... : .-
appealiito the feéderal district court. - Congress,:in.furtherance .of "the
primary purpose-of .the FROIA" to ‘pramote the d_jscloeur_e of inf,gmatio__n_, Ry

wish to continue its preference for the r1ghts uf the requester by per-rn1tt1 ng_ L

that partv s chmce of for'um, under the brnad venue nrov1smns of the FOIA

to ant.\‘;gl the 1‘oca_t1on of he 15 1qat1on Th‘IS cou‘ld be accomuhshed m T

the cases yhere the agenc detenmnatmn 1s adverse to the requester

by 1'imit1'nq the Suhmtter‘ to 1nteruent1un as of rmht In thF reauester s 5u1t as

a medns of adJu:hcatmq ‘ms or her ri qhts where the agencv detemmatmn is adverse

to the Suhm'lttﬁl", the requester Would then be periitied Ta intervene 7

as of r1ght in the suhm'ltter H su1t or'file a “separate Sut in’a fortm which, 7% "

“ibeipreferfed over that!chosen by theiri: @i

upon & motioh “fur consolidation;

submitter.” 'Where “the ‘agéncy -defeérmination is-adverse to both the.requester:.: .-, .::

-gnd the submiiter, the: requester would:be afforded .a-certain number of days... .. ...

within which to.file an;appeal.: LT no:such:suit.is filed within. the.requisite.

time -period,: the submitter could file. in his, ar. her chou:e of forum and

the requester.would he 1imited to fntervention in that suit ir

in that forum for L
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distinct 'disadvant‘age, in:trying-to. argue in. favor: of disclosure...To .«

remedy this; Congress: should provide: as:part:of its new procedure- that the. ...
agency. suphly:the: requester with a detailed-analysis-of. tﬁe; withheld infor-...
mation or, where it would: not: unduly compromise,  sample.documents. . This ... .-
would-assure -2 more:equal. opportunity. to-the . requester.to.advance-his.or . . -

her-position. The.information provided the-requester.would also.be. . .. :.

‘a-helpful.part:-of-the record.in any. court review: of -the-agency's, determination.

o BeJudicial Review::. .- g

<Under current-law;:an.individual who.is-denied.information under the.. .
FOIA may file-suit in the.United States district ‘court-;jin_:the.distr-ictq"inz..,_,_,_
which-the complainant. resides."or‘.:has;his-_principal;p'l__ace.of business,.or in. .
which thé agency.records. are situated, .or in.the District of Golumbia.?, Such

suits are generally-to:take.precedence:on the court calendar.and to be Yex-..

. peditéd in. every way:": These.protections may also-be -;frust_:r_ai;ed}by,,thez, :

reverse-FOIA action:. Suppose-a requester -has :asked an agency. for. informa-, . ..
tion;and is awaiting i:h& expiration: of :the-initial. _ten—day,.pér'i'od for. '
agency ';responé.e;- or:the itwenty-day -appeal:period. .- Until he or she :recgivés‘ .
a response:-from-the:agency, or:the-time.periods. expire, whichever . comes. ...

sooner,:the-requester may-.not-file suit in district cort.  .The submitter,. ...
hovever; may ‘file :suit at any. time after he or she Jlearns -of -the request, . . .

There is no administrative or other procedure for the submitter to.exhaust; ...

~indeed, 1t is not even clear that the submitter__l}a_s.--_to_,_ﬁttemp__t_ tr) obtain from .

the agency a- determination o._f' o~ . :the :agency's - intentions .- .. .wi‘tl'l!m,—respect

to disclosure.; The result.is. that .the-.-subr_r_ljft_er} can, file suit in. the forum. .
of his.or her choice ‘and:possibly obtain-at:least.a -temporary restraining order
without “the:reauester!'s-ever:having-the ‘opportunity.-to contest the_:progggdings.
Where the material: has been-obtained by-the a_gency from.several su_bmi__rttqrs —

several of them may file suit in several different forums, none of them

LB
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they have done:so.-in.-many instances-at the expense of requesters’, rights .
under -the FOIA. For.example, the Food and.Drug-Administration has provi-

ded:that in cases. where -the agency is uncertain:.as to- the confidentiality. ..

of tinformation-submitted. to it, the.agency will: consult with.the submitter.

hefore aetenn'ining:whether tn release the material..- No narallel provision
for notice to:the: requester of.the position.of the s,ub_:a]'fter, or any . ..
onpportunity to respond to the submitter's arguments, is, however, given. . ..
" The: first time-the requester may-in:faect even learn.of. any .objections of .
the :submitter to disclosure-is when. the.requester. is. notified.hy the agency.
that dt:cannot:release the "information because it has been _enjgj‘nefi ina -~
reverse=FOIA Jawswit. .0 [«
‘Congress:should.require. agencies:to Ke_stab‘Hsh procedures.wheregby ... ..
- 'not.i,ce may-initially.be -given. to.a: submitter.of .information whenever.a ... ..
request for that inforwmation is made. " The submitter should. then be
afforded- an  opportunity to:present to-the. agency any, ohjections which -he
or she.;has"-to:.disdosure., ::Thi-s,-*shou]q,,be-.,ag:c_omp'l.'_i,shed_.:bx written sub- .. .
missions -.rather:.than-..a:t'ime-.cohsiim'ing: oral hearing.. - The requester.:shotﬂd. .
corresbondingly -be.notified of.any 'ob,jgctions;_tl;le submitter raises,.and be, .
“'@iven: an:opportunity; -again:by way: of:written.submissions,. to respond.to - . .
those: objections... The entire process.should be.accomplished within a fixed,.
" relatively short, time -ﬁeriod S0 t!_iat-;a,pmmpt,detemi_na_t_ion by :the.agency ...
whether:to .disclose: the: finfqm_atip_n,._c,an__ be made.-
=6 uTime: Periods oo oo B S S e

&0 This: proposed:procedure: will cause.several problems that Congress .. ..

Wit also have t6 address: -For_example, currently the;FOIA provides .that ... ..

an -agency must respond to-a . request. for information within ten.days, and ..

‘to.an appeal frow a:denial of information.within twenty days.. In.yirtually.
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closure of exempt information. . Rathgf'an égengy;shpqld_bepgrgg._
to disclose.such information limited simply by.the abuse of
discretion strictures discussed above,.included within which. .. .
would. be:consideration of whether:the general .policies sought . ..
to be addressed by §1905 might require .in-any particular case. ...
thét the information not.be:disclosed.. This. is a.solution.which.
would strike the appropriate ba;ahce,between the concerns of the
FOIA and the rconcerns of :§1905, as. it would involve a case7bxfc§5e
examinétion‘offthe”equities{of;eggtha;§i¢q1a::gase_:che;.thangj

an absolute determination either that the material. should be re-

leased or that it should: mot. ... ........ ..o
4. Relation to Other Federal Statutes . . .. ... ... . .. ..

In addition to.18.U.8.C.,§1905, several other statutes have.
béen.relied,upqn.tp_p;phibituthe disclquanof:ig:o;ma;ioq;iQ; 
reverse—FOIAfcaseg,iﬁ conjung;iqnxwith:exgmptigﬁ;(al,;;wbile .
theselaré.foo,numerqus_to-digguss,bere,?it_is,nbtegg;#@x,§hatl?:‘T
the legislative history of the amended exemption .(3) makes .
specifig‘réferen6e.tggonlyjtwojof.these_statutesl,thg:gtatutgl;;ﬂ”

at issue .in Administrator, FAA.v. Robertson, section 1l of the . .:

Federal Aviation Act of 1958, 29 U.S.C.;1504;:and section 1106 .
of the Social. Security Act,: 42 U.S.C..§1306. .  Although analogies. -
“can be drawn between: the.statutes:specifically. mentioned. in.the. .
legislative. history, and other statutes which have been relied
upon in the.cases, for the most part Qevelgpment_ofﬁthe relation=.
.éhip between thésezstatutés_and exemption (3)}wiil‘have to_ be .
‘accomplished.on a case-by-case basis. Moreover, as with §1905,
the question of the relationship between any particular pro-

vision and exemption (3) is only the beginning of the analysis.
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‘agency faced with. deciding the.case.in. the first instance. .. ...
This increases:the:amount of court time-beyond: that.which. ...
is necessary simply toadeﬁerminexfrom the agency's own.re-. .

cord whether. there has.been.an.abuse of discretion... The.. . ..

oA it

granting of relief to either partymip_the case is alsc thus.
delayed,.as is.the.decision of other perhaps-equally if not
wore important.cases.on the.court's.docket, . While.these.

- conseguences. may.be. justified in FOIA cases where .Congress. : ..

"
has, for substantial reasons, provided. for de novo.review,
to engender such consequences in- reverse-FOIA cases . seems
N

hoth unwarranted.and unwise.

.3: .18.U.8.C, §1905

In.some cases, submitters of information have.argued that......
prévisiqns of.federal law other than the FOIA should be invoked -
to restrain agency. disclosure of exempi -information, . The statute.
mostyrgiied.ugon.asjthg basis for suqh_arguﬁentg_is_;heuﬁgaQQ
Secrets Aqt,q}33U{8{05_§1995l which makes it.illegal for.a. ...
governméﬁf employee .to disclose "to . any. extent not.authorized

’ :by law any information. coming to. him .in.the course of his em-. ...

ployment... which information. concerns or relates to... the

amount of .any. income, profits, losses, or expenditures of :any. .-
persen. L '
Exemption .(3) of . the .FOIA provides for. the exclusion from

mandatory.disclosure of matters. "specifically exempted from - .

disclosvre .by statute....provided that such statute (A). requires
- that the matters be withheld from the public. in. such a manner :
as to leave no discretion.on:the .issue, or .(B) establishes

particular criteris for withholding or refers to particular types
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Issues_Reguiring Congressional Action

1., Express: Cause of Action ... ... ..

. .The FOIA only grants a right to bring suit to persons .
whose reguests for information have been denied by the govern-
ment. . The Act is silent regarding the right of providers of
information to sue to protect the confidentiality of that .. -
information. The.courts, however, have _g_ene;allry: held. that

- submitters, have such a right of action, not under the FOTA,. .
but under the Administrative Procedure Act, . . 5 I_J.S..C_.: §702 .

.. "¥nile T have no quarrel with the result achieved--the
right of the submitter of information to litigate the issue .. .
of whether the. information, should.be @isclosed--recognition
of the, cause, of action as one under. the APA has led:to some.
conf!.:l_s‘_-_i.on_.inl the cases, for exa:_rgpl!.g cpp_ﬁpsj.qn ;about the appro-
p.riatg.'\.gcolae :o_f_ judicial review. .For this reason I believe
that Congress should expligcity provide submitters, Tw-i'l.:h, a. cause
of action under the. 1:‘9!%:,1 and should set forth.in that legis-..
lation an appropriate standard. for judicial review.

2. Bcope of Review. ... . . ... s

. The, question of . the scope of, judicial xeview to which:.:” .
agency determinations should be subjected involves the degree.. -
of deference which the courts. should give to, those determinations.
In reverse-FOTA cases. two questions ave presented. to the cowst.
on revieu: 1). whether the information is exempt, and 2) assum:
ing that i1;_ is exempt, whether it should nonetheless he disclosed.’

For the most part, the courts in reverse-FOIA cases have determined
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therefpre.appeax_to;;egui;eJCOngresgiqul‘eet@on_et'tﬁis time.

First, in each reverse-FOIA case the individual.seeking to
prevent dieeloeure“mqet,initiel;y ehoqﬁgha;n;hep;nﬁg;mafion
is With?n;03?19£ the Act!s exemppiops.ﬁ_The”exemgtidns pPri-
marily,;elieq”upqn bY‘5“¢h"inqui§H§l§,¥aV?-b???.thQSQ,Vhoﬁgd
basis. is found in the protection of confidential info;mayion:'ﬂl
or other privacy interests——exemptions (3), (4), and (8). .
There has been no more CORtroversy in the reverse-FOIA con-
text, heweveg,febogt the meeqing,qf eeeh:ofmtgeseyexemptions
thar}qge_woul@wexﬁect\tp,ﬁind ig ghe stende;dﬂgogg sp@t. Ro
sebsteggige“QqngreSSiqnel amendment of any Qﬁ‘th? Ae;fs.eﬁ— .
empt@enswseems_thereque:qa;;eqted,ha; leeeeﬂnqtrpquuee gfgm.
problems oncountered here, with one possible exception dis-
‘cussed below. - . 7 _ i l
Second,_assumlng uhat the mater1a1 reques»ed is ulthln S
one of the Act's exemptlons, the next 1ssue ralsed by the
reverse—-FOIA actlon 1s whether the agency nonetheless has the

authority to disclose it, i.e. whether the Agt_s‘exempthge“_w_:

are permiseive or mandatory. Although in the ee;ly reverse-
FOIAﬁqaseshthe.courts‘were divided in.théir.response to thiﬁn.L
questlon, 1n the more recent cases the V1ew that the exemptlons
are merely perm1531ve, and therefore that the agency has d;s-
E cretlon to disclose exempt.mate;;al, seems.to,pgiFhe_Q:eyqel;qg: '
one. I believe that this latter conclusion finds strong support

in the statutory. langiiage and legislative 'history of the Kef,"

‘particularly the 1974 ‘amendments.’ Tt also 'Sesms sound as a
matter of policy to permit, at the @iscretitn of the Hgency,

the release of &ven exempt material where that disclosure would’
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me-m Smmumv'r ok NANCY DUFF CAMPBELL, errmu Assoc;ATE Pnomson
on L.LW, Gmn.enr WN U rvl-:nsrrr LAW Gsmm

‘:Mr- Chairman} Ladles‘and Gentlemen of the Subcomnittee}:;
--I thank. you for the opportunlty to appear before you today.-
’””My name 15 Nancy Duff Campbell. ‘I am a V;sltlng Assoc1ate

Professor at Georgetown UanErEltY Law Center, Where I am i

'currently flnlshlng an artlcle on the 1ssues ralsed b

mreverse—Freedom of Informatlon Act lawsults. I w1ll attempt

; today to summa 1ze rlefly the conclu51ons of my research.

As thlS Subcommlttee 15 aware, t e-reverse~FOIA lawsult

' ls one in whlch a prlvate party seeklng to prevent the dls—

'4closure of 1nformat10n by the government under the Freedom

Mof Informatlon Act sues 1n federal court to restraln that

disclosure. - Any such su t” 1e rly aff

- 1ndlv16uals seeklng to obtaln 1nfornatlon unde 0 he-Act,'

as well as the rights of 1ndlv;duals who have supplled the

;:»information to. the government in: the flrst 1nstance. Both
_Hpartles hava 91gn1f1cant 1nterests at stake--the requesters

in learnlng about the acthltles of thelr government ‘and

hhthe Submltters in protectlng the prlvacy“a_‘ conflde allty

Lo 1nf0rmatlon they have provzded the government partlcularly




46:.

;Do you have any record of cases where the submitters of informa-

tion were. denied due process, or their: rights were abused ?

-Ms. CampeprLrL, I certainly didn’t-mean to indicate in my. testlmdny:'

that I thought submitters’ rights. were being demed €I thmk ]ust the
opposite, :

Mr. McCrLoskEy. But the whole thrust of your testlmony is that we

should establish some way that a submitter is entitled to due process

and intervention in this procedure. I'd be willing to. consider it it I~
had any indication that submitters had been hurt in any way: But S0

farno one has come to:this Congress with that suggestion.

‘Ms. Campperr. Again, T didn’t mean my testimony to- suggest tha,t :
I think that agencies are providing rights to submitters, I am wor-’

‘ried: that in that process they are denying rights to requesters—-the

individuals that Congress intended to protect prlmanly under the :

act.
- For example, by not permlttmg requesters to state their views—

or even in some instances telling requesters that they are. getting the:
views of submitters—Y believe the requesters’ interests are being hurt.-
* ~Mr. McCroskey.: We could do that, I suppose, merely ‘by -asking:

that agencies include: that provision in their regulations. «

Ms. Cawesere. That’s: right ;. but I:think they will have dﬂﬁculty?

with the time period provisions of the act for one.

+They are now, in:my judgment, in all the cases tha.t I have readq‘

v1olat1ng the time provisions of the act.

T think it’s almost 1mpossﬂole to comply.wﬂzh those pemods under'.~

this kind of process where you're getting the views of others.
Second, I think the scope of review issue is an important one where

the courts have leaned too far toward the rights of submitters by‘

providing de novo review rather than abuse of discretion review.

So I .am primarily concerned with the rights of requesters in

reverse FOIA suits. I only meant to mention by my-

Mr. McCrosggy. There, again, we have asked these requesters to:

tell this committee if they feel they are denied their rights—in

most cases, they have indicated they’ve been successful elther in thelr--

requests or ultimately in their lawsuits.

I haven’t heard of any flood of people Who, as- requesters, felt that

they. weren’t receiving proper attention under the act.

I grant you that the time restraints are difficult to comply Wlth
and we knew that when we set the 10-day and the. 20-day perlod
But we also felt that, given the ordinary bureaucratic desire to post-
pone, we would much prefer to have a statute with which it may

have been difficult for the Government to comply, rather than give.

them time limits which might be too permissive,

I say this as an ex-lawyer, having dealt with Federal attorneys

They will use every weapon at their hands to delay. -

: But do you have any factual cases that we could cons1der Where a

requester has be_en hurt by the present lay—out of the laW ¢

“MsT” think-that-T-have~several:-

~My judgment isithat in-most of the reverse FOIA cases, there has;:;:.-. R

been some damage to the requester’s rlghts

I cite in my testimony the Consumer’s Union. example where sub- :
mitters filed suits in several different forums. The requester then

tried to file his own suit in the District of Columbia——

[P
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Again, because I think that in genera] in these suits the submitters
haye greater opportunity to litigate and greater ability to litigate in

different forums than requesters do—partmuiarly Where requesters

are members of the publie.

" And, second, because if we are wanting to continue the notion of
pushmg disclosure over other interests in the act, I think there is justi- |
fication for the requester’s chioice of forum to govern in these instances.

“In situations where the decisions are adverse to both parties, then I

helieve that the requester could be given a certain number of days to
- file suit—say 20 days—in his or her own forum. If the requester did
not do that, then the submitter could file and the requester would be"
limited to intervention in the submitter’ s, sult if he or she Wanted to.

ad]udlcate rights.

~That’s really an alternative which suggests some preference to rlghts ;

of requesters.
“Alternatively, it seems to'me that Congress could provide simply for

a czuse of action and jurisdiction for both parties and could allow
both parties'to file suits in their respective choices of forum, Then the
-ordinary rules of consolidation, including possible reference to multi- |
- district Jitigation parnels under’ the Federal rules could be used to get

these suits together in one foram,

“As to' what the court should lock to'in reviéwing the agency s deter- "
mination, T believe that the scope of review should’ b_e_narrower than -

that now provided for requesters’ suits'in the FOTA.

In other words, I would make a distinction in ‘scope of fewew be<"

tween the situation where the requester is trying ‘to get information

and the situation where the submitter ig trymg to keep the requesbex .

from getting information.

The courts, T believe, have not made thls distinction. They. have pro-
vided de novo review—a review where the court proceeds to analyze.
the materials from the very beglnnmg of the process ‘of an 1SSue with-

out any deference to the agency’s determination. -

I believe that under the procedure I have set out, there Wﬂl be an
: -a,gency record which-the court can review. And that the rights of sub-
mitters will not be injured if the scope of review is limited to that

generally provided for in informal agency ‘actions under the APA.

That is, whether the’ determma,tlon Wwas: arbltrary, caprlclous, or an

abuse of discretion.

I believe that this scope of review Wﬂl be sufficient’ because there* :
will be a record and becduse, insofar as Congress was attempting in”
the original act to promote dlsclosure, Congress believed that this-
could -only be done’ Where the courts were able to give an independent

judgment to the agency’s determination—that is, de novo review.
The legislative history  of that provision suggests that the reason

for that was that Congress was concerned-that agencies were:simply
not disclosing information and wanted the court to be able to fook at“‘--

t.determination ane

n this instance, ho

disclosed.

1 think that the courts need not take & fresh look at that determma— :

tion and can look to the agency record.

The policy interests are simply not the same in terms of the purp03es

of the act.

e problem will Be hat the agenev HATE"
to disclose information and someone is trying to keep 1t from bemg T
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court review there would also be a record for the court to rewew—
Whlch T°}1 come back to in a few moments. .

"Now in order to accommodate this, T believe that the time perlods
of the act would have to be extended. By this T mean the 1n1t1a1 10-
day tine period for responding to agency requests. =

“The 20- day agency ‘appeal perlod I'm not sure Would need to bc
extended. ' S

But I would envision some extension of time., ©

“Now where I’ve had dlﬁiculty is in ﬁgumng out exactly how much
extension of time is necessary.

- T would hope it would not be as long as 90 days, as suggested by
the- Department of Labor. On the other hand, T’m not sure that many

- agencies can do as EPA says it is doing, Whlch is respond within
10 days or make a determination within 10 days.

So I would hope that somewhere between the 10-day period now.
present inthe act and p0551b1y 30 days could be’ g1vcn for t] 1s process
to bé accomplished.

~Again; I can’t make a ]udgment on that, because T Would myself
hke to hear from other agencies as to what they tlnnk the feasfmllty
ofsucha procedure would be.

After an initial determination is made by the agcncy, ‘there would
be"a provision: for administrative appeal, assummg that the agency
now has a procedure for administrative appeal. '

- Again, all parties would be represented. I see no reason why that
could not be accomplished within the current 20-day period. In fact,
that period might even be shortened since there would be a record
aIreadv compiled as to the arguments of the various parties.

I think that the problem at that point then will be when a deter-
mlnatlon is made by the agency which is adverse t6 onie of the parties
or, as in some instances, adverse to both parties. Sometimes, for exam-
ple, the agency would say: We will disclose some information but
not. other. That I -would characberlze as a decision adverse to both
partles.

-7 think at that point, the act: should provide: sPeclﬁca,lly for a cause .
of action by submitters, as well as requesters, for court review.

The courts seem to be permitting such actions now under the Admin-
istrative Procedure Act. I think that it would be neater, if you “will,
if such a provision were contained in the FOTA. -

It would also give the Congress an opportunity to establish the
scope of review, rather than the approach which the courts have
taken which has been very confusing, I believe. They have tried to
decide whether, since the cause of action is based on the APA, there
should be APA type review or whether it should be FOIA type re-
view, And that has resulted in some confusmn

. 'l get back to that in & moment. '

In any event, I think that a cause of action and jurisdiction should
be--established -in-the-Federal--courts-for- rcmew ----- of agency_-w deter—
minations by both submitters and requesters. -

. The problem in the current case Iaw is really somethmg tha,t occurs
when you have a suit by one party.

I would direct you at this point to page 13 of my testimony, which
is ?,Eteﬁ'ort to go through the kmd of oomphcated scenarlo that can
res :
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Mr ROUGEAU To the extent that that ma,y exist, following analysls
by the staff and by those of us who are: new, we W111 do everything we
can to eliminate that so that comphance with the requ1rements of the

: Exeoutwe order will be foremost in our minds.

Mr. McCroskey, That's the beauty of our system—that new people
come in every 4 years. And, hopefully, a new broom sweeps clean.
We will be coming over 'to observe that process. Thank you. . .
. Mr. Prever. Thank you very much. We appreciate your being here
today It has been very helpful to us, and.we will look forward to
working further with you,
Our final witness today is Ms. Nancy Duff Campbell V151t1ng asso-
c1a,t,e _professor of law at Georgetown University. Law Center,
- Professor Campbell is an expert in administrative law and has = =
: been examining various aspects of the Freedom of Information Act.
;?Velcome, Professor Campbe]l We a.pprec1ate your being with, us
today . ) . } .

STATEMENT OF NANCY DUFF CAMPBELL, VISITING ASSOCIATE
- PROFESSOR OF LAW GEORGETOWN. UNIVERSITY LAW CENTER

Ms Cameserr, Thank you, M. Chan'man S '

" What I would like to do—largely in the 1nterest of t1me—1s rather
than read my prepared statement to just give you. informally . the
kinds of things that.I think need to be.done in this area. '

I would. empha,sue, of course, that I am_ an academic and do not
represent a constituency,.so my views should be tempered with that
knowledge.

Also, as a law professor, I always_tend. to see hoth sides of the
quesmon, so that has made it difficult for me to approech this. problem
In some instances.-

It is my very firm bel1ef however, that Congress does need t0.act
and to pass legislation to deal with many of the. problems presented
by reverse FOIA suits.

My reasons for saying that are several really. (}ne, as yon stated
in” your ‘opening ‘statement, these problems weré simply not con-
templated by the Congress When the original legislation was passed
or even at the time of subsequent amendments.

Second, I believe that the courts—in addition to.their d1ﬂicu1ty in
dlseernmg congressional intent, because these areas were not con-
templated by Congress—have also ‘beehr wrong in many instances in
their judgments about how to deal with these problems They have
been wrong both from a legal standpoint and a policy standpoint in
interpreting the purposes of the FOIA.

_Third, I think that while the agencies are trying in. this area by
promulga.tmg regulations to.deal with some of the procedures, I be-
lieve that their regulations have not gone far enough in 1epresantmg
the views of the requesters in this area.

“They have attempted, i the inistanices presenfed -this- mormng, 0=
' 'draw ‘the submitter more into the process-but I believe that requesters
should, as well, be brought into the process of the agency’s determina-
tion of whether to dlsclose the documents.

I also believe that agencies can’t fully deal with these pmblems
because certain parts of the FOIA would need to be amended to ade-
quately address the issues here.
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‘Mr. Henry. Mr. Chairman, in one instance, there was a mtuatlon
‘in ‘which the requester requested thit théy be able to present: ‘their
views with respect to the confidentiality of the information. T think in
rthat instance we granted that request, ‘but that has not come up as a
:;praetmal matter in too many situations.

;-+¥What generally happens is that the supplier or the submitter of the
mforma.tlon will submit its objections, and the OFCCP W111 make
-determination on the basis of the written record. . -

+/I'might-add that, as you can see from the number of reverse Free-
:;dom of Information:Act cases-we have against us, the QFCCP:has
been deciding that there is nothing confidential a,bout these aﬁirmatlve
actlon plans.

- Mr; PrREYER. Are those hearings written or oral or'are they both2
. "Mr, Hengy. T hey re deelded on:the ba51s of the ertten record for
.the most part,.

« At is eoneewable tha.t in seme: instances lt eould be p0551ble to have "

‘an-informal type of hearing, but for the: most part 1t is: a determma—
tion based on writtén submissions.” :

Mr. Prever. Do you have a fixed: tlmetable for submlssmn of brlefs
and rebuttals?

Mr. Hexry. The contractors-are generally n0t1ﬁed and told that
-they have 5 days in which to get their objections:in..

ow the regulations do accommodate .8 :process. by Whleh a.t the
time that they submit the affirmative action program;. they ean make
:whatever arguments they wish to make at that time.. .- -

But they are notlﬁedy before the materials are released ancl they
.can submit additional mforma.tion at thattime. - - 0 -

" Mr. Prever. Does the Q¥C consult independent experts durmg this

_process, or do-you rely. solely on the. arguments made: by the partles

.on.the record...

.- Mr. HExRY. Dependmg u}ﬁm the. co:nplexlty of the matbers mvolved

‘we have consulted experts. But for the most part, these, experts: haye
__been in-house.. and - other. bureaus in. the Department oT SpeCIa}.

: loyees. . ... .-

ﬁr PREYER. When I\;ou do ha.ve an. expel't do you allow any oppor—
tunity to respond to their views ‘from the p:u'(',les2 Or is. that ]ust put
fmaspartofthereeordﬂ - Gl L
... Mr. Hexry. It is put in as gert of the reeord - ’

" ‘Mr. ELissure. T might add that, again, we're dealmg Wlth pmma.rxly
lurmg, employment and payroll. Yinds of information. We don’t, get
‘into the question of what one would call scientific data or. patents. or
that kind of thing that typlca.lly .comes. up under tra.de secrets or
,commereml information. .. PR

. -Mr. Preyer. Ican understandthat Eomt T

You apparently run on.a pretty tight tlmeteble on thls. R

Would it be possible to compile an adequate record. for the court
mcludmg -participation.from.all. the_parties, in say. 80.days? .

. grour experlence, would that be tooshort. & tlmé or would th
Work

monumental documents that you have to go through, As Mr. Ehsburg

indicated, we are dealmg with employment-related data. I think that -

would be extremely difficult to accomplish within that period of time.

Mr. Hewxy. 1t would be extremely dlﬁicult You're telkang a.bOut



36

- Mr. McCrosery. What part of the statute; what language of the
statute and how are you restained?

- Mr. ELISBURG Sofia, maybe you can respond : '

' Ms. Perress. In terms of the question with regard to the sa.lary of
an individual, the courts generally have held that a salary of an indi-

vidual in prwate industry—not a public servant—is nondisclosable .

information. How much a person makes is a very personal matter..

Many people object to havmg people know what salary they do.

recelve

-Obviously, if someone—such as a woman. vice premdent—ls Wlllmg :

to sue on the subject of her not being paid as much as a man‘in a com-
parable position, that changes the circumstances. But basically, it is

B oui'lposture to protect that kind of persenal, private information.
: MecCrosgEy. That’s a d1ﬁ'erent answer: than I ]ust recewed-

from the other witnesses. :
- Ms. PerTERS. T'm talkmg baswally—--

.Mr. McCrosgEY. You're saying: your pohcy I8 to protect a person s :'

salary as a private matter.
Ms. Perrers. Yes,

~ .Now it does not pret?ent us from makmg 2 dlsclosure 1f thera are :
‘overriding reasons, which are in the public interest. - "« '

“Mr. McCrosggy. Now are those overrldlng Teasons set forth in a,ny
policy memorandum or in your regulations? :

Ms. Perrers. The regulations under FOIA. in genera,l—not the'

OFCC regulations, but the Department’s FOIA regulations - which

were published following the 1974 amendments—provide for us “to ¢

use discretion where we find that there is a public interest even: though

“there may be an exemption applying to certain material, We:will use -

discretion if there is an overndlng pubhc mterest and there is mo
harm to-an individual. -

Mr. McCrosgey. That- leaves it open season- for an admlmstratwe :

determination ; that requires time for an administrative determma—
tion and for the legal interpretation; does it not'3 o
Ms. PerrERs. Yes, Mr. McCIoskey

~Mr, MoCrose#y.-May we have a: bre&kdown of the titne that hasi}j' '
been spent in the 3 years under these regulations of how much ad-:
ministrative time and how much legal tlme has gone into: thls klnd-‘:,

of administrative determination? .

What we’re seeking is information to determlne whether to amend‘-'.‘-

the law to cut down on the administrative time and /the legal inter-

pretation and particularly to cut down on the tlme tha.t the courts are

spending with this subject.

I think our job, as lawmakers; is: to give them a clear ]aw W‘mch-

makes it:clear whether the right of privacy or the nght of a,n in-
dividual to keep his salary secret: is overridden. :

The point you’re making is the very one T thmk wé have to resolve'

legislatively,

Ms. PETTERS. nght

. Mr McoCrosgzy. T can’t fell from yout feqtlmonv how much tlme%'f‘ :
you’re spending—whetlier it is too much or too little.

‘Mr. Roveeau. I will tell' you that at the present’ t1me we: have 40"

FOYA appeals, as opposed to 50 enforcement cases, WhICh have beenff

brought to us by the compliance agencies.
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-Mr. Evssure. I'd like to point out, Congressman, two separate

thmgs we are trymg to deal with in this. paperwork business of con--

tract compliance.

The larger one is the whole problem of affirmative action plans, and
how much paper needs to be generated to accomplish the purpose of
an affirmative action plan.

You can generate rooms and rooms of it without any problem

- We. came into office very. concerned a,bout the volume that is gen-
erated just by itself.

The second thing that we’re deahng with, Wlth respect to the Free-
dom of Information Act, is that once you have all of this, what portmn
of it may not be Subjeet. to disclosure and what- portion ean be.."

That, by itself, has generated a separate area-of htlga.tmn—defenswe_

- litigation—and £remendous tieupof resources.
Mr. McCrosgry. I agree. .
. Whenever there is Federal eou1t, lltigatlon and you have appellata

courts. differing on the interpretation. of a statute, the best way to re--
solve that is by a clear definition of congressmnal intent. That means:
a.change in the law, and that’s why I wanted to get back to your testi-

mony here,

.When you say there have been diffemng court dec131ons by Federal
a,ppella,te courts, has your legal office’ reached any conclusion as. to-
what, if any, change should b¢ made in. the law to remedy this dif--

ference in interpretation by the courts?
"‘Mr. Rouceav. We presently have staff working on thls prob!em -

It could very well be that one thing we would want to do would be.

to set standards for disclosability. That certain sections of an AAP
would be disclosable, and we wonld Iet everyone know . exaetly what
that is.

‘Mr. McCLOSKEY. Let me hear your argument whv eny portlon of an

affirmative action plan is something that ought to be retained in con-

fidence and that doesn’t apply to a future. decision by & company tol

ma.rket a dlﬁ'erent kind of product. -

"I can’t conceive of an aﬁirmatlve e,ctlon plan bemg eonﬁdentlalq

under the Freedom of Information Act as a business seeret. .
Mr. Rouveravu. I would probably have to agree Wlth ‘you that most
portlons of AAP’S should not be w1thhe1d

I think that in the main there is reaﬂy nothing there that eouldj:--

harm business practices.

Mr, McoCrosgey. Your testlmony isn’t very helpful to us today, be-
. ciuse it does not define with precision those areas of the act: that

'_are causing administrative and legal interpretation problems.

If we knew where you were having to spend your time and where:

- the courts were having to spend their time, we could malke a decision in

~ this committee whether or not to amend the law to relieve you. of thatf

problem,
‘T think we need a breakdown. If the companies are-making these
arguments, what success have they had in the courts with them, what is

T the validity a€ to” tHat arpument, and. What'do we doto” m0d1iy the law.

to remove this a.mbl,g-ulty ?

‘Mr, Errseure. We have, :Congressman two separate areas that I'

“think are the primary problem.
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within 5 calendar days of -receipt.of a FOIA request, [
the agency. submits:¢opies of ‘the requested ddcuments
. 0o QFCCP .and thereafter allows OFCCP 5 work1ng3days-
i Lo i comment”" .

3. Upon ccmpletlon of lts ana1y51s of*the
.contractor s Dbjectlons, a determination 1etter
woontdining ‘the agency's-disclosure-decision “is sent
. to the requester:-and ‘concurrently;  to the contractor
This takes.approximately:8-10 days from recelpt of ’ :
the ‘requést. - The .contractor may ‘appeal ‘that ‘ruling " -
to the Director of :QFCCP within 10 daysy = The Director”
of OFCCP.-must make-a f£inal determlnatxon within: 10’ o
days of the filing of the appeal. (Wotier Te:is ‘gt =0 0d
this point OFCCP becomes 1nvolved in the agency FOIA
process) 5 . S

The OFCC? appeal ‘Process usuallyﬂbeglns 20 days after the
disclosure-decision letteriis: seht’ to. the' contractor and '
. the requester.. :The :time:period for . ‘processinga request
under FOIA at!the ‘agency level ‘including’ ‘an -appedl of-
the agenecy's: disclosure :decision by the contractor,
days. Should: thekappeal result in' a° law su“ ‘he
pericd for proces 1ng 1s at 1east 90

From September 30, 1976 through September 30
received 4% appeals from Government contractors.
these appeals;were.hasedfon exemption:b{4): of:the: FOIA
and were denied. by OFCCE. Five:of: the" appeals which’w
denied, subsequently, led to law suitsiio: =0 3l

If we can’be. of:any:further-service rplease. contacting, -7

Sinceyely,::

Donalfl Elidburg o
Assistant.Secretar

Enclosure

[Subcomittee note: Enclosurés not included; available in subcommittee files.]..




30

U8 DEPARTMENTOFLABOR

01-' FICE OF THE Ass:snm'r SECRETARY FOR EMP LOYHENT STANDARDS
WASHINGTON, D.C. 20210 .

Honorable Paul N. Mccloskey, Jr..
:0f. Representatives. -

iDear Congressman McCloskey-:,~

This is_in response, to, your,, letter, dated:- Octobe 1977
requestlng copies of certain documents and 1nformatlon
regarding the Office of Federal Contract compliance : Programs
{OFCCP) implementation of the Freedom of Information and
Privacy Acts. We regret the delay in our response.

Items (1} and (3) of your letter deal with the rules and
regulatlons promulgated by OFCCP for both acts and request
copies of memoranda which instruct employees on how to
determine what information should be considered
"eonfidential business information”. We have enclosed

'COPLEB of the follow1ng.

a)  OFCCP regulations Part: 6§0-40, "Examination and
Copying of OFCCP Documents® 41 CFR 60-40 and Part

- 60~560, Subpart C— "Disclosure and Review of Contractor
“Data" (41 CFR 60-60);

. b) staff Memorandum No. 1] entitled "Implementation-
of the Provisions of the Freedom of Information Act
of 1967, as amended", and the Addendum to Staff
Memorandum No. 11 entitled "Instructions for.
Processing Requests Received Under the Freedom of
Information Act (FOIA) and Privacy Act".

.c)} ESA Notice, 75-61 - "Implementation of the
Freedom of Information Act and Privacy Act®.

Regarding Item (2): "A request for a full set of notices
and other documents exchanged in-an actual typical .case
where a FOIA regquest was submitted and an initial denial
issued ....". For your information, we have enclosed a

P
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wit to be held confidential,; or how does tha.t Work2 Wﬂl 1t be released
,automa,t.lcally otherwise ?

Mr; Hexgry. In order.to facﬂltate the processmg of requests and_ an

.order to. know .what _objections the companies may have; there is a
‘provision in the regulations which asks them at the time of submission

'of the AAP’s, that they delineate those portions of the aﬂilma,twe

action program which they believe to-be nondisclosable.

. The purpose of that is to ha,ve some idea, before you get to- the stage
of releasing, what the company’s position is on that
~Mr. Weiss. Thank you, Mr. Chalrman : ;

5_-_ Mr. Preyer. Mr. McCloskey -

... Mr. McCroskEx. Thank you, Mr. Cha.1rman e
- Mr. Elisburg, when a defense contractor submits t,he mformatmn
on how many people are employed in how many categories, what

:possible contention-is there that any of that mforma,tlon Would be
fconﬁdentlal under any act?

«Mr, Frrspore. The argument that is posed to us from. tune to time

‘1s that the numbers of employees that are going to be hired, the ways
- -in* which employees are assigned to various component’ parts of the‘
V:company—that type of thing-—could givea—— = :

Mr. McCroskEy. Is that a business sccret ? '
- Mr. Eriseure [continning]. Could give a competitive a.dva.ntage to

-other employers if they know how many people are going to be hired
for a particular division under one of the affirmative action plans. It

is argued that it could give some——

Mr, McCroskEy. Is there any court declslon that upholds that con--

tention ?

Mr. Hexry. What the regulatlons say is that 1t is not man&atory :

to disclose.

“We list one item here: those portions of aﬂirmatlve action plans,
stich as goals and timetables, which would be confidential, commercial,
or financial information because they indicate—and only to the extent

that they indicate—that a contractor plans major shifts or ‘changes in .
his personnel requirements; and he has not made thls information

generally available to the pubhc
Thatis the—
Mr. McCroskEy. Let’s take a typical submission to you.

"‘T've had complaints from defense contractors in my. district that -

they’re asked to produce an inordinate amount of paperwork in order
to comply with your requirements,
Varian, for example, came to me and said that they had: 400 dﬁfel."

ent categories of emplovees It is my recollection that there were 13-

kinds of people and minorities for ea.ch of those 400 jobs that they had
to list.

Now let’s assume thnt ﬂwv were gomg to ereate a new. lelSlon in
their company to proceed with solar heating, and they didn’t want
their.competitor to.know about that., .

NS S

document that they submit to you to list the potential employees in
their solar heating division. And they would mark that conﬁdentleI

~ And, presumably, you would trea.t it as such

Presumably, they would then set. up.a speclal part of. thls 300—page S
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these two interests, the Office of Federal Contract Compliance Pro- l
_grams (OFCCP) has established procedurss for the processing of = |
Ireedom of Information Aet requests for copies of t}F\}e affirmative '
action plans and related documents. : \

- Before discussing these procedures in detail, it should be noted that

all Federal agencies must include provisions in their nonexempt con-

- tracts for the assurance of equal employment opportunities for minori-
ties and women and contractors agree to these provisions as part of the -
contract. In accordance with Executive Qrder 11246, the. Secretary of
Labor has promulgated regulations with regard to implementation of

~ the order and has assigned 11 Federal compliance agencies, on an

industry-by-industry basis, the responsibility for conducting compli-
ancé reviews. ' : : : :

- 'When a compliance review is conducted, an affirmative action-plan

is submitted to the agency by the contractor whose company is being

‘reviewed. In some cases, the company will indicate at the time of sub-
mission what information it considers to be confidential. While affirma-
tive action plans are submitted to the Government only upon request,
all nonexempt contractors are required to submit a completed EEO-1
form annually to the Joint Reporting Committee. The EEQ=1 form
contains statistical information indicating the number of minorities
and women employed by the company in broad occupational categories.
The Equal Employment Opportunity Commission and the Department
of Labor receive copies of BKE(Q-1 forms, This form has heen in exist-
ence and filed by contractors for well over 13 or 14 years now. - |

. The Department of Labor regulations governing. disclosure of
EEO-1 forms provide that an EEO-1 will be disclosed to the public.
Therefore, copies are released without prior notice to the contractor.

. Requests for release of affirmative action plans under the Freedom of
Information Act are directed to the compliance -agency. It is the
practice of the agencies receiving such requests to notify the company
involved of the receipt of the request in order to give the company
an opportunity to present its views on the information it. would con-
sider confidential and to state its reason in support of confidentiality. -
The statement’ from the company is taken into consideration.by the:
agency in responding to the Freedom of Information Act request..

- “"The initial determination as to whether information may be with-

" held under the Freedom of Information Act is made by the agency
under the criteria established by the regulations issued by the Office of
Federal Contract Compliance Programs. The regulations include such

- considerations as the nature and type of information involved, the
potential competitive harm to the company if the information is dis-
closed, and the public interest to be served by disclosure. A decision
by the agency to disclose the requested documents may be appealed |
by the company to the Director of the Office of Federal Contract Com-
pliance Programs who will issue a final determination. : .

" This two-step process is designed to provide an independent review
of the material, the company’s reasons for asserting eonfidentiality,,
conenrns U116 AT OTESE. O the requester and the agency.decision. Since.July 1974, ..o

_when the regulations went into effect, approximately 100 appeals have
heen filed with the Director. It is our estimate that the average time
for a review and decision by the Director is between 4 and 5 weeks.

" During the pendency of these proceedings, many companies have




24

:Now this gap could presumably be addressed more directly. And
perhaps that’s something that may be under consideration; I don’t
know.

‘Mr. PrEYER. T Would think tha.t generally clrculatmn of mforma-
tion that results from an FOLA request is a valuable asset to the-econ-
omy, generally speaking, permitting the spread of useful information.

Tt would seem to me that we ought to be able to deal with the abuses

by some procedural changes and procedural sateguards. And I hope

that is the line down which we can 2o. :

- I'm glad you aren’t advocating that we should just cut off requests
- from businesses, because they can be abused. But T think that we:can
make some cha,nges to try to deal with the abuses. .

. I want to thank you and Mr. Nelson for- your testlmony here t(}d&y
It’s been very helpful.

‘We probably have some more detailed questlons about Vour proce-
{dures which we would like to submit to you. for your answers in
writing, because I think you have a very interesting approach to 1t
And we might want to know something more about it,

"1f there are no further key questions that you need to ask I'IO'ht at
this time, as long as we.can submit. the other questions in. ertmg, we
will excuse Mr. Nelson and Mr. James at this time.

Thank you very much.

[ Ses app. 1.] . i

" 'Mr. PrEYER. Our next Wltness is Donaid hhqburg, A551stant Secre-
tary of Labor for Employment Standards.. He is-accompanied by
Weldon Rougeau, Director of the Labor Depa.rtment’s Ofﬁce of Fed—
eral Contract Compliance.. -

. We will ask you to proceed in a,ny way that. you choose

STATEMENT OF DONALD ELISBURG, ASSISTANT SECRETARY FOR

. .EMPLOYMENT STANDARDS ADMINISTRATION, DEPARTMENT OF

-'~'“-LABOR ACCOMPANIED BY WELDON J. ROUGEAU, DIRECTOR,
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROG-RAMS J AMES

HENRY, ASSOCIATE SOLICITOR FOR- LABOR. RELATIONS AND

* CIVIL RIGHTS; AND SOFIA PETTERS COUNSEL FOR ADMINISTRA
TIVE LEGAL SERVICES

Mr. Erseura. Good morning, Mr Chalrma,n and members of the
subcommittee. We appreciate this opportumt\;r to- discuss with you
issues related to exemption 4 of the Freedom of Information Act which
deals with trade secrets and commercial and financial information,
Accompanying me today on my left is Mr. Weldon Rougeau, Director
of the Office. of Federal Contract Compliance Programs. On my far

right is Mr. Jim Henry, Associate Solicitor for Labor Relations and

Civil Rights. To my immediate right is Miss Sofia Detters, Counsel for
Administrative Legal Services. . -

The Department of Labor collects and mamtams a conmderable

.. amount of business information in the course of administering its™
many and varied programs. Business information is obfained n & -
variety of ways. In some cases, it is submitted voluntarily by businesses:

in response to requests from the Department. ‘At other times, it 1
collected by Department of Labor employees incidental to investiga-
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- (b)Y . Of those 14 appeaied 3-were denied in full, 8 were
denied in part,- 2 are still pending, and in- one:case the affec:ted
bus:.ness w:l.thdrew its confidentiality claim.

(c); Nnne of these 1ed to'a lawsult

.:;.(d) Not applicable

(e) Not applicable

.._(f) Nut appl:.cable -

o 1 hope this information W’-Lll b“ of assistance- i

Enclosure

[Subcommittee note:

Enclosures not:included;:available -in subcom
mittee=files.]: S : R R I Y
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. OFFICE OF
, GENERAL COUNSEL

Honorable Pau), e McCloskey, Jr.
' ‘Houge of Representatives s ’
20515

Washington, D C N

. Dear Mr: McClc_tske.}r:

We are pleased to furnish the enclogéd :mé.:t‘éiialsl"aﬂ:& specific
answers to the questions in your letter ‘of October 3, 1977.

1. Attachment A :I.s a copy of "EPA's Freedom of Information
Act regulations’ that weré published September 1, 1976. Artachment
B iz a copy of’ EPA's. Privacy aAct regulations appearing in 40 GFR
Part 16, firat published Novenber 19, 1975.

2. As Mr. James stated In his testimony.before the Sub-
comnittee on Government Information and Individual Rights, EPA has
had only one lawsuit under exemption four of the Freedom of Information
Act (FOIA) since the promulgation of the new regulations. This
case i8 a "reverse" Freedom of Information case and is still
pending. I have enclosed under Attachment C a copy of the original
Information claimed. as confidential, the correspondence between EPA

" and the FOIA requester, the correspondence between EPA and the
affected business, and the papers filed to date in the court action.
Please note that this matter is still under litfgation and that the
Information in question is being treated as confidential pending the
outcome of the litigation.  This Information dis furnished to you as
a membex of the Committee in connection with the request stated at
the hearing and. should be kept confldential.

. .. This particulax.case did not involve confidential 1nformation
in a computer gystem, Because of your. expressed interest in how -

EPA treats confidential information in a computer, I have enclosed
under Attachment D a copy of a printout from EPA's National Emissions
Data System {NEDS). The version of the printout enclosed is produced
for internal EPA use. It includes the legend at the bottom. "These -
data are proprietary and must not be released outside of EPA." Three
blocks of data on the printout are treated as confidential: "“Hand-
Calculated Emission Estimates,"” "Emission Estimation Methods,” and
"Operating Rates™ (indicated in red). The computer can also produce
a nonconfidential version of this printout on which these three blocks.
are deleted. That wersion of the printout could be disclosed outside
of EPA. '
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Mr. Michael A. James
Deputy General Counsel
Environmental Protection Agency
401 M Street, S.W. .
Washington, D.C. 20460

Dear Mr. James:

Thank you for appearing before the Subcommittee on Government
Information and Individual R1ghts this mornlng Your testimony
was very informative.

As we discussed in the hearing, your cooperation in providing
the feollowing information will be appreciated,

Inasmuch as your new regulations were not effective until
October 1, 1976, please use the twelve month period from
September 30, 1976 through September 30, 1977, when the regulations
were in effect where applicable.

Please provide:

(1) a copy of your regulations on FOI and Privacy Act
implementation;

(2) a full set of notices and other documents exchanged in
an actual typical case where an FOIA Request was
submitted, an initial denial issued, the company which
had submitted the information notlfled an ultimate
denial issued and litigation commenced. Attach copies
of the initial submission of information with that
portion claimed to be confidentially marked. Indicate
the process by which the informetion was computerized
and coded for confidentiality, and provide copies of
computer print outs reflecting which information is
confldentlal and which is not, and how each category
is designated;

(3) copies of all memoranda or instructions to program,
contract or admwinistrative offices used to "sensitize"
them to confidential business information;




16

Mr, Weiss, Thank you.

‘Thank you, Mr. Chairman.

Mr. Prever. Thank you, Mr. Weiss. Mr. McCloskey?

" Mr. McCrosgey. Thank you, Mr. Chairman.

Mr. James, let me pose another hypothetical questmn of an industry
that I'm acquamted with. It’s not in my dlstrlct but the people that
opera.te it reside in my district.

“They have, in effect, a small chemical company that. competes with
Dow and the major chemical companies. They take extraordinary
measures to preserve the makeup of their chemical compounds—
using safes with one employee who has the only key. It is something
like Jaunching a missile where you have to have two people combined

- to ever get the ingredients together. :

When they make an application to you for the reglstratlon of a
new toxic chemical, of course, they have to lay out the makeup of
that product in thelr application. Let’s assume that the application
is 100 pages, and only the makeup of the compound itself would be
treated as confidential. How do you administratively handle a 100-
page application with 1 page of confidential information? Do you
stamp the whole document “confidential” or just the makeup - of the
chemical compound ?

Mr. James. We ‘ask them to specify which portlons they consuler
to be confidential. -

Mr. McCrosgry. Out of excessive caution though. they are gomg to
speclfy nearly everything they can as confidential.

Mr. James. As T indicated to the chairman in some earher ques-;
tions, the trend seems to be the other direction—toward their going
with us on spemfvmg ‘Whereas earlier, particularly before these regu-.
lations were in effect—our current regulations—the tendency: was;to
make across-the-board identifications.

‘Mr, McCroskey. How do you Handle it ? Do you stamp on the page
“Confidential” 2 What is the mechanism by which you indicate on your,

written application files the information you feel is confidential ¢

" Mr. James. We ask them to mark it. They provide the marking. and.

all of them seem to possess a confidential or trade secret stamp. Then
we respond tothat. We treat it in accordance with the way they marked.
1.

Mr. McCrosgry. ‘Are your key words then: “Conﬁdentlal Trade
Secret”? Is that the word of art that goes onto this appl ication form?

Mr. Jauzs. “Confidential Business Information” is the generic term‘_

we use.
Mr. McCrosgry. Now do you then put that into a computer system
of any kind ?

Mr. James. Some of the information we receive does £o on computer
runa.

Mr. McCroskey, What step do you take when ingerting the informa-

tion into an EPA computer to preserve the fact that it is a confidential
husiness.item in that, computer?.....

- Mr. Jamzes. My recollection of thlS is vague, ‘but as.I reeall thev do'r,‘
use a code that identifies somewhere in the printout that the informa-.

tion is identified by the submitter as confidential. So it is hlghhghted _



14

Whether that information was submitted. voluntarily or not, if it’s.
information that we could obtain under the Water ‘Act, in this. case:
section 308 of that act, then there’s a provision in that section that
says : Effluent data must be publicly available. o

Mr. Ryan. Would the gentlemsan yield on that point ?-

--Mr, MeCrosxEy. Certainly, I’d be glad to yield.

. Mr. Ryan. Having spent a year at Bates College in Lewmton Ma,me,
the Androscoggin River is very familiartome. =

.. Let’s take that same ‘paper company .on_the Androscoggin River.
-Suppose the company’s plant there is 60 years old, and the order has
been given to cease and desist, and so on, and the usual procedure is.
being followed. That company knows that in order to comply with
the request, it will probably be cheaper to simply close down the plant .

- and move. south—as happens so often-—and open a new plant some- '
place else with nonunion employees, and so on..

That then becomes an extremely 1mportant matter in the cm‘porate‘
‘structure, I suppose, of competition—especially in the area—as it ¢
relates to labor relations and other matters. So the decision of whether :
or'nét that papermill is to go out.of business become political,. eco-,

_nomic, and so on. Once that knowledge gets out, especially if that
ordeér has been’ given and especially if the 1nforma.t10n has been with--
held up to the point which Mr. McCloskey is talkmg about, I think
we’re talking about an extremely important area here.

I doubt if that h{*{pothetlcal situation is as hypothetical as it might
appear to be. T think it probably has either happened or will happen.

I can think of some cases in an urban clty in San Mateo County in
California where the orders of a similar kind have had some significant .

- impact in an economic sense.

Now what kinds of guidelines do you have, if I may pursue the
question, Mr. McCloskey, that give you a chance to determine—or do

~you haye any?

‘Mr. James. Our regula.tmns are Freedom of Information Act regu-.
lations, They specifically recognize that there is information submitted
from a pollution source, te use a general term. That is, information .
that could be used to tell the publie what it is that company or facility”
is doing to the environment. That’s the kind of information I was
respon ing to when I responded to Mr. McCloskey.

1 - Mr. Ryax. If I am a competitor and Mr. McCloskey owns a factory

| on the Androscoggin River and I can get information from you that

indicates the nature and the depth of the problem which he has, it

may be possible for me to help-him go out of business by perhaps low-

ering prices or doing whatever is necessary in order to drive him out.

and thereby reduce the competition—just by asking effectively what

| his business condition is there. ‘

Mr. James. The business condition itself would not be revealed by .

I us if the proper claims of confidential business information had been

ade by the company, which presumably they would be.

~ Again, differenfiating between genera:l infornation aboutthe- e —
nomic status of that souree, on the one hand, and what it is emlttmgg- -
tothe environment, on the other hand. :

T can see a connection being made. The degree of th1s source’s v10—-;_-

lation of whatever environmental standards apply to it is certainly a

relevant factor in anybody’s determination as to whether or not that
facility is going to remain in business there.
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: Like most law firms, do you keep track of the time of each attomey
spent in these matters?-

Mr. James. We have never adopted in any of our legal advice areas’
the logging of t1me—1ariely because we don’t bill it out on an hourly

basis. We just react to the demands of the B,gENCy UPOn. us.
- So the simple answer is: No.

Mr, McCrosrEry. Let me take calendar year 1976 in your testxmony*

on page 14.

~Out of 4,113 requests, you 1n1t1a11y denied- only 168 of thosa Is
that correct !

Mr. Janess. Yes.

Mr. McCroskey. So somebody other than a lawyer was a.ble to_
make a determination on the spot, presumably within 10 days, that

there was ne possible way this 1nforma.t10n could be conﬁd.entlal
i Isthat correct?
- :Mr. Jamzs. That’s correct.

Mr. MCCLOSKEY Now of those 168 1111t1a1 dema]s, 3 were based n
whole or in part on this exemption 4 for competltlve mforma,tlon_

‘What was the ultimate result of those'168 denials? * -

These were initial denials based on the possibility” tha.t they could
be confidential. What was the fingd result ¢

“Mr. James. 't not sure that we have that 1nformatlon with us
today In fact, I'm confident that we do not.

My, MGCLOSKEY I think we need that information. I thmk we need

to kmow if this was an' administrative decision by somebody other

th:m a lawyer in 2 program or contract office.

“'What is 168 out of 4,113 % That would be about 5 percent It is not"

a very high percentage.

"Mr, James. Many of these requests are’ very routine and become’
Freedom of Information Act requests because of the existence of the

act. They would ordinarily, prior to the existence of the act, have

been just requests for information that would have been handled in’

the most routine fashion under no statutory deadline:

Mr. McCrosgey, This is what T would like to find out. And 1 Would:..
like to ask if you could submit this information by letter in response
to these questions; 168 cases a year, to then be reviewed by counsel,:
would not seem to be too many cases for lawyers to handle in a given'

year That’s about one every 2 days, or on¢ every working day perhaps.
Do you have any idea how many of these cases went to Titigation ?
Mr. James. We have only one reverse Freedom of Information Act

~ case going right now ; aside from, I believe, 10 cases mw)lvmg clalmed‘

trade secret 1nformat10n under FIFRA.
. S0 we have not seen a great deal of reverse Freedom of Informa-

tlon At exemption 4 type litigation resulting from our determinations.
~Mr. ' McCrosEey. Mr. James, let me sce if ‘T can phrase these ques-

tions properly and see if we can get a followup.on this information.
-:Let’s.take the. year 1976..0Of the. 168 déenials at:the initial stage,

- 83 -were based in whole or in part on exemption 4. If you could follow. .
that up with a tracking of how many of those 168 denials ultimately

were considered to be proper denials by your legal staff, the time that
was taken to resolve these matters, which wére 11t1gated ultlma,tely
and by whom, and how the breakdown of your, attorneys’ tlme was
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T believe the trend now, especially under our new régulations, is in
the other direction—as my testimony has indicated—as businésses are
becoming more familiar with our practice. o o
-“Mr. Prever. Do you think it would be valuable to require sub-
mitters to give reasons for marking information confidential in the
first place rather than just marking it confidential? '

- Mr. James. It would slow the acquisition of data. '

I_t. is difficult enough to get the information in, let’s say, for a
major regulatory action. Requiring the substantiation initially, would
m all likelihood slow things down. It would, almost. undoubtedly,
have the eftect of further lessening the number of items of informa-
tion claimed as confidential, so there would be some advantage to it.
- Mr. Prever. Do you know whether there are many other agencies
who have adopted the same practice that you follow 1n your agency ?
 Mr. James, There are apparently variations on our approach, but
T don’t believe that we have exactly patterned ours on any other
‘agency or they on ours. ' h ) o
. Mr, Prever. One thing that’s a little troublesome about your ap-
proach is where you make it a practice to make a pro forma denial of
the request for information that may be confidential. Then you auto-
- -matically reconsider the denial when the submitter has responded.
" One wonders if thig automatic pro forma denial is really consistent
with the intention of the act, which is to make more information

available. o

* Mr. James, T think that’s largely a consequence of the deadlines in

the act. That is, an answer has to be made within the specified dead-

Hine. Some response has to be made. T o ' o

. Our system is designed to go ahead and follow through completely

and do so expeditiously. And I think our practice does get the process

taken care of expeditiously. . o

" Mr. Prever. One wonders if an automatic denial would qualify as

4 determination within the meaning of the act. o
- Mr. Jamms. Here again, I think we have this competing interest

between rapid and full disclosure, on the on¢ hand, and protection of

- information that various statutes specify must be protected, on the

other hand. : L _
. Those competing interests are always there, and they have an

inherent delaying factor built into them. ' o .

Mr. Preyer. When you make your agency determination—your final
1gency determination—the next step would then be appeal to the
digtrict court, ' ' o _ ‘

At the time of making your final agency determination, you hear
~ from the submitter of the documents; but shouldn’t you also at that
stage allow the requester of the information to be heard too and argue
for the release of the information ¢ He doesn’t get another erack at it
until distriet court, I take it ? ' '

Mr. Jaymes. That’s correct.’ _ ' & _ ,
~The-basic-question. of -whether. the.information.is.a trade secret or

‘not is difficult enough for us to address. Let’s assume it’s a competitor,

or someone else-—possessed of any information that would enable him SR

to make any showing to us that would assist us—in addition, of course,
to the fact that that does prolong the procesding before you ultimately
get to the point of a final determination by g court. - ° '
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approach is that much information that might otherwise be exemp-
tion 4 information is eliminated from consideration because the busi-

nesses do not claim it as confidential. There could be disadvantages to -

-the Agency if businesses asserted very broad claims, but our experience
has been that once businesses are made aware of the procedurs EPA
follows and the fact that they may later have to substantiate their
claims, they tend to make claims that are limited in scope to informa-
tion that is most likely to be entitled to confidential treatment.
*QOnce the business identifies which information is claimed as con-
fidential, it is-treated as if it- were entitled to confidential freatment
until the need arises for EPA to make an actual confidentiality deter-
-mination. This need arises in one of two situations, either where we
receive a Freedom of Information reqiest for the information or where
we propose to make a public disclosure of the information. Either: of
these events would trigger the procedure I have outlined above, =
- Our-regulations and procedures have been in effect for 1 year. They
allow us.to deal with confidentiality in a systematic way. Some EPA:
program offices, such as the contracts office and the pesticides office,
bear & disproportionate share of the burden of requests for confidential
business information. In addition, the Office of General Counsel spends
a-lot of-time on business confidentiality issues. Two staff attorneys in
my office spend almost full time on Freedom of Information matters,
much of that on confidentiality. In general, however, we feel that the
burden is not overwhelming, and we accept it as the price for imple-
menting the Freedom of Information Act. o
.. Because of the large volume of information in EPA’s possession
that is or may be con%dential business information, we are educating
our personnel about-these procedures and, most importantly, sen-

sitizing them to the problem of confidential business information. This -

is especially important in light of information EPA will be acquiring
under ‘the Toxic Substances Control Act. Industry has made it very
clear that some-of the information submitted under the Toxic Sub-
stances Control Aet is very confidential. Therefore, we are re-

examining our internal security procedures to make sure that con-

fidential business information is not inadvertently released.

: T have some specific statistics about. Freedom of Information re- -

quests handled by EPA. For fiscal year 1976 {(excluding the transi-
tion quarter) EPA. received 3,352 requests in Washington and each.
regional office. Of these 1,817 were from corporations, 398 were from'

law firms, 473 were from individuals, 253 were from State and local:

governments, 200 were from public interest groups and unions, 132
were from universities, 48 were from the media, and 31 were from
congressional committees and Federal agencies. I asked our Freedom
of %riformation Office to update these figures for July 1, 1976, to
June 30, 1977, These figures are for EPA’s headquarters only; they
do not include figures for our regional offices. From July 1, 1976,

.throngh June 30, 1977, EPA headquarters received 917 requests
from corporations, 202 from law firms, 124 “from -individuals; FTemmmmn
from public interest groups, 55 from State and local governments;- S

- 48 from universities, 36 from the media, and 10 from

ongress and:
Federal agencies. E

. It is clear from these figures that the greatest use of the Freedom

~ of Information Act by requesters at EPA is by corporations and law:
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it‘acquires. Businesses could not refuse to furnish mformatlon without
subjecting themselves to legal liability. Tlowever, there are cases where
‘information is supplied to EPA by a business when the business has nio
. legal obligation to do so. In making a final confidentiality ‘determina-
‘tion that mvolves this voluntarily submitted information, we consider
whether disclosure of the information would be likely to impair our
‘ability to obtain necessary information in the future. In applymg this
‘test, we look to the Agency’s interest—not the affected business’ inter-
est. We apply this test most frequently in our procurement activities.
Information that is submitted to EPA by offerers competing for EPA
‘contracts is voluntarily submitted ; and in many cases, we have deter-
mined that disclosure of that mformatlon by EPA Would be likely to
impair our ability to obtain necessary procurement mforma,tmn in the
future

Havinig made a determination that information is covered by the
fourth exemption, the final problem is whether the Agency may release
the information anyway. Under seven of EPA’s substantive statutes,
there are provisions that provide that if EPA detérmines that infor-
mation constitutes confidential business mformatlon EPA ma,y not
dlSClOSe that information.

“About 90 percent of the ibformation in EPA’s possessmn is con-
trolled by these statutes For this reason, the EPA policy, expressed in
‘our Freedom of Information Act regulations, is that once EPA deter-
mines that Information is exempt from mandatory disclosure as con-
fidential business information, EPA will not release that information.
‘In this way, EPA has el1rmnated the possibility of discretionary reé-
Tease of exempt information, unless release is specifically provided
for under one of the substantive statutes. Here I should emphasize

that some of these statutes do require’ disclosure of specific informa- .

tion, such as information identifying the rates or amounts of emis-
sions or effluents under the Toxic Substances Act. Data, on hes,lth
and safety studies is mandatorily disclosable,

. If EPA determines that information that has been clalmed as
confidential is not entitled to confidential treatment, our regulations

““Fequire us to give notice to the affected business at least 10 business.

days before disclosure of the information will take plice. During this
notice period, the affected business may attempt to block the dlsc osure
‘by going to a Federal court.

. Two other types of special determinations are authormed under
EPA’s regulations to deal with specific problems, The first is called
an_ advance determination. An advance determination will be made
in a situation where an EPA program office needs to obtain informa-
tion from a business which the business considers to be confidential
#nd which the business refuses to furnish to EPA. without a pledge of
confidentiality.

" In this case, the program office asks the business to submit the in-
formation to the KPA General Counsel for the limited purpose of
~~making an advance determination. The-business, if it agrees, fur-

nishes the information to”the General Counsel along with sub-
stantiating comments similar to those required for other confiden-

tiality determinations. The General Counsel examines the ‘informa:
tion, the substantiating material, and any comments from the program
office. The General Counsel then makes an advance confidentiality
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~The chairman’s letter of September 9, 1977, posed several questions
concerning how EPA handles some of the continuing problems that
1E;aJrrse under the fourth exemption. I will deal with each of those in
urn, ' ‘ ' ;

First, how does EPA handle Freedom of Information requests in-
volving possibly confidential information? EPA promulgated new
regulations to deal with the problem of confidentiality about 1 year
ago. In those regulations, we set out a detailed procedure. These regu-
lations, cover any information in EPA’s possession that may be con-
fidential under the fourth exemption, :

The fourth exemption speaks of “trade secrets and commereial or
financial information.” We have adopted the term “confidential busi-
ness information” as a generic term to éncompass the concept expressed
by exemption 4, and I shall use that term to refer to the type of infor-
ma,tipn that falls under exemption 4. Our use of this generic term does
not m any way expand or contract the coverage of exemption 4.
"When EPA receives a request for information, an- EPA program

. office is assigned responsibility for initially responding to the request..

The program office 1s usually the office where the bulk of the records
will be found. The program office determines whether the information

‘covered by the request has been claimed as confidential. I will discuss

the method of asserting claims of confidentiality later. If the informa-
tion has been claimed as confidentizl, the program office makes an
initial determination. This initial determination is either that the in-
formation is clearly not entitled to confidential treatment, in which case
the office sends a notice to the affected business at least 10 days prior to
disclosure, or that the information may be entitled to confidential
treatment. In the case of the latter determination, the program office

issues an initial denial to the requester. This denial letter states the’

initial denial is based on a claim of business confidentiality and that
the EPA legal office will make a final confidentiality determination.
. The EPA program office is given little discretion when dealing with
a request for confidential business information. The program office,
must issue a denial of the request based upon the claim of confidential-

""ity, unless the information is clearly not entitled to confidential treat--

ment. We chose this approach for several reasons.

First, because of the difficult legal issues that arise in these cases and’
the threat of reverse Freedom of Information Act cases, the Agency,
" decided. that. the decisionmaking should be centered in the legal office.

Second, because the Freedom of Information ‘Act requires an mitial re-
sponse within 10 days, the Agency decided that there was no time to
evaluate the issues involved in a particular situation except in those
cases where information is clearly not entitled to confidential treatment.
Therefore, whenever there is any doubt, the program office must issue
an initial denial: Third, because the initial denial is based on a deter-
mination that the affected business has asserted a confidentiality claim’
aind because the denial is issued unless the information clearly is'not

termination’ should- be made automatically by the EPA legal office;

" whether or not the requester appealed the initial denial. The Agency-
decided that this would give the requester a decision based on the facts:

of the specific situation, rather than the pro forma denial standing
alone. Fourth, becanse the Agency does not usually have enough infor-

fititled to-confidential-trestment; the-Ageney-decided-that 4 final dese— e




2

Thisis to protect the rights of those who submit the information and to
nsure the necessary flow of data to the Government.

This s the policy behind exemption 4. It is an attempt to distinguish
between business information that can and should be released and that
which should be protected. This is not an easy task, and all of those in-
volved in the process have encountered serious problems.

Submitters of information are concerned that confidential informa-
tion will be released to competitors, and that they will not be notified of
the pending release in time to present arguments in favor of the con-
fidential treatment of the documents. On the other hand, requesters of
information complain that too much-is being withheld without ade-
quate justification, and that the timeliness of release required by the
Freedom of Information Act is being ignored.

In these hearings, we hope to focus more on the procedural aspects of
exemption £ and less on the substantive problems of what information
should be treated: as confidential. The substantive problems are impor-
tant, but they may need more consideration by the courts before they

“become ripe for legislative examination, However, we may be able to
suggest some changes in the procedures that would make things easier:
_for everybody. , - o

“The courts have become more sophisticated in the last few years in
distinguishing between business information which is truly congdential
and which is properly releasable. In cases arising under exemption 4,
the courts have passed through several stages. =~ . : - oo

“ The initial cases were decided upon a “promise of confidentiality”™
test. If agencies had promised confidentiality to submitters or if the
submitters had a reasonable expectation of confidentiality, then the
courts said the information could be withheld under exemption 4. The
courts have wisely abandoned this test. It stimulated active bartering
i:wer promises of confidentiality and closed much public access need-

essly. : ' '

E ‘Tl}lra most widely used standard today is based on the National Parks
and Conservation Association v. Morton case decided by the District
of Columbia Court of Appeals, 498 F. 2d 765. The court held that com-
mercial or financial information is withholdable under exemption 4 if
disclogure would either: : - :

First, impair the Government’s ability to obtain necessary informa-.
tion in the future; or ' : S B

* Second, cause substantial harm to the competitive position of the
submitter, ' ' o Tl

. This interpretation of exemption 4 means that agencies are. con-
fronted with the difficult task of deciding whether the release of in-
formation could cause substantial competitive harm. Such a determina-
tion is certainly difficult to-make and one that many agencies have had
little experience in making. Yet the widespread adoption of this com-.

plex test suggests that it will not be easy to find a simpler method of
identifying information that should be protected from release.

. The narrowdr, biit telated; concept-of-“trade-secrets”.1s:much.more...

familiar to the ‘courts. While we may more easily. talk about trade
secrets in the abstract, it generally requires a difficult factual deter-
mination in each case in order to decide whether information actually

qualifies as a trade secret. o o R

The experience to date with the broader concept of “commercial or

financial information® in exemption 4 cases suggests similar difficulties

with such factual determinations. M :




v

Apgenchx 9,—Letter from James T. O'Reilly, attorney at law, dated Psge

tober 25, 1977 o e 270
Appendix 10. 2 Letter from William J. Roche, vice president, secretary and
general counsel, Texas Instruments, Inc., dated Qctober 27, 1977______ 275
" Appendix 11 —Letter from James H. Hanes, vice prebldent and general
counsel, Dow Chemical Co., dated November 1, 1977________________ 280

Appendlx 12— Letter from Niels J. Reimers, manager, technology licens-

ing, Office of Technology Licensing, Stanford, University, dated Novem-

ber 2, 1077 e e e 292
Appendxx 13.—Letter from Terry D. Miller, president, Government Sales

Consultants, Inc., dated November 4, 1977 _ . e oo o 298
Append]x 14.—Letter from Howard W. Bremer, patent counsel, Wlsconsm"; T
. Alumni Research Foundation, dated Novembéer 2, 1977_____________ -
Appendlx 15.—Letter from Reagan Scurlock, “executive director,  .com-.
..mittee on governmental relations, National "Association of Co]le and

““University -Business' Officers, dated November 3, 1977...____ )
Appendix 16.—Statement of Coopérs & Lybrand, dated Novembe 3 97 _' :
Appendlx 17.=Letter from_ John F. Sherman, vice ple.51dent Associatlon ;

“of American Medieal Colleges, dated November 3, 1077_ - _ .. . __. - 338
Appenchx 18 —Lettér, from Vieo E. Henrigues, | pre&dent Comp ter
& %37usmess Equlp e ' nufa.cturers Assocla.tlon dated No

Appendix’ 19.—Letter from’ Karl. G. Ha,rr, Je., premdent, .‘Aerospa [
" “dustries Association'of A¥nerica, Ine., dated N ovember .7, 1977 _ .
Apélendix 20.—Tetter from Wallace H, Robmson, JIr., pre51dent Na,tional

cunty Industnal Assocm.tmn, unda.ted --- _ - 352




“COMMITTEE ON"GOVERNMENT OPERATIONS:
JACK BROOKS, Texas, Chairman

L. H. FOUNTAIN, North Carolina FRANEK HORTON, New York
JOHN E. MOSS, Californla : JOHN N. ERLENBORN, Illinols
DANTE B. FASCELL, Florida JOHN W. WYDLER, New York

WILLIAM 8, MOORHEAD, Pennsylvania, CLARENCE J. BROWN, Ohio

BENJAMIN 8. ROSENTHAL, New York PAUL N. McCLOSKRY, Jg., California

FEBRNAND J. 8T GERMAIN, Rhode Isiand GARRY BROWN, Michigan
DON FUQUA, Florida .CHARLES THONE, Nebraska,
JOHN CONYERS, Jr., Michiga: " ROBERT WsKASTEN, FR., Wisconsin
LEO J. RYAN, California : " THOMAS N KINDNDSS, Ohio

. CARDISS COLLINS, Illincis .2 TOM CORCORAN, Illinois
JOHN L. BGRTON, Celifornia DAN QUAYLE, Indiana
RICHARDSON PREYER, North ‘Caroling -, ROBERT 8. WALKXRR, Pennsylvania
MICHAEL HARRINGTON: Massachusefts » ARLAN-STANGELAND, Minnesota

. ROBERT F. DRINAN, Massachusetts ’ JOHNE (JACK) CUNNINGHAM,
BARBARA JORDAN, Texas . °
GLENN ENGLISH, Oklahoma.-
ELLIOTT H. LEVITAB, Georgla
DAVID W. EVANS, Indigha -7 72 7 { "
ANTHONY MOFFETT, Connectleut
ANDRI'W MAGUIRE, New Ji ersey
LES ABPIN, Wisconsin =
HENRY A. WAXMAN California

. JACK HIGHTOWIR, Texas
JOHEN W, JENRETTE, Jg., South:Carolina: i ™. :
FLOYD J. FITHIAN, Indiana
MICHARL T. BLOUIN, Iowa . N I S
PETER H. KOSTMAYHR, Pennsylvania
TED WEISS, New York

WiLLraM M, JONEs, General Counsel
JouN:E. MoorE, Staf ddministrator
WiLniaMm H., COPENEBAVER, 4dgsociaie Counsel
LYNNE HIGGINBOTHAM, Clerk
RICHARD L, THOMPSON, Minerity Staff Director

: *J. P, CARLEON, Minority Coungel.:

GOVERNMENT INFORMATION AND INDIVIDUAT RIGHTS SUBCOMMITTEE

RICHARDSON PREYER, North Carolina, Chairman
LEQ J, RYAN, California PAUL N, McCLOSKEY, Jr., California
JOHN E. MOSS, Californis DAN QUAYLE, Indiana
MICHAEL HARRINGTON, Massachusetis JOHN N. ERLENBORN, Iliinois
LES ASPIN, Wisconsin
PETER H. KOSTMAYER, Penngylvania ..
TED WEISS, New York -
BARBARA JORDAN, Texas

BXOFFICIO
JACE BROOXS, Texas FRANK HORTON, New York

TiMoTHY H. INGRAM, Staff Director
RicEARD L. BARNES, Professionel Steff Member
EDWARD J, GLEIMAN, Professionel Staff Member
ANNE H, SULLIVAN, Professional Staff Member

Maora J. Framenry, Clerk

EUPHON. METZGEB Seoretary .

(II}






228
CONTRACTOR REPORTS REQUIRED BY.GOVERNMENT-—Continued

.- No..of estimated pages .. - ... . Comments

{¢) Records supparting all subcontract
solicitations over $10K. .

{d) Records to support other sufreach
efforts.

(e) Records to support infernal activities
to guide and encourage employees
(workshops, training programs, etc.).

(1) Records fo support award data............ -

{g) Total dollar planned subcontracting < ..
1o smafl business, small disadvantaged
business and large business,

. (hy-A description of principal product-
“ -and service areas-to be subconfracted.

{i) Method used in developing proposed
subcontracting goals for small busi-
ness and small disadvamaged busi-
ness. : .6

(i) #ethod used in delwermg the pro- = vaiind :
portionate share of indirect and over-
head costs -incuered - with small husi-

e ness and smak disadvantaged busi-

“Total; 130 dlﬁerent reports per year, exclusive of ali
1ax reports.

GEQORGE 5. LOCEWOOD, MON‘I‘EREY ABAIJONE FARMS

Questmn 1. How should the formulation of an mnovatlon a.nd technology policy be
coordinated within the government?

Answer. Innovation {or lack of) is impacted upon by the activities of many federal
agencies, and is frequently ignored because it is not a ‘sifficient priority to require
forced interaction between these agencies, I would suggest the formation of an inter
agency committee to consist of active membership by at Ieast Treasury, Commerce,
National Science Foundation, Small Business Administration, Security Exchange
Commission, and the Regulatory Council. Officials in the executive branch as well
as in Congress often perceive that their largest 1mpact upon innovation is through
the expenditure of funds from their budget to “support” innovative technologies. I
would urge that a high priority of this inter-agency committee be to identify and
eliminate the impediments to innovation in the private sector. I believe that a

“renaissance in innovation would exist-without any government support whatever if
these constraints were eliminated. The ehmmatmn of constramts should be a higher
priority than new direct support.-

Q?uesuon 2. What input should the small busmess community have in th.ls proc-
ess?

Answer. The recent White House Conference on Small Busmess formulated sixty
recommendations. Although fifteen of these were deterniined as top priorities, 1
would urge that all sixty be included in all future considerations of small business
pohcy Furthermore, the five recommendatwns concernmg innovation should re-
ceive very careful consideration in the formation of any innovation and technology
policy. Again, I would emphasize, that any policy formation process make ag’its first
-priority the release of the enormous private sector innovation capability without
direct government support through the elimination of the multltude of presently
existing fax, legal, and re gulabory constraints.

Question 3 How should the smull business commumty be organwcd in order to
furnish input into Federal policy decisions affecting innovation? ..

Answer...The, Office of Advocacy of the Sma

. Chief Counsel, Milton Stewart, have .done an unbelievablé.job as & voice for the
small innovative businéss community inside of government. Furthermore,.the . White -
House Conference on Small Business articulated many of the legitimate concerns of
this community. I would urge the continued strong support of the Office of Advaca-

. ¢y by the Congress, and I would urge Congress to seek the immediate implementa-

tion of all sixty recommendations. Furthermore, the several existing associations in

the private sector representing small businesses be relied upon for further input.

O
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‘In addition, the Investment Advisors Act of 1940, the Invesiment Company Act of
1940 and. ERISA of 1974 all constitute obstacles to the -allocation of capital to
innovative activities.

Question J. Does present legislation as embodied in the Investment Advisory Act

of 1940; the Investment Company Act of 1940; or the ERISA of 1974 generally help
- small business? How should this legislation be modified?

‘(a) How far should the ERISA prudent man rule be modified?

Answer. These Acts were intended to protect the small investor and pension fund
participant. They were not concerned with the problems of innovative small busi-
ness and that of the assembly of capital necessary for financing them. They have
not been helpful to the small business sector.

Modifications should include:

- exemptions from the Advisors Act for professional organizations devoted to

" venture capital; and
encouragement by .the Department of Labor to channel a small portion (4
percent) of pension funds mto venture capltal ‘ . .

GILBERT V. LEVIN, BIOSFHERICS INCORPORATED

Question 1. To what extent does compliance with federal regulations divert re-
sources away from activities that lead to technological innovation?
_ . Answer. Regulatory reporting is a major problem eating into our time and. money.

In one contract alene, we have calculated that-the routine. regulatory reporting
* costs_our company approximately $16,000 per year. Much of this stems from new
- regulations governing: ‘subcontracting. We are trying to recover these costs, and have
-notified the Agency that we will bill the contract directly for them. It would not be
fair to spread those costs as overhead. Moreover, if we were to do that, the impact

on our overhead rate would jeopardize our competitive p051t10n

"Congressional Acts, of course, require that the responsibility ‘to’ administer the
new law he given to an Agency. It therefore, seems perfectly reasonable that the
Bill contain language such as, the Agency shall issue whatever regulations it
.deems appropriate to administer the Act” or words to that affect. This seems
reasonable language, but, when interpreted by unreasonable bureaucrats, it is con-
strued out of all intent of the Congress. To illustrate this matter, I have had a list
prepared of the reporting that our small firm, grossing. just $5 million in revenues
per year, must submit in the course of a year (Attachment 2). I suspected the
reporting problem was getting worse, because, increasingly, when 1 needed account-
ing information, I found it had to be delayed because our people were preparing
Agency required reports to meet deadlines. But, even I was surprised to learn that,
in the course of last year, our company prepared 130 such reports totalling 315
pages. One of the most difficult is the “Small Business and Small Disadvantaged
Business Contracting Plan Report.” This extensive report requires we obtain infor-
mation on matters not within our corporate purview: Responding: to these require-
ments has become very costly and interferes with the close day-to-day attention
management must give to a small business. [ ask that you carefully consider this
- problem whenever you are tempted to insert words such as ‘‘the Agency shall make
appropnate regulations. . . .” and that, instead you indicate precisely what report—
ing is required—and keep it reasonable.

1 think that the Bills under consideration, h0pefully with the changes suggested
above, would have a major, positive impact upon small innovative businesses and, in
fairly short order, would become an important factor in returning tech'nologlca]
leadership to the United States. With other appropriate actions by the Congress,
this all-important objective can be achieved in time to prevent the progessive
decline of our quality of life to the point of no return.

a. Would you favor a “two-tier” regulatory structure that would separately consid-
er the inherent characteristios of gmall businesg in order to allocate an appropriate
regulatory burden? Could this goal be achieved without sacrificing important socxal
objectives?

1 would favor “an “Gasing of the Yepulatery burden for all” businesses; a5 a- 1asi
‘resort, a “two-tier” regulatory structure may be practical. .. .

b. Would technological innovation be stimulated to an. extent that would _]ustlfy
this special treatment?

Any easing of the regulatory burden, which I favor for all: businesses, would allow
key personnel to devote more time to inhovation and production. : .
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a. “piece-meal” legislative' reform of tax provisions that retard capital forma-
tion by innovative small business; or

b. no “piece-meal” action but wait for a major tax reform package to be
introduced?

Answer. I urge enactment of pieces that are needed, as suggested here and in my
testimony because the situation in our country is so desperate with respect to
employment, investment in capital goods, and productivity. It is disgraceful for this
nation to lag behind other industrial nations in providing new plants to replace
ours, which are twice as old as the Japanese production equipment. We have mainly
caused this condition by such high taxes on investment and low depreciation
allowances on corporations.

Question j. What are tax reform priorities of small business capital formation?

Answer. (1) Reduce tax rate on first million of profits in compames that qulaify as
Smali Business;

{2 Reinstate the quallﬁed stock option of the 1960's. ' ’

* Question 5. Why is it becoming difficult for small, growmg ﬁrms to attract second-
tler management talent from large corporations?

Answer. (i) need effective stock options; ‘ ' )

* (ii) with runaway inflation, the 2d tier managers become more dependent upon
the high salaries and fringe benefits that the larger corporations can pay and the
young company with restricted financial resources cannot @fford to pay; (iil) I have
referred above to the stock- option; (iv) stock ownership plans in small busmess
should receive special tax concessions;

‘I note an inclination on- the part of state- and federal bedies to want to throw
money into some form of kitty from which it would be dispensed to young compa-
nies. That is a perfect prescription for lésing vast sums of the taxpayers money
while - accomplishing - nothing but confusion. At the ‘moment, there is adequate

- money available, at least for technology based companies.!- Perhaps a billion dollars
or-more has been raised by ventire capital firms smce the pussage of the Steiger-
Hansen Bill to reduce. capital gaihs taxes. Al] that is.needed in order to stimulate

-the continuation:of this money is tov (i) abolish capital gains taxes on securities
acquired while the company was a Small Business; (il) reinstate the stock option of
the 1960’s; (iii) reduce the tax rate: on the firgt million dollars of profit in a Small
Business; (iv) remove the restrictions on the sale of securities held of excess in two
years in companies that are registered with the SEC; (v) prohibit the issuance of any
new regulations by the SEC, TRS, OSHA, and ERISSA without clearance through
the Bureau of the Budget based on a clear showing that a clear and present need

exists for the regulation to curb existing and serious abuses. '

- We-could all write a hook, but the evidence is so overwhelming on the 1mportance
of new companies and the response of capital so dramatic to-the first recognition of

: the necessity of decreased taxes on capital, that I wonder how any legislation could
i agk for more before enacting desperately needed reform of taxes ant1pathet1c to
! capltal mvestment .

SIDNEY J. GREEN, TERRA TEK, INC.

Questwn 1, What effect does inflation have upon the performance of R&D in
small firms?

Answer. First, small firms in general are not able to perform very much R&D
except to the extent that it might be financed via government cortracts, or as a
direct (and I mean very direct) route to the commercialization of some product .or
service. Small firms simply do not have the financial, regources to commlt to conduct
very much R&D on their own. .

With respect to a small firm that is conductmg R&D on a govemment contract
basis or as a direct route to commercilization of a product or a service, I believe the
largest effect of inflation is on planning and projecting ahead Small firms do not
generally have the sophistication to compete with hig Insitutions regarding pricing,
bidding, negotiating, collecting payment, securing loang, and the like. Hence, the
small firm has great difficulty in handling mﬂatlon—the ‘big institutions {whom the
“Sraall firm continually dedly with) dre able to-* *in-most interactions=Fherefore:

“-~the small firm does not have the ability to “pass through” the higher costs, and. -
inflation raises the cost of doing business and reduces the future options for the
small firm. :

The difficulty of the small firm mteractlng with. blg 1nst1tut10ns is particularly

true when the small firm interacts with the federal government, R&D proeurement,

1For lnventlons and very far out pro_]ects better and more hberal procedures in DOE & NSF
may be needed, but these projects are outside the scope of venture capital and it is doubtful
whether additional sums from the government would be productive.
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ogy, very advanced, and the likelihood that someone who builds a
home _appliance device to think to go ask or to look through the
NASA patent portfolio for a piece of technology that might be very,
very useful to him, is a problem we -continually wrestle with. We
do have an-active program of dissemination as we try to promote
it, and we have instituted some activities to try to communicate
with particularly small business industries through their industry
associations to try to promote more of this activity.

I am planning to try in the next year a small pilot project to

- actually go and actively do'a patent development activity so that
we make a concerted effort or that we have a contractor make a
concerted effort to go through and look for opportunities within the
patent portfolio and ‘look for liens, having them move -into. the
private venture capltal and do business, new busmess act1v1t1es
that ‘way.

‘Mr. Brown. I think one of the things that impressed all of us:as
a result of this emphasis, that these two days of hearings have
given to the innovation process is that the complexity of the proc-
ess, the fact that it does involve a long chain of operations from the
initial ideas, final commercialization, many difficult steps along the
way, many things that inhibit and a few things that encourage,
and I would ‘like to ask you if you feel that NASA in its own
operations—I am not trying to suggest anything adverse here-—de
you think you have a mandate and has the practice of the agency
been sufficiently broad in its scope to encompass the whole chain of
problems here, so that, for example, you would not only send out
extensive information about new technological developments but
that you might be able to provide follow-on services that might
extend through or further along, at least, the chain of develop-
ment, so as to assist this transfer process?

Do you feel you have the mandate to do that and have you been
'domg it, is what I am trying to get at, or do we need to give as an
additional encouragement a broader direction ‘to the agency here?

.. ‘Mr. Roserson. I think that there is not a specific mandate that
is worded:very well that directs us to do that, but we have inter--
preted what mandate we have fairly aggresswely and we do’ pre-

. cisely what you have described in a limited number of projects. We
run about 90 projects at anyone time, and in these particular
projects we have looked to other Federal mission agencies, biomedi-
cal community or the public safety community, largely in those
areas that have large social return for problems in which we think
some technology may apply. We take that problem statement then
and look for a technology match anywhere within: the agency we
can find it, and we take, essentially we go through the entire
process of a new business development.

We do the market analysis to determine whether or not we -are
working on a product that would compete with one already availa-

bl in-fact there-ig-a~market-product-already-there; -we-will.dow o,
“the initial design-and cost estimates and try to determine what it
will cost to put a product in the marketplace and then we advertise
and bring a private-sector partner in and fund them during the

- high-risk R. & D. phase through the development of prototype, and
we do the brokerage with them to bring in organizations that have
to do with approval to'get the product in the marketplace; such as
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small business solicitation is a solicitation in which the Foundation
has defined fairly broad but nonetheless limiting areas of interest
in whichk we would receive proposals.

This gives us the opportunity not only to support a larger frac-
tion of proposals in the areas we have been supporting but to
expand research into other areas of direct interest to the U.S.
economy.

The present success ratio, we fund one in eight proposals. That is
about 12 percent of the small business proposals that come. to.the
small business solicitation.

In the other program identified, the university-industry coupling,
-we had proposed to put an increase this year into that activity. We
were very much fund-limited last year, and even in fiscal year 1980
" we are going to try and move soime additional funds into that area.
The interest, the proposal pressure, the opportunities to support
good research built up much faster than we had anticipated, so T
don't see any difficulty in either of those programs. -

Mr. BrowN. What we are talking about are additional programs
simjlar—if I am .not- correct, correct me—similar. to..the MIT.
Palmer Laboratory. or——

Dr. SaNDERSON.. No, the unlver51ty~1ndustry cooperatlve research
program is individual grants for research projects that will run
typically $100,000, $200,000.

. Mr. Brown. In other words, specific research, not the fund——

Dr. SanpERsoN. It is fundmg specific research projects in which
the industry and the university research team come together for
the duration-of the project and then any future is uncertain rather
than the fundmg of a concentrated effort for a generlc technology'
center. ,

In the proposal of the President were four generic technology
centers of which—we will have one, three will be with the Depart-
ment of Commerce. That would be more 11ke the MIT Palmer-
Center.

Mr. Brown. Does that seem to you to be a reasonable expanswn
from our present base, or do -you -feel - that that can proceed at a
faster pace?

:Dr. SANDERSON. I have a number of areas where there is real
interest and excitement:in. moving out in the area, in generic
teclinology centers. As you are aware, there have been a number of
hearings held here looking specifically at the problem of Robotics’
mechanical design. On the other hand, I think it is important to
realize that the National Science Foundation funded a number of
these efforts about 5 or 6 years ago, and for several years there has’
been no additional centers of this type started s0-at least I thlnk
‘we are moving in-the right direction.:* -

“Mr. Brown. The thrust of at least some of what 1 saw in the

Pregident’s proposal was that “theére would be s transfer of ‘these
“ stccessful ‘'mechanisms from, for example, the NSF-to other Feder- -
al agencies, which spend large amounts of R. & D. funds. Now, I am
not precisely sure what we are talking about here, but is there any
reason why a Department of Energy or NASA or some of the other
large Government agencies with extensive R. & D, ‘budgets couldn’t
be engaged in somewhat similar or parallel operations building
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* Mr. Evans. I believe we would like to place more emphasis there
than resources permit us to. I come back and say before I ask Mr.
Roberson to comment further because it’s his -areas, communica-
tions are quite a problem to us. Disseminating what we have
learned, disseminating our technology; placing it in the hands of
small-firms who are operating in that field, is always a ‘challenge.
Again, I feel that is our major problem. I think Mr.. Roberson may
be able to elaborate in terms of the extent of our efforts there in
- what we may perceive to do further in that area.

- Mr. WaTkINS. We welcome you here.

“Mr. RopersoN. Thank you, Mr. Watkins. That is a questmn of
course, as a bureaucrat it’s difficult for me to say no, I wouldn’t

'~ ‘like to have more money. We are putting all of it on that we can
effectively but in effect I think we are providing funds for this

. activity at the level that we can reasonably do-and we are increas-
ing the funds at a rather cautious rate.

- As you know, our experience over the past several years, and our
successes have grown out of operating our technology utilization
program in somewhat of an experimental mode. In other words,
those parts of it that are successful we have determined are suc-
cessful by trying different techniques and as far as the effect that
we have, the calculation of the percentage of total R. & D. dollars
for the agency is a very difficult one to do in terms of what -effect
we have with what we do and with what that portion of the Space
Act requires us to do in technology transfer in relatlon to our -
mainline R. & D. mission.

With particular regard to what impact we can have on small
"busmess, I think there are things we can do within that amount of
resources. As you know,; we are investigating new ideas for trying
to do that. I think we also have to proceed with caution because if
you look at some of the testimony this morning, there is an ele-
ment of concern about whether or not we should be putting money

“into this or facilitating moneys for the technology to be used and
_supported by the private sector and venture capital, and in fact
that form-of capital formation i is one of the effective growth mecha-
nisms in this country. So it is a debate that I am sure we will
contlnue for some time.

Mr. Watkins. You don’t have any question, though, those who
receive some service contracts, they probably understand the work-
ing relationship and partnershlp with government, private sector
and nonprofit ratio. I see NASA doing like getting about an 8-to-1
benefit-cost ratio. As a businessman, I like to think that that is the

" direction to go. You made a statement in your testimony, on page 2
it says we acquire some 41 percent of our total manpower we need,
Sondt:ct support agency operation by means of support service con-

rac

* Is that within that .3 percent or is that outside that, that you are

~ghle-to-go~and-get-the- support-service~contracts? A T=misintermsmmmo=

- preting? Would this be the area where you: are awardmg contracts s
for particular projects or proposals?

" Mr. RoBersoN. That particular item I think is'a broader agency
position. It does not deal within that technology utilization pro- -
gram. That is a support service contract for the NASA field cen-
ters. In other words, I think the statement was that about half of
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1 I'should like to make one final observation, Mr. Chairman, .
One of our main challenges in communicating our discrete re- -
“search needs in a timely way to specific small firms possessing the
capability we need and to respond in a meaningful manner.
- Finding these firms has been more of a challenge to us than
capitalizing on their capabilities once known.
- I feel and feel quite strongly that any means of 1mprov1ng com-
munications such as a symposium we held last week and sponsored
jointly with-several other agencies and the Small Business Admin-
* igtration, hearings of this nature, and an association with small
business research associations all are of benefit, not only to the
small business communifies, but to ourselves and the Nation as a
whole. - ‘

. Thank you very much for this opportunity.

.. M¥. Brown. Thank you very much, Mr. Evans,

- Mr. Watkins, do you have any questions?

Mr. Warkins. Let me.say, as the fourth group from NSF: and
NASA——no I have been deeply concerned and have been very
much involved and one great inferest is trying to move forward
into industrial 1nnovat10n, and I have been trying to work out with
both of your agencies in the hope that we can set a model example
of some technology and all. Dr. Sanderson, you mentioned in your
testimony the research and development incentive program innova-
tion centers which 1 have discussed with you all. What division is
this under in NSF? .

Dr. SANDERSON. Mr. Watkms, T have w1th me. today . Mr. B111
Wetmore, who is the division director of our Division of Intergov-
ernmental Science -and Public Technology. This is the division re-
sponsible for the innovation centers activity. With me also is Mr.
Rolland Tibbets, who is the person directly responsible for our very
successful small business innovation program. ..

- Mr. WaTrkins. I was kind of making that assumption, it probably
was under that area, and I have read a great deal and studied a
~-great deal about some of the actions and some activities, all of you
1 think -know of my interest in those areas. They seem to be
working pretty good.

Do you think this is an area,. the thrust NSF is gomg to take in
trymg to assist- in this technolog'y development that is kind of
mandated under the charter that some of us have kind of observed
and kind of wondered where we should go and should the thrust
continue to be made there? Do you think that is the area that can
handle this phase of it? :

--Dr. SaNDErsoN. I think that the Nat10na1 Sc1ence Foundatlon
has been very successful in a number of lnnovatlve activities. We
have proven. in some ways we have some unique ability to deal in
these areas. There is still an evolutjon of the implementation of the
- President’s.. domestic .policy. review which came out yesterday. 1

~believe it is highly significant, that one of the areas that he empha- -

sied was a joint effort by the NSF and Department of Commerce to -
‘'work with business schools, with universities, with engineering
schools, to try and develop a chmate for innovation, for mnovatlve :
currlcula

-That is part1cularly the areas we have concentrated in, and
. certainly its innovation center§ experunent has been reviewed not

v N
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Laser Velocimeter and Buried Hot Wire Test and Analysis

Contractor, Complere, Inc., is conductlng W1nd tunnel
tests of the flow about bodies at anglé of attack and
airfoils. For the most part, these tests involve u51ng
laser velocimeters to measure the flow velocities in
vortices or viscous layers. Contractor has.gained
considerable experience in probing complex aerodynamic’
flows with laser velocimeters as well as analyzing and
reporting the results. Potential for futurée:growth is. .
excellent. : : o R o

Preparation and Operatlon of Dynamlc Measurements
Iinstrumentation . .

Raman Aeronautics,. Inc., is prov1dlng 1nstrumentat10n and.
support for wind tunnel test of electro-optics R
investigations, - Contractor is performmg at a hlgh level,
of competence and provldlng a steady flow of valuable- .
data to the NASA englneerlng staff. Potential for future
. growth is excellent.‘ : S
STATEMENT OF STUART L. EVANS DIRECTOR OF
PROCUREMENT

Mr. Evans.. Thank you, Mr. Chairman. : :

We appreciate this opportunity to be here today, and also the
opporfunity to hear the comments of the three foregoing panels.
We found them to be both stlmulatmg and rather thought-provok-
ing

At the: outset there are two pomts I wouid llke to. make as
background to'N ASA e

First, we are a reséarch and demonstratlon agency and ‘as agen-
cies go, relatively young, 21 years old.

_ Second, with respect to the space progra.m, from the beglnmng it
was in essence-a partnership' of Government, ‘the smentlﬁc and
educational commuinity, afid the iridustrial sector. '

Thus, we started with heavy reliance on the prlvate secbor for
both innovation and technology

I think one result of that approach is ﬂlustra*bed in the fact that
this year, as in several previous years, approximately 82 cents of
every dollar that Congress appropriates to us flows to the private
sector through procurement processes.

In a slightly different vein, approximately one- -half the equwa—
lent manpower we need to operate our:-programs and run the
agency comes from the private sector, again through our procure-
ment process. So we have from our outset been heavily oriented in
that direction

Within the context of this hearing, there are two activities WhitH™
we have undertaken in the past year that I would like to speak ‘to
very hriefly,

In mid-1978 the administration established an Industrial Innova-
tion Coordinating Committee under the Secretary of Commerce
basically to address the issues and problems bearing on industrial




concern o market and sell any resulting.
pow ot enhanced products ona
reasonable basis; (12) the impact of
NASA sponsorship on a given industry;.
{13) provislon {or a form of process
exclusivity In speciat cases when
needed to promoie innovation: [14) .
. recoupment of the NASA contribution.... :
under appropriate circumstances; and,
{15) support of sociceconomic objectives
of the Government. )
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Administration

. The Associate Administrator, Space™©
end Terrestrial Applications, is :
délegated the authority to enter into

‘negotiations and to approve MPS Jmnt S Lo .
endeavors on behalf of the Agency. o . . 'small and minority businesses, as
Before procecding into compmhenswe ... appropriate. - .
evaluation of a joint endeavor,a - - T Augustd, 1878,
preliminary assessment will be made. of . o .~ Robest A. Frosch,
the merits of the affer. (Joint endeavor. ’ :
offers which are too sketchy or ill-
defined to establish that the basic idea
conlained in the offer has merit, isin” " -
accord with MPS program objectives, or -
tha! the organizalion'is willing to make
significant contribution lo the endeavar, ...

will nol be evaluated in depth and will
be handled 49 correspondence er
adverlising} This preliminary

. assessmenlt will be reviewed by the
Associate Administralor, Space and
Terrestrial Applications, or lis dusignee, -
to-determine if the proposed eadeavor
warrants further consideration from -
NASA's standpoint. If this o

. detennination is positive, furthor Co.
evalualion wil be made. After such
evaluation and discussions with the
offeror, il the partins muluslly ageee o

- procecl with a joind endeavor,
designaled representatives of NASA, }
will coter imto detuited discesstons and . . 0 7 ¢ o .
negotiations with the offeror regarding o o
the technical and business aspecls of | - .
the offer in’nn effort o consummatea -~ 7 7 0 -
mutvally salisfactory joint endeavor T LT T

_agreement, Mhnagement of the MPS
joint endeavor program will be carried
out by the Division of Malerials Lo ST
Processing in Space of the Office of . R - -
Space and Terresiriat Applications, .

Due toresorree linsitations and

necessily for diversity in the program,
normally enly one offer will be acerpted
o appl" a parlicular malerials procnss -
in & given technical area, If substantially
similar olfrrs are recrived within any -
45-day period, they will be evaluatedf
negoliated together. The one which
provides the best totat consideration for |
the Gavernment will be acaepled, S
Special consideraiion shail be given to -

“-Adminigirator.
" . 7 [FR Do 78-2381 Filed B-13-79: 8:45 tm]
PILLING CODE 7510-01-M
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NATIONAL AERONAUTICS AND -
SPACE ADMINISTRATION

[Molice No.78-70] . ..
Guldelines Regarding Joint Endeavors
Wit U.S. Domestic Concerns In
Materials Processing In.Space - .

_ Background: | C .o :
: s .
NASA; by virtue of the National

Avronautics;and Space Act of 195, is. .. .

. directad io conduct its activities so.as to

‘contribute £ the preservetion of the role

of tha Unitod Statés as a leader in
aeronautical and’space science and’
technofogy, and their eppheations. In
furth.evanro of these objectives, the

Admintsirator of NASA on June 25, 1979,

promuigiloed a statement of NASA
Guideliies Regarding Early Usage of
Specs for Industiial Purposes. Theee
guidelines recoznized that “since
substantial portions of the 1.5,
technotogivs] base and motivation
teside in the U.5. private sector, NASA
will enter into Yzansactions and take
necsesary and proper antions to achizve
the objective of national echnoiogical
superiority through joint action with
United States domestic concerns.”
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. Materials~rocessing in Space MES)
1s an emerging technology which can
potentiaily provide public benefits

" through applications in the private "~
* geclor; However, in the foreseeable
- future, normal market incentives appear: -

- * ta We Inadequate ta bring about

- technological innovation in the private -, .
. sector based on this technology, e
. Thetefore, in accordance with the abave

. referenced Guidelines, NASA

contemplates entering into joint o
endeavors with U.S. industrial cenceins.

+ Through these joint endeavors. NASA.-

- seeka, within the conlext of the MPS

program ohjectives, to broaden the base
of understanding of MPS techzology,

i particularly with regard to its usefulness-

- in the private sector where economic

benefits may resull, Present MPS T
progeam objective are: 8] ta undersiand -
‘the pervasive role of gravily in atesials |

- processing: b) ta develop and o

- demonstrale anhanced conizol of
-, materials processes in weightless .

i*. processing: and, d) to foster commerciak

" gnyvironment; ¢) to explore the unique

nature of space vacuum fur materials

applications of MPS lechnalogy. . 07

: Nature of the Jaint Endeavor-

Joint endeavors in MPS will g’encl:'all-i:"' i

“~be for the purpose of: 1) engagiug-in -

research programs direcled ta the
developnient and/or enhancement of
1.8, commercial leadavehip in the field
of materials processing in space, acd 2]

_encouraging conznercial applicaiiens of

MP5 technoiogy. Joint enceavors may
cover ground-based research to create 4
sound scientific basis for investigations ©.

“-in space; the investigalion of materials-

" fechnology in the unique environment of.

properties or phenomena and process

space; the making in space of exemptary ./
materials to serve as & point of )
reference for ground-based materials
and processes; and the apolication.- -
intvestigations and feasibility L
‘demonstraiions of space-made ot spaces; -
derived materiels and processes,

I jeint endeavors, NASA and the
indusirial concern share in the cost and
risks cf the exdeavor, Terms and
conditions. including the business
artangements, are negotiable within the
limits of prevailing statwtes and
regulations and will be comuiensurate
with the risks, involvement and
investment of all the parties. NASA's
irtent is fo oiler as much latitude as
practivai in joint endraver
errangements. Due to the experimental
nature of the program, both chnically
and institutionally, esch endeavor will »

e negotiated on a case-by-case basis.

Endeavors.are.expected to vary.in size,
plexily, and arrang is to

. Federal Register / Vol. 44, No. 158 | Tuesday, August 14, 1979 | Notices
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NAS; JUIDELINES REGARDING EARLY.  SAGE
OF SPACE FCR INDUSTRIAL PURPOSES

_ NASA, by_#irtﬁe of the National Aerohautics and Spédé Act

of 1958, is directed to conduct its activities so as to

. contribute: to the preservation of the role of the United

States as a leader in aeronautical and space science and
technology and their applications.

Since substantial portions of the U.8, technologlcal base
and motivation reside in. the U.S5. private sector, NASA will
enter into transactions ‘and-take necessary and proper actions
to achieve the objective of national ‘technological superi-
ority through joint action with United States domestic
concerns. -These transactions and actions will be undertaken
in the context of stated NASA program objectives.and after a
determination by the Administrator. They may include, but .
are not limited to: (1) engaging in joint arrangemients with
0U.5. domestic’ concerns in research programs directéd to the -
development of enhancement of U.S, commercial leadership

utilizing the space environment; (2} conducting research

programs ‘having-as an end objective the enhancement of U. 5. .
capability by developing space-~related high-risk or 1ong-1ead~
time technology; and (3) by entering into transactions with.
U.S. concerns designed to encourage the- commerclal avallablllty
of products of NASA space flight systems. - -

NASA 1ncent1ves for these purposes may 1nc1ude in adﬂitionftoq

_making available the rescults of NASA research: (1) providing:

flight -time-on the space transportation system on appropriate
terms and conditions as Getermined by the Administrator;

(2) providing technical advice, consultation, data, equipment
and facilities to participating organizations; and {(3) entering
into joint research and demonstration programs where each party
funds its own" partlcxpatlon. )

In maklng the necessary determlnatlon to proceed under this
policy, the Administrator will consider. the need for NASA
furided support to commercial endeavors and the relative
benefits to be obtained from such endeavors.

APPENDIX ITI
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© ~NATIONAL 'AERONAUTICS AND SPACE ‘ADMINISTRATION
.. OFFICE-QF SMALL AND DISADVANTAGED BUSINESS UTILIZATION

MINORITY BUSINESS: PROCUREMENT AWARDS

. Total
Fisgal  Section 8(a) Direct . Reported . Minority
Year ' . Contracts Awards’ n Sﬁbqomtracts : Avards
' _2 1979 (goal) = $42.0. . $15.0 ‘£L$4§.o . g100
' 1978 ¢ - 32,2 14.1 2906 . 75.9
1977 27.1 4.8 . . 27.5 - 59.4
1976 20.4- . 2.8 . . 16.0 .. 39.2
1975 ©o13.9 2.3 L 11.4 ... 27.6
1974 12.9 1.2, 7.8 21.9
1973 | 7.2 2.1 ﬁ-vjt 3.2 . 12.5
1972 3.2 f: - - 3.2
1971 1.4 - '” - 1.4
1970 .07 - S o7

This chart reports NASA's total awards to minority
business firms through direct contracts, Section 8(a)
- awards and subcontracting.

DOLLARS IN MILLIONS CUE S NABR/K

APPENDIX II~2
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SUBJECT: - ‘Reéport- of: Minority-Sibcontracting.on Space:
_ . Shuttle Construction, Kennedy Space Center,
i January 1975 - September 1979"

. Value -

Total Prime. Awards. o .$160 473,281 (36 contracts):
Large Business Prime Awards 134, 494 , 683 h
Small Business Prime Awards. ... .. ..<25, 978 , 598 ¢ .

Small Business Prime Awards +16.2%

$ of Total:Prime: o :r i R T i

Total Subéontracts © 0 *$110;579,081 =
- Small Business Subcontract Awardsl 64,683 682

Small ‘Business ¥ of Prime" =~ =~ 7 77 40.3% -

Small Business % of Subs . e ... .SB.3%
'Mlnorlty Bu51ness Subcontract D TT

Awards $ 26,342,020

Minority Business % of Prime 15.4%

Minority’ Business %:6f:Subs - .- .. 2. 23.7%

Small Business Prime and Sub--- % 7 - ;
contract Awards $ 91,025,702

Small ‘Business Prime and Sub- = - i R
contract Awards t of Total . . .

Pr1me Awards .' 1 56.7%

~This table reports.the current status of the minority
business subcontracting effort at KSC with the
contractually established 20 percent m1nor1ty sub-
contractlng goal

© (K) '16/131/79

APPENDIX 1

T




200:

v Finally, Mr. Chairman, I think some observations:on our .
" experience with the small business RED community might be
appropriate within the context of this hearing. We do not

lack statistics 1n a macro sense of federal RGD funds and

their placement 1n the pr1vate sector, nor the proportron of

those funds whlch go to small research flrms ‘When it comes

to 1nnovat1on hOWever we flnd that thls takes place generally
. in the study and research of solut1ons or approaches to ) '
‘problems more than 1t does in the eng1neer1ng effort applled

to actual hardware development of constructlon ) Thls 1s why

we have focused our 1n1t1a1 attentlon prrmarlly 1n the areas _:“
of our research programs than in the development and produc-IL“J“

_tion of hardware

One of our ma1n challenges is in commun1cat1ng our dlscrete

research needs 1n a tlmely way to spec1flc small flrms possesslng
the capablllty to respond in a mean1ngfu1 manner Flndlng those
firms has been much more of a challenge than is capltal1zlng on
the1r capab111tles once known l I belleve that any means of
~improving thls commun1cat1on process whether it be the reflne— :
ment and expan51on of the SBA Procurement Automated Source .
System,'coordlnatlon w1th small bu€1ness research assoc1at10nshd
or hear1ngs of this nature is a benef1t to both the Government

and the small research company " Just a week ago NASA ; along
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gratified that soﬁﬁany indistridl fi;ﬁs,=inc1uding*small'
_manufacturers; “have expressed their-intent of making -this.:

‘device conmerciallv'available;

Another NASA 1nvent1on, st1mu1ated by a. technology transfer
app11Cat10ns prOJect has been 11censed to a small manufacturer
in Wllllamsburg, V1rg1n1a | The development known as a ”Stack
“Plume Vlsuallzatlon System", has been commerC1a11zed under the
name V151p1ume The system v1suallzes sulfur d10x1de smoke-m
stack emission plumes by observlng the absorpt1on of ultra—.:
V1olet rad1at10n by sulfur d10x1de ‘against a normal sky back—h:
ground The marketed NASA 1nvent10n is . 1ntended to monltor
coal and oil-fired power plants and faC111t1es that manufacture

sulfur;ce-acid.»

Avallablllty of thlS remote monltorlng techn1que developed by
NASA is expected to ald 1n estab11sh1ng env1ronmenta1 controls

for sulfurous smog prevalent in many us 1ndustr1a1 communltles

The 1ist-of small business firms who have -benefitted from new
aerospace technology goes on and on. ~For example, the Hohman .
Plat1ng and Manufacturlng Company 1n Ohlo has developed an
1mproved high temperature, self lubrlcatlng plasma sprayed.
coating based on NASA developed technology Hohman's product,

known -as Surf-Kote 800 withstands temperature ranges from —260
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i Eg%-are-small business under 500 employees.' In addition,
technical inquiries Teceived this year-by NASA from -small’
companies ‘which dre proiipted by NASA Tech Briefs will number

close to'lOOQDOB-or 54% of the total received by NASA.,

In our efforts to trace aerospace technolog1es -and thelr
secondary use in 1ndustry, we often learn of small manufacturers
who have spun off commerC1al products and processes based

on work or;glnally done forlNASA. In one such example,
.ddetics,_Incorporated,:a small electron;cs firm in Anaheim,
California,'developed advanced stitch:bonding and parallel.
gap weldlng processes. for spacecraft electronlc packaglng
appllcatlons, 1nc1ud1ng Space Shuttle, Spacelab and several

- unmanned satellltes. Called Multi- Llnk Odetlcs space—
originated electronic welding concepts have found thelr way
into a number of commercial applications, including a micro-
film storage and retrieval system producted by Odetics.
Commercial ‘demand for these'proeesses resulted in the
establishment of separate:manufacturing[group in the Company. .
The new Qdetids_Mhlti—Link Division now provides automated

. electronic packaging services for Odetics' own commercial
produces and for suchrother'customers as Dalmo Victor -and

Sperry Sun, and Xerox.
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" state-wide university System and is cooperating at. the Iocal -
level with:Small Business Development Centers! sponsored- . -

by the Small Business. Administration:

Addltlonally, NASA is 1n1t1at1ng contacts with the Small

Business Administration to’ 1nvest1gate other p0551b1e mechanlsms_"'

whereby ‘thé NASA“Industrial Applications'Center network
- .lcan -benefiéially cooperate in the‘premotion of small bisiness -~
access to: NASA technologies-in less -developed regions. : While
seeking additional approaches-in serving small business
communities, .we are continuing a:joint program with SBA
initiated three years: ago as-a means of creating.an -awareness
_,of the va;ue,ef;aerospage technology to‘commerciel:ente;p;;seshj_
in small-business firms Three (3) of NASA's'afblications ‘1‘ ;
centers in Connectlcut Oklahoma and Cal;fornla, have been -‘- .
_jointly funded by NASA and SBA to prov1de one t1me problem—
. oriented retrospectlve searches of the NASA data bank to
small business - flrme The NASA Center at the Un1vers1ty of
: Soufhern'talifdfﬁia,1for3exahp1e, has serviced nearlyzloﬂﬂ
small coﬁﬁénieS'ﬁ{th-Eearch'eerviEesfin their areas of iﬁterest
and specialty. A number of companies served have Teported.
economic benefitsfand cost.savings recelived thrbﬁghfthis'
service, and have 1nvested in cont1nuat10n of these serV1ces

with the IAC in thelr reglon
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designed- to. encourage -the secondary, use of .its technology
iﬁ the cOmmercial*sector;JAAmong'these transfer mechanisms:
is a networ£=of*appli¢ations-centers'to provide’ information:"
Vretrievaihser#iéés-ahdftechhicél'assiétance to industrial
énd_government clients. The network consists’of seven
Indusfrialhgpplica;ions QentersI(IAp) and two. State Technology .
.Afplica;ions;Centers,(STAC)-located at university campuses; . n-
across the country::: The .centers are backed by off-site. -
representatives in many major-cities and-by'technology: .
‘coordinators at NASA field éenfers;ftﬁé_lattef-ﬁeek'to?match.1
ongoing NASA_fgéea:éh'gpd_éngiﬁeefing'with‘cliéht*iﬁtéresfé;’
The SfAqufaqi;;;atextechnqlogy_frqnsfet_;p;state“aqdrlq;al ;;,
governments, .ag,well as to.private industry,. by working with ..
existing state mechanisms for.providing technical assistance, -
The STACs perform services similar to .those ef the ‘IACs,:but - -
" where the 15Q_0?erate$ on a regional basis, the STAC works

within an individual state.

The two experimental STAC programs in Florida and Kentucky '~ '
have -been achieving success. in, their .programs to assist. .

state and local government:as well:.as local industry in-those '
.Statesghand”are"having-a-particularlylbeneficial_impact:on

the small business community.
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3. Bach Program Office issues :a call to the field installations.:
for work ptoject proposals in support of the small business

" .initiative. .- IR e e -

4. The Program Offlce reVleWS and prlorltlzes ‘the field. pro-l“
' posals for further subm1551on ‘to the Deputy Admlnlstrator for'

project approval and release of-funds,

5. Funds may be reallocated between Program Offlces for proQ
posed proJect work which best meets the requ1rement5 of the

small bu51ness 1n1tlat1ve.

6. On receipt of project approval-and funding -authorization, . .

the field installation-carries dut.its. small bu51ness procure-3,'”;”

ment actions at-.a time .and manner ‘mest approprlate for the

work involved..: ..

Although we éommenced this,§pecifngeffo:t_§bout & year ago
‘and are .still refining its details_with our‘ten Centers, we
are gratified with the;results to.date. Through,glqvén
months of Fiscal Year 1979 we -have awarded 213 contracts to
small research firms for some $12,5M in such efforts .as set

forth in Appendix V.

In initiating this form of-effort, we have two objectives--to

foster the development.of :small business capabilities in
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effective industry;participation and interaction in NASA's
space technolngyweffqrts,can;be developed and¢ refined.

In connection with these acfivitiés, NASA has reéeived'joinf

offers from three different prlvate fxrms, two of which are

‘small. These arte now be1ng7c0n51dered accordlng to the above
guildelines. In_general terms, these offers propose that the
firms be respbﬂéibié for grbﬁnd—baséﬁ éiperiﬁéﬁtafﬁbn'and .
development 6f.eiﬁéfiménté-fbr'fiight*inQEQtiééfioﬁé“éhaT?:ﬁ-:"
technology demonstratlcns, and NASA be respon51ble foT STS
serV1ces and general purpose suppurt equlpment In cnns1dera-y
tion of their investment, the flrms would expect tu retaln -
commercial -patent.-and. data rights commensurate with_?heiru
level of involvement..._ For itswﬁopk,_NASA would. recéive
scientific and engineering data required to understand and

characterize the role .of gravity in material processes. . ..

As indust}y becomes awéfe of the-potéﬁtialé of MPS tébhnolog&;"
we are confldent that addltlonal JOlnt endeavor offers w111 be

forthcomlng

A second initiative. NASA has: embarked upon in the same time
frame relates directly to. enhanC1ng small. business 1nvolvement-
in our ba51c research effnrts Wnrklng in cencert with the

Small Business Administration ‘and the White House Conference . ..
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"NASA incentiveés for these purposes may. include “in addition
to making available the results of NAgAfresearch:w{iJ pro-:
Viding flight time on the space transportation eystem 31
appropr1ate terms and cond1t10ns as determaned by the '

Admlnlstrator, (2} prov1d1ng technlcal adv1ce, consultatlon,

data, equ1pment and fac111t1es to part1c1pat1ng organ1zat10n5,

and (3} entering 1nto joint research and demonstratlon pro-

grams where each party funds its own participation.v

'Th1s notlce concluded by settlng forth flfteen factors NASA
would con51der 1n prov1d1ng 1ncent1ves 1nc1ud1ng "support of E
soc1o economlc obJectlves of the Government.“ A copy of thls .
Pollcy Statement is alsa attached as Append1x III _ One of

the flrst areas that promlses con51derable payoff 15 space a
1ndustr1allzatlon and, sPec1f1caL1y, materlals proce531ng o
Materials Proce551ng in Space (MPS) 1s emerglng as a new
technological capahlllty for mater1als research and"fof
materials processes not possible on earth. The application

of thistechnology must occur in the industrialw¢ommunitf to 7
satisfy ‘the needs of an-ever-expanding market :for ‘new and

improved igoods alid services.
.
T

At thls tlme, however, the nascent state of MPS technology

places it in a long term, hlgh cost, h1gh rlsk category wh:ch

is generally beyond the 1nterest and capacity of commerC1a1'




184

Within the last decade NASA has also focused.considerable .-
energy and imagination ‘in the development of minorityibusiness%-
opportunities -throughout ‘the Agéncy.  ‘Our-return on this
investment has been excellent,; and-for the third comsecutive
year, m1nor1ty prlme and subcontract partlclpatlon has
increased substantlally Here agaln, we are constantlf
seeking, and flndlng, new reservo1rs of mlnorlty capab1lsty

to tap w1th1n our programs and m1551on--and I expect to see o
continued growth 1n our m1nor1ty source base and resu1t1ng o

procurements.

For example, w1th1n the last six weeks we have awarded a o
-~ $5,8M, elghteen month contract W1th a hlgh technology B(a]

firm for maJor R&D support 1n advanced computer technology

If performance meets anu1c1patlon, thls effort may cont1nue

for as long as-five:years-at essentially that devel:. :

Concurrently,’wokkin“'in osrtnersnip with the Smali Business
Admlnlstratlon we are explorlng w1th another hlgh technology
&(a) firm for the development of Space Shuttle compatible

solar backsécatter ultratiolet.calabration:instrument. This .

is a highly complex,-technically demanding: effort.and, to our .-
knowledge, would be the first:minority enterprise built *:-

instrument to £1y in space.
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‘Our relationship with “the Nation's smzll business community
is a prime eiample-of*gfowtﬁ 'léarniné“aﬁd innovation. ‘From
. the beg1nn1ng we. have attempted to ‘capitalize upon the
1n1t1at1ve, 1mag1nat1on and product1v1ty of small ‘business
* in both space and aeronautical ﬁrograms. ‘The “Fesults have ™
“been gratlfy1ng, and we 1ook back w1th prlde to the 1nvolve—_;
ment of thousands of small buslnesses 1n our Apollo and otherx

- manned space programs of the 1960'

'deayftﬁere'ére some-seVen-thopsan& small'busiﬁésses'workingiﬂ
.to.make"the'space Shuttle & reality. “To prepare for -its -
‘operation at Cape Canaveral we are in the middle of cosi-
structionﬁof'majdr'éssembly;ulaunéh,'recbvery and overhaul
facilities--in‘lérgé*measﬁre.b? small buginess..: I"refer here -
to Appendix I'which Teports that small domstiuctidd £irmg 0 oo
“~feceived 16 percent: ($25.98 miTlion) of the 'total value of
prime contract awards ($160.5 million), and 58 percent
($64.7 million) of the tdtal value of subcontract -awards™-
($110.98 fillion) .  “Thus ‘siall “firms received a total ‘f $91
million “in prime and subcontracts,’'or 57 percent-of the-value -
- of the Shuttléfcbﬂé;iuntibn céntfaét-awards:accrued'ﬁOnsmall'
firms. It should also be noted that ‘small minority firms "

received 24 percent ($26.3 million) of the subContract awards,

- largely as the result of the 20 percent minority subcontracting® -

goal which was set for the Shuttle construction effort.
. : B v
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'HOLD FOR RELEASE UNTIL
. PRESENTED- BY WETNESS: -

" STATEMENT - OF'
_ STUART J. EVANS . o
o . ..DIRECTOR ‘OF PROCUREMENT. A
[NAIIONAL AERONAUTICS AND'_SPACE ADMINISTRATION S
""BEFORE THE * © e
COMMITTEE ON' SCIENCE AND' TECHNOLOGY - AND -
. SMALL - BUSINESS, .US: HOUSE OF. REPRESENTATIVES
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Offlce.

~ To set our activities in perspective, Mr. Chairman, I wish to

stress two points. First, NASA is a research and demonstration
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We founded that with the idea both of increasing the number of
small business performers who were capable of conducting research
and development for Government and industry, and with the

“intent of coupling Government research to the needs for innovative
products and services in the commercial sector.

In this program, we set the general topics for research within the
broad mandates of the National Science Foundation but provide a
great deal of flexibility for the creative and innovative idea that
did come out of small companies within those basic guidelines.

Specifically, we emphasize the coupling of Federal support to the

follow—on venture capital and to the private sector market needs.
. Successful firms which compete for a very small award, a phase
;one award, of only $25,000 are allowed to submit a proposal for the
‘@ctual research effort which usually runs substantially more, typi-
cally 24 months, at about $200,000.
" “When they submit the proposat for this phase two research they
‘are requested to submit a commitment, usually a contlngency com-
mitment, from a venture capital firm that if the research meets
certain criteria, the venture capital fund will provide the follow-on
'.support for commerc1a11zat10n and development of a product or
service.

This has a number of" 1mportant features Some ‘of them were
mentioned earlier today. -

- First, it provides some direct couphng between the research we
support and the ability of the firm to take it to the market because
the- funds committed generally are available if ‘the research is
successful.

Second, it gives the foundation an opportunity to benefit from
the market evaluation and from the management evaluation of
this third source of support,-the venture capital firm.’

'NSF, through the use of its peer review system, and through the
skllls of its program’ officers, has a great deal of capability in
evaluating the science and technology By obtaining this commit-
ment. of the venture capital firm, we get the  evaluation of the
market, the management, as well as a great. deal of the ﬁnanc1a1
arrangement to the private sector. . - -

+Through this program, we have successfully provided the front
end, the highest risk money, to a number of firms, and are begin-
ning to see some of the payoffs that are coming out of this activity.
- One of. the most. important: agpects of this program is that we
make the patent-rights available to-the small firms. At the time
the small firm has obtained enough support from the venture
capital source, or from third party commitments, to equal or
exceed the investment. of.-the U.S. Government in the. research

" effort, we transfer or we give all rights subject to Government use
to the company. .

We believe. that this is qu1te unportant because a small company
~-facing-all-the-difficulties-you-have-heard.-this. mon1tormg needs.the.
. protection which the control of a patent can;give it in trying to

penetrate a market.

This program has had a number of effects which we are pleased
with, one of which is that it has provided a means of identifying
and helghtemng the visibility of some of our best small high tech-
nology firms, so that they find it easier to get in touch with sources
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& And, although the mature firms had 27 timds he- totai emnloyment”
of the firms less than 20 years gld as a group,- the younger smglier,
' firms creatnd an average of 89 rizw jobs per pér codbany in 1976 versus
. an average . of only 69 new. JObS per mature. company.
If we 1odk'af.a:§3miiar cross inHustry.stﬁdy'of'Téading firms in
each of three'c}assifibations young techno]ogy compan1es (Data Ge-
nerai, Nat1ona] Sem1 c0nductor chpugraph1c, D1g1tal chIpmenT and

Marion Laborator es) laruer !nnovat1v° comcan es f°oiaro\d, 3%, i3M,

Texas [nstruments and ierox), and the mature 1rdustrj ¥eaders (Eeth-

lehem Steel, Dupont, :GE, Proctor qnd Gamble, General Foods and Inter-
"~ national Paper), a 1975 MIT Development Foundation Study found:

e The five young techndlogy compan1es with ending sales only 2 per--

cent of the sales of. the six mature fivms actually h1red 34 percent
more people during the 1969:1974 five year peried: b

a The larger innovative companies with endine salés only 58 percent
of the miture Inaders created four, tires as many new JDbS during
the same perlod

. e In addition, these same larger innovative companles provaded 52 percent

more income_tax revenue or a ratiov of nearly 3 to 1.in tax revenue,.
to sales compared to the mature companies during the period.

Anoptheyr important reference is from HSF's. Science Indicatorél1976

which stated that in a large study of major innovations between.1953-

1973: -

8 Small: firms- produced about 24 times.as many major innovatiens as
large firms and nearly four t1m95 as many as med]um-,1zcd firms
per R&D dollar expended..

s Smal} firms also had & ratio of 1nnovat1ons to R&D employment four
times greater than ]arge f\rrs. .

e The total number of major 1nnovat1ons by sma11 f1rms wasGr“at°F
than’py-large or -medium-gized firms, :

Flna]ly, the 0ff1ce of Federal Pracurement Policy's report on Sma]]
Firms and Federal R&D adds the following element

» Thetotal ccst per. sc1ent1st and eng1neer was -almost twice areater

in firms of gver 1006 emp10yees as it 1s in f1rms of ss tra1 l000
rmnl ovees . - B i

it i
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APPENDIX

The Real Leverage of High Technoicgy and Small Firms:

The leverage of high'techho1ogy ahd small innovative firms in creating
jobs, 1mproved product1v1z;, bus1ness expans1on and in- ment1ng
« iafiaticn and trade def1c1ts can be enormous. Research is cr1t1ca1 to

high technology and to most technoiogical innovation.

Four recene'studies'poiht up what the Charpie Report of 1967, a major

?study by the Departmant ‘of Commerce, and most sconomists have kndwn
_for years. A 1977 study b§ Data Resources, Inc. for General Eléctric = -
*found that ina comparlson ‘of high techno]ogy with low technology firms

‘over the 25 year per1od 1850- 1974

Employment in high techno1ogy firms grew nine times as fast.
e Proguctivity grew at three times the rate,
e Output expanded tﬁfce as fast

® Prices went up oniy one~ S1xth as rap1d]y

And cur trade ba]ance increased.to a $25 billion surplus in 10?4 _
wnile the balange for low techiology-productsideclined from: break-"~
even to a 515 billion deficit.

When we compare job creation differences betwésén oider and younger'

1969-1974 perfod-showed:

¢ Firms 10 to 20 years old had an employment growth rate 20 to 40
times the rate of firms more than. 20 years.old. .

# Firms between 5 and 10 years old -had a rate 55 times of the mature
firms.

e Firms less than 5 years old average 115 {imes the employment growth
rate of the mature firms.

Cfirms, The American Electronics Association Survev in 1977 far the ™ “ris
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In addition to these’small biisiness and innovation activities, NSF&

established an® 0ffics of Small Business Résearch and Development in = !

1978 to focus ‘on ‘assisting sfiall reséarch and developmant -companies,

and other smalt Firms} by providinag information aboit NSF programs, amd™ ™'~

opportunitias at NSF ‘For ‘grants ‘and contiracts. - The office advises

small companies coricerning NSF ‘policies and procedures and how-best to- - =+

submit proposals’ to NSF:* THe Office colldcts “and periddically
pubTishes information ‘on ‘program awards-by NSF:td small business.  I¢"
advises MSF management officials concérning policies ‘and procedures

that affect how NSF draws upon the capabilities available fn the small

business cofimiity. The Director of ‘the Office of ‘Sriall Busingss R&D- = &

_works closély with ‘the Assistant Director for Engiticering & Appiied - -

Science on the smaii- business ‘activities of that Difectérata.

The 0ffice of Small Business Resedrch and Development: provides

information sheets; 'a specially prepared Smdll Business ‘Guide™to

Federal R&n,7éndfbthér‘NSF“pub]ibatibﬁs'tu the swall business®
community, Staff of “the 0SB work“on an TAdividuil case basis“ds
apprapriate to make ‘contact bétwéen'prdspehthe=app1i@ants“for NSF
support @nd ‘NSF program specialists, ~No precise statistics are;kebt;'
-but .we. estimété there are betweén 1,000 ard E,d[}D.indi'vidual "'contab.ts" -
per year with representatives of small firms. This does not include
companies reached by mass distribution of NSF publications and the NSF

Smail Business Guide to Federal R&D at meetings and conferences.
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the program, it has discovered an impcpgant new factorﬁafterﬂanaiyzingr
stress distributfon, yield zone. shapes and depth of .crack .,
propagation. It has also_proven that b1untﬂd1gmpnds:gre more
effective in machining:ceramics than sharp digmonds. Wew. propesals
have already gone to_the-Offj;e,9f¢N§va1 Resggrqh,_aéha result of the
NSF work. Applications are in ceramic:__,be_a;r':i;qﬁs_! gnd_ in gas, tu:r'b:1‘=nES

for aircraft, power plants, and automobiles through such companies a;-”
Ford, Airesearch Division ojﬁﬁarrgtt-Corggratipnzlﬁgnergl Motors, '
Detroft Diesel and the Aliison Division of GM.
Collaborative Research‘gfﬁﬂalthﬁm, Mq;ﬁachusgtps_qugrtqgk a project _:

that seeks to prove that marmalian cells can be taught to produce .
insyiin. The gene could then produce insulin insida or outside the

body. Outside of the bcdy, the gene, wou]d be. ab1e to produce vast
quantities of .insulin through t1ssue cuIture u51ng a synthet1c approach
‘"“‘W“mﬁmmwn~WWWWW%$W3MW“WEWJHWE@$9_

the rejuvenation .of mélfUHCFTQﬂ?ﬂ9,§§?E§,§Q4 ;hislqujrgsu]t_jn:ptheé o

exciting breakthroughs.fﬁ

A number .of. the idéas,oﬁdtpe smal},{irms_thginqﬁed with .research in

universities, .but the application 1deas came from the sma11 firm, It
‘takes both to have innovation, and the program ﬂs produc1ng

considerable collaboration of university 5c1entasts and 5ma11 firms to

blend strong nglsearch capabilitigs .with technical expertise. There are

many -more examples.
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marketing, and financial capabilities. In this case,.the smatl firm
benefits from the available experience and éxpertise, and receives the
development funding and a royalty arrangement in retyrn. The latter

approach may be the most capital-efficient approach for many ideas .

because it couples the.small. innovative firm to the existing production .

and marketing resources of the larger. firm.

Although the pragrém is relatively new, some.awardees have already. had .

major benpefits from_the program,

Tonomet, initially a .one-man company in Massachusetts, received.an

award under the first solicitation for research to increase the
sensitivity and reliabiTity of photoplates for mass spectrometers. The

Phase T performance was excellent, but ;onomet_indicated_that.they?

“could not obtain venture capital for the limited mass-spectrometer

photoglate market. - We encouraged them -to think .about other pessible. .
applications for the same research. which had-as.1ts purpose. production
of half-micron silver halide lines. .Jonomet approached the

Massachusetts Institute of Technology to explore potential

- microelectronics applications. .-MIT.was. highly encéuﬂagjng._ﬂﬂd.lqnﬂmﬁt_- TR

went to an e1egg§pn1c§,firm to.seek. funds. Ionomet required $250,000 ..
in venture capital; it was.immediately offered to them. After.
determining.their,patent position, Ionomeg sought.veptune capital from.
a large manuchtprer.gf equipment in quer to produce Semi-conductor

chips for the computer industry; This firm, too, offered a commitment,
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This, coupled.with.Phase III. private funding, provides.a fimancial, .
path, not only to phase out Government support, but fo connect research.

to commerical use..

Another objective, of this program is to fund_some'of,the;high-rjsk-
science or. technology-based ideas.which ysually are too risky to |
abtain private invéstment_at the research stage. . Successful. NSF.
sponsared research Jowers the risk for follow-on.fnvestors and provides
a greater ipgentive for them to invest in.the idea as well.as in the.
smaller firm.. Let me emphasize that: the commitment by.NSF. is
contingent.on.certain mutually agreed upon.objectives between the small,
firm and the investor. If that research,does not meet those

objectives, the private venture capitalists'. commitment. is. void. ...

Another aspect.of the program is that 1t makes patent rights available
" to the small firm. These.rights are contingent upor follow-on
investment actually taking place in an amount at least equal %o NSF
Phase II funding. This provides an incentive for the small business to
obtain the development funding fo pursue commercializatien if the firm
is to receive the patent rights. . If it does not pursue commercialjze-
tion or if there is.noc follow-on investment,. the firm does not. receive
the patent rights. As: yr-:u_ katow,: however, providing a means.to.obtain
the pfotection of patent rights is often essential for.a new idea and a
smatl firm if it s to attract private .investment. These rights ;.l
continue to be fesgrvedi;thqugh, for Government use for its own .::

purposes, and Government retains "march-in" rights if the firm still
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Successful firms in.Phase I of this program bacome :el1igible to submit
Phase 1T proposals fto <carry out the principal.researchréffoft for up

to 24 months. -Funding in the seécond phase of  the program depends upon
the quality of the proposal qnd the firm's abi1fﬁy to chtain fallow-on
private funding Trom a thir; party to pursue development toward
ccmmerci§1 use.. In short{ federal funding pays for :research iin-
selected topic areas in Phases ['and II, and private funding pays for.:
subsequent work towaird commercial ‘usa. Phase 111 s the development -
phase fn which commercial objectives are pursued from:the same rasearch.

base but with private capital.

‘Our request to the small business that it-prove the commercial
potential of its idea by obtaining a2 commitment for Phase II1 funding
from a private third party is essential to the success of the
innovative process. - This coﬁmitment may come from a venture captial
firm or it may come from a Targe mgnufacturer already in the same
field, But while the commitment is reguested, it is not required. It
should accompany the Phase Il proposal: and becomes. an extra point of
merit in the evaiuatiOn_pfocess for aPhase 1T award. Proposals which
not only meet government objectives.but also. have commercial.patgntia1

receive preference in thé .award process.. - ° o

Let me say why the commitment is impartant. It does a number of
‘things. First, it forces the ;small.firm to consider possible

commercial applications of the research ‘at the beginning of the

i
1
|
i
i
i

pracess, not after the R&D has been completed or after a preoduct has

heen produced.
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dollars. In tetal,
the gppiied science programs have made 475 awards, _of more than forty

mil1ion dolTars to mumerous small business firms.

During this.periqdr.NSF.has‘dgyelopeq;sge;ifig_prqgram;_girgg;gq.at s
innovatién‘qnd\small business. In ;97§1h;hg_ﬁg§a§r;h énd_Dgye]npméﬁfi;.,..ﬂ

Incentives program, which subsequently becam%ﬂf_pgrt:pf QANN, began an = .
Innovation Centers program. . Thg$§:Cenpgtsﬁfhpqs on_smajlﬂhpsiﬁegﬁes_l ”:.‘Zju.”

and promote new business start up.., They Aare, 1ocated on un1vers1ty

campuses and draw on the resources of the industry and academia. They

exper1mEnt w]th new. 1deas tu work and traln yourg

techno1og1ca11y-or1ented entrepreneurs., These centers have spurr d

widespread interest in, this concept both 1n th1s country and abraad. B

One example of the, .Lypes. of 1nnovat1on be1ng deve10ped 1n these

!nnuvat1on Centers comes frcm the Center at the Un1vers1ty of Utah.h A

PRI

new infinitely var‘1ab1e automatic tr‘ansmsswn, or1gma1'ly deveIoped o
for bicycles but now being adapted for other app11cat1ons sucb as power

tools, motnrcyc1es snowmob11es and 1awn mowers, was deve]oped w1th

assistance from the Center.- The essence of h:s be1t d 'ven _

transmission is 2, continuous automatic adaustnent feature wh1ch g1ves

the effect -of an infinite range of -gear ratios.
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the impairment of the capital formation process during that long
postwar period. The consumer, the small investor vote, capital does
not vote.

"'The laws that we would like. to put in balance relate to the
advocacy for the creative side of the economy calling for capital
formation -and investment. Investment Company Act of 1940 which
was from a different period, protecting the little investor from
abuse, and speculation, for good reasons. But to apply those to the
format:we creative side, is a grave mistake.

Somebody mentioned photovoltaic cells. I have been watchmg
that field very closely. There is-hobody anywhere that I know,
except maybe in heaven, who-call tell you exactly where the break-
through is going to come. And I do not think you can write policy
‘directions to lead researchers in little lofts in Cambridge or: Palo
Alto to that breakthrough. But I think it is going te come. And it- is
going to come from a lot of people doing what they can do well in
advancmg their particular field of knowledge. '

- have been exposed to a very-brilliant person at CalTech who
has what is called a concentrator. When applied to a phOtOVOltalC
“cell it will concentrate and: enhance the electrical generation from -
the Sun very substantially. And there he is. He . wasn’t even under
contract. He knew about what was_happening at JPL, which is
workmg with the pnotovomalc ceils. But he was in optics, in tefrac-
tion physics. I.don’t want fo overdo that one. But my point is that
from very surprising quarters can_come breakthroughs. And we
and others like us are out there with our antenna going around all
the time.

- Mr. BRowN. Would you give a quick comment on the role of the -
Congress in this last 15-year period, where we have seen these
kinds of really legislative bases for these declines?

Mr. GrEcoRy. 1 think that is beyond my—I would stand by my
-statement. I think it has been terrlbly oriented toward protection
.and avoidance of risk. And I'don’t think we can afford that. I'think
you have to put.risk and the productwe side back in the equation.
“And I think you are. I think this is evidenced by these hearings -
and other hearings that I have been exposed to, the SEC I think
- have imaginatively conducted hearings around the- country to hear

out comments that we all' had on how they could streamhne the
:,process So I think it is turning to be: honest : ‘

. Mr. BRown. I hope ‘you are right. ‘ ,

“"Mr. Lroyp. Thank you very much. . = o

: At this time we will shift to panel 4. My colleag‘ue, ‘Mr. Brown :
w111 be chairing. Dr. Sanderson, Mr. Wetmore, Mr. Tibbetts, Mr
__Evans, Mr. Kier, and Mr. Roberson will be the panelists. -

‘Mr. BROWN. Gentlemen, we welcome you here this afternoon: We )
" ‘trust that we can dispose of the panel adequately w1thout runnmg
.too. long this afternoon and let you get some lunch. -

We-are going-to-start-with-Dr. Sanderson...
{The prepared statement of Dr.. Sanderson follows]
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made it very costly for a person, when the time came, for him to
-take down:those options. It became taxed as income. I would be for
-removing that and allow a person to take down the option in the
form of capital in that company. I think the competition between
- the big company he is leaving and the new company he is going to
~is more in terms of the value that is likely to be generated by the
company in question.
_.Our people like to identify- themselves with compames that are
.;_truly building new values.. And I recited in my written comments
:something about Intel, something about Environmental Research
“and Technology, now part: of Comsat, and something with Tera-
+dyne, all of whom were born in:the last 15 ‘years—people were
‘attracted to sharing in the value growth in‘those enterprises, and
where there was a grandfather :clause in effect, in the .case of
“Teradyne, there were still options that could be released that had
_the old values to them: So I think: the competition between the
' company you are leaving and the new company is in terms of the
value likely to be generated.;-
- Mr,- BrownN. Well, T have to emphasme that t.‘ms is--the sort of
:thing that Congress has to be. concerned with. We are not: in the
. business of making regulations just so people can make more
:money..-There has'to be a-clearly identified public purpose:which I
‘think most of the public and most of the Congress would have to
agree is important. to the. national -welfare. And it has ‘to be of
_course equitable in its application. : L
. Thank you, gentlemen.
s Mr. Davis. Would it be possible for me to mention Just bneﬂy, on
this contribution -to. the public welfare, that a study was- made -of
companies that were founded between 1970 and 1975 in the high
technology area. And then it was looked at, 1976; to:see -what
results came for every $100 of equity. investment in.companies
founded hetween 1970 and 1975. And they found that there’ was $156
created in Federal corporate income tax, $15 in personal income
tax,. 35 in State and local taxes, somethlng like $70 in overseas
. cred1ts and $33 in R.:& D. I can’t imagine a more beautiful payoff-
for the U.S. Government or any government: than-that. Plus, of
course, the jobs that were created. They are the net creators of
jobs, these: high-technology small’ busmesses, not . Unlted States
Steel, not General Motors. -
"~ Mr, Brown. I think we are beg‘mnmg to recogmze their 1mpor-
tance
~Mr. Fuqua. Thank you. Mr. Ritter.
- Mr. Rrrreg. Thank you, Mr. Chairman. :
- I would just like to take off where Mr. Brown left off and put in
.a plug that says that profitability and making money is perhaps
one of those creative incentives that drives this whole country
forward. I believe, as Mr. Gregory does, that the incentive for that
~=young-manager--or--entrepreneur--to- Ieaw'ew the:--big-company.. by - .ww
taking stock option in a small company is based on the rate of.
return that he would expect from that small company that in no
way a stock option from an industrial giant could achieve. And the
. market would take care of itself in bringing those people back into
i the 11%11gh-technology mdustnes ar the new mnovatwe mdustrles by
| itse ‘ :
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to define and confine the process. It is risky enough just dealing

v with the marketplace, as we have to do, and it would be an unnec-
“essary complication to try to live within definitions that rapidly
become ‘absolete at the leading edge of technology.

It is equally important to have rejection of contrels on formation
“of capital for this purpose and contractual arrangements between
‘venture capital managers and their investors. Our industry has
had an enviable record and responsibility and adherence fo both
legal and ethical standards and there are ample laws on the books
to protect inventors, consumers, and the general public from those
whom might use venture cap1ta1 for improper purposes.

We resist, like Mr. Davis, the application of laws written for

~other problems in other periods to the business of venture capital.
‘We have reference to the contemplated application of the Invest-
‘ment Company Act of 1940 and the Investment Advisers Act of
1940, to what we are doing in venture capital. We do not seek
protectmn we do not seek to be underwritten by the Government,
we would instead rather be left alone to deal with the very high
‘risk busmess of building new enterprise. . .
_ I won’t repeat my third point because it has been so well said by
: others this morning, about Government regulation and bureaucra-
' ‘Given a climate which reflects a favorable attitude toward
capn,al its free allocation, and a climafe which includes recognition
of the difficulty in defining venture capital, dealing as it does with
‘the frontier of technology, and with some relief.from the oppressive
Federal regulation, I think the role of venture capital could be
‘even more productive than it has been so far in identifying and
supportmg financially in a business way pioneer entrepreneurs.

I want to thank you very much for gwmg me this- chance I will
be happy to.

. Mr. Lroyp. Mr. Brown.

Mr. Brown. Gentlemen, let me comment very briefly that your
contribution is of. partlcular value to us because of the problem
which Government has in general in its own philosophical orienta-
:tion toward the importance of stimulating innovative high technol--
ogy businesses. The Government is not in the business, normally
speaking, of helping the entrepreneurial process. In many ways,
you have both commented, it hag inhibited that process.

It is important,.I think, that we in the Congress and those in the
executive branch dealmg with research and technology—and we
fund a-huge proportion of the national research and technology—
understand the length and complexity of the chain that is involved
before that becomes a socially useful product Sol comphment you
on your presentatlon

Let me just ask a couple of qulck questmns, because I am not
familiar with your business. Where 'do you get your capital? In
other words, where do your limited partnerships that you referred

=0 -COIE-from-and; -second;-what - is-the-nature-of-your-equity;-your--...
_investment in the, small firms? Is it an equlty participation? How .
‘does the mechanism operate?

Mr. Davis. Which one of us do you want to address that to?
- Mr. Brown. Possibly you, Mr. Davis.

Mr. Davis. All right, in my particular case, I just raised” $20
million, so this is a good time to talk:.about it. The backers of this
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mate right.": We have abused 6ur:capitalfthrough excessive consump=
tion and expenditures at the expense 0f the future. The farmexr
long ago léarned not to conéume-his*seed corn,  lest ‘he would be’
without any crdp at all'in the future year.

i We are not looﬁing for any .protectiorn whatsoever. We do not -
loock for our.-losses to ke unﬁérwrittenAbyﬁthe government -or by =V
anyone else. ‘We value our right and freedem to make our own: ™ -
deciéions and our own determinations in the invéstment'ﬁarketplaCe.
Wwe accept that risk. We want the free market-place to determine
ocur success and our-failures. At the same time, we want the oppor-
tunity to benefit from gains invelved in a successful project.

We think'that capital formation by defihitibn'suggesfs fhat capital
:gains should notfbeitaiedfawayylbut instead,Tbe~in a position o
be reinvested by the current owner'bf the capital ‘or ‘by -the future
owners‘bf that capitdl.-

We-seek to preserve the .opportunity +o ‘strike & partnership
relationship with an entrepreneur and hopéfully help magrnify hig:
skills. We want the opporﬁunity to charinel private capital freely
into deserving projects which will bzreathe life into those projects
and ideas. - ‘And -weé seek ‘Some ailevi;ﬁions~from the weight of™-

_ governmment regulations under which we and. our company must operate.

The venture capitalﬁindustrﬁ'intends'to comhine ﬁéople”and

money and provide a new result of which either one alone, ‘would- -
not-be1Capable: ‘What we do is’a very exciting human activity
dealing with Tew gkills ‘and ‘new contributions “and I -thank “you -“for

your interest.
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cripple the.venture :capital industry.as we know. it The SEC
proposal,. following as it did their constructive work on Rule 144,

. ceme;ae a disappointment.  Those of my colleagues who -have in-:
c¢luded pension funds as_part:of their kcapit_.al‘ are.equally con-
cernedﬂaboutbthe‘proposed venturewpapital.rules under ERIgA.

. 051ng the framework in prev;ous leglslatlon llke the Invest-_

Kment Advrsers Act of 1940, Investment company Act of 1940 or the
ERISA of 1974, there have been attempts to control the fleld of
venture capltal ‘ We do not see the Justlflcat.‘l.on or the ev:l.dence T
of abuse“to he SQ limited. Nor do we feel these acts contemplated
venture capital when they were flISt enected o

‘These ACts were from the period when protection of the investor,
the:consumer, was the majoriissue and thé intent; when less attehn= -
ticn was paidito the-creative and productive side of the equatiobn;. -
or to.the attitudes-and policies needed. for capital formation:

We are encouraged by the reduction of the rate on capital
gains tax.. Through 1977 one of the prime reasons. for the diffi-
culties in company and capital formation was a tax policy which
falled to recognlze the 1ncent1ves requlred to forego current
returns on capltal for long term economlc qrowth and Job creatlng.
actlvlt'l.es A cap:.tal ga:l.n is J.tself ca.p:l.tal a.nd tends to be
reinvested to "the extent it :|.sn't ta.xed away In addltlon to
contractlng avallable capltal 2 tax on gains slgnlflcantly _
impacts our r1sk/reward calculations” and therefore the ‘mimber of
eligible projects. Tower' Féturn projects, ‘and therefore more '
projects, may be ‘considered where there-is little or no tax on °
capital gain.. Only premium return- projects: receive’ funding-when

the government' takes .a high portion. of. the return.
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vulnerable. Certainly medical technology .and the life sciencés_
have been important areas for us. = We have been associated with-
a number of companies who have made distinct product contributions,
including array progessors as applied to CAT scanners, micro fil-
tration, diagnostic techniques, kidney dialysis-and-blood phoresis.
A major focus of venthre capital intereét_these;days‘centers:
-a;ound the computer revolution.: It is considered by sotte thoﬁght—
ful peocple to be perhaps. more imporﬁant-than;the industrial- revo-
iution a.century ago. During the indusfrial revolution, we had.
" tremendous growth in productivity and our standard of- living caused
'by using a.cembination of the ehergy fouﬁd in fosgil fuels.-and
.engineering to leverage our muscles. At -the presént time .the.
average invested capital per production worker in this country.is
something like $25,006. Ih contrast, the investment in equipment
used by the office worker totals approximately $2,500. As the
ﬁroduction workers productivity has risen, more and more of the
labor force has in fact: shifted to . office work to handle the rapid
increase in total output. Today over 50% of the.U.S. work force
operates in offices rather tham in factories suggesting limits-ef
our productivity unless-we can find some way to leverage the use.
of the human mind and to process and communicate information.
This is what the computer revolution has now just begun.to.do.. .
with this trend, a-myriad of companies have come to the fore-
front. Semiconductors, microcomputers, minicomputers, micro-
processors, software, small business systems, the vision of the
office of the :future, telecommunications, the number-crunching

capability of array: processors are all venture capital type
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The actualrdecision making process, how we select.a project,
‘iz a very complex and & very subjective matter. ' I know you will

agree when we “say that the character, integrity and creativity -of
Vthe'entrepreﬁeur and”thbse he:selects as part of his team are of
paramount 1mportance. We all look to these qualltles in 1dent1—
fylng ourselves w1th en entrepreneur and hls proqram, but lt '
should also be sald that we 1ntend to conduct ourselves 1n a way
that the entrepreneur w111 see in us the same characterlstlcs when
we enter 1nto_a pro;eqt together. Out of mutual respect can.
develop the working partnership.relationship which should contri-
bute to the success of the venture.

We.look for an intense, real-world, thorough knowledge of an
industry; of the products 'in" that ‘industry and of the products:
which the eéntrepreneur hopes te ‘improve upon or replace. We look
for a thorough knowledge of each competitor in ‘the marketplace
and the ‘weaknesses of each’ competltor ] products as well as the
attrlbutes of those products. e

LA

Where a new market is wlthout defrnltlon, we have to under-

stand and be satlsfled that the person env151on1ng 1t has the

s

_credentlals and the experlence to 1ntelllgently base h1s program.

 We are very cautious in determrn;ng whether_or'notloep;telﬂrs_rn

fact the real need...Freguently, the absence of capital is per-
‘ceived-as the root,of.the problem, when .in fact;  that may not be
the case. We give:considerable attention: to the.individual moti~
" vational' factors at work in a project. We are.wary: of projects
where economic return appears as the singular motivational aspect.

We find a great deal more logic and a lot more satisfaction in
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.Consider Environmental Research’ and Technology, Lexington,.:
Massachusetts, a corporation formed 11 years:ago with-a wision - -
“that an important industry in the U.8. would be environmenfal
‘monitoring and testing. That: corporation now is part: of the:’
"COmeat.Corporation:here in Washington.: :

. These . three companies were-all a: function-of:a new view of

'the future and-all sought out:venture capital . as pazt of .their
-Qevelopment effort. So-we feel wenture capital, is an-agent of -
change, . - freely flowing: where it can be well treated but not .
without risk, and where: it acts in partnership with ﬁromising new
cpportunities: to commercialize technological developments. -

: - Let-meVmake'a few.observations about this process: ' First, .
Lthere is absolutely nothing new about venture capital-in. the:
.‘undamental sense.. During the industrizlizatiom:of this country,
~the couragecus commitment of funds by those-attracted to. new
ventures was-a major activity. In: Boston, for example, capital:
that: had been developed in-the China Trade found application in
‘the origins-of.several ventures which:were’ to become major U.S...
-industriél coiporations.= The:early_partnersyof,Lée Higginson: & -
Co. played-instrumental-roles;in thejformation“of‘what;WEIELtdWl
become Atchlson, :Topeka: & ‘Santa Fe,- Calumet and Hecla: Copper-Mine,
'Amerlcan Telephone & Telegraph, Unien Pacific, General: Eleatrlc
‘and’ General:Motors. - This:was. a perlod"ofﬂgreatwbulldlng;'of:tay
comﬁin;ngumenwand:moneystbﬁdo what~appeared: quite impossible. It .
:was,repeated=elsewhere, wherever capital:. had. been. accummulated.::
and: wherever there was: the.vision:of the:new ingustrialization.in

mind. So, .venture capital is pot mew.cl .. o Lerabod
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To the Honorable Gaylord:Nelson; Chairman: .
Select Committee on Small Business
United States Senate

To the Honorable Neal Smlth Chalrman
Committee on Small Business . - : e
U.5. House of Representatlves

To the Honorable Don Fugua, Chairman
" Committee on Science & Technology
-U.S. House of Representatives

My name is Daniel S. Gregory, I am Managing Partner of

Greylock Investors & Co.. &’ Boston—based venture capltal llml‘ed

' partnersh;p. I am also Chairman of Greylock Management corpora-
;tlon and I have been a55001ated w1th Greylock since its inception

in 1965. I also serve as a Director of the NVCA (National Ven-

:ture Capltal Assoczatlon), a prlmary purpose of whlch 1s t""fos—

. ter broader understandlng of the 1mportance of venture capltal to
'the V1ta11ty of the U.s.’ economy. The NVCA is comprlsed of
approx1mate1y 80 members across the uU.s. whlch while actlng
independently and competltlvely, 1nvest approx1mately two to
three hundred m11110n dollars per year to launch new bu51nesses
and.to flnance the growth of young businesses in their formative
years.

" I believe the process of identifying promising new companies
and working with them to be among the more complex, and sensitive
of all marketplaces, but one with a tremendously high yield in
the form of job creatlon, new tax revenues and technologlcal con—
trlbutlons.- I szncerely apprec1ate the 1nterest shown by’ your

committees in reviewing the process-of venture‘capltal and “I-am
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we want to do it exactly right. We have an audit commlttee, I am
scared to death I am not doing it right because I can’t know all
these regulations. We have to meet with  professional auditors,
cutside auditors, with our own internal auditors, we have to pay
for, and we have to meet with our lawyers to make sure we do it
-exactly right, and that we have dotted every “i” and crossed every
“4” and all the rest.

As a matter of fact, we have to have two sets of lawyers. We
have to have Internal Revenue.Service experts, and we have to
have the SEC experts, because not even a lawyer, trained lawyer,
has enough brainpower to keep all the regulations of both of those
agencies in his head. ‘

So what the dickens am I to do there as a director to know
- whether I am complying with all the things I should do. I get-two
sheaves of paper every month furnished by the lawyers and I have
to read both of them and sign and say that 1 have read all of these,
I understand it, subject to the penalty of perjury. :

- The question was asked here about the brain drain. Really that
happened to us in other ways than just having students come here
and go away. The Japanese financed one of our major new develop-
ments in computers, the Amdol Computer Corp. He is the man that
invented the major line of IBM .computers, but he couldn’t get
venture capital here when the high tax rate was going on, they got
their money in Japan. Japan owns a large part of the company.
Similarly, you couldn’t get money up for several companies in the
area where I live during that period so the Germans, Bosch and
other people, and the French came over, they bought a lot of
technology. They take that home. We are going to have a hard
. time keeping up with those people. .

. The other thing I would like to say is that really it seems to me
that from where I sit, to be honest w1th you, that the country is
- not in the control of- the Congress and it is not in the control of the
administration. It is in the control of the agencies and commis-
sions, because there seems to be no effective control by which
Congress can determine that the agencies are properly issuing
 these regulations which are the real laws that we deal with, not
the laws that you pass, it is the regulations that we deal with.

There is no effective way of seeing whether they really need this
regulation, this new regulation, whether they need half of the
million regulations that already are out. These are only examples I
have given of overregulation and overtaxation—I really believe
that many of the things that we have been talking about here this
morning would be taken care of by favorable tax treatment and
cutting down on the overkill of these regulations.’ .

Thank you very much for letting me speak to you.

Mr. Lioyp. Mr. Gregory.

[The prepared statement of Mr. Gregory follows:] s
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them of course is in the larger companies. But there are all
.manner of security blankets in thcose companies and it is very
difficult -to entice them to leave them and take the risk in the
young company which may go bankrupt. So, the way to attract
them, the thing that worked so beautifully for over a decade in-the
1950’s and 1960’s was the stock option. However, after awhile the
stock option was tinkered with by the Government to the extent
that it has lost most of its value. For instance, in certain cases the
stock option must be held for several years after exercige.

.« Well, the typical young 35- to 38-year-old fellow who is going to

exercigse this option has no money; he has been busy raising his
family, getting their teeth straightened, now he is working for a
young company where they don’t have the security programs, so he
hasn’t the money to exercise this option, as he can’t pay for—if he
can’t sell some of it to pay for the other, he just can’t exercise the
option, it's just not available to him. He thought it was going to be
‘and now he sees it isn’t.
" In other cases they must pay 65 percent ‘of the gam out in taxes.
In still others they have to pay a tax the minute that they exercise
the :option, even though they haven't sold the stock, they don’t
have it, any money, they haven’t gotten any money from selling
‘anything, but Uncle hes te have some money and they have to dig
down in to get the money. That is a tax on something that has
given them no-“gain so far It is pretty upsettmg to these fellows
when they do this.

Turning to ‘the Investment Adv1sers ‘Act. This was an act that
regulates people who are investment advisers, and all the invest-
ment advisers I-have ever known in my life have been the people
‘who have a‘bunch of clients and they treat each one separately and
1nd1v1dually and try to get an investment program that makes
sense for him and his family and all that.

Venture capital partnerships are éexactly the opposate I never
advised anyone in my whole life about an investment. The general
partners, I and my other two general partners, make investments
of our money, and money of the limited partners who put it with
us;, we don’t counsel them at all; we tell them about each invest-
‘ment when we have done it. They can't even withdraw in the 7-
‘year period term of my partnership, if they don't like what I am
doing, so they are stuck and they are treated exactly the same. We
are not advisers to those individual partners.

The provisions of the act are not applicable since it was built for
such completely different things, a perfectly good act, I assume, but
applying it to our situation would absolutely ha.mstrlng us. 1 don’t
have the time to go into all these points but there are all kinds of
restrictions. This doesn’t fit us and would absolutely ruin our capa-
b111ty to act In fact I beheve I Wﬂl turn my money back if thIS

_ partners Who feel the same way. ‘

“The point is, what purpose is bemg served by thls extensmn of
Jurlsdlctlon except to please bureaucrats who want to extend their
Jurisdiction. It is human nature. If I were in a bureau, an agency, I
would want to extend the jurisdiction, 1 would want to do some-
thlng I think is good. But there is an. overkill here because of some
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In conclusion, apart from the speciﬁc steps recomnended earlier in my statement,
let me urge that new. regulaticms he pemitted only after a clear demonstration that
each one is truly needed for an mportant., ncm-triv:.al pu:cpose, and that each one in
the existing maze ‘of regulat:.uns be subjected to a searchmg scrutmy to det‘.emme
whether anything seriously deleterious would occur if it were removed. fThen, if the
quahf:.ed stock option were restored, the exemption from surtax on young companies
increased, and the capital gains tax further reduced, you would Le agreeahly surprised
at the ‘Tenewed energy in the field of inncvative productiv:.ty :

STATEMENT OF THOMAS J. DAVIS

' Mr. DAVIS Yes T want to express my apprematlon to the Sena-
tors and Congressmen for a chance to participate in your delibera-
tions on something that is very 1mportant to the Nation and very
close to my life.

I have filed a statement. I would just like to hit the highlights of
it. I have been ‘told 1 have 5 minutes and T doubt that I can say
very much that is very elucidating in"5 minutes but I will do my

best.

My plan is to spend 1 mmute descrlbmg my. background S0 you
will have some notion of where I come from, another minute
perhaps in just naming four areas that I think are of concern to all
of us, that need action on your part, then I will turn back the next
3 or 4 minutes and try to say some few things about each one of
those points that I mentiohed.

As to background, for over 20 years I have been solely devoted to
making equity investments to back new and young technology-
based companies, companies based on advanced technology. I have
been instrumental in placing $16 million in such investments. I
cannot remember exactly how many of the total investments they
were.

" However, 'we currently have investments in 28 companies for
~which we paid over $8 million. Those 23 companies were all very
tiny, either brand new or had almost no sales when we made these
investments. That was some 5 or 6 years ago. And at the present
time, on the average, at the present time, this year, the aggregate
gales of all of those companies will be 3132 mllhon and ‘their
employment will exceed 3,000 people. '

Examples of a few of those that we have invested i in, to glve you
some idea of what can happen, is Téledyne, which now “hias sales of,
over $2 billion; Watkins Johnson, which has been on the New York
Stock Exchange for a long time and has over $100 million worth of
sales; and Scientific Data Systems, which went on the New York
Stock Exchange, then was acquired by Xerox for $900 million.
Current examples of things that we are interested in are Tandem
Comnputers, which is 5 years old and did about $50 million in this

last fiscal year, on its way to 75 or 100, with activities here and
Germany and England and so forth, a totally new kind of comput-
er, really innovative.

Another one is Genentech, which i is engaged in genetic engineer-
ing, and there is an article about it in the Wall Street Journal of
yesterday, under the heading “Ely Lilly May Soon Test Its New
Insulin on Human Subjects.” It is a new insulin totally developed
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“themselves to the bone in drowing a company over a five-or:ten
vear span, and.then they find.out that the government is cut te
get much of the potential reward, . At that:point,. there -is utter
dismay. The coterie. of young companies that have done so. mach

.. for employment and productlvlty have been. sadly handlcapped by .

-the warped version of the stock option imposed upon them_ln:the

last decade.

Fortunately, a bill teo repair thisz sSt¥ange and damaging legislation has been introduced

* in-the House as- the Jones/Frenzel Bill' (H.R.:5060).-.

. Annther factor handlcapplng ‘the’ growth of young,‘lnnovatlve companles is the o
smallness of the excluslon from federai, surtax. Well mﬂnaged companles reach profita-
b;llty, and therefore taxablllty, rather early, whlle they are still growzng explo-
SLVEIy and requxrlng very large sums of annual addltions to their cperatlng Funds.

It is counter—prcductlve in the economy to require them’ to pay money &ut to the
government 1q income taxes only to have to bcrruw at 13 o 19% to flnanCe cheir
business growth. Such a tax pollcy s;mply means fewer new Jobs, 1ess fore;gn exchange,

and actually smaller tax recelpts over thc 1ong run bacausa growr.h is restr.l.cted

5till another- hand1cap to young companles is the cost of reglsterlng a puhllc
offering with the SEC, and then the centinuing costs of reporting pursuvant to SEC
regulations. For example, Tandem Compyters expended $274,000 on. its public offering,

not including commissions, and not including the cost of time .spent by its gwn employees.

With respett to contihuing costs of being a public Hopany subject to. SECQ juris-
diction, every quarter we feel we have to have & meeting :of.our Audit Committee of the
Board of Ditectdrs tou review audited earnings figures with members of the professional
auditing firm and with our lawyers to make certain everywpean is accounted for and
described in exactly the manner ‘prescribed in the regulations.: And every month I
receive two forms,; each goﬂsisting of many, many pages which:T havé to. swear I have

carefully read, even though they .relate Only'te sale ofushares, vhich:I have not done.

Most chief flnanclal officers of small f;rms cannot afford " to spend the time .
necessary to become expert ‘o the reams of SEC and IRS regulatlons. S0 we have to
consult our auditors and 1awyers constantly.‘ If fact, weé Gften havé to consult one set
of lawyers and auﬂltors regardlng SEC matters ‘and another set regardlnq tax matters
because the two ‘sets oE regulatlons appear to be” too abstruse for any ‘ong “head to hold!
Big companies, of course, have large staffs maintained soiely to ‘deal with governmental
regulations of a complex;ty never dreamed of by the 1eg151ators who enacted the basic

laws.
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-of our technically trained managers.‘;Itzshould-be noted that these venture funds are
ﬁostly private (as in the:case with.Mayfield, my partnership) tho' some have SBA
loans in addition. At the moment, it would appear. that the future is bright for both

venture capitalists and the entrepreneurs.they back: In reality, however, both are

beset on all sides by threatening forces. These forces are mostly arms of our

governments, federal and local.

After ‘the burgeoning of hew companies based on “innovativé technoltgy in the 1980's,
the Congress raised the capital gains tax 'to an effeétive raté-of 49% (and higher
including staté taxes). “Public markéts for securities of young, growth companies -
disappeared, and private ‘funds bedamé scarce,’particularly for the start-ups that would
.énipléy the newest innovative tec:hﬁoldéy. Proposals for finaﬁciﬁtj”madé to‘my firm
dropped from several a week to“just a few per month, ~Few éntrepreneirs wers’ willing
to leave ‘Securé jobs if giafit companied to ‘risk their futures, only to have mee'tﬁan
halt of the-gains they created taxed away from them.  Venture- &sdpital firms locked:to
other types of investments. Some of ‘éur already Started young-companies of -gfeat: '’
impbrtance to our nation - such as Amdahl Tomputer - had to get their growth money” °
from:Japan in return for. substantial portions of the ownership of the. technology. The
Germans acguired major. portions of fmerican advanced technolegy. ¢ompanies. that needed .

‘mopey, which our. tax beset Americans would not risk.

Cur economy will never catch up thé ground we lost in the creation of new jobs;
foreign- eXchangs and edquipment “that promotes produftivity. We suffered a loss, every ©
one of us in this natian, and ‘notjust the entreépreneurs and venture-capitalists,’ from-
a counter-productive tax policy that truly was an example of killing the godse that’

..lays the golﬂgn_egg. o Lt . - - e .

A8 a-result of the reduction last year of the capital’gains tax, new, private
venture capital funds have beer‘raised, perhisps in excess of $200,000,000. My partnars
and’ I have recently raised a fund’ef $20,000,000. However; these véry funds are
threatened by- thie'desire of the SEC"to require venture capital partnerships to register
under and be subject to the requirements of the Investment Advisors Act. This is = %
palpably_absurd with respect to my parinership and those with whom I, collaborate. I
have.-never advised anyone on investments. I do not treat .my:limited partners indivi-. -
dually as;an.gdvisq:-most-certainly must. My two. fellow genequ_partners and I invest
our_mopey,;aha along side it, the money of our limited partners. They have no voice .
in the selection .of investments. They cannot ever:withdraw for the .7 year duration.-.
of the partnership. If the SEC prevails in this, it:is probable that many venture
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panel which has just concluded. It was most mterestmg and we
-look forward to working with you again.

. Mr. Gregory and Mr. Davis, proceed. -

Mr. Davis. You want me to start? My name is Thomas J Dav15

- Mr. Luoyp. Sure, if you wish to paraphrase or. whatever you like,
_we will accept your testimony for the record . _ :

. Mr. Davis. Thank you.. R

Mr. Liovp., Without objection.

[The prepared statement of Mr. Daws follows ]
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‘we have, locking at some of the emphasis placed more on the basic
research and not enough on the technology development that must
be carried out?

“=If you have any suggestions or comments on how we might
unprove the situation, because this is an evaluation taking place
basically within the Congress right now. Several of you I know
have participated in the NSF. You may have: some constructive
‘crltlcxsm and constructive comments. :

-1 think we are trying to find a way we can get NSF to work to a
greater degree, maybe closer with NASA, some of the other agen-
cies, maybe working with this comblnatlon that we think has to be
'there if 'we are going to -have industrial innovation in this country.

Mr. Lrovp. I would remind everyone that we do have some other
-panels and some other questlons If you would like to respond Mr
Green please be brief.

“: Mr. GREEN I think it is worth noting that thls ﬁnal program we
“are talking about, the NSF small business innovation research
program, would not have happened if it had not.been for Congress.
At least, that is my impression. The Senate and the House. of
'Representatwes can make things happen, and it's true to say that
‘ sometlmes things don’t happen unless Congress. does somethmg

- Mr. Lroyp. Mr. Baldus. . .

Representative Batpus. Thank you, Mr Chalrman 3 '

.. In the last session of Congress, when I was chairing:'a small
.busmess subcommittee, we ran into a difficulty. There was a bill
introduced that had to do with solar energy, and really the alter-
nate energy sources, which is very mueh in the national interest.
We asked the Department of Energy to come over and testify on a
bill, and they were in opposition to it, but one of the questions we
asked them is, How many people do you have who deal with small
business? And the answer, after a little bit of shuffling, was one

-which later we found out was not a full :person, they ‘had other
scientists. When we asked the Small Business Administration, How
do you deal with these-alternate energy things, which is:again the
national interest, they said—well, let.me add first the: Department
‘of ‘Energy - says there are o many of -them and we really ‘don’t
know how to handle them, we just have a category or place; it's
easy for them to deal with the large major firms, who always come
“in"with the right kind of contracts and all. that, small businessmen
have a:lot of loose ends and things just. ‘aren’t nice and neat.

~When we asked the Small Business Administration, they said,
“Well you know,a lot. of these ideas we don’t know how toevalu-

. ate them if they are nutty or kooky or out of the bin, so we don’t

do anythlng ” What it amounted to, neither agency was addressing
the: problem. We knockeci the heads together a hit and ﬁnally
-‘passed the bill. .

Incidentally, Mr Evans ISn’t here a.ny more. We ran into the

'same problems, incidentally, when ‘we were ‘passing a bill ‘that had

“todo with some loans and perhaps some grants, and different kinds e

~oft loans, the track record of profitability, that usually is a thresh-
~0ld, is something that we hadp to deal with. I have got a guy with a
‘new subcorporation, he might have a track record of profit built in
-some other company, now he is. into something new that he is
- trying to develop: We are talking about. solar. There isn’t too - much
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~-As a matter of fact, when our wastewater treatment process
became successful, Union Carbide paid us about $500,000° as an
initial payment. The first thing our bank did, instead of congratu-
lating us, was to ask us to pay some- of that money in to them to
reduce the secured loan that we had.

‘Mr. Evans. Well, recognizing the unlque nature of your type of
busmess, do you think that any legislation that we consider should
mclude a Government consideration of technology as a collateral?

‘Dr. LeviN. I don’t know how you can force a bank to say—

Mr. Evans. I am not taIkmg about a bank. I am talking about
the governmental agencies. I am talking about SBA ‘and other
governmental agerncies wh1ch are set up to help espec1ally 1n this
time of high interest rates, to help small business.

Dr. Levin. I would agree with Mr. Morse in the first panel If the
Government agencies would stop being so afraid that these innova-
tive comipanies were going to cheat them out of a little bit of

"money they could guarantee loans and make loans, and lose far
less money than they spend at the present time with the one-on-
one system by which they watch us whenever we work for them.
. Mr. Evans. We might have a system of powdering coal that
would replace some of our petroleum needs now if we. had had thls
-kind ‘of policy in the past. Would you agree?

. Dr. LEvIN, Yes.

" Mr. GreeN. Mr. Evans, it is probably mterestmg to note that in
- the recommendations that have come from the number of studies

that have gone on last year, I cannot recall a single one—there
. may be, but I cannot recall a gingle recommendation—that the
Small Business Administration should do anything.

Maybe there are some, but I cannot recall a single recommenda-
tion that recommends that the SBA get involved in any way. When
you talk of Government loans, which might or might not come
through the SBA, in my oplnlon—and as. I understand—that cer-
ta.lnly did not surface as a priority recommendation, = _

What did surface had fo do with tax incentives, thmgs that
.would affect capital formation, patents, Government procurements
But nowhere in any of the committees I was involved with recom-
mended that the SBA should get involved more and do something,
as I recall.

_Mr. Evans. Are you saying that the SBA should not get. involved
or legislation should not be formulated which would provide for-

;assmtance" -

“Mr. GrEeNn. I thmk it was interesting to note that these experts
-‘év]t;o convened and met did not recommend further actlons by the
- Mr. Evans. I am asking about you, though

: anf{r GREEN. I concur vnth these recommendatmns that 1 helped
~"Mr. EVANS. Yes, sir. ' e : -
<Mr. Kariors. In-all of our: comments we have made, we have not
discussed one program which is quite successful; that is, the Na-

"tlonal Science Foundation work with small business.
~ -~ Our work with the National Science Foundation is. only a small
part of our typical offering of engineering ‘services. We find that
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: This is the kind of problem we are working ourselves into. Obvi-
,ously, the comments we heard from the first panel relate to th1$
‘kind of attitude. .

- Nobody needs this k1nd of headache if there were a: way around
:t. T would never consider applying for Government funds if-some
funds were available any other way But venture fundmg drled up
10 or 12 years ago.-

. Money is not available today, go I don’t see any alternatlve T
irea.lly want to urge Congress to rapidly generate some sort of
legislation to help, not only small businesses, but anybody: that can
create new technology, because without 1t we wﬂl s1nk '

-Mr. Fuqua. Thank you

“Mr. Lloyd. -

Mr. Lroyp. Mr. Chalrman these appear to be a series of horror
stories once again descrlbmg our governmental processes. I would
remind you gentlemen by way of comment; the problem that we
‘face on the political side is that when we go forward with some
studies which may or may not be productive, we mstantaneously
‘are attacked by the press for wasting the public’s money. "

" Unfortunately we do not' couch our studies in the right language
Of course, we try ‘to solvé these problems, and may end up w1th
leglslauo'i which is more stifling. =

‘Somebody has an idea on how he'is gomg to save energy I don t
know whether it will' work or not, but if you send it over to the
'Department of Energy-or any of the agenC1es, they 1nsta.ntaneously
tell you what is wrong with it. -

“The same way in the military. If a' military weapons system
doesn’t take 10 years to develop and cost about $5 billion, it is not
worth looking at by our Department of Defense.

We have a little outfit called WWMCCS which we have been
working on for several years. I believe we are into about the $15
‘billion range. Not one person over there will admit they may be on
,the wrong track.

I am just del1ghted with the representatmn we have here on this
panel because it is your stories that need to be told. I just hope
that we on this side are able to synthesize all of this and take
appropriate action because if we don't do Jt, we have indeed wasted
even more of your precious time.

Thank you very much for Jommg us. today It has been not only
interesting but most revealing. : .

Mr. Fuqua. Mr. Carney.

. Mr. CarNEY. Thank you, Mr. Chairman.

We indeed do have a unique panel hére bedause they have ‘man-
aged to be successful in that environment. From listening to the
members of the panel, I guess one.of the things that you have to do
when you deal in that env1r0nment 1s you have to mamtam a-sense )

of humor.” ™
T think that a_ll of you have, and all of you have been able to be
successful,
. T can only say that I am concerned about several of the state-
ments, in particular the statement that Dr. Levin had mentioned
about when he has to compete with Government, and Government
is coming and taking away his inventions. - SR
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overhead payment so that it can do in-house R. & .D. wh1ch subse-
quently may benefit them.

“As a small company, y2u have nothing to offer us, and therefore
we don’t allow in-house R. & D.”

Mr. Fuqua. Dr. Levin, you mentioned the regulatlon and you
first thought that the purpose of the Small Business Administra-
tlon was to hinder you, not to help you.

- One of the recommendations of the committee was that we have
‘a review of regulations and that they try to be-simplified and
streamlined so that many of the problems I assume that you were
referring to could be eliminated or less burdensome.

Does anyone want to elaborate on that? Apparently that is one of
the big problems that face not only small busmess but all business,
and probably most a.ll Americans that are in some type of
enterprise.

Mr. Green. Mr. Chairman, I would argue that we don’t need a

review. We need some relief from them. There have been a number
of reviews. I think we simply need some relief from these
regulations. -
+ Dr. LEVIN. An exa:mple, Mr. Cha1rman, mlght be what happened
to us in our second year, when we were fortunate enough to get
two contracts at the same time. The Small Business Administra-
tion called us up. I thought, gee, we are going to get some help.
+ Not-s0. They told us that they had seen the dual award, they had
concluded we couldn’t fund two contracts at once, and were recom-
mending we drop one. They don’t understand small business. We
wouId rather die than drop a contract. -

... They imposed upon us an arduous burden of completing literally
a l-inch thick sheath of documents to demonstrate that we had the
financial capacity. We had to prepare a 5-year cash flow, which we
have never done since, but we were able to do it afber 10 days,
nlght and day.

But 1 would submlt that is a bad kind of exerc1se to put a small
company through.

Dr. KLEIN. Indeed it is extremely difficult for small companies to
satisfy the Government, regulatlons I see that the Government
agencles—— -

Mr. Fuqua. You mean in the area of ability to perform?

Dr. KLemv. To perform, and in general; the complexity of report-
ing requirements as well as ‘in the complex1ty of the proposals
needed to satisfy the whole bureaucracy, which is really set up to
deal with large corporations. It is not’ productlve to require the
same kind of performance from a small organization, that often
would rather drop & contract if they can rather’ than supply all this
data, which really could bankrupt a’company. :

We were on the verge of really dropping the whole idea of

__getting Government supgort simply because ‘'so much was required:
““This was the National clence boundatlon, {fv'hmh mdeed want. to ”
support small businesses. :
glllt the bureaucracy is not set up to cater 1:0 small busmess I
really—— . .
Mr Fuqua. The National Science Foundatlon‘? -
Dr. KieiN. Yes. I would really like-to urge the . Government to
institute in addition.to financial help also assistance in how to



