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notify the Contracting Officer of that
fact and shan reimburse the
Government in a corresponding amount.

(0The substance of this clause,
including this paragraph [f], shan be
included in any subcontract in' which the
amount of royalties reported during f
negotiation of the subcontract exceeds
$250.
(End of clause] (V 7-104.8(b) 1968 FEBJ

contract. The Contractor sball also (1)
furnish in writing any additional
information relating to such royalties as
may be requested by the Contracting
Officer and (2) insert a provision similar
to this clause in any subcontract at any
tier that involves an amount in excess of
the equivalenl of 50.000 United States
dollars.

(bl The term "royalties" as used in •
this clause. refers- to any costs or charges
in the nature ofroyalties, license fees.
patent or license amortization costs, or
the like fur the use of or for rights in
patents or patent applications.

(End of clauseJ (R 7-104.8 1966 OCTJ '

52.227·10- Fillng.of Patent Applfcatl"ns;..,.
Classified SUbject MaUer.

As Prescribed at 27.207-2. insert the
following clause:
FlUNG OF PATENT APPLlCAT[ONS-

52 227.9 RId 1 R ItI CLASS[FIED SUBJECT MATTER
. e. un 0 oya es: (APR 1984J
As p.r~scflbedat 27.2?~~2; ~nsert the (a) Before filing or causing to be filed

follow1D8-cl?use. I~ soh~ltatIOnS and a patent application in the United States
contracts WIth an mc~.ntl:,e .!ee .. disclosing any subject matter of this
arrangement, chang~to pnce to .target contract classified "Secret" or higher,
cost and target profit wherever it the Contractor shall, citing the 3D-day
appears. , .. bit '1 h d

REFUND OF ROYALTIES (APR 1984) proVISlO? e ow. ransrm t. e propose
(a] The contract price includes certain application to the Contractmg.OffIcer.

amounts for royalties payable by the The Government shall dete.rI!une
Contractor or subcontractors or both, whet~er, for reas?ns?f national
which amounts have been reported to security, the application should be
the Contracting Officer. placed under an .order ofsecrecy, sealed

(b) The term "royalties" as used in In accordance WIth th? provision of 35
this clause refers to any costs or charges U.S.C. 181-18~ or the Issuance of a
in the nature of royalties. license fees. pate.nt othen:vlse delayed under
patent or license amortization costs. or pertme~t,Unlted States statutes or
the like. for the use of or for rights in regulations. -:he Con.tractor shan
patents and patent applications in observe ~ny Instructions o~ the
connection with performing this contract Contrach~gOfficer regarding the
or arty subcontract hereunder. man?er ?f-deIivery o~ the patent

(c) The Contractor shall furnish to the application to the Umted States Patent
Contracting Officer. before final, OffI.ce. but the Contractor shall nol be
'payment under this contract. a dented the n~ht to ~le the application. If
statement of royalties paid or required t~e Contractmg.Offlcer.shall ~ot.have
to be paid in connection with performing given any such mstrucho~~Within 30
this contract and subcontracts days from the date of mailing or other
hereunder together with the reasons. transmittal of the proposed appl.icat!on•

(d) The Contractor will be the Contractor may file the application.
compensated for royalties reported {b'[Before filing a patent application
under paragraph (c] above, only to the in the United States disclosing any
extent that such royalties were included subject matter of this contract classified
in the contract price end are determined "Confidential," the Contractor shall
by the Contracting Officer to be properly •furnish to the Contracting Officer e copy
chargeable 10 the Government and . of the application for Government
allocable to the contract. To the extent determination whether, for reasons of
that any royalties that are included in national security, the application should
the contract price-are not m-factpetd'by- . be-placed under tin-orderof-eecrecy-ce-.
the Contractor or are determined by the the issuance of a patent should be
Contracting Officer not to be properly otherwise delayed under pertinent
chargeable to the Government and ..!' 116he~t~e,sstatutes or regulations.
allocable to the contract, the contract [c] Wlilre the subject matter of this
price shall be reduced. Repayment or.w. contract i' classified for reasons of
credit to the Government shall be ma'il! security.tthe Contractor shall not file, or
as the Contracting Officer directs. cause to be filed. in any country other

(e) If, at any time within 3 year~fit!r than in the Unitea,States as provided in
final payment under this contract,'th'e- paragraphs (aland (b) of this clause. an
Contractor for any reason is relieved in application or registration for a patent
whole or in part from the payment of the containing any of the subject matter of
royalties included in the final contract this contract without first obtaining
price as adjusted pursuant to paragraph written approval of the Contracting
(d] above, the Contractor shall promptly Officer.

(31Patent numbers, patent application
serial numbers. or other basis on which
the royalty i. payable.

(4J Brief description. including any'
part or model numbers of each contract
item or component on which the royalty
is payable. '

(51 Percentage or dollar rate of royalty
per unit

(6J Unit price ofcontract item.
(7) Number of units.
(8JTotal dollar amount of royalties.
(bJ Copies ofcurrent licenses. In

addition. if specifically requested by the
Contracting Officer before execution of
the contract; the offeror shall furnish a
copy of the current license agreement
and an identification of applicable
claims of specific patents.

(End of provision) (R 7·2003.42 1961
• AUGJ

Alternate 1. (APR 1984J Substitute the
following fo'r the introductory portion of
paragraph [a] of the Basic claus",

When the response to this solicitation
covers charges for special construction
or special assembly that contain costs or
charges for royalties totaling more than
5250, the following information shall be
included in the response relating to each
separate item of royalty or license fee:

lR 7-1710.12)

12988

52.227~1 Patents-Notice of Government
Licensee.

As prescribed at 27.204-3(c), insert the
following provision:

PATENTS-NOTICE OF
GOVERNMENT liCENSEE (APR 1984)

The Government is obligated to pay a
:royalty applicable to the proposed
acquisition because of a license
agreement between the Government and
the patent owner. The patent number is
.......... [Contracting Officer fill inI. and
the royalty rate is '[Contracting
Officer fill in). If the offeror is the owner
of, or a licensee under. the patent,
indicate below:

( ) Owner [ ) Licensee
If an offeror does not indicate that it is

the owner or a licensee of the patent. its
offer will be evaluated by adding thereto
anamount equal to the royalty.
"(EM'"ofptoviSiol'lrlR '7'2003;1:)1974' ,

APR]

52.227-8 Reporting 01 Royalties (ForeI9n).
As prescribed at 27.204-4. insert the _

following clause: ..
REPORTING OF RQYALTIES

(FOREIGNJ (APR 1984J
(a) If this contract is in an amount that

exceeds 50.000 United States dollars, the
Contractor shall report in writing to the
Contracting Officer while performing

//~thi~ contract th~ amount of royalties
r ,'!; paid or to be paid by the Contractor
-, __ ~;/ directly to others in performing this
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(d) When IlJina any patent application
coming wtthin the ICOpe of tm. clause.
the Coiltraclor shall observe an .
applicable security regulations covering
the trensmission of classified subjecl
meller end shall ptOmptly himiBh to the

. 'Contracting Officer theserial number.
filiIIs date. end name of the country of
eny IUch application. When tranlmitting

. .the application to the United States
- Patent Office. the Contractor shall by

leparate letter identify by egency and
number the contract or contracts that
require security classification markings .
to be placed on the application.

[e] The Contractor agrees to include.
and require the inclusion of. this claus..
in all subcontractsst any tier that cover
Or are likely' to cover classified subject
matter.

[End Of clause) IR 7·104.6-"969 DEC]

52.227·11 PSlent Rights-Retention by
tho Contractor (Short Form~

A. prescribed at 27.303(a). insert the
following clause:
PATENT RlGHTS-RETENTlON BY

THE CONTRAcrOR [SHORT FORM)
(APR 1984)
[a) Definitions.
.::Jp.vention" means any invention or

discovery which is or maybe patentable
, or otherwise pmtectable underTitle 35
'of the United States Code.

"Subject invention" means any
invention of the Contractor conceived or
first actually reduced to practice in the
performance of work under this
contract.

"Practical application" means to
manufacture in the,case of a
composition or product, to practice in
the case of a process or method. or to
operate in the case of a machine or
system: and. in each case. under such
conditions as to establish that the
invention Is being utilized and that its
benefits are. to the extent permitted by
law or Government regulations,
available to- the public on reasonable
le'rtiis;" . -, r

"Made", when used in relation to any
invention. means the' conception or first
actual reduction to practice of such
invention.

"Small business firm" means a small
domestic 'business concern aa defined at
Secticn z of Public Law 85-536\15 U.S.C.
S32) and implementtngregulauons of the
Administrator of the Small Business
Administration. For the purpose of this
clause. the size standards for small
business concerns involved in
Governmentprocurement and
subcontracting at 13 CFR 121.3·8 and 13
CFR 121.3-12. respectively. will be used. '

"Nonprofit organization" means a
domestic university or other institution
of higher educattorr or an organization of

the type described in section 501(c)(3) of
the Internal Revenue Code of 1954 (26
U.s.c. 501(e)) and exempt from llutation
under section 501(a) of the. Internal
Revenue Code (28 U~C;.c. 501(all or any
domestic nonprofit scientific or
educational orpnizalion qualified under
a stete nonprofit organization statute.
. Ibl Allocation ofprincipa/.rights. The
Contractor may retain the eiltire right,
title. end interestlhroughout the world
to each subject invention subject to the
provisions of this clause and 35 U.S.c.
203. With respect to any subject
invention in which the Contractor
retains title. the Federal Government
shall have a nonexclusive.
nontransferable, irrevocable. paid-up
license to practice or have practiced for
or on behalf of the United Ststesthe
subject invention throughout the world.

[c] Invention disclosure, election of
title. and fiiing ofpatent applications by
Contractor.

(1) The Contractor shall disclose each
subject invention to the Contracting
Officer within 2 months after the
inventor discloses it in writing to
Contractor personnel responsible for
patent mailers. The disclosure 10 the
Contracting Officer 'hall be in the fonn
of a written report and shall identify the
contract under whlch the inverition was
made and the inventor(s).1t shall be
sufficiently complete in technical detail
to convey a clear understanding. to the
extent known' at the time of the
disclosure. of the na ture. purpose.
operation. and physical. chemical.

. biological. 'or electrical characteristics of
the invention. The disclosure shall also
identify any publication. on sale. or
public use of the invention and whether
a manuscript describing the invention
has been submitted Ior publicatton and.
if so. whether it has been accepted Jar
publication at the time of disclosure. In
addition. after disclosure to the
Contracting Officer. the Contractor shall
promptly notify the Contracting Officer

-'of- the-acceptance. of a ny.rnanuscnpt" ...
describing the invention for publication
or of any on 53-Ie or public use planned
by the Contractor.

(2) The Contractor shan elect in
writing whether or not to retain title to
any such invention by notifying the
Federal agency within 11 months of
disclosure: provided, that in any case
where publication. on sale. or public use
has initialed the t-vear statutory period
wherein valid paten! protect:on can still
be obtained in the United States. the
period of election of title may be
shortened by the agency to a date' that is
no more than 60 days prior to the end of
the statutory period.

(3) The Contractor shall file its initial
patent application on an elected

invention wtthin2yearo afler election
or. if earlier. prior to the end of any
statutory pertod wherein valid patent
protection can be obtained in the United
States afler a publication, on sale. or
publie use. The Contractor wtllfile
patent applications in additional
countries withineither 10 months of the
corresponding initial patant application
or 6 months from the date permisaion is
granted by the Commissioner of Patents
and Trademarks to file foreign patenl
applications where such filins has beeo
prohibited by e Secrecy Order. -

(4) Requests·for extenaion of the lime
for disclosure 10 the Contracting Officer.
election. and filing may. at the discretion
of the funding Federal agency. be
granted.. '. .

{d)Candilions when the Government
may obtain title. The Contractor shall
convey to the Federal agency. upon
written request. title to any subject
Invention-s-

(1) If the Contractor fails to disclose or _
elect the subject invention within the
times specified in paragraph (e) above.
or elects not to retain title (the agency
may only request title within 60 days
after learning of the Contractor's failure
to report or elect Within the specified
times): . -

(2) In those countries in which the
Contractor fails. to file patent
applications within the times specified
in paragraph (c) above:provided.
however. that if the Contractor has filed
a patent application in 8 country after
the umes specified in paragraph [c]
above. but prior to its receipt of the
written request of the Federal agency,
the Contractor shall continue to retain
title in that country: or .

(3) In any country in which the
Contractor decides not to continue the
prosecution of any application for. to
pay the maintenance fees on. or defend
in reexamination or opposition

, proceeding on. a patent on a subject
invention.

\elMihirilliiii-tights-tO·CMtroClOr.-!1).
The Contractor shall retain 8

nonexclusivevroyalty-free license
throughout the world in each subject
invention to which the Government
obtains liUe except.If the Conuactor
fails to disclose.the subject tnvcnt.on
within the times specified in paragraph
{c) above. The Contractor's license
extends to its domestic subsidianee and
affiliates. if any. within the corporate
structure of which the Contractor 15 a
part and includes the right to grant
sublicenses of the game scope 10 the
extent the Contractor was legally
obligated 'to do so aUhe ttme the
contract was awarded. The license is
transferable only with the approval of

..
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the funding Federal agency except when suggested hy the·Contractor each
transferred to the successor of that part subject invention made under contract
of the Contractor's businesa to which in orderthat the Contractor can comply
the invention pertains. with the disclosure provisiona of

(2) The Contractor's domestic Hcenae paragraph (c) above, and to execute all
may be revoked or modified by the papera necessary to file patent
funding Federal agency to tha extent applications on subject inventions and
necessary to achieve expeditiou.to eatablish the Govement's rights in the
practicol application of the subject IUbject inventions. This disclosure
invention pursuant to an applicotion for format should require. as a minimum,
an exclusive license submitted in - . the information required hy
aCCOM8IICe with applicable provisions subparagraph (c)(l) abova. The
in the Federal Property Management Contractor shall instruct such employees
Regulations and agency licensing through employee agreements or other
regulations. (if 8IIy):This license shaU suitable educational programs on the
not be revoked in that field of use or the importance of reporting inventions in
geographical Brea.1n which the sufficient time to permit the filing of
Contractor has,achieved practical patent applications prior to U.S. or
application and continues to make the foreign statutory ha rs,
benefits of the invention reasonably (3) The Contractor. shallllotify the
accessihle to the public. The license in Federal agency of any decision not to
any foreJan country may ba revoked or continue the prosecution of a patent
modified at tha discretion of the funding application. pay maintenance fees, or
Federal agency to the exteni the - . _ defend in a reexamination or opposition
Contractor. ita licensees, or its domestic : proceeding on a patent. in any country.
sub.idiaries or affiliates have failed to not less than 30 days beforethe
achieve practical application in that . expiration of the response period
foreign country. required by the relevant patent office.

(3) Before revocation or modification (4J The Contractor agrees to include,
of the license. the funding Federal within the specification of any United
agency shaUfurnish the Contractor a States patent application and any patent
written notice of its intention to revoke issuing thereon covering a subject
or modify.the license, and the invention. the following statement: "This
Contractor shall be allowed 30 days (or invention was made with Government
such other time as may be authorized by stipport under (identify the contract)
the funding Federal agency for good awarded by (identify the Federal
cause shown by the Contractor) after agency). The Government has certain
the notice to show cause why the rights in this invention,"
license should nat be revoked or {g) Subcontracts. (t) The Contractor
modified. The Cont:actor has the right to shall incude this clause (52.227-11 of the
appeal, in accordance with applicable Federal Acquisition Regulation (FAR)),
agency licensing regulations (if any) and suitably modified to identify the parties,
the Federal Property Management in all subcontracts. regardless of tier. for
Regulations concerning the licensing of experimental. developmental. or
Government-owned inventions. any research work to be perfonnedby a
decision concemingthe revocation or small business firm or nonprofit
modification of its license. crganiza tion. The subcontractor shall

(f) Contractor action to protect the retain all rights provided for the
Government's interest. {1} The Contractor in this clause. and the
Contractor agrees to execute or to have Contractor shall not. as part of the

,execu,tedandprompt!yAeJiver to .!he I;Cn~ideretiol1 (qr.",.rc\ingJl1e.
Federal agency all instruments. subcontract. obtain rights in the
necessary to·(i) establiah or confirm the subcontractor's subject inventions.
rights the Government has throughout (2) In the case of subcontracts. at any
the world in those subject inventions to tier. when the prime award with the
which the Contractor elects to retain Federal agency was a contract {but not a
title, and (iiJ convey title to the Federal grant or cooperative agreementI, the
agency when requested under paragraph agency, subcontractor. and th..
{d} above. and to enable the (,;'ontrsctor agreethstthe mutual
Government to obtain patent protection obligations of the parties created by this
throughout theworJd in that subject' clause constitute a contract between the
invention. _ subcontractor and the Federal agency

(2) The Contractor agrees to require, with respect to those matte.. covered by
by written agreement its employees. _ this clause.
other than clerical and nontechnical (h) Reporting utilization ofsubject
emplcyees. te dieclese promptly in inventions. The Contractor agrees to
writing"to personnel identified as submit on request periodic reports no
responsible for the administration of more frequently than annually on the
patent matters and ina forinat utilization of 8 subject invention or-on

efforts at obtaining such utilization that
are being made by the Contractor or its
licensees" or assignees."Such reports
shall include information regarding the
status of development. data of fi..t
commerCial sale or use. groS8 royalties
received hy the Contractor, and such
other data and information as the
agency may reasonably specify, The
Contractor also agrees to provide
additional reports as may be requested
by the agency in connection with any
march-in proceedings undertaken by the
agency in accordance with paragraph [j)
of this clause. To the extent data or
information supplied under this
paragrapb is considered by the
Contractor. its licensee. or-assignee to
be privileged and confidential and is so
marked. the agency agrees tha t. to the
extent permitted by law, it shall not
disclose such information to persons
outside the Govemment, ."

(i) Preferenre lor United States
industry. Notwithstanding any other
proyi.ion of this c1aus8:'the Contractor
agrees that neither it not any assignee
will grant to any person the exclusive
right to use or sell any subject invention
in the United States unless such person
agrees that any products embodying the
subject invention will be manufactured
substantially in the United States.
However. in individual cases. the .
requirement for such an agreement may
be waived by the Federal agency upon a
showing by the Contractor or its
assignee that reasonable but _
unsuccessful efforts have been made to
grant licenses on similar terms to
potential licensees that would be likely
to manufacture substantially in the
United States or that under the
circumstances domestic manufacture is
net commercially feasible.

(jJ Morch-in rights. (1) The Contractor
agrees that with respect to.any subject

"vlnventinn in which it has acquired tule.
the Federal agency has the right in
accordance with the procedures in FAR

. .27.3lJ4'l(g]"to leqUire{)jeCojjtrtictor.~an·

assignee. or exclusive licensee ora
subject invention to grant a
nonexclusive. partially exclusive. or
exclusive license in any field of use to il
responsible applicant or applicants.
upon terms that are reasonable under
the circumstances. and if the Contractor.
assignee. or exclusive licensee ieE;,;,.;;.::
such a request, the Federal agency ha.
th~. right to grant such a license itself If
the Federal agency determines that-

[i] Such action is necessary becouH
the Contractor or assignee has not. .
taken. or is not expected to take wlLhiD

- a reasonable time. effective step. to
achieve practical application of the
subject invention in such field of use:

,.,:'1..
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(II) Such action II ne\:811lUy to .
alleviate heallb or I8fety needa which
ara not realOnaby AIlafiad by the .
Contractor,lI8IigDee,... tbeir licenlHle.:

(Ill) SuchacliaD ill .. .ary to meet
reqw-" _ public _ specified by
Federal .atimaad... . .
requiremlmta..DOt blJ .
.liJdiedbJlbe~....~or
Jicemlftea; .. .

(iv) Such_lJ net::IeSSlU7 becauee
the agreement RqUirod by paragraph (i)
of thisda_ hu DOl baeDobtained or
waived or beca""" a Ii<:eDeee of Ibe
exclueiw tight to UN or oeII any subject
inventioo in !be United Statu is in
breach of ouch _meal.

(1<) SpeciDl pmviSCD6 for contrac16
with nOfJprofi/ DrEarzizDIiOllS. Hthe
Contractor".a nenpreflt organization, it
agrees that-

(1) Rights to a subject invention in the
United State. may not be assigned
without the approval of the Federal
agency, except where BUch assignment
is made to an organ.i%ation which hal as
one of ils primary functions the
management ofinventians and which is
not. itself. engaged in or does not hold a
substantial interest in other
organiza tions engaged in the
manufacture or sale of products or the

_use of processes that might utilize the
invention or be in 'competition 'with.
embodiments of the invention (provided.
that such assignee will be subject to the
same provisions as the Contractor);

(2) The Contractor may not grant
exclusive licenses tinder United States
patents or patent applications in subject
inventions to persons otherthan small
business firma for aperiod in excess of
the earlier of-

(i) Five years from first commercial
sale"or use of the invention: or

(ii) Eight years from the date of the
exclusive license excepting that time
before regulatory agencies necessary to
obtain premarket clearance. unless on B

case-by-case basis. the Federal agency
approves a longer exclusive license. If
exclusive field-of-use licenses are-~-'granfe(t"camn]erClarsale""or'us"e "inc-·one"
fieid of use will not be deemed
commercial sale or use as to other fields
of use. and a first commercial sale or
use witn respect to a product of the
invention will not be deemed to end the
exclusive !H~rincl tnrliff",rent subsequent
products covered by the invention;

(3) The Contractor shall share
royalties collected on a subject
invention With the inventor; and

(4) The balance of any royalties or
income earned by the Contractor with
respect to subject inventions. after
payment of expenses (including
payments to inventors) incidental to the
administration of subject inventions.

will be utilized for jhe support of
scientific research or education.

(I) Communicolions. Reserved.
. (Endof clause) (R 7-302.23(h) 1981 JUL)

AImmaleI (APl'l. 1984).Add the
fallowing sentenC1l at the end of
parasraPh (b) or the bask: cleu..:

The liC1llUe .halllnclude Ibe'rigbt of
the GOV1!mD1enl to .ubliceme foreisn
l!"Vemmenla ami international .
OrganizatiODI pursuant to the foUow!nIl
treatie. or intemational agreements:
.........._ •••• tlI']JtII'S1lant 10 any ftrttn:e
trealies or agreemenla with foreign
governments or international
organizatianl. - #

I"Contracting Officer complete with
the names of applicable existing treatie.
ar international agreements. The above
language is not intended to apply to
treaties or agreements that are in effect
on the date of the award but are not
listed.]

(R 7-30:!.23[b) 1981 JULJ
52.227·12 Patanl Rights-Retention by
tho Contractor (~o"g Form)

As prescribed at 27.303[b). insert the
following clause:
PATENT RlGHTS-RETENTION BY

TIiE CONTRACTOR [LONG FORM)
(APR 1984) .
(a) Definitions.
"Invention" means any invention or

discovery which is or may be patentable
or otherwise protectable under Title 35­
of the United Slates Code. .

"Subject invention" means any
invention of the Contractor conceived or
first actaully reduced to practice in the
performance of work under this
contract.

"Practical application" means to
manufacture in the case of a
composition or product. to practice in
the case of a process or method, or to
operate in the case of a machine or
system; and. in each case. under such
conditions as to establish that the
invention is being utilized and that.Its
""be~e~tB are: to:t!I~ ,~xte,nt permitted by.
'rs'w-cor Ocvemrnentregula tions, "
available to the public on reasonable
terms.

"Made" when used in relation to env
invention means the conception or firs·t
actual reduction to practice of such
invention,

"Small business firm" means a
domestic small business concern as
defined at Section 2 of Public Law 85­
536 [15 U.S.C. 632) and implementing
regulations of the Adrrrinistr-atorof the
Small Business Administration. For the
purpose of this clause. the size
standards for small business concerns
involved in Government procurement
and subcontracting at 13 CFR 121.3-8

and,13 CPR121.3·i2,respectively, will
be used.

"Nonprofit: organization" means 8

domestic university orother institution
of higher education or an o'lllDizalion of
thelype~bed in section 501(cJ(3) of
the internal Revenue Code of 1954 (26
U.S.c.501(cl) end exempt from laxation
onder seclion 501(a) of the Internal­
Revenue Code (26 U.S.C. 501(a)) or any
domestic1JOlIpro!it .cientific or
educational o'llanintion qualified under
• state nonprofit organization statute.

[b) Allocation ofprincipol rights. ne
Contraclor may elect to retain the entire
light. title. and interest throughout the .
world l<l each subjecl invention subject
.to the provisions of this clause and 35
U.S.c. 203. With respect to any subject
invention in which the Contractor elects
to retain title. the Federal Government
shall have a nonexclusive,
nontransferable.drrevocabla, paid-up
license" to practice or have practiced for
or on behalf of the United States the
subject Invention throughout the world.

(c) Invention disclosure. ejection of _
title. and filing ofpatent applications by
Coturactor: (1) The Contractor shall
disclose each subject invention to the
CO!1traci{fig Officer within 2rnonths
after the,j:ijventor discloses it in 'writing
to Contractor personnel responsible for
patentIIl,~Jters or within 6 months after
the Coniractor becomes aware thata "
subject invention has been made.
whichever is earlier. The disclosure to
the Contracting Officer shall be in the
fonn of a written report and shall
identify the contract under which the
invention was made and the inventor(s).
It shall be sufficiently complete in
technical detail to convey a clear
understanding. to the extent known at
the time of the disclosure. of the nature,
purpose. operation. and physical.
chemical. biological. or electrical
characteristics of the invention. The
disclosure shall also identify any
publication. on sale. or public use of the
in\,e~tio~ and ~heth"er"a ~a~"uscript

'"d-eseribinii"i,Be' invei:ltioii has 'been "­
submitted for pubUcation and. if so,
whether it has been accepted for
publication at thfdi"lnp of disclosure. In
addition. after disclosure to the
Contracting Officer. the Contractor shall
promptly nui.ify the Cuuh acung Officer
of the acceptance of any manuscript
describing the invention. for publication
or of 8QY an sale or public use planned
by the Contractor.

(2) The Contractor shall elect in
writing whether or not to retain title to
any such invention by notifying the
Federal agency at the time of disclosure
or within 8 months of disclosure. 8S to
those countries (including the United
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NCURA UNIVERSITY PATENT POLICIES AND PRACTICES

1. INTRODUCTION

A number of professional organizations and groups have prepared
materials relating to university patent policies and practices.

One useful source is "Patents at Colleges and Universi ties,"
Chapter 2:6: 1 in the Administrative Ser,-ice/Supplement published by the
National Association of College and University Business Officers. First
issued in March 1978, that chapter is currently bein$ revised by the
Committee on Patents, Copyrights and Rights in Data of the Council on
Governmental Relations (COGR) and may be .available for distribution this
fall. In. the meantime, much of the earlier version is still relevant as it
relates to the elements of university policies and to· patent administration
and is quoted in Parts 2, 3, 4 and 6 of this paper, with permission of
NACUBO, the copyright holder.

Similarly, "Survey of Institutional Patent Policies and Patent
Administration," Chapter 2:6:2 of the same NACUBO publication, although
issued also in March 1978, still provides a feeling for the wide variety in
institutional patent policies, organization and administration. It is,
therefore, included as Appendix 1 to thf.s paper. We understand that the
survey, conducted by the Society of University Patent Administrators, is
currently being conducted again by SUPA. When available, hopefully this
fall, it will provide a useful comparison with the 1978 results.
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NCURA UNIVERSITY PATENT POLICIES AND PRACTICES

2. PATENT POLICY OBJECTIVES

In the paper entitled "Patents and Patent Law" in this NCURA series,
we noted the Constitutional origin of the United States patent system, and
in the paper entitled "Patent Rights under Government Contracts" we noted
that the objectives of 35 U.S.C. Chapel' 38 include the greater utilization,
commercialization and public availability of inventions and increased
collaboration between commercial firms and nonprofit organizations.

In pursuing these broad constitutional and legislative goals,
colleges and univerllities frequently state their"patent policy objectives
in terms ' such as 'those setforthin'NACUBO,2:6dF

-~,:..

"1. To facilitate the transfer ofteelinologyand'the utt1iaat1on,of
findings of scientific ruearch in order- to provide"maXimum bendH, to,
the publ ic therefrom. ,," "

";:n>. ;

"2. To encourage research, scholarship, and a-spirit,of inquiry,
thereby generating new knowledge.

"3. To provide machinery by which thE!' significance' of-discoveries may
be determined SIF that'the'commerciaUy meri torious may be brought to
the point of public utf:llzation.,

T ~ , ;:i:C<,;"

"4'~ To ,assist" in an equitable"disposi tionofinterests'iii"inventions
among the inventor, the,-institution,' alld;-wnell"applieableii!isIionsor.

..... ':, ~<"

"5. To provide"indiVidual in~entive8:t6" inveintorsin the': fom 'of pu·
sonal development, professional recognition,and financial
compensation.

"6. To assist in, the fulfillment of the terms of research grants and
contracts.

"7. To safeguard the intellectual property represented by worthwhile
inventions: so that:--it may receive adequate patent protection.

"8. To f ..~ili tatet~,':,development of ins-titutional patent agreements
with the- tedera), government."

With the passage of Public Law 96-517 and Chapter 38, which eliminates
the need for institutional patent agreements, and with the growing
interaction of universities and industrial organizations, the following
objectives are more likely to be substituted for 8. above:

To comply with applicable federal law' and regulations when the
institution accepts federal funds for research.

To facilitate the development of research agreements with industrial
sponsors.

5



NCURA UNIVERSITY PATENT POLICIES AND PRACTICES

3. ELEMENTS OF AN INSTITUTIONAL PATENT ?OLICY

In order to deal with discoveries that may have patentable
significance, an inatitution should have a documented patent policy
approved by its governing board, which defines the rights and obligations
of the institution, the inventor, and, when applicable, research sponsors.
Such a policy should contain the elemente described below in the language
of NACUBO 2:6:1.

ELEMENTS OF AN INSTITUTIONAL PATENT POLICY (NACUBO)

An institution seeking to establish or clarify its position regarding
rights to and disposition of patentable I.nventons should develop a
statement of patent policy. The statement should be broad enough to
encompass all foreseeable patent situations, yet specific enough to allow
administraton of the policy without freq~lent recourse to policy
deliberations by an advisory committee.

The statement should briefly define the administrative structure for
processing a patentable discovery and it should be directly and succinctly
presented for clear 'understanding by lay persons in the ,~ield. The basic
purpose of a patent policy is to define the rights and obligations of both
the inventor and the institution as regards patent ~atters. To the extent
that policies on consulting deal with patents, it is advlsable to take them
into account whenformula tinga patent policy.

Some institutional patent policies are incorporated into patent
manuals that provide the reader with a brief orientation on patent matters.
These publications can be helpful to neophyte inventors, but they should be
prepared 'such that the institutional policy is clearly distinguishable from
general instructional materials.

The following topics typically are found in institutional patent
policies:

1. Preamble.
2. Applicability of the policy.
3. Establishment of the inventor commi tiDent.
4. Righta of thepal.'ties.
5. Income-sharing arrangements.
6. Administrative arrangements.

Preamble

Although optional, this section is recommended. It should relate the
basic purposes of the institution, its obligations to the public, and the
scholarly aims of 'its faculty to the institution's interest in petents and
ways in which petents serve these ends. The preamble should be kept short
and to the point and establish a sound foundation for what is to follow.

6
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Applicability of the Policy

UNIVERSITY PATENT POLICIES AND PRACTICES

This section defines research situations, sources of funds, all cate­
gories of persons who may .invent (that is, faculty, staff, and student),
activities in which. such persons are engaged, and any combinations of these
elements that wGu1dbring an inventor into the scope of, or exempt him or
her from, provisions of the policy. Educational institutions do not
usually lay claim to all inventive concepts generated by their employees or
students. Rather, they limit themselves to those that arise as a result of
employment relationships, or use by the researcher of institution
resources, facilities or information.

Establishment of the Inventor Commitment

Once an institution determines the criteria for applying the policy to
individuals, its personnel may be required to dispose of inventions as
determined by the institution in one of several ways (listed in generally
decreasing order of enforceability):

1. By.a .formal inventor agreement - a legally enforceable contractual
commitment by a person to dispose of inventions as determined by the
institution. The agreement becomes a standard form for the
institution and should be drafted by an attorney to ensure its
enforceability. It is best executed by the individual when he or she
assumes employment. [Note: The patent clause at FAR 52.227-11,
paragraph (f), "Contractor Action to Protect the Government Interest,"
requires a written agreement with employees. See Appendix 2 to Un.it 2
in this NCURA series, "Patent Rights under Govemment Contracts," at
AppendiX 2, Federal Register page 12990 •.1

2. By a state statute which stipulates that inventions made in state
institutions or by atate employees be disposed of in a predetermined
manner.

3. By a person giving his or her written assent to the stated patent
policies of the institution, which policies pronounce an obligation by
the individual with respect to inventions.

4. By a stated patent policy containing a patent commitment which is
established by the governing board and brought to the attention of
individuals, but to which such persons are not required to give their
personal formal assent.

5. By the presence of a policy allowing the individual to dispose of
inventions as determined by the institution or to retain title, at his
or her option.

To allow an institution conducting sponsored research to fulfill its
contractual obligations, it is essential to have for every person engaged
in such research a valid, binding commitment to assign inventions.

7
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Rights of . the Parties

UNIVERSITY PATENT POLICIES AND PRACTICES

The policy should specify the rights tha t : the institution, the
inventor, and sometimes outside sponsors have in the invention. The
institution usually receives a valid, binding assignment of title to the
patent application together with a commil:ment by the inventor to cooperate
in executing legal documents, reviewing patent prosecution papers, and in
some cases, assisting in the development or marketing of the patent.

The inventor is entitled to receive from the institution a clear
statement of his or her rights and share of income, and the institution's
plans for bringing the invention into public use, including a contingency
for reassignment to the inventor.

Sponsor's interests in these situations are usually represented by the
institution based on the terms of the research agreement. Sponsor equities
in patents must be scrupulously observed by the institution to permit it to
perform and maintain its contractual obligations.

Income-Sharing Arrangement

Educational institutions that accept: assignment of patents from
inventors customarily share royalty income with them. The inventor's share
generally ranges from 15% to 50% of net income, although there are.·&.. few
policies that authorize income outside these limits. Some institutions use
sliding scales of income-sharing between these limits with a greater•.
percentage going to the inventor from the early receipts and the rate of
sharing declining as the amount of royalUes increases.

Host royalty-sharing arragements are predetermined, that is, the
inventor cannot negotiate a higher rate of sharing than stipulated in the
institutional policy. Predetermined shar.ing rates have the advantage that
it is unnecessary to pass judgment on the relative worth of each invention.
They are easier to administer and usually reward the inventor equitably
because a valuable invention's true merit: is reflectd in the greater total
royalty revenues it generates, a portion of which inures to the benefit of
the invelltor •. Where several individuals collaborate on a patentable
invention the inventor's income share is divided among them in portions
agreeable among themselves (including co-developer's who may not legally be
inventors) .•

Administrative Arrangements Defilled by Policy.

Patent polic:iesusually specify that patent activities be placed under
the administrative cognizance of an institutional patent committee
appointed by the governing board, the president, or the faculty senate with
a majority of the individuals on the committee representing scientific or
technical disciplilles. It is not UllcommOll for a dean, a vice president, or
even the president to serve as chairmall. This committee often has the
responsibility for recommending or establilshing patent policy,
adjudicating disputes, determining which inventions shall be the subject of
patent applications, and overseeing the administration of patent matters
within the institution.

8
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4. ADMINISTRATION AND DEVELOPMENT OF INVENTIONS

In addition to a patent policy, an institution needs an administrative
focal point to deal with inventions and guide them· through the various
steps involved in obtaining patent protection and developing their
commercial potential. This is discussed below in the language of NACUBO
2,6,1 •

. ADMINISTRATION AND DEVELOPMENT OF INVENTIONS (NACUBO)

The provisions of theinsti tutioria1 patent policy usually determine
the make-up of the administrative organization for patents. Typically
found at the top of the structure is the patent: committee described above
(under "Administrative Arrangements Defined by Policy" in the preceding
section). The size of the administrative organization below this committee
will vary, depending in part on the amount of research resulting in patents
at the institution and on whether or not the institution assumes its own
patent development and marketing responsibilities or delegates them to
another organization.

Serving the committee 'as Its operating arm Dna part- or full-time
basis is the institution's '''focal point" on patents,anadministrator
usually drawn from the office of research administration, the legal
department, or the business office. This administrator need not be a
paten~ or general attorney ibut must have a thorough understanding of
institutional patent policyand enough background in patent procedures and
patent law to handle procedural and policy problems arising in the
management of patents.

In a large operation,the patent administrator and any assistants may
be a part of the institution's administrative group and often will work
full time on patent"related matters. In a modest institutional patent
operation,this individual may come from one of the basic science
departments and spend only a few hours per month on duties related to
patents. Regardless of the size of the patent operations, there should be
at least one person who understands the essential requirements for handling
patentable information (which is also perishable). This should insure that
valuable property righta are not lost to the institution by premature
disclosure, publication, or public use prior to filing a patent
application or to releasing the invention to au affiliated patent
development group.

Development and Marketing

The development and marketing of inventions typically occurs in one of
three ways: in-house, by ari institution-affiliated foundation, or by a
patent management organization.

9
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In-house. In this case, the institution controls and performs the
invention evaluation that precedes the decision to patent, the filing of
patent applications, the demonstration of the invention's feasibility, and
the licensing (not necessarily in this order)., This option is initially
more costly, because it'requires an early outlay for patent application
costs and the overhead costs of patent administrative services. However,
if sizable royalties are earned, this approach may be the most advantageous
overall.

Inatitution-affiliated foundation. This option can have the advan­
tages of better availability of funds to carryon' the development of in­
ventiona (a speculative activity) and greater freedom to employ commercial
methods to develop and promote the uses of the inventions. Assuming equal
capabilities to develop inventions, the presence of a foundation may result
in less income for the ins ti tu tion because of thefounda tion' s expec ta tion
of sharing income. Both the in-house management and the institution­
affiliated foundation management of patents allow the inventor to work
closely with the unit that is promoting the invention. The inventor's
ready asaiatance and background often are crucial to getting the invention
covered by a patent and "off the ground" aa a commercial succesa.

A patent management organization. Patent development and marketing by
one of these organizationahaa aome distinct, advantages: it permits an in~

atitution'to be active in patents with a minimum financial outlay and it""
allows considerable'legal, marketing, and patent management expertise to be
tapped at no immediate cost to the institution. The chief disadvantage in
this arrangement is, of course, that a substantial portionpf any royalties
earned is shared with the patent management group as compensation for ser­
vices. Also, because of the large number of inventiona handled by organi~

zations of this type and the geographical limitations involved, it is '''"
possible that this arrangement will diminish the valuable personal input of
the inventor in development and marketing efforts.

These three routes of invention development need not be mutually ex­
clusive for an entire patent program. Many institutions utilize more than
one, depending on the type of invention reported and the location of the
various capabilities needed to develop it.

It ts advtsablefor an institution involved with patents to have
available the services of a patent attol:neytoanswer questions, interpret
the law, prepare, file and prosecute patent applications as the need
artses, and serve as a representative during patent-related negotiations.
Because of the diversity of complex patent subject matter generated in
colleges and universities, it is desirable that the attorney be affiliated
with a firm that includes individuals with a wide variety of technical
backgrounds. The American Patent Law Association can be of assistance in
making a selection.

10
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5. INVENTIONS UNDER SPONSORED RESEARCH PROGRAMS

Issues relating to patents and publications are frequently the most
difficult to resolve in negotiations with private research sponsors,
particularly industrial organizations. For that reason, it is important
that institutional policy is clear on the various options that are likely
to arise, or that there is a mechanism for resolving the issues without
undue delay. Becaus" the issues are so varied, the question of
institutional policy under research agreementsl<ith industrial and
other private sponsors is beyond the scope of this paper and is dealt with
in Uni t4 of this series, "Patent Clauses in Ittdustrial Research
Agreements. II

Res"arch agr"ements funded in whole or in part with Federal funds are
subject to the provisions of Public Law 96-517, as implemented by OKB
Circular A-124, and the F"deralAcquisition Regulations (FAR) in Subpart
27.3 and the standard clause at FAR 52.227-11. The obligations of a
university contractor under these regulations is discussed in detail in
Unit 2 of this series, "Patent Rights under Government Contracts."
However, since university patent policies and procedures must conform to
certain requirements set forth in these regulations, it Ls appropriate to
summarize them here since it is important to be familiar with these in
establishing institutional patent policies and administrative practices.

Obligations under Federal Sponsorship

The obligations of university contractors set forth in the standard
clause at FAR 52.227-11 (which is reproduced in Appendix 2 of Unit 2 of
this series) include the following.

FAR 52.227-11

(c) Invention disclosure, ehctian of title, and filing of patent
applications by the contractor

(1) Disclose subject inventions and any publications, sale or use
that may create a patent bar

(2) Elect whether or not to retain title
(3) File patent application on a timely basis

(d) Condi tionswhentheGovernmentmay obtain title.

Convey title to the ag"ncy when required and requested

(f) Contractor's action to protect the Government's interest

(1) Execute instruments to confirm government rights and convey
title per (d) above

11
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(2) Identify personnel responsl.ble for the administration of patent
matters, require eIDployees by written agreement to promptly
disclose inventions, and Lns t ruct; employees on the importance
of disclosing inventions

(3) Notify agency of decision not to prosecute" maintain or defend
a patent application '

(4) Include 'statement acknowledging Government support in patent
applications and patents issuing

(g) Subcontracts.

Include the appropriate patent dghts clause in subcontracts.

(i) Preference for United States industry

Do not without agency approval, grant exclusive licenses unless the
licensee agrees that products eubodying the invention w111 be
manufactured substantially in the United States.

(k) Special provisions for contracts with nonprofit organizations

( 1)
(2)

(3)
(4)

Limits right to assign
Limits the term of exclusive licenses to other than small
business firma ,
Requires sharing or royalties with inventors:'
Requiires that the balance of royaltiea aftera~ter certain
expenses be utilized for the support ofsc:ientif'le research and
education

12
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NCURA UNIVERSITY PATENT POLICIES AND PRACTICES

6. INVENTION DISCLOSURES

Of critical importance to the administration of a patent program, and
to adhering to obligations to research sponsors, is the prompt and proper
disclosure of inventions. The importance of the disclosure is set forth in
the fo !lowing sec tion in the language of NACUBO. 2: 6: L

Invention Disclosures (NACUBO)

An invention disclosure in this context is a complete description of
an invention written by the inventor to report an invention to the insti­
tution or a sponsor. Along with the original laboratory notebooks and
records it is one of the most important document.s in an institutional
patent program. The invention disclosure is based on the information
contained in. laboratory notebooks. (See Appendix B, "Guidelines for
Keeping Laboratory Records.")

It is customary for the office responsible for patents to provide ·a
disclosure form or set of guidelines for preparing disclosures. Whichever
is used, completeness is more important than format. The invention dis­
closure should be couched in good technical lattguage rather than in legal­
istic style. If the invention becomes the basis for a patent aplication, a
patent attorney Can put it in language that is acceptable to the Patent
Office.

The invention disclosure is valuable in several ways. Writing the
disclosure helps the inventor to mentally clarify the inventive concept

.and, if the concept has not yet been reduced to practice, to better
organize his or her thoughts concerning it. A good disclosure is essential
for the technical evaluation of the invention, for an accurate assessment
of its commercial feasibility, and for a determination of its patentabil­
ity. In the latter case, the disclosure is often used as the descriptive
information supplied to the Patent Office for making the novelty search.
Its clarity and completeness strongly affect the quality of the patent
search.

The invention disclosure may later be used as the basis for the
preparation of the patent application. Well-prepared disclosures readily
transmit the patentable idea to the patent attorney and assist in preparing
an application that precisely describes the invention. The less attorney
time required for this, the lower the cost to the institution. Finally,
when witnessed laboratory records bearing earlier dates are not available,
the invention disclosure can serve as proof of the date of conception, or
at least of the earliest recording of the invention. It thus may be an
important document in any controversy over which of two parties first made
the invention.

13
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Disclosurl!s of .invl!ntions arl! rl!quirl!d undar the tl!rms of. fl!dl!ral
rl!sl!arch agrl!l!ml!nts and must bl! sufficil!ntly compll!tl! and of a quality that
will allow thl! supporting agl!ncy to l!valuatl! and prl!parl! a patl!nt applica­
tion in thl! l!Vl!nt that thl! contract tl!rms l!ntitll! it to do so. A compll!tl!
and accuratl! invl!ntion dLsc Ioaure is l!xtrl!ml!ly important to patl!nt managl!­
ml!nt organizations bl!causl! thl!y arl! usually not locatl!d in closl! proximity
to thl! invl!ntor. Thl!sl! organizations must, thl!rl!forl!, rl!ly hl!avily on thl!
invl!ntor's writtl!n dl!scription to aSSl!SS thl! worth of the invl!ntion and to
de tl!rminl! any intl!ru t in accl!pting it and .in carrying it forward to
patl!nting and comml!rcial dl!vl!lopml!nt. (A typical Sl!t of instructions for
prl!paring invl!ntion disclosurl!s appl!ars &S Appl!ndix D.)
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ADMINISTRATIVE SERVICE I Supplement

Survey of Institutional Patent Policies
and Patent Administration

.T HE FOLLOWING DOCUMENT is based on a survey taken by the Society of Univer­
. sit}' Patent Administrators in 1977. Subjects of the survey were the patent poli­
cies of universities with employees who are members of the Society. As far as can be
determined, this is the first such survey since the publication in 1962 by the
National Academy of Sciences-National Research Council of University Research
and Patent Policies, Practices and Procedures. The latter document is primarily a
compilation of patent policies exactly as furnished by the institutions surveyed.

The 1977 survey was undertaken because of a growing interest in patents and
the perception of a need for an up-to-date survey of patent policies which would be
composed of carefully prepared questions and would provide analysis of the replies.
The questionnaire used in this survey is based on one that was tested at six institu­
tions and further refined before distribution. (A copy of the questionnaire is in­
cluded ~s Appendix A; responding institutions are listed in Appendix B.) .

Forty-eight major research institutions provided information for this document.
The answers to the survey questions have been tabulated and the implications of
these results are discussed. It will be noted that there is a wide variety of answers to
certain questions, which is a result of the differences in institutional organization
and practices. In some cases there are multiple answers to one question by the same
institution. In questions involving titles, where many variations are possible, the
answers have been grouped by titles that are considered to be equivalent. Where
only one institution has responded in a particular way to a particular question, such
answers generally have been grouped as "other."

Although a number of institutions that were surveyed did not reply (a few with
large patent portfolios), the information provided and analyzed should be largely
representative of the general community of research universities.

2:4:2·

I. Name of institution (see Appendix B).

2. Who authorized the institution's patent policy?

(a) Trustees, regents, or equivalent 37
(b) President. chancellor, or equivalent S
(c) Faculty 2
(d) Other (such as state law or

state agency) 4

48

COP,fiibl e 1971 NA{"UBO

Where an institution checked more than one an­
swer, this has been interpreted to mean that more
than one body acted on the policy. In such cases,
only the highest-ranked body was counted.

3. What officeadministers the patent policy?

Research administration office 18
Vice president or dean of research 10
Research foundation 8

r-MRUI IV',



2:4:2 Supplement

Vice president for administration 3
Patent committee 3
Patent office 3
Other 3

48

4. To whom is the office in (3) above respon­
sible?

Vice president, vice chancellor, .
provost, or similar officer 24

President 12
Trustees 3
Director of foundation 3
Dean 3
Other 3

48

5. Is there a patent committee?

Yes
No

34
14

48

8. Does the patent policy cover:

(a) Faculty 47
(b) Professional staff 47
(c) Nonprofessional staff.. 43
(d) Graduate students employed by

institution 46
(e) Graduate students not employed by .

institution 25
(f) Undergraduates employed by

institution 42
(g) Undergraduates not employed by

institution 21

Of the institutions responding, one had not yet
adopted a patent policy, which accounts for the
maximum number of 47 rather than 48. The sig­
nificant decrease in coverage for both graduate
and undergraduate students not employed by the
institution probably relates to the fact that em­
plcyment Tand thus the payment of salary) ill
used in many cases as the basis for a university
claim to equity in inventions. rather than the pro­
visions of funds or facilities (see 15 below). .

>

6. What is the composition of the patent com­
mittee?

Faculty and administration 23
Faculty only 7
Faculty, administration, and students 4

34

Note that four institutions have patent commit­
tees that include students (presumably graduate
students).

7. What are the functions of the patent com­
mittee?

Formulate patent policy 22
Determine royalty distributions 16
Make decisions on patenting inventions 26
Negotiate license arrangements 2
Other 5

71

This question received multiple answers and all
functions may not have been described. For ex­
ample, some patent commiltees may be involved
in arbitration (see 16 below) but this item was
mentioned only once.

2

9. By which of the following does the institution
control the disposition of patent rights (with
the understanding thalli sponsor may sub­
sequently take control)?

(a) Taking title to inventions 36
(b) . Directing or approving disposition

by inventors 11
(c) The voluntary referral of an

invention to the institution if
there. is no sponsor requirement 11

. -
58

Eight institutions checked both (a) and (b), which
may' mean that the policy is covered by (b), but
that in some cases the inventor is required or
elects to give title to the institution as provided for
under (a). However, two of these eight institu­
tions also checked (c), possibly an altempt to
cover both inventions in which the institution has
an equit)· and those in which it does not (see IS
below). The remaining nine institutions in cate­
gory (c) constitute a large. number in which the
institution exercises no control at all (unless there
is a sponsor requirement),



SURVEY OF INSTITUTIONAL PATENT POLICIES 2:4:2·

A policy as in (b) of directing or approving dis­
position by inventors provides much greater flex­
ibility than that listed in (a). Under (b), title can
be directed to the institution, to a patent '\l~nage­

ment firm, or to the.government or anotherspon­
sor without the necessity of title first going to the
institution.

II. Does the institution use, or have its admin­
istrators considered using a single agreement
to cover both patents and copyrights?

)'es 13
No 35

48

10. Does the institution enter into agreements
with possible inventors (see 8 above) to es­
tablish patent rights? Complete only one re­
sponse:

The twenty-four institutions responding affirma­
tively to (a) or (b) are .well co~ered insofar as
the requirements of sponsored ~esearch, particu­
larly government-sponsored research, are con­
cerned. Institutions covered by (c) and (d) are
not Iully meeting the obligations of sponsored re­
search, since these obligations extend to all per­
sons who participate in or perform part of the
work, not only those who are employed by. and
paid Crom a grantor contract. The four institu­
tions responding affirmatively to (e) are not in
compliance unless the terms of the applicable
patent policy can be held to be as legally binding
as an individual agreement.

For inventions that result from research which is
not sponsored, the thirty institutions designating
(a) or (c) are all fairly well covered,except that
(c) would not apply, for example, to a graduate
student who makes an invention but is not em­
ployed by the institution. Among the other seven­
teen respondents there is a gap that is partly ex­
plained by the eleven who responded to 9(c)
above (in Which referral of an invention to the
university is entirely volunt~ry. ~nless there are
sponsored research requirements).

12. Are one or more patent management firms
used? If so, give names.

Research Corporation was predominant, followed
at a distance by Battelle, University Patents, Inc.,
and others.'

40
8

48

)'es
No

13. If a decision is made in the institution (not
by a patent management firm) to make a
patent application, who makes the decision?

Patent committee 11
Research administration office 9
Associate provost, vice president,

or dean for research . 9
Research foundation 4
President 3
Vice president for business or finance 2
Patent office 2
Other (such as state, governing

board, inventor) 5
No answer 3

48

14. Does the institution's patent policy require
reporting by those covered by the policy (see
Sabove) of:

(a) All inventions, even if there is no
institutional or sponsor equity 19

(b) All inventions on which patents are
applied for, even though there is no
institutional or sponsor equity 5

(c) All inventions where there is some
institutional or sponsor equity 19

(d) Only those inventions that must
be reported to a sponsor 5

48

8

16

14

6
4

48

For all possible inventors .
For all possible inventors who
participate in sponsored research
For all possible inventors who
are employed
For all possible inventors who
are employed only in sponsored
research
No agreements with anyone

(c)

(a)
(b)

(d)

(e)

3



2:4:2 Supplement

Institutions that are diligent in pursuing technol­
ogy transfers and public use of their inventions
prob~bly fall into group (a).

16. Isarhitration or some other form of decision,
making provided for in the. event of a dis­
agreement as to the institution's equity or
rights in an invention?

40
8

48

22
26

48

Yes
No

Yes
No

The absence of arbitration provisions in twenty­
one institutions is somewhat surprising.

17. Does the institution ever relinquish to the
inventor its rights to an invention?

If so, under what circumstances?

Miscellaneous answers included cases in which
sponsor and institution chose not to patent.

18. Does the institution ever handle for inventors
those inventions in which it has no equity?

If "yes," what are the conditions?

Mlscellaneous answers lncluded.paylng more than
normal royalties to the inventor}

19. If the institution retains patent rights for in­
ventions, what share of royalties is paid to
the inventor(s)? Net or gross?

Maximum possible 1
Net 80% scaled' down to 25% as total

royalty increases 2
Gross 50% plus first $3,000, then

25% to $13,000, then I 5% 2
Net 60% 0-$25,000; 50% $25,000­

$50,000; 40%$50,000-$75,000:
30% above $75,000 1

Net 50% plus first $1,000 of
institution's net 1

Gross 15% plus 50% of additional net 1
Net 50% 6
Net 50% or gross 25% 1
Net 50% maximum, 20% minimum by

arbitration 1
Net 50% after first $5,000 net 1
Net 50% until expenses, then 20%

of gross 1
Net 42.5% 1
Net 40% 1

What is the basis of the institution's claim
for institutional equity in an invention? That.
is, what is the legal consideration for the
institution to obtain rights? .

(a) Payment of salary or stipend 29
(b) Provision of funds orfacilities 34
(c) Other (such as patent services

furnished to inventor or state
legal requirements) 7

70

Yes
No

15.

Twenty-two institutions checked more than one of
the answers. Twenty-one of these responded to
both (a) and (b). There is a question as to
whether the citation of salary or stipend as a con­
sideration for patent rights is reasonable or even
legally enforceable.' Faculty are not employed to
develop patentable inventions, their salaries and
promotions are not based on the value of inven­
tions they may make, and where they have tenure,
according to Blackwell, "the agreement by the
college to continue to employ them would not, so
far as they are concerned, constitute considera­
tion."?

The provision of funds and facilities for research
does not have the handicap of (a) above and can
be used for both employed and non-employed in­
ventors (such as students). Further, the institu­
tion would have no equity (unless the inventor
would choose to handle it through the institution)
in an invention whose conception or. reduction to
practice docs not involve institutional funds or
facilities.

27
21

48

I See Blackwell. T. E. Co/l"'r Law, (Wa,hin,.on,
D.C.: American Council on Education, 1961.) pp. 175­
180. "The Admini~lrOilion DC Faculty -Palenrs."

2 Ibid. p, 179.
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SURVEY OF INSTITUTIONAL PATENT POLICIES 2:4:2

Note that more than half of the responding insti­
tulions have no IPAs. ..

22. Does. the institution have any institutional
patent agreements (lPAs) with federal agen­
cies? If so, list the agencies.

24. Under the arrangements described in (23)
above, is there any provision for royalties or
other reimbursement to the institution, such as
increased indirect costs?

Eight institutions used more than one method of
obtaining invention disclosures. It is likely that
a greater number used more than one method
but did not indicate this.

3
2

56

10
11
3

24

21
17

Both HEW and NSF
HEW only
NSF only

Royalties
Increased indirect costs

. Annual inventionstatement
Other

23. In negotiating sponsored research iagree-.
ments with industry, does the institution ac­
cept requirements for sponsor to obtain:

(a) Tille to all inventions 27
(b) Exclusive license 26
(c) Exclusive license for liIllitedperiod 16
(d) Exclusive license for limited period

with march-in rights for lack of
diligence 28

(e) Nonexclusive license 31
(f) Other 7

145

Many institutions indicated more than one an­
swer; three questions were the average number of
these. The number of (a) and (b) answers could
cause' concern about the diligence of institutional
endeavors for protection of the public interest.
Where title to inventions is given to a sponsor as
in (a), the inventor's normal share of royalties
under a patent policy presumably disappears.

Net 40% 0-$50,000; 30% $50,000-
$100,000; 15% above $100,000 2

Gross 15% until costs recovered,
then 40% net . 1

Net 33% 1
Gross 28% 1
Net 25% 5
Gross 20% 1
Gross 15% 9
~tI5% 4
Case by case 3
No answer 1

48

20. What disposition is made of the institution's
share of royalties?

Research 26
General institutional funds 10
Research and patent costs. 6
Education and research 3
Patent costs 2
Other 1

48

Although the difference between gross and net
royalties varies widely from patent to patent, the
answers to this question are listed such that the
amounts to inventors decrease in order of total
royalties from top to bottom. The median an­
swer is 33% of net royalty income for the inven­
tor. Royalty shares, to inventors appear to have
increased significantly since the 1962 survey re­
ferred to at the beginning .of this document. The
method of giving the inventor.a large initial share
and decreasing on :a sliding scale (indicated in
five of the answers) has the merit of providing a
climate of greater cooperation among researchers
by reducing the potential rewards to the one re­
searcher who is named the legal inventor.

21. What steps, if any, are taken to insure that
all inventions are properly disclosed?

None (although the patent policy may
so require) 23

Regulations II
Periodic reminders 8
Periodic meetings 5
Specialeducational program 4

5
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None 10

48

Supplement

27, How many of the patents listed in (26)
above were issued? 937

As in' 23(a) above, where the compensation to
the institution for patent rights consists of in­
creased indirect costs or is nonexistent, the inven­
tor's share of royalties presumably disappears.

25. For inventions owned or controlled by the
institution and not assigned to a patent man­
agement organization,' which of the cate­
gories of (23) above best describe the insti­
tution's policies for assignment or licensing?

(a) Title to all inventions 3
(b) Exclusive license 11
(c) Exclusive license for limited period 8
(d) Exclusive license for limited period

with march-in rights for lack of
diligence 19

(e) Nonexclusive license 13
({) Other 5

59

28, How many of the patents that were
issued (see 27 above) were
licensed? 469

These answers indicate a high ratio--fifty per­
cent-of patents licensed to patents issued.

ApPENDIX A: UNIVERSITY PATENT POLICIES AND

PATENT AnMINISTRATION QUESTIONNAIRE

1. Name of Institution

2. Who authorized your patent policy?

~. Trustees or regents.

b. Faculty

c.President or chancellor

d. Other (please specify)

3. What office administers the.patent policy?

26. HoY/many patents were applied tor on the
institution's inventions during the last ten
years by:

Only eleven institutions indicated more than one
answer. Note that niany more of the responding
institutions indicated willingness to give greater
tights to a research sponsor (see 23 above) than
to a licensee or assignee.

Although the number for anyone institution
varies from I to 1SO for the total of categories
(a) through (e) combined, the average is 37 per
institution, or about 4 per year per institution.
While this may not appear to be a large number,
over a ten-year period the total of 1787 tor all
institutions is significant.

(a) Inventor
(b) Institution
(c) Palent management.

organization
(d) Industrial sponsor
(e) Government sponsor

165 (known)
889.

554
119

60 (known)

1787

4. Tewhom is thatoffice resll.ilnsible?

5, Is there a patent committee?

6. What is i.1s composition?

7. What are the functions of the patent
committee?

8. Does the patent policy cover:

a. Faculty

b. Professional staff
e.. Nonprofessional staft

d. Graduate students employed by
university .

e. Graduate students not employed by
university

f. Undergraduates employed by university

g. Undergraduates not employed by
university

9. Does your institution control the disposition
of patent rights by either (it is ullderstood
that a sponsor may subsequently take con­
trol) :

6



SURVEY OF. INSTITUTIONAL. PATENT POLICIES

Taking title to inventions
Or directing or approving disposition by

inventors
Or is the referral ofan invention to the

university voluntary if there is no spon­
sor requirement

10. Do you enter into agreements with possible
inventors (see 8 above) to establish patent
rights (complete only one response)
a. For all possible inventors from 8 above

(specify a, b, c, d ... etc)
b. For all possible inventors from 8 who

participate in sponsored research (specify
a,b,c .•. etc)

c. For all possible inventors from 8 who are
employed (specify a, b, c ... etc)

d. For all possibleinventors from 8 who are
employed iust in sponsored research
(specify a, b, c ... etc)

II. Do you or have you considered using a sin­
gle agreement to cover both patents and
copyrights? .

12. Is one or more patent management firm
utilized and if so give names?

13. If the institution (not a patent management
firm) decided to make a patent application,
what office makes this decision?

14. Does your patent policy require reporting
by those covered by the policy (see 8) of:
a. A /I inventions made even though there is

no institutional or sponsor equity, or
b. All inventions made on which patents are

applied for, even though' there is no insti­
tutional or sponsor equity, or

c. All inventions made where there is some
institutional or sponsor equity, or

d. Only those inventions made which must
be reported to a sponsor

IS. What is the basis of the institution's claim
for institutional equity in an invention, i.e,

2:4:2

what is the legal consideration for the uni­
versity to obtain rights?
a. Payment of salary or stipend
b. Provision of funds or facilities
c. Other

16. Is arbitration or some other form of decision­
making provided for in the event of a dis­
agreement as to the institution's equity or
rights in an invention?

17. Does the institution ever relinquish its rights
to an invention back to the inventor?If yes,
under what circumstances?

18. Does the institution handle inventions for
inventors in which it has no equity? If yes,
what are the conditions?

19. If the institution retains patent rights for in­
ventions, what share of royalties is paid to
inventor(s)? Net or gross?

20. What· disposition is made of institution's
share of royalties?

21. What steps if any are taken to assure that
all inventions are properly disclosed?

22. Does your institution have any institutional
patent agreements (lPAs) with federal agen­
cies? If so, list agencies

23. In negotiating sponsored research agreements
with industry, do you accept requirements
for sponsor to obtain:

_a. Title to all inventions
b. Exclusive license
c. Exclusive license for limited period
d. Exclusive license for limited period with

march-in rights for lack of diligence
e. Nonexclusive license
f. Other

24. Under the arrangements described in 23
above, is there an)' provision for royalties or
other reimbursement to the university, such
as increased indirect costs?

7
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25. For inventions owned or controlled by the
institution and not assigned to a patent man­
agement organization, which of the cate­
gories of 23 above best describe the institu­
tion's policies for assignment or licensing?

26. How many patents were applied for on your
institution's inventions during. the last ten
years by:
Inventor

Institution

Patent Management Organization
Industrial Sponsor
Government Sponsor

27. How many of the above patents issued?

28. How many of the patents in 27 were licensed?

ApPENDIX B: INSTITUTIONS RESPONDING TO

PATENT SURVEY

University of Akron
Ball State University
Boston College .
Brown University
University of California System
California Institute of Technology
University of Cincinnati
Colorado State University Research Foundation
Concordia. University
University of Connecticut
Cornell University
University of Dayton
University of Delaware

. University of Denver
University of Georgia
University of Guelph
University of Houston

8

Supplement

University of Illinois at Urbana-Champaign
University of Iowa
University of Kansas
Kansas State University
Kent State University
University of Kentucky
Universite Laval
University of Maryland
University of Michigan
University of Minnesota
University of Mississippi
University of Nebraska
University of New Mexico
Research Foundation of State University of

New York
University of Oklahoma
University of Oregon
Princeton University
Purdue University
Rockefeller University
Rutgers University
Salk Institute
Simon Fraser University
University of Southern California
Southern Illinois University
Texas A&M Research Foundation
University of Toledo
University of Virginia
Virginia Polytechnic Instiluteand State University
Washington State University
University of Wisconsin
Yale University

Administrative Service supplements document pri....
ciples, policies. practices and procedures in the field of
college and unjver~ilY management, They provide addi­
tional information about subject fields or offer specific
guidance in regard 10 generally accepled principles ancl
policies. SuprlC'mcnts~ arc the resuh of a comprehensive
review process modeled after lbat used for the basic
chapters of the Service.
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NCURA TilE LAW OF COPYRIGHTS

-------------------- ._-----------_._------------

1. INTRODUCTION

On .October 19, 1976, the copyright law of thelJnited States was revised
with the passage of Public Law 94-553. the first revision of the law since
1911. This public law significantly changes many of the substantive
concepts of the copyright law in a manner which has direct application to
the university community.

Copyright law is a complex topic. However, the university research
administrator should, at minimum, have a general understanding of the
subject matter of copyrights, the exclusive rights in copyrighted works,
and the limitations on those exclusive rights which are reflected in the
"fair use" doctrine. These topics are addressed in the materials which
follow and should be read in the order listed.

1. Copyright Basics, Circular RI, issued by the U.S. Copyright Office
and reproduced hereafter provides an introduction to the law of
copyrights and to the Copyright Office, its procedures and forms.

2. Highlights of the New Copyright Law, Circular R99, issued by the
U.S. Copyright Office and reproduced hereafter provides a useful
comparison of the principal features of the new Act and the
pre-existing law.

3. Copyright Act of 1976 (P.L. 94-553). The sections of the Act most
pertinent to this course are reproduced hereafter for reference.

4. General Guide to the COpyright Act of 1976, by Marybeth Peters,
Senior Attorney-Adviser to the U.S. Copyright Office is an easy to read
overview of the Act. It was prepared as instructional material for
training the copyright office staff. Although not an official summary
of the law, it is a useful and prac tical guide for the layperson who
wishes to gain a basic understanding of its provisiona. The chapters
most pertinent to this NCURA material are underlined in the Table of
Content, reproduced hereafter. I

5. Publica tions of the Copyright Office, Circula.r R2, lis ts
publications available from the U.S. Copyright Office and other
sources, with instructions on how to order them. Reading the list of
publications, including thevariollls Congressional reports, gives one a
feel for the breadth and depth of copyright law and its administration.

"



NCURA THE LAW OF COPYRIGHTS

THE COPYRIGHT LAW AND ITS EFFECT ON UNIVERSITY COPYRIGHT POLICIES

Of the many changes introduced by the new copyright law three have
the most visible and direct effect on the duties and responsibilities of
research administrators within the university:

1. The doctrine of work made for hire;

2. The treatment of eomputer software within the new
law; and

3. The definition of "fair use."

1. Work made for hire

Secton 201 (a) of the Act states that copyright vests initially in
the "author" of the work. In the case of a "work made for hire," the
employer or other person for whom the work was prepared is considered the
author and, unless expressly agreed otherwise by the parties in wri ting, is
the copyright owner.

The Ac t defines "work made for hire" as:

"1. A work prepared by an employee wi thin the scope of his or her
own employment;"

"2. A workspeciaHy ordered or commissioned for use as a
contribution to a collective work,as a part of a motion picture or
other audiovisual work:, as a translation, as' a supplementary work, as
a compilation, as an instruetional text,as a test, as answer
material for a test, or as an atlas, if the parties expressly agree
in a written irtstrulllentsigned by tl).emthat the work shall be
considered a work made for hire ... " (See Section 101.)·

Under the new law, therefore, ,ny work prepared by an employee of the
universi ty wi thin the scope of his or her employment is a work made for
hire and is owned by the university. This is elearest with respect to data
generated by faculty, staff or student employees in the performance of a
sponsoredreseareh program· or while utilizing facilities or fundings
adlllinistered by the university, provided such use is not de minimus. On
the other hand, it seems equally clear that a member of the university
community who generates data without utilizing administered equipment,
funding or facilities and does not participate In a sponsored research pro­
gram, retains both the authorship and ownership of such data.

There are, however, a large number of individuals associated with
most universities (unpaid visiting scientists, fellows, students who mayor
may not receive some form of funding through the university while doing
thesis research, etc.) who, depending on the facts of the situation, mayor
may not under the law be viewed as employees pel:forming work within the

5
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NCURA THE LAW OF COPYRIGHTS

scope of their employment. Hanyof these uncertaintiesean only be
resolved by ensuring that there is a written agreement between the parties
under which the data generated constitutes a work made for hire if the work
performed falls within the definition of "work HADE? for hire" in Section
101 of the Copyright Law, or which provides for the transfer of copyright
from the non-employee to the institution if the work is not a statutory
"work MADE??? for hire.". UniversIties app roach this issue differently, as
will be seen from a comparison of sample policies.

2. Copyrighting computer software

While the original version of the 1976 Copyright Act made no
reference to computer software as such, Section 101 of Title 17 of the U.S.
Code was specifically amended in 1980 to include a definition of "computer
program." In addition, Section 117, which addressed whether a copyright
owner had greater or lesser rights with respect to an automatic storing,
processing ,or retrieval system than to other works proteetedunder Title
17, was amended by deleting reference to such automatic systems and
providing instead for a limitation on the exclusive rights of the copyright
owner of a computer program.

It is, therefore, clear that the statute is intended to extend
copyright protection to computer software and, in fact, the various
instructions issued by the Copyright Office for registration of literary
works, specifically include instructions for the registration of computer
programs.

Fair use

Section 107 of the Act recognizes and allows the "fair 'use" of a
copyrighted work for purposes such as criticism,comment, news reporting,
teaching (including multiple copies for classrooniuse), scholarship, or
research. In determining whether the use of a particular work in a
particular case is fair use, the statute lists the following factors to be
considered:

1. The purpose and character of the use, including whether such
luse is of a commmercial Inature or is,for nonprofit educa tiona1
purposes;

2. The nature of the copyrighted work;

3. The amount and substantiality ,of theportlon used in relation
to the copyrighted work as a whole; and

4. The effect of the use upon the potential market for or value of
the copyrighted work.

As a corollary to the doctrine of fair use, there !salsa a limited
reproduction right allowed libraries and archives under Section 108.
Research administrators who are responsible for approving extracts froni
copyrighted works or whose responsibility extends to the library system in
any way should become familiar with these sections of the statute.

6
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Copyright Basics
I , " '"" ,'; '>,,< :.;, , '"

On January 1, 1978. the Copyright ActDf1976(tltl.17ottli!l~ __~e)

cameintoeffect.ThisgeneralrevisiOltDf11le copyrlghtlall/oUh.~ $ales.th.
first such revision slnea 1909, mak"lmportantchange& itIourcq)yl'lgti1sysl8m
andsupersedes the previous Faderalcopyrlghl statute, i=orhlghllghtJoftheoverall
changesIn the copyright law, requestOlroular R99fromthe 9OPY!iRllt~,

,": -.a·; .....

WHAT COPYRIGHT IS

Copyright is a form of protection provided by the lawsof
theUnited States(title 17. U,S. Code) to theauthorsof "orig­
illal works of authorship" including literary, dramatic, mu­
sical, artistic,andcertainother intellectual works. Thispro­
tection is available to both -published and unpublished
works. Section 106of the Copyright Actgenerally givesthe
owner of copyright the exclusive rightto doandtoauthorize
others to do the following:

• To reproduce the copyrighted work in copies or
phonorecords;

• Toprepare derivative works based uponthe copyrighted
work:

• To distribute copies Orphonorecords of the copyrighted
work to the publicby saleor other transferof ownership,
or by rental, lease, or lending;

• To perform the copyrighted work publicly, in the caseof
literary, musical. dramatic, and choreographic works,
pantomines, and motion pictures and other audiovisual
works. and I

• To display the copyrighted work pUblicly, in thecaseof llt­
erary, musical, dramatic, andchoreographic works, pan­
tomimes, and pictorial, graphic, or sculptural works, in­
cluding the individuai images of a motionpictureor other
audiovisual work.

It is illegalfor anyone to violateanyof the rightsprovided
to the ownerof copyrightby the Act. Theserights, however,
are not unlimited in scope. Sections 107through 118 of the
Copyright Act establish limitations on these rights. In some
cases. these limitations are specified exemptions from
copyright liability. One majorlimitation is thedoctrineof "fair
use." which is nowgiven a statutorybasisby section 107of
the Act. Inother instances, the limitation takesthe formof a
"compulsory license" under which certain limited uses of
copyrighted worksare permitteduponpayment of specified
royalties and compliance with statutoryconditions. For fur-

ther information'aboutthe llmitations of anyof theserights,
consult the CopyrightAct or write to the Copyright Office.

WHOCAN CLAIM COPYRIGHT

"

Copyright protection subsists from the time the work is
created in fixed form; that is, it is an incident of the process
of authorship. The copyright in the work of authorship tm­
mediately becomes thepropertyof the authorwhocreated
it. Onlythe authororthosederiying their rightsthrough the
authorcan rightfullyclaim copyright.

In the caseof worksmadefor hire,the employer andnot
the employee is presumptivelycohsidered the author. Sec­
tion 101 of the copyright statutedefines a"work madefor
hire" as:

(1) a workprepared by anemployee Within thescope of
his or her employment; or

(2) a work specially ordered or commissioned for use
asacontribution to acollective work,asapartofa motion
pictureor other audiovisual work, as a translation, as a
supplementary work,asa compilation, asaninstructional
text,asatest,asanswermaterial for a test,orasanatlas,
if the parties expressly agree in a,written instrument
signed by them that the work shallbe considered a work
madefor hire....
Theauthorsof a jointworkareco-owners altha copyright

in the worll, unlessthere is an agreement to the contrary.
Copyrightin eachseparate contribution toa periodical or

othercollecllvework isdistinclfromcopyright in the collec­
tiveworkasa wholeandvests initiallywith the authorof the
contribution.

Two General Principles

• Mere ownership of a book, manuscript, painting, or any
othercopyor phonorecord doesnotgivethe possessor the
copyright. The law provides that transfer of ownership of
any material object that embodies a protected work does
not of itself conveyany rights in the copyright.
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• Minors may claim copyright, but state laws may regulate
the business dealings involving copyrights owned by mi­
nors. For information on relevant state laws, it would be well
to consult an attorney.

COPYRIGHT ANDNATIONAL ORIGIN OFTHEWORK

Copyright protection is available for all unpublished
works, regardless of the nationality or domicile of the
author.

Published works are eligible for copyright protection in
the United States if anyone of the following conditions is
met:
• On the date of first publication, one or more of the authors

is a national or domiciliary Ofthe United States or is a na­
tional, domiciliary, or sovereign authority of a foreign na­
tion thaiis a party to a copyright treaty to which the United
States is also a party, or is a stateless person wherever
that person may bedomiciled; or

• The work is first published in the United States or in a for­
eign nation that, on the date of first publlcation, is a party
to the Universal Copyright Convention; or the work
comes witl1lt\ the scope of a Presidential proclamation.

THE MANUFACTURING CLAUSE

The manufacturing clause in the copyright law, section
601 of the 1976 Copyright Act (title 17, U.S. Code), was ex­
tended by Congress in July t982 until July 1, t986; without
this congressional action, the manufacturing provisions in
the copyright law would have expired on July 1, 1982.

The manufacturing clause applies only to published
works, primarily textual, written by United States authors 01'
domiciliaries. The provisions require that copies of a work
"consisting preponderantly of nondramatic literary material
that is in the English language" be manufactured in the
United States or Canada in order to be lawfully imported
and publicly distributed in the United States. There are sev..
eral exceptions to the provisions; they relate to three gen­
eral categories: the nature of the work, the processes used
to manufacture the copies, or certain facts existing at the
time of importation or distribution of copies in the United
States. One of the exceptions of the third type provides tor
the issuance of an Import Statement which will permit the
importation of up to 2,000 copies of a foreign edition when
certain conditions are met.
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For further information on the issuance of import state-
ments (Form IS), please write to:

Information and Publications Section, LM-455
Copyright Office
Library of Congress
Washington, D.C. 20559

WHAT WORKS ARE PROTECTED

Copyright protection exists for "original works of author­
ship" when they become fixed in a tangible form of expres­
sion. The fixation does not need to be directly perceptible,
so long as it may be communicated with the aid of a machine
or device, Copyrightable works include the following
categories:
(1) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;
(5) pictorial,graphic, and~sculpturalworks;
(6) motion pictures and other audiovisual works; and
(7) sound recordings.""

This list is illustrative and is not meant to exhaust the cate­
gories of copyrightable works, These categories should be
viewed quite broadly so that, for example, computer pro-,
grams and most "compilations" are.registrable as "literary'
works"; maps and architecturel blueprints are registrable as
"pictorial, graphic, and sculptural works."

WHAT IS NOTPROTECTED BYCOPYRIGHT

Several categories of material are generally not eligible
for statutory copyright protection. These include among
others:
• Works that have notbeen fixed in a tangible form of ex­

pression. For example: choreographic works which have
not been notated or recorded, or improvisalicnal
speeches or performances that have not been written or
recorded. .

• ntles, names, short phrases,and slogans; familiar sym­
bols or designs; mere variations of typographic ornamen­
tation,lettering, or coloring; mere listings of ingredients or
contents.

• Ideas, procedures, methods, systems, processes, con­
cepts, principles, discoveries, or devices, as distin­
guish.ad from a description, explanation, or illustration.



• Works consisting entirely of information that is common
propertyandcontaining nooriginalauthorship. Forexam­
ple: standard calendars, height and weight charts, tape
measures and rules, and lists or tablestaken from public
documents or other common sources.

HOWTO SECURE A COPYRIGHT

Copyright Secured Automatically Upon Creation

Theway in which copyright protection is secured under
thepresent law is frequently misunderstood. Nopublication
or registration or other action in the Copyright Office is
required to secure copyright under the present law,Unlike
theprevious law, which required either puollcatlon with the
copyright noticeor registration in the Copyright Office (see
NOTE below). There are, however, certain definiteadvan­
tages to registration. (See page 9.)

Underthe presentlaw, copyrightissecured automatically
whenthe work is created, and a work is "created"whenit is
fixed in a copy or phonorecord for the first time. In general,
"copies"arematerialobjectsfromwhicha workcanberead
or visuallyperceived either directly orwith the aid of a ma­
chine or device, such as books, manuscripts, sheetmusic,
film, videotape, or microfilm. "Phonorecords" are material
objectsembodying fixationsof sounds(excluding, bystatu­
tory definition, motion picture soundtracks), such as audio
tapesandphonograph disks.Thus,forexample, a song(the

"work") can be fixed in sheet music ("copies") or in phono­
graph disks ("phonorecords"), or both.

If a work is prepared over a periodof time, the part of the
work existing in fixed form on a particular date constitutes
the created work as of that date.

----------------

PUBLICATION

Publication is no longer the key to obtaining statutory
copyright as it was under the Copyright Act of 1909. How­
ever, publication remains importantto copyright owners.

The CopyrightAct defines publication as follows:

"Publication" is the distribution of copies or phono­
records of a work to the publicby saleor othertransfer of
ownership, or by rental, lease, or lending. The offering to
distributecopies or phonorecords to a group of persons
for purposes of further distribution, public performance,
or public display, constitutes publication. A public per­
formance or displayof a workdoesnotof itselfconstitute
publication.

A further discussion olthe definitionof "publication" can
be found in the legislative historyof the Act.The legislative
reports define "to the public" as distributionto persons un­
der no explicit or implicit restrictionswith respect to disclo­
sure of the contents. The reports state that the definition

.makes it clear that the sale of pnonorecords constitutes
pUblication of the underlying work,forexample, themusical,
dramatic, or literarywork embodied in a phonorecord.The
reports alsostatethat it is clear that anyform of dissemina­
tion inwhichthe materialobjectdoesnotchangehands, for
example, performancesor displays on television, is not a
publication no matter how manypeople areexposed to the
work. However, when copies or phonorecords are offered
for saleor leaseto a groupof wholesalers, broadcasters, or
motion picture theaters, publication does take place if the
purposeis further distribution,publicperformance, or pUb­
lic display.

Publication is an important concept in the copyright law
because upon publication, several significant conse­
quencesfollow. Amongthese are:

e When a work is published, all published copies should
beara noticeof copyright. (Seediscussion belowof "no­
tice of copyright.")

.. Works that are published with notice of copyright in the
UnitedStates are subject to mandatorydepositwith the
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Library of Congress. (See discussion on page lOon
"mandatory deposit. ")
• Publication of a work can affect the limitations on the ex­

clusive rights of the copyright owner that are set forth in
sections 107 through 118 of the law.

• The year of publication is used in determining the dura­
tion of copyright protection for anonymous and pseudony­
mous works (when the author's identity is not revealed in
the records of the Copyright Office) and for works made
for hire.

• Deposit requirements for registration of published works
differ from those for registration of unpublished works.
(See discussion on page 9 of "copyright registration"
procedures.)

NOTICE OF COPYRiGHT

When a work is published under the authority of the copy­
right owner, a notice of copyright should be placed on all
publicly distributed copies and on all publicly distributed
phonorecords of sound recordings. This notice is required
even on works published outside of the United States. Fail­
ure to comply with the notice requirement can result in the
loss of certain additional rights otherwise available to the
copyright owner.

The use of the copyright notice is the responsibility of the
copyright owner and does not require advance permission
from, or registration with, the Copyright Office.

Form of Notice for Visually Perceptible Caples

The notice for Visually perceptible copies should contain
all of the following three elements:

1. Thesymbol © (the letter C in a circle), or the word "Copy­
right," or the abbreviation "Copr."

2. The year of first publication of the work. In the case of
compilations or derivative works incorporating previ­
ously published material, the year date of first publica­
tion of the compilation or derivative work is sufficient.
The year date may be omitted Wherea pictorial, graphic,
or sculptural work, with accompanying textual malter, if
any, is reproduced in or on greeting cards, postcards,
stationery, jewelry, dolls, toys, or any usefularticles.

3. Thename of the ownerofcopyright in the work, or an ab­
breviation by which the name can be recognized, or a
generally known alternative designation of the owner.

Example: © 1982 John Doe
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The "C in a circle" notice is required only on "visually per­
ceptible copies." Certain kinds of works, for example, mu­
sical, dramatic, and literary works, may be fixed not in "cop­
ies" but by means of sound in an audio recording. Since
audio recordings such as audio tapes arid phonograph
disks are "phonorecords" and not "copies," there is no re­
quirement that the phonorecord bear a "C in a circle" notice
to protect the underlying musical, dramatic, or literary work
that is recorded.

Form of Notice for Phonorecords of Sound
Recordings

The copyright notice for phonorecords of sound record­
ings' has somewhat different requirements. The notice ap­
pearing on phonorecords should contain the following three
elements:

• The symbol ® (the letter P in a circle); and
• The year of first publication of the sound recording; and
• The name of the ownerbf copyright in the sound record­

ing, or an abbreviation by which the name can be recog­
nized, or a generally known alternative designation of the
owner. lithe producer of the sound recording is named on
the phonorecord labels or containers, and if no other
name appears in conjunction with the notice, the produc­
er's name shall be considered a part of tfle notice.

E;xample; ®1982 A.B.C., Inc.

Position of Notice

The notice should be affixed to copies or phonorecords of
the work in such a manner and location as to "give reason­
able notice of the claim of copyright:' The notice on phono­
records may appear on the surface of the phonorecord or on

·Sound recordings are definedas "works that resulUromthe fixationof a
seriesofmusicaj, spoken,orathm: sounds. butnotincluding thesoundsac­
companying a mononpictureor other audiovisuat work. regardless of the
natureof thematerialobjects.suchasdisks,tapes.orotherphonorecords,
in which they are embodied."



the phonorecordlabel or container. provided the manner of
placement and location gives reasonable notice of the
claim. The three elements of the notice should ordinarily
appear together on the copies or phonorecords. The Copy­
right Office has issued regulations conceming the form and
position of. the copyright notice in the Code of Federal
Regulations (37 C.F.R. Part 201); copies of these regula­
tions are available from the Copyright Office as Circular R96
201.20.

Publications Incorporating United
States Government Works

Whenever a work is published in copies or phonorecords
consisting preponderantly of one or more works of thie
United States Government. the notice of copyright shall,

also include a statement identifying, either affirmatively or
negatively. those portions of the copies or phonorecords
embodying any work or works protected by title 17 of the
United States Code.

Unpublished Works

The copyright notice is not required on unpublished
works. To avoid an inadvertent publication without notice,
however, it may be advisable for the author or other owner of
the copyright to affix notices, or a statement such as Un­
published Work @ 1982 John Doe, to any copies or phone­
records which leave his or her control.

Effect of Omission ofthe Notice or OfError in the
Name or Date

Unlike the law in effect before 1978, the new Copyright
Act, in sections 405 and 406, provides procedures for cor­
recting errors and omissions of the' copyright notice on
works published on or after January 1, 1978.

In general, the omission or error does not automatically
invalidate the copyright in a work ifteglstration for the work
has been made before or is made within 5 years after the
pUblication without notice. and a reasonable effort is mede
to add the notice to all copies or phonorecords that are dis­
tributed to the public in the United States after the omission
has been discovered.

HOW LONG COPYRIGHT PROTECTION ENDURES

Works Originally Copyrighted on or After January 1,
1978

A work that is created (fixed in tangible form for the first
time) on or after January 1. 1978. is automatically protected
from the moment of its creation. and is ordinarily given a
term enduring for the author's life, plus an additional 50
years after the author's death. In the case of "a joint work
prepared by two or more authors who did not work for hire,"
the term lasts for 50 years after the last surviving author's
death. For works made for hire, and for anonymous and
pseudonymous works (unless the author's identity is re­
vealed in Copyright Office records). the duration of copy:
right will be 75 years from publication or 100years from cre­
ation, Whichever is shorter.

Works that were created before the present law came into
effect, but had neither been published nor registered for
copyright before January 1, 1978, have been automatically
brought under the statute and are now given Federal copy'
right protection. The duration of copyright in these works
will generally be computed in the same way as for works
created on or after January 1, 1978: the life-plus-50 or
75/100-year terms will apply tothem as well. However, all
works in this category are guaranteed at least 25 years of
statutory protection.

Works Copyrighted Before January 1. 1978

Under the law in effect before 1978, copyright was se­
cured either on the date a work was published, or on the
date of registration if the work was registered in unpublished
form. In either case, the copyright endured for a first term of
28 years from the date it was secured. During the last (28th)
year of the first term, the copyright was eligible for renewal.
The new copyright law has extended the renewal term from
28 to 47 years for copyrights that were subsisting on Janu­
ary 1, 1978, making these works eligible for a total term of
protection of 75 years. However, the copyright·must be
timely renewed to receive the 47-year period of added pro­
tection. For more detailed information on the copyright
term, write to the Copyright Office and request Circulars
R15a and R15t. For information on how to search the Copy­
right Office records concerning the copyright status of a
work, ask for Circular R22.

TRANSFER OFCOPYRIGHT

Any or all of the exclusive rights, or any subdivision of
those rights. of the copyright owner may be transferred. but
the transfer of exclusive rights is not valid unless that trans­
fer is in writing and signed by the owner of the rights con-
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veyed (or such owner's duly authorized agent). Transfer of a
right on a nonexclusive basis does not require a written
agreement.

A copyright may also be conveyed by operation of law and
may be bequeathed by will or pass as personal property by
the applicable laws of intestate succession.

Copyright is a personal property right, and it is subject to
the various state laws and regulations that govern the own­
ership, inheritance, or transfer of personal property as well
as terms of contracts or conduct of business. For informa­
tion about relevant state laws, consult an attorney.

Transfers of copyright are normally made by contract.
The Copyright Office does not have Orsupply any forms for
such transfers. However, the law does provide for the recor­
dation in the Copyright Office of transfers of copyright own­
ership. Although recordation is not required to make a valid
transfer as between the parties, it does provide certain legal
advantages and may be required to validate the transfer as
against third parties. For information on recordation of
transfers and other documents related to copyright, write to
the Copyright Office for Circular R12.

TERMINATION OF TRANSFERS._._m.... _. ...... . _
Under the previous law, the copyright in a work generally

reverted to the author, if living, or if the author was not living,
to other specified beneficiaries, provided a renewal claim
was registered in the 28th year of the original term. The
present law drops the renewalfeature except for works al­
ready in their first term of statutory protection when the
present law took effect. Instead, the present law generally
permits termination of a grant of rights after 35 years under
certain conditions by serving written notice on the trans..
feree within specified time limits. I

For works already under statutory copyright protection,
the present law provides a similar right of termination cover..
ing the newly added years that extended the former maxi­
mum term of the copyright from 56 to 75 years. __ For further
information, write to the Copyright Office for Circulars R15a
and R15t.

INTERNATIONAL COPYRIGHT PROTECTION

There is no such thing as an "international copyright" that
will automatically protect an author's writings throughout
the entire world. Protection against unauthorized use in II

particular country depends, basically, on the national laws
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of that country. However, most countries do offer protection
to foreign works under certain conditions, and these condi­
tions have been greatlysimplified by internationalcopyright
treaties and conventions. For a list of countries which main­
tain copyright relations with the United States, write to the
Copyright Office and ask for Circular R38a. .

The United Slates is amember 01 the Universal Copyright
Convention (the UCC), which came into force on Septem­
ber 16, 1955. Generally, a work by a national or domiciliary
of a country that is a member of .the UCC or a work first pub­
lished in a UCC country may claim protection under. the
UCC. If the work bears the notice of copyright in the form
and position specified by the UCC, this notice will satisfy
and substitute for~ny other formalities a UCC member
country would otherwise impose as a condition of copyright.
A UCC notice should consist of the symbol © accompanied
by the name of the copyright.proprietor and the year of first
publication of the work.". __

An author who wishes protection for his or her work in a
particular country shouldfirst find out the extent of protec­
tion offorei9n works in that country. If possible, this should
be dOnebefore the work is published anywhere, since pro­
tection may often depend on the facts existing at the time of
first publication.

If the country in which protection is sought is a party to
one of the international copyright conventions, the work
may generally be protected by complying with the condl- \
lions of the convention. Even if the work cannot be brought
under an international convention, protection under the
specific provisions of the country's national laws may still be
possible. Some countries, however, offer little or no copy­
right protection for foreign works.

._._ . . __ "-_m .__ __ _ n •••

COPYRIGHT REGISTRATION

In general, copyright registration is a legal formality in­
tended to make a public record of the basic facts of a
particular copyright. However, except in two specific situa­
tions'-registration is not a condition of copyright protection.

"Works published with noticeofcopyrightprior10January1,1978, mustbe
registered andrenewed duringIhe first 28-year termof copyright 10main­
tain protection.

Undersections 405 and406olthe CopyrightAct,copyright regislration
maybe required to preserve a copyright that would otherwise be invali­
datedbecause Ihecopyrightnoticewasomittedfromthe pubiished copies
orphonorecords, or thename oryeardatewas omitted, orcertain errors
were made inthe yeardate.



Even though registration is not generallya requirement for
protection, the copyright lawprovidesseveralinducements
or advantages to encouragecopyrightownersto makereg­
istration. Among these adliantagesare the following:

• Registration establishes a public record of the copyright
claim;

• Registration is ordinarily necessary before any infringe­
ment suits may be filed in court;

• If made before or within 5 years of publication, registra-
• tlon will establishprima facie evidencein court of the va­

lidity of the copyrightandof the facts statedin the certifi­
cate: and

• If registration is madewithin 3 monthsafter publication of
thework or prior to an infringementof thework. statutory
damagesandattorney'sfeeswill beavailabletothe copy­
right owner in court actions. Otherwise, onlyan award of
actual damages and profits is available to the copyright
owner.

Registrationmaybe madeatanytimewithinthe lifeof the
copyright. Unlike the law before 1978, when a work has
been registered in unpublished form, it is not necessaryto
make another registration when the work becomes pub­
lished (althoUgh the copyrightowner may registerthe pub­
lishededition, if desired).

---_._-_._-_._... _.- - _._---.~------_._._-

REGISTRATION PROCEDURES

In General

To register8 work, send the following three elementsto
the CopyrightOffice in the same envelope or package to
the RegisterofCopyrights, CopyrightOffice, LibraryofCon­
gress,Washington, D.C. 20559: (seepage 12for whathap­
pens ilthe elementsare sent separately),

1. A properlycompleted application form:
2, A nonreturnable filing tseot $10 for each application;
3. A deposit of the work beingregistered, The deposit re­

qUirementswilivary in particularsituations. The general
requirements are as follows: '

• If the work is unpublished, one complete copy or
phonorecord.

• If the work was first published in the UnitedStates on or
after January 1, 1978, two complete copies or phono­
recordsof the best edition.

• If the workwas first published intheUnite~ Statesbefore
January 1,1978, two complete copiesor phonorecords of
the work as first published.

• If the work was first published outsidethe UnitedStates,
wheneverpublished, one complete copy or phonorecord
of the work as first published.

• If the work i,s a contributionto a collectiveworK, andpub­
lished~fter January1,1978, onecomplete copyorphone­
record,of the best edition of the collectivework.

,,': . l'j.~ .~; t.

. . '. ,l-~ .: '._ ",: '. " ...:.:":"'_.'_" ; •.;~ ", '~">":::';'~'"

NOTE; ...,tm.'~~,~'t~
condItlontor~JW!t"IliI4;_._"~_l'~IlFId wllh 1M IUtt10i Iiation ofthe '.. 'J

'.~, ',Ii'" ' .' "', ,,--..,'.l:
._..~., ,;""", !tJ::' ,.
~~ ,'Ift--'-' . " " .',
~~'lfli"::;t"",~,.." "m~.. ,n_ '.,' ',0,,'" ' ,

~"'~IaW..~,., ,', ,f, , lClrltor tIl6oe.... r.«> ;-," ,
:;~>t:i ~ e.",' ",.' ,,~\....,.\~il1?· ,
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Unpublished Collections

A work may be registered in unpublished form as a "col­
lection," with one application and one fee, under the follow­
ing conditions:

• The elements of the collection are assembled in an or­
deriy form:

• The combined elements bear a single title identifying the
collection as a whole:

• The copyright claimant in all the elements and in the col­
lection as a whole is the same; and

• All of the elements are by the same author, or, if they are
by different authors, at least one of the authors has con­
tributed copyrightable authorship to each element.

Unpublished collections are indexed in the Cafalog of
Copyright Entries oniy under the collection titles.

Special Deposit Requirements

The Copyright Act gives the Register of Copyrights au­
thority to Issue regulations making adjustments in the statu­
tory deposit requirements, These regulations as now issued
require or permit, for particular classes, the deposit of iden­
tifying material instead of copies or phonorecords, the de­
posit of only one copy or phonorecord where two would nor­
mally be required, and in some cases material other than
complete copies of the best edition, For example, the regu­
lations ordinarily require deposit of identifying material,
such as photographs ordrawings, when the work being reg­
istered has been reproduced in three-dimensional copies.

If you are unsure of the proper deposit required for your
work, write to the Copyright Office for that information arid
describe the work you wish to register.

" '. ·;':.\~",,:-\f<-: :';":.,,.. , ,';:", ,~.' r:
NOTE: LIBRARY OF CONGFJ~9IT~CAAP "
NUMBERS. , .:' .... .....>,.. . .'
A Library of Congress Ca.talag.;~~.'.,••b...Ia<=.5.... :
ent from a copyrightregiattal/Qn~i'fiij " ". . .•..
ingin Publication (C1P) Dlvlsion CII.l!tt:lJbWY.diCon-· .
gress is rE!sponsible for assIgn~.!oP:.~~,:.}
Numbers and is operaliolliNlt.'.·. '. 'Jl:oilf"''. '
C right Office. AIJooI( ' .. " ...~... ,.':
OP~ed with the t'.............~ ' .~ '\'./pas """"-""0 . '. . . .. . .' . ,....

cataloged and added toftl8; " ,.'.' :/?
information aboutobtainlng_tA;;; . . '':,;"
ber, contact the CIP' DivlIiGn," v .'''··''l·~'
Washington 0 C 20540 . ." t-: ;::'••..•,•••,..\1'...." 15,

I • •• , '<~::bM~~,,~~:f-/i~,',·1h,
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CORRECTIONS AND AMPLIFICATIONS OF EXISTING
REGISTRATIONS

Todeal with cases in which information!n the basic regis­
tration later turns out to be incorrect or incompiete, the law
provides for "the filing of an application for supplementary
registration, to correct an error in a copyright registration or
to amplify the information given in a registration." The infor­
mation in a supplementary registration augments but does
not supersede that contained in the earlier registration.
Note also that a supplementary registration is not a substi­
tute for an original registration or for a renewal registration.
Form CA is available from the Copyright Office for making a
supplementary registration. For further information about
supplementary registrations, write for Circular .AB.

MANDATORY DEPOSIT FOR WORKS PUBLISHED IN
THE UNITED STATES WITH NOTICE OF COPYRIGHT

Although a COpyrighl'iegistration is not required, the
Copyright Act establishes'a mandatory deposit requirement
for works published with notice of copyright in the United
States (see definition of"publication" on page 5). In gen­
eral, the owner of copyright, or the owner of the right of first
publication in the work, has a legal obligation to deposit in
the Copyright Office, within 3 months of publication in the \
United States, 2 copies (or, in the case of sound recordings, '.
2 phonorecords) for the use of the Library of Congress. Fail­
ure to make the deposit can result in fines and other penal­
ties, but does not affect copyright protection.

The Copyright Office has issued regUlations exempting
certain categories of works entirely from the mandatory de­
posit requirements, and reducing the obligation for certain
other categories. For further information about mandatory
deposit, please write to the Copyright Office for Circular
R7d.

---,------

USE OF MANDATORY DEPOSIT TO SATISFY
REGISTRATION REQUIREMENTS

With respect to works published in the United States the
Copyright Act contains a special provision under which a
single deposit can be made to satisfy both the deposit re­
quirements for the Library and the registration require­
ments. The provision requires that, in order to have this dual
effect, the copies or phonorecords must be "accompanied
by the prescribed application and fee" for registration.



For Corrections and Amplifications

For Renewal Registration

Other Forms for Special Purposes

Form GR/CP: an adjunct application to be used for regis­
tration of a group of contributions to peri­
odicals in addition to an application Form
TX,PA,orVA

Form IS: request .tor issuance of an import state­
ment under the manufacturing provisions
of the CopyrightAct

Application forms are supplied by the Copyright Office
free of charge.

_____.n... _

WHO MAY FILE AN APPLICATION FORM

The following persons are legally entitled to submit an ap­
pllcattontorrn.

• The author. This is either the person who actually created
the work, or,if the work was made for hire, the employer or
otherperson for whom the work was prepared.

• The copyright claimant. The copyright claimant is defined
in Copyright Office regulations as either the author of the
work or a person or organization that has obtained owner­
ship of all the rights under the copyright initially belonging
to the author, This category includes a person or organi­
zation who has obtained by contract the right to claim
legal title to the copyright in an application for copyright
registration.

• The owner of exclusive right(s). Under the new law, any of
the exclusive rights that go to make up a copyright and
any subdivision of them can be transferred and owned
separately, even though the transfer may be limited in
time or place of effect. The term "copyright owner" with
respect to anyone of the exclusive rights contained in a
copyright refers to the owner of that particular right. Any
owner of an exclusive right may appiy for registration of a
claim in the work.

• The dUlyauthorized agent of such author, other copyright
claimant, or owner of exclusive right(s). Any person au­
thorized to act on behalf of the author, other copyright
claimant; or owner of exclusive right(s) may apply for
registration.

There is no requirement that applications be prepared or
filed by an attorney.

.__ .. _. ._..._., __ .__.. '__._n_....__ ..._..__ .. "_.. _

APPLICATION FORMS

Form PA:

Form VA:

Form SR:

Form RE:

FormCA:

-lntended to be continued indefinitely (peri­
odicals, newspapers, magazines, newslet­
ters, annuals, journals, etc.)

for published and unpublished works of the
performing arts (musical and dramatic
works, pantomimes and choreographic
works, motion pictures and other audiovis­
ual works)

for published and unpublished works of the
visual arts (pictorial, graphic, and sculp­
tural works)

for published and unpublished sound
recordings

for claims to renewal copyright in works
copyrighted under the law in effect through
December 31, 1977 (1909 Copyright Act)

for supplementary registration to correct or
amplify information given in the Copyright
Office record of an earlier registration

For Original Registration

FormTX:

Form SE:

for published and unpublished non-
dramatic literary works .

for serials, works issued or intended to be
issued in successive parts bearing numer­
ical or chronological designations and

~\;;Z;<::.,:,
, ." , .•FORIlIS'HotUNE·.

?!!t~C:":~ '.' '..'. -c. ,.:/

'femay ordlif lIPPlication forms at
~.(~287-9100. Orders will
n.1k:aJly' 8I'ld filled as Quicklv as
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MAILING INSTRUCTIONS

All applications and materials related to copyright regis­
tration sent to the Copyright Office should be addressed to
the Register of Copyrights. Copyright Office, Library of Con­
gress, Washington. D.C. 20559.

The application, deposit (copies or phonorecords),
and nonreturnable filing fee should be mailed in the
same package.

WHAT HAPPENS IF THE THREE ELEMENTS ARE NOT
RECEIVED TOGETHER

Applications and fees received without copies or phono­
records will not ,be processed and will ordinarily be re­
turned.Unpuplished deposits alone will ordinarily be
returned. also'Published deposits received without appli­
cations and fees will be immediately tr<lnsferred, to the col­
lections of the Library of Congress. Tnis practice is in ac­
cordance with section 408 of the law which provides that the
published deposit required ,forthecallections althe Librliry
of Congress may be used for registriltion only if the deposit
is "accompanied by the prescribed appliClition and fEle ..."

After the deposit is received and tr<lnsf~rrEld to another
department of the Library for its collectiens or other disposi­
tion, it is no longer available to the Copyright Office; the cus­
tody of thatdeposithas also been trlinsfElrred to thEl omer
department ThEIn. if you wish to makecopyrig~trElgislra­
tion. you must deposit additional coplElSor phonorecords
with your application and fEle.

FEES

Do not send cash. FEles sent to the Copyright Office
should be in the form of a money order; check, or bank draft
payable to the RElgister of Copyrights; it should be securely
attached to the application.

EFFECTIVE DATE OF REGISTRAl'ION

PIElasEl note that a copyright registration Is effective

on thEldlite oheeeipt i~the'Copyright OfflcEl of all the
requirEld element$ in acceptable form, rElgardless of the
length oftime it takes thereafter to process the application
and mail the certificate ofcrElgistration. The IElngth of time re­
quired by the Copyright Office to process an application
varies from time to time, depending on the amount of mate­
rial received and the personnel available to handle it It must
also be kept in mind that it may take a number of days for
mailed material to reach the Copyright Office and for the
certificate of registration to reach the recipient after being
mailed by the Copyright Ottics.

If you are filing an application for copyright registration in
the Copyright Office. you will not receive an acknowledqe­
ment that your application has bElEln received (the Ottica re­
ceives more than 500,000 applications annually), but you
can expect:
• A letter or telephone call from a copyright examiner if fur­

ther information is needed:
• A certificate of registration to indicatEl the work has been

raqistered, or if the application cannot be accepted. a IElt­
ter explaininq why it has been rejected.

''Y0lJ may not receive elther of these until 90 days have
p~ssEld;, .:

Jl'youwant to know wherithe Copyright Office rElceivEls
YOlJrma~rlaJ. you should send It via registElrEld or certlfied

, mail andrElC(uest a return receipt

AVAILABLE ;~~6RMATION

.
This circular <ilttElmpt§' to answer some of the questions

that are frequently asked abol;itpopyright For a list of other
matenalpubushed l>ythe',CoPii!'ight Office, write for "Pub­
lications on Copyright;" AnyrElquests for Copyright Office
publications or speciill' questions mlating to copyright prob­
lems notmentioned in this circular should be addresseo to
the Information and Publications Section, LM-455. Copy­
right Office, Library of Conqress, Washington, D.C. 20559.

The CopyrighiOniCEl is}lOt permitted to givElIElgal advice.
If you need information or guidance on matters such as dis­
putesover the ownElrship6f acopyright. suits against possi­
ble infringers, thEl procedurefargEltting a work published. or
the method of obtaining royalty'payl)'\Elnts. it may belneces-
sary to consult an allorney. .

Copyright Office • Library of Congress· Washington, D.C. 20559
uece-ee- '983-300.000 U.S. GOVERNMENT PRINTING OFFICE: 1983 421·279 1037
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Highlights of the New Copyright Law

INTRODUCTION

On January 1, 1978, a completely new copyright
statuti'! (title 17 of the United States Code) came
into effect in the United States, superseding the
Copyright Act of 1909, as amended, and making
important changes in our copyright system. Some 01
the highlights of the new statute are listed below.
For detailed information about specific changes or
new provisions, write to the Copyright Office.

HIGHLIGHTS

Single National System
Instead of the tormer dual system of protecting

works under the common law before they were pub­
lished and under the Federal statute after publica­
tion,the new law establishes a single system of
statutory protection for all copyrightable works,
whether published or unpublished.

Duration of Copyright
For works created (fixed in tangible form for the

first time) afterJanuary 1, 1978, the term of protec­
tion starts at the moment of creation and lasts for
the author's life, plus an additional 50 years after
the author's death. In the case of "a joint work pre­
pared by two or more authors who did not work for
hire," the term lasts for 50 years after the last sur­
viving author's death, For works made for hire, and
for anonymous and pseudonymous works (unless
the author's identity is revealed in Copyright Office
records), the duration of copyright is 75 years from
publication 01'100 years from creation, whichever is
shorter.

Works that had been created before the new law
came into effect but had neither been published nor
registered for copyright before January 1, 1978,
have been automatically brought under the statute
and are now given Fed,eral copyright protection.
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The duration of copyright in these works is generally
computed in the same way as for new works: the
life-plus-50 or 75/100-year terms. However, all
works in this category are guaranteed at least 25
years of statutory protection. The law specifies that
in no case will copyright.in a work of this sort expire
before December 31, 2002, and if the work is pub­
lished before that date the term may be extended by
another 25 years, through the end of 2027.

For works that had already secured statutory
copyright protection before January 1, 1978, the
new law retains the old system for computing the
duratlon of protection, but with some changes. The
law provides for a first term of 28 years, measured
from the date protection .,yas originally secured by
publlcatlon orregistratioQ; with the -right to a re­
newal, term of 47 years. CQ'pyrights in their first term
must stili be renewed ito receive the full new
maximum term of 75 year);,but copyrights in ttieir
second term between December 31, 1976, and De­
cember 31, 19n, were automatically extended up
to the maximum of 75 years without the need for
further renewal.

.The new law provides that all terms of copyright
will run through the end of the calendar year in
which they would otherwise expire. This not only
affects the duration of copyrights, but also the time
limits for renewal registrations.

The new Act does not restore copyright protection
for any work that has gone into the public domain.

For further information about duration, write for
Circular R15a.

Termination of Transfers
Under the old law, after the first term of 28 years

the renewal copyright reverted in certain situations
to the author or other specified beneficiaries. The
new law dropped the renewal feature except for
works already in their first term of statutory protec­
tion when the new law took effect. Instead, for
transfers of United States rights made by an author
on or after January 1, 1978, the new Act generally
permits the author or certain heirs to terminate the
transfer during a 5-year period beginning at the end



ot 35 years from the date of the grant, [or if the
grant covers the right of publication, 35 years from
the date of publication or 40 years from the date of
the grant, whichever is shorter. To terminate, a
written notice must be served on the transferee
within specified time limits.

For works under statutory copyright protection
on December 31,1977, a similar right of termina­
tionis provided with respect to transfers covering
thenewlyadde~ years extending the. previous
maximum terrTl.of the copyright from 56 to 75
years. Within certain time limits, an author or
specified heirs ot the author are generally entitled
to file a notice terminating the author's transfers
covering any part .of the period (usually 19years)
that hlis now been lidded to the end of ~he second
term of copyright in awork.

Works of the United States Government

The new law continues the prohibition against
copyright in "publications of the United States
Government" but clarifies its scope by defining
works covered by .the prohibition as those pre­
pared by an officer or employee 9f the U.S. Gov­
ernment as part of that person's official duties.

Fair Use

The new law adds a provision to the statute spe­
cifically recognizing the principle of "fair use" as
a limitation on the exclusive rights of copyright
owners, and indicates factors to be considered in
determining whether particular uses f!ill within
this category.

Reproduction by Libraries and Archives
In addition to the provision for "fair use," the

new law specifies circumstances under which the
making or distribution of single copies of works
by libraries and archives for noncommercial pur­
poses do not constitute a copyright infringement.

For further information about reproduction of
copyrighted works by librarians and educators,
write for Circular R21.

Copyright Royalty Tribunal
The new law created a Copyright Royalty Tri­

bunal whose purpose Is to determine whether
copyright royalty rates, in certain categories
Where such rates are established in the law, are
reasonable and, If not, to adjust them; it will also
in certain circumstances determine the distribu­
tion of those statutory royalty fees deposited with
the Register of Copyrights.

Sound Recordings

The new law retains the provisions added to the
old copyright law in 1972 which accord protection
against the unauthorized duplication of sound re,;
cordings. The new law does not create a perform­
ance right for sound recordings as SUCh.

Recording Rights In Music
The new law makes a number of changes in the

system providing compulsory licensing for the re­
cording of music. Among other things it raises the
statutory royalty rate, which the Copyright Royalty
Tribunal has the authority to adjust periodically.

. There is no longer any requirement to file a No­
tice of Use form with the Copyright Office in order
to use the mechanical licensing provisions.

ExemptPeriormances
The new ~awremoves the general exemption of

public performance of nondramatic literary and
musical works where the performance is not "for
profit." Instead, it provides several specific
exemptions for certain types of nonprofit uses, in·
cluding performances in classrooms and. lnstruc­
tlonal broadcasting. The law also gives broadcast­
ing organizations a limited privilege of making
"ephemeral recordings" of their broadcasts.

Public BroadcasUng
Under the new Act, noncommercial transmls­

sions by pubuc broadcasters of published mu­
sical and graphic works are subject to a compul­
sory license If copyright owners and public broad·
casting entities do not reach voluntary agreement.
License agreements between copyright owners

3



and public broadcasters are to be flied In the
Copyright Office.

Registration Proceduras
To register a claim to copyright, send (1) a prop­

erly completed application form; (2) a fee of $10
(not cash) for each application; and (3) a deposit
copy or phonorecord of the work being registered.
The mailing address for copyright registrations Is:

Jukebox Exemption
The new law removes the exemption for per­

formances of copyrighted music by jukeboxes. It
substitutes a system of compulsory licenses
based upon ttne payment by jukebOX operators of
an annual royalty fee to ttTe Register of Copyrights
for later distribution by the Copyright Royalty Trl­
bunal to the copyright owners.

Register of Copyrights
Copyright Office
Library of Congress
Washington, D.C. 20559

For more Information .about which application
form to use and deposit requirements, which vary
In particular situations, write to:

Information and. Publications Section,
LM-455

Copyright Office, Libraryof Congress
Washington, D.C. 20559

CableTelevision Notice ofCopyright,
The new law provides for the payment, under a The old law required,as a mandatory condition

system of compulsory licensing, of certain royal· of copyright protection, that the published copies
ties for the secondary transmission of copy- of a work bear a copyright notice. The new enact-
righted works on cable television systems (CATV). ment calls for a notice ion published copies, but
The amounts are to be paid to the Register of omission or errors wlll>not Immediately result In
Copyrights for later distribution to the copyrigtnt loss of the copyright, and can be corrected within
owners by the Copyright RoyaltyTribunal. certain time limits. Innocent Infringers misled by

the omission or error will be shielded from liabll·
Copyright Registration ity.

Under the 1976 Act, a worK of original author- Mandatory Deposit
ship Is protected by.copyright from the time the
work Is created in a fixed form; registration with . Although copyright registration Is not required,
the Copyright Office Is not a condition of copy. the.Copyright Act establishes a mandatory de-
right protection itself (except to preserve a copy- POSit requirement for ~orks published with notice
right if a work has been published with a defective of copyright In the United States. In gene~al, the
or missing copyright notice), but copyright regis- owner of copyrl~ht, or the owner of the nght of
tratlon is a prerequisite to an infringement suit. '. first publication," the work, has a legal obligation

-to deposit In the Copyright Office, within 3
Thereare also certain other definite advantages months of publication In the United States, 2

to registration, Including establishing a public copies (or, In the case of sound recordings, 2
record of the copyright claim, securing the right to phonorecords) for the use of the Library of con­
file an Infringement suit, establishing prima facie gress. Failure to make the deposit can give rise to
evidence of the validity of the copyright, and mak- fines and other penalties, but does not affect
Ing available a broader range of remedies in ln- copyright protection.
frlngement suits.

For further Information about certain exemp-
tlons from this requirement, and more information
about mandatorydeposit, write for Circular R7d.

Manufacturing Clause
The 1909 law required that certain works be

manufactured in the United States to have copy­
right protection here. The 1976 Act makes several
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modifications that narrow the cOY8fage,ot the
manufacturing clause, permit the importation of
2,000 copies manufactured abroad instead of the
previous limit of 1,500 copies, and equate manu­
facture in Canada with manufacture in the United
States. Although It was contemplated that the
manufacturing clause would expire on July 1,
1982, the 97th Congress extended the clause until
July 1, 1986, overruling a Presidential veto to do
so.

Computer Software Act of 1880
On December 12, 1980, President Carter signed

the "Computer Software Act of 1980" Into law,
thereby amending sections 101 and 117 of the
1976CopyrightAct to contain a specific definition
of computer programs and to clarify the extent of
the protection for computer software.

AlthOUgh the Copyright Office has been regis·
tering claims in computer programs since 1964,
the numbers of claims registered In recent years
has increased enormously. Claims to copyright in
computer programs may presently be registered
with the Copyright Office on a TX form - as a
literary work. For more Information about the
registration of computer software, contact the
Copyright Office.

. BACKGROUND

The effort that led to the general revision of the
copyright law began In 1955 with a program that
produced, under the supervision of the Copyright
Office, a series of 35 exten'ive. ,tud'e, of melor
copyright problems. This was followed by 8 report
of the Register of Copyrights on general revision
In 1961, by the preparation In the Copyright Office
of a preliminaryproposed draft bill, and bya series
of meetings with a Panel of Consultants consist·
ing of copyright experts, the majority of them from
outside the Government. Following a supple­
mentary report by the Register and a bill Intro­
duced in Congress primarily for consideration and
comment, the first legislative hearings were held
before a subcommittee of the House Judiciary

Committee on the basis of a blfl introduced in
1965. During the same year a companion bill was
introduced in the Senate.

In 1967, after the subcommittee had held exten­
slve hearings, the House of Representatives
pased a revision bill whose major features were
similar to the bill just enacted.

There followed another series of extensive hear­
ings before a subcommittee of the Senate JUdi­
ciary Committee, but, owing chiefly to an ex­
tended impasse on the complex and controversial;
subject of cable television, the reVision bill was
prevented trorn reaching the Senate floor.

Indeed It was not until 1974 that the copyright'
revision bill. was enacted by the Senate. However,

.that bill, although In its general terms the same as
the measure approved by the House in 1967, was
different in a number of particulars. In February
1976the Senate again passed the bill in essential­
ly the same form as the one it. had previously
passed. Thereafter, the' House, following further
hearings and consideration by the Judiciary sub­
committee, passed the bill on September 22,1976.
There followed a meeting of a conference commit­
tee of the two Houses, which resolved the differ·
ences between the two bills and reported a single
version that was enacted by each body and pre-­
sented to the President. On October 19, 1976,
President GeraldR. Ford signed the bill which be-­
came Public .Law 94-553 (90Stat. 2541).

FURTHER INFORMATION

The Copyright Office has promulgllted new
reguilltions and proposed others. It has devised a
new classification system and issued newappli·
cation forms corresponding to the new registra·
tion categories. You can obtain copies of the new
statute, a supply of new application forms, and
other Information free of charge by sending a spe­
cific written request to: Information and Publica·
tions Section, LM-455, Copyright Office, Library
of Congress, Washington, D.C.20559.
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PUBLIC LAW 94-553-0cr. 19, 1976

Public Law 94-553
94th Congress

An Act
For thcleneral revIsion ,ot the-Copyrigbt Law; ,U,tlel1ot theUnltt'd 81att's

Ocde, and-tor olber'purposes.

Be it enacted by tM Sella.teand HUr.<8. of Rep'·e'''ntnti·"•• of the
Uftited States '01America in CO'1lgrC1I8, assembled, ,

TITLE I-GENERAL REVISION OF COPYHIUHT LAW

SEC. 101. Title 170f the United States Coc.le, entitled "Copyrights",
is hereby amended in its entirety to reud as follows:

TITLE 17-COPYRIGHTS
CHAPT&1l _ _ ',_ _,' _ _ ___ _ _ " _ see.
1. SURJEUr MA'!"TER AND SCOPE OF COPYRIGHT " "____ 101
~. COl'YRIGHT OWNERSHIP AND TRANS~·ER c.c__• n__ 201
3. DURATION OFCOPYRIGH·I'_n "C_"C-__"""n_"__"_n "___ 301
~. COPYRIGHT NOTICE. DEPOSI'I·.ASD REmsTuATIONnn c 401
•. COPYRIGHT I!'IFRINGEMEN'r AND REMEDIESn n___ 501
6. MANUFA.CTURI!'IG REQUIllEXIENTAND UII'ORTA'rIONn_m__ 601
1. COPYRIGHT OFFICE C_n__.n__n_n n __n______ 101
8. COI'YRWHT ROYALTY TRIBUlUL_"__" " __n"__"" n___ SOl

Chapter I.-SUBJECT MATTER AND. SCOPE OF
COPYRIGHT

90 STAT. 2541

Oct. 19. 1916
[S.22)

Till. 17, USc.
Copyright>.

See;
lot. De8nIti01i~.

102. Subject matter olcopyrigbt: In general.
103. SUhJectmat,ter ofcop)'I'igbt: Compttatfons and derivath'e v.'orks.
lU4. ~ubjt"Ct matter of ("Qll)'ril:bt: ~ational origin.
103. SnbJf"Ct matte-r of «''oll;yright: Unltl'd States Governau·nt,,,·urkN.
106. ,Exclusive ril'hts tn coll~·righted"·orkR~

101. I.imH~tions on exclusive rights: Fatr use.
108. Limitations on exeluslve rlgbbi: Reproduction b)'lIbrarle'a ami arcbh·es.
109. Limitations on exelustve ria:bta: EtI'ect ot'transfer of partleular eopT or

phonoreeord.
110. Limitations 00 exclusive rtghts: Exeroptlonot ,certain perforulancft aDd

display.. .
111. Limitations ou exeluslve,rigbts: Secondary ti'aD~lUi~l()n~
112.' UlUltntions 00 exclul'lve rigbts :'Epbemeral recordlllgH.
113. ~rope of ex('ltudve riChta .tn plctortaI.,graphlc:. and sculptural works.
114. ..ReGilt" of e:x('lu~tve debtstn sound reocordlop. , " '",'
115. St'Opeotnclusive ricbu In nondram~tic mU~.it'8i worka : ColiipulROr1 llcen.
~ . ,for uUlkh!C' and distributing phooorl·('Ords.

116. ~('nlte of exeluswe rhrhtsln nundra~ntie mUflicRl''''or.ks: p.. U.bllc"perform.
once" bymMns of cotn-operated, phhnor..('ordpla,f.f'L " ,', ," ", ',"

11'1. ScOl.e ,of exehlsive rlghu: Use tn. eonjunctloD"llbcomputen I,od IlmUlr
Inlo,rmaUon 6'l;t~mL

118. S<-Or.. ,of e:xclusivf" ,rl.l:hta:U,.. of certala wor!r:s In connection ""ltb non~
('mnmerclal' brmtdcastlng.

§ IOl•.D.efillitions . '. '. .... . •• . .. . . ...• •.. 17 USC 101.
A. used in this title, the followin/t terms and their \'a";ant forms

IIll'nn tho following: . . . ...• . . ..•.
An "anonymous work" is II work on the. copies 0'" phonoreecrds

of.which .no nlltural person i.s identified as allthOl'.· •
,",Audio\'i~tul) 'r0rks"are works that consist of,nsel·irsof related

images which Ill'\1 intrinsically intended to be shown bI the use
of machines or devices suchas projectors,\·ie.\~crs, Or electronic'
equipment, together with aceoml,nnyingsollnds,if.llny, regnrdless
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"Sound recordirurs' are works thut<t-esult from the fixation
of a. series of nlUsic~l, spoken, or. ether sounds, but not in;:lu~lin~
the sounds accompunying lJ,- merton piC. tureor ctber audiovisual
work, regardless of" the °nature of the material objects, such as
disks, tapes, or other phonorecords, in which they are embodied.

"State" ineludes the District of Columbia and the Common­
wealth of Puerto Rico, and any territories to whiel>. this title
is made applicable by an Act of Conzress,

A "transfer of copyright ()wnership" is an assignment, mort­
gage, exclusive license, or any other conveyancev alienution.ior
hypothecutiouofu. copyright or of .lloyof the exclusive t'igIl ts
comprised in acopyl-ight,w!lether ornot it Is Iirnited in timeor
place of elfect, but not including a nonexclusive license.

A ','transmission,program", is.a body.of "material that, as an
aggregate, has been produced for the sole purpose of transmis­
sion to the public in sequ~~l(::e and as a unit.

-To "transmit" a performa.nce or display Is tocomrnunicate it
by any device. or process whereby images or sounds arereceived
beyond the place from which>theyare sent. ..... .:
, The "United States", when used 'in ~geographicaIsense,com­

prises the several States, the Pistrict of Columbia and the Com­
monwealth of Puerto Rico, and-rheorzanized territories under
thejurisdiction of the United States Government.

A' "use ful article" is anarticle having" an intrinsic 'utilitarian
function that is not merely to portray the appearance of the
article or to convey information. An article that is normally a
part of a useful article is considered a "useful article".

The author's<~',wido\V;nor "wido\Vel"~'is theai.tt~o<s sur"iving
spouse under the law of the author's domicile at the time of his
or her death. whether ornotthe spousehas Inter remarried.

..-\ "work of the United Stllte:(-.Goverrl,ITient" is awork prepured
by au ollker Or employee of the Unitcd States Government as
part ofthatperson's official duties.

.:\. "work made for hire"~
(1) a. work prepared by an etnployee within the scope of

hism'heremploYOlcnt;or,,' .'_
(2) a work specially, ordered 01' commissioned for use as

tLcontrihutic)(l'to a-collective work. as 0. part of a motion
pictllre.or other audiovisual work, as a. translation"a9 a sup­
plementnry work, as a compilation. as;M instruccional text.
usa .test.es answer 1I13terial·for a. test, -or as an ,atlas. if the
plJ,rties.expl·~ly.·agrce.i~;a· writtrn,instrument. siened by
them dULt the work 51",11 beconsidered a work ma,l. for hire.
.[t·nr the, pllrpo~b:of· the forf'!tuing sel1terwe.l1 "SUPI)lerne:ntnry
work" is :\ work prepared for' pub1ication:t::lll.sccolldary
adjuud to a work hy Mllthrr author for the pllrpose of
intrOdllc~ng,~ncludirtg', ,illus~rl1t ing, explai ning, 'revising',
commenting upon, or·o.s.c;istin~ in the use of the other work,
such as fOl'cw~rrl,," afterwords, pictoriat illustrationa, maps,
charts, tables, .Cditorial notes, mllsical al'l"l\n~ments. answer
material. for t.sl•.,bihlill~~nl'hirs, appcmlixe.,and. -indexes,
and an ~instnlr.tionaIIcxt". is ~; Iiterarr, pictorial, or Itj"aphic
workpreparcdforc pubHration and wlt~ the purpose ofuS8
insy~emn.tieins~ructi()nfLl.~ctiviti('l~c;.

17 USC 102. § 102. Subject matter of copyrigbt: In general
(a) Copyright protection subsists, in accordance with this title, in

original works of authorship fixed in any tangible medium of expres-
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sian, now known or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly' or with tho
aid of a machine or device. "'Vorksof authorship include the following Works or
categories: .. ' ; authorahip.

~
llliterary works; , '
2 musicalwo.rks, includin~ any accompanying WOrds.: ;
3 dramatic works, incluQmg,any accompanying music;

(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculpturalworks ;
(6) motion pictures and other audiovisual works; and
(7) sound recordings. '

(b) In no case does-copyright protection for an original work of
authorship extend to an)' idea, procedure, process, system, method
of operatum, concept, principle, or discovery, regardless .of the form
in which it is described, explained, illustrated, or embodied in such
work.
§ 103. Subject matter of 'copyright: Compilations and derivative 17 USC 103.

works
(a) The subject matter of co{'vright as specified by section 1(j-2

includes compilations and derivative works, but protection for a work
employing preexisting material in which copyright subsists d,oes not
cxteud to any part of the work in which such matevial has been used
unlawfullv.

(b) The copyright in a compilation or.derivative work extends only
to the material cont.ributed bv the author of such work, as distin­
guished from the preexisting material employed in the work, and does
not imply any exclusive right in the preexisting material. The copY-c,
right. in such work is indepeudent of, and does not affect or enlarge,_.,:
the scoJ?C, duration, ownership, or subsistence of, any copyright pro­
tection In, the preexisting material.
§ 104. Subject matter of copyright: National origin .'17 USC 104.

(a) UN1'UB1.ISHED WORKs.-The works specified by sections 102 and
103, while unpublished, are subject to protection under this title with-
out regard to the nationality or,domicile of the author.

(b) PuaI.,.II>:o WoaKS.-Th. works specified by sections 102 .and
103, when published, are subject to protection under this title if.,-

(1) on the date of first publiration, one, or mare of the autbors
iSIL nntionul or domicif inrv of the United Rtnt.es,or is a national,
domiciliary, or sovereign ·authority of a .foreilm na.tion that is
.. purty to ",cop)'l"i/!,ht treaty 1.0 which the United States.is also
a party, or IS a stateless person, wherever that person maY,b6
dom iciled; or

(2) the work is first pnblishedin the United Slates or in a
I foreign nation that, Oil the dahl of fil."t publication, is a party to
the Universal Copyriv;ht Convention; or ,

(3) the work is first published by the',United Nations Or any
of its specialized agencies, Or by t.he Organization of American
Stat.es; or

(4) the work comes within the scope of a Presidential proclama­
tion. Whenever th~ President finds that a particular foreign
nation extends, to works by authors who are nationals or domi­
ciliaries of the United States or to works that are filSt published
in the United States, copyright protection on substantially the
same basis as that on which the foreign nation e"tendsprotection
to. works of its own nationals and domiciliaries and. works first
published in that nation, the President may. by proclamation
extend protection under this title 1.0 works of which one or mo....



90 STAT, 2546 PUBUC LAW 94-553-0CT, 19, 1976

17 USC lOS,

17 USC 106,

17 esc 107,

17 USC lOR.

of the authors Ts, 011 the date of Hrst. -pub licut iou, a nat idnul,
domiciliary, or sovereign uuthorjty of that nation, or which: Wila
first published.in that. nation. The President rnuy revise, suspend,
or .l"e·;okeany such-proclamation or impose any conditions or
limitations on protection under a' proclamation.

§ 105. Subject matter of copyright: United States Government
works .

Copyri~ht protection under this title is not available for any work
of the United States Government, but the United States Government
is not peeeluded from receiving and holding copyrights trunsferred.to
it by llSSignment, ~quest, or otherwise.
§ 106. Exclusive rights in copyrighted works

Subject to sections L07 through U8, the owner of copyright under
this title has the exclusive rights to do and to authorize any of the
following:, ' ' .

(1) to reproduce the copyrighted work in copies 0"
phonorecordsj

(2) to prepare derivative works based upon the copyrighted
work;

(3) to distribute copies or phonorecords of' the copyrighted
work to the public by sale or other transfer of ownership, or bv
l"ental,lense,orlending;. ',", ' ", ,.

(4) in .the ".ascof literary, musical, dramatic, and choreographic
works, pantomimes, and motion pictures and other alld,ovlSIIlLI
works, to perform the copyrighted work publicly ; and .

(5) in the case of literary, musical.idraniatic, and choreographic
works, puntomirnesv and pictorial, graphic,· or sculpturalworks,
inc1lHtil1~ theiindividuul images of.& motion picture 0." . ocher
audiovisual work, to display the copyrighted wOl'k publicly.

§ 107. Limitations on exclusive rights: Fair use
Not..ithstalldingtheprovisiolls of section 106, the fai r IISC of a

eopydghted work, inellldinr." such use by. reproduction in copies or
phonorecordaor ;by any ot ter- means specified by that sectiun, for
purposes snchiaa :criticislD,comment,news reporting, teaching
(includinl;' multiple copies for classroom use), scholarship, 0., research,
is not an l1Ifdngcment of copyright. In determining whether the use
made of a work in allY particular case is a fair use the factOl'S to be
ccnsidered shall include-

(l) thepnrpose and character of the use, including whether
sllchuscis.of:L commereiul nature or is for nonprofit educational
purp•...,.:· ' ..

(2) the nature of the copyrighted work:
(altho amount nnd substalltiality' of the pcrtiou """J ill rela­

tion to the .copyrighted work as a whole: and
(4) tho etfect of .the use upon the potential market for or value

of the eop~rightedwork.. .'
§ lil8. Limitations on esclusive rights: Rteproduetion by libraries

and archives
. (a) Notwithstandinl; the provisions of _tion 106, it iii not an

int'ringementofcol'yrlghtfor a library or archives, or allY of its
employees acting WIthin the scope of their employment, to reproduce
nomoro than one copy or phonorecord of a work, or todistribllte such
copy or phonorecord,· under the conditionS specified by. thiS section,
il-

(1) the reprodllction or diStribution is made withollt I1ny pur­
pOSl!l of direct or indirect commercial advantage;
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(2) the collections of the library or archives are (i) open to
the public, or (ii) available not only to researchers affiliated with
the library or archives or w ith the Instltution of which it is a. pare,
but also to other persons' doingiresearch-in Ilspeciu.1izctl field;
and

(3) the reproduction Or distribution of the work includes a
notice of copyright.

(b) The rights of rep rod net ion and dlstribntion under this section
apply to a sopy or phoncrecccd of an unpublish .. l work duplicated
in facsimile form solely for-purposes of preservation and security or
for deposit for research lise in another library or archives of thet.ype
described by clause (2) of subsection (a), if tbe copy or phonorecord
reproduced is currently iu the collectionsof the library or archives.

(e) The right of reproduction under thissection appliestoa copy
or phonorecord of a published work duplicated in facsimile form
solely for the purpose of replacement ofa copy or phonorecord that
is darnuged, deteriol'aC.in.g, Jost, o,r,.s.. tol.:eJ\1if the librar.':y Of. archives
has, after a reasonable effort, deternrinedthat ..an unused replacement
cannot be obtained at a fair price, . . • '., .

(d) The rights of reproduction and distribution under this section
apply to a copy, made from the collection of a library or archives
where the use,' makes his or her request or. from that of another library
or archivesvof no more than-one article Of other contributionto a
copyrighted coilection.orperiodicnlissue, or to a copy or phonorecord
of asrnull part of any other copyrighted work.if-

(l) the copy or phonorseord becomes the property of the use,',
and the librarv or archives has had no notice that the copy or
phonorecord Wllllid he used foeunypurpose other tharr.private
study. scholurship.io- reseurch : and

(2) the library orarchives .lisplaysprominently, at the place
.where orriers are :l1:L.'eprell.ann inc:ll1(fe~on irs order form, a warn­
ing of copyright in llccorduncewith re(ptircme.,llts. that the
Rel!'ister of Copyrights shall proscribe by regulation.

(e) The rights of reproduction and distribution under this section
apply to the entire wOl:k. or to a substantial part of it, made from the
collection of a library Or archives w~ere the usermakes his or her
request or from that of another librllry o~ archives, if the library or
archives has Ilrst determineiL'on the basis of a reusonubleinvestign­
tion, thatacoPJI or pho'.'orecord of the;copyrigbted work cannot be
obtnined.at a pall' price, 'f- .

(1) the copy orphonorecotdbecoiuell the property of the uscr,
and the library or archives h... had nonottce that tbecopy or
phonorecord would be used for. any purpose other than private
study, scitolnrship! or rescarch ; and. d'., •

(2) tbe libruryor archives displays prominently, at the place
where orders arellcc~pterl.~andincludes on its ord.erform,1l warn­
ing of copyright in accordunc.. with requirements that the Rt'gis­

. tel' of Copyrights shal] prescribe by regulation.
If) Nothing in this section- -.

(1) ,shan be son~truedto irriposcliabilityfor, copyriA'ht
infringement upon e Iib~aryor archives or its employees for the
unsu\?ervi""d use of reproducinjt equipment located, on. its
premises: Provided, That such equipment displa~s a notice that
the makiujt of a copy may be subject to the copy,rlght law;

(2) esc.. uses a person. who uses. s.ue.h re,p.roducirig. equi~men.t or
,!h~ ~eqnestsa co!?yor, ph!morec~rdunder subsection (d) from
hahlhty for copyrIght Jnfr'Agell\entfor any sushact,nr [or any
lateruseofs'!chcopy or phonorecord,if It exceeds fair use as
provided by.section 107;

90 STAT. 2547
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"Public
broadcasting.
entity:-
41 USC 397.
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comvilatiollof,pictorill1, 'gi;':\'phic,"or sculptural works, or theunau­
thot-ized use of nny portion of an audiovisual work.

(g) Asused in this section, theterm "public broudcusting entity:'
means a noncommercial educational broadcast station I1S defined in
section 397 of title 4:7 and any' nonprofit institution or organization
engaged in the activities described in clause (2) ofsubseetiou (d).

17 USC 201.

17 USC 202.

Chapter2.,....COPYRIGHTOWNERSHIP AND TRANSFER
See.
20t. 0W'nershiPot' cop)"rigbt.
202. Ownerstup ot copyrigbt. l1s distindfrol;U ownersbtp er mutertal cbjece,
203; l.'ermillatiou ,()ttrlln~ters ll0tl liCenses grunted by" tbe author.
204. Execution ()ttrnnstersot copyright ownership,
205, Recordattcn ot transfers.and other documents,

§ 201.0wnershi(J ~fcopyright

(a) INITIAL OW"ERsllIP.-Copytightin a work protected under this
title vests initially in the author orauthors of the work. The authors
of a joint work arc coowuers of copyright in the work.

(b) WORKS MADE FOR. HIR£~-In the case of a work made for hire,
the employer l)r other person for whom the work WI1S prepared is
considered the author for purposes of this title, and, unless the parties
have expressly :ar,,",-eed otherw.ise in. a writte.n i..n.strument signed by..
them, owns all 0 the dghts comprised in the copyright. .

(c )CONTRIllln'IQ". TO 9l)I.LECTl\"E WORKS.=Copyright in each
separntecontributionto a collective work is,distinctf"om copyright
in the collective work as, a whole, and vests initially in the author of
the contribution. In the absence Of an e~press transfer of the copyright
or of any rights underit, the,o\\:l1er of copyri~ht in the coilecrivewcrk
is presume, I to .• have acquired only the' priVllegp.of ·rcPl'OtlUClOA' and
distriblltilt~the contribution ns parc of thatpUl"ticul.(lr collective work,
any revisiou of that collecrivework-und uny . later collective work
in thesnme series,

(d) Tu""sn:l' 01' OWNERllHIP.,....
(1) The owne''Ship of a copyright may be transferred in whole

orin part by any means of conveyance "r byopcrution of law,
and may be bequeat.hed b.ywill"rpass.·....... perse.nal.propertyby
the applicable laws of i1Itestate succession.. : .

(2) AllY of the exclusive rights comprised in a copyright,
inehldillg''''ysllbdivision of any of the rightsspeciliei! by section
106, may oo.tl·ansfe,·red "'pro~ided by c1allse (1) ani! owned
sepa,·ately. The owner of any particular exclusive ril;ht is :enti­
tled, to the extent of that right, to. all of the protection and
remediesaeeonled to the copyright Owner by this title.

(e) !N.\·OLDN·tART TRMISf'EK.-,-\VJlen an individual author's owner­
ship tlf a copyright. o.ro.f any of the. e.x.,cl.I.'sive.. rilrhts. under a Ctl.p.Y·
~igl.ltl has not previously' been tl'l1nsferred ..oluntarily byth'lt
mwv.dual author, no acnon by Ilny govemm~ntal body or other
official ornrgunizlltin" purl'tlrting toselze,_~Xprf)IJ1'illte,t...unsfer,or
eserciserigbtsofownership with respect to the copyright,,,r allY of
theuc1usive rights under.a copyright, shall be given etfcctunderthi~
title.' . .. .
§ 202; Ownershipot copyright as distinct trom .ownership of mate-

rial ~bject . . . . . •. ...'. .
Owllenhip of. a ~pyright, e>re>t any oUheexclush/e rif;htsunder a

eepyright. is distinct from ownel'Shipof any matetialoblcctinwhich
the wtlrk is embodied. Transfer ofowneJ"!!hiJ> of allY material object,
incll1ding tho copy or phonorecord in which the ..tlrk·is first fixed,
d..... nnt nf itsel.f convey any rights in the copyrighted wtlrk embodied
in tha object; nor, in the abseitce of an agreement, does transfer of

.,
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ownership of. a copyright or of any exclusive rights under II copyl"i~ht
convey property rights in any material object.
§ 203. Termination of transCers and licenses granted by the 17 USC 203.

author
(a) CONDITIONS FOHTEa.nNATlON.-cln the case of any work other

than a work made for-hire, the exclusive ornonexclusive grailt of a
transfer or license of copyright or of .any right under. a copyright,
executed by the author on orufter jluuuary 1,1978, otherwise than
by will, is subject to termination under the following conditions:

(1) In. the ca~o.f a grant exe.cuted. by one author, termination
of the grant may be effected by that author or, if theauthor is
dead, by the person or persons who, under clause (2) of this
subsection, own IIl1d are entitled to-exercise a totaIof more than
one-half of that author's termi l1" tiOil interest. In the ca.se oC a
grant executed by two or more, authors of, a. join,t workv termina­
tion of the grant may be effected by a majority of .the authors
who executed it; if any of suchauthorsis dead, theterminlltion
interest .of any such author may be exercised asa unit by the
person or personswho,l'nder clause (2)0£ this subsection, own
and areentitled to exercise a total of more than one-half of tha'
nuthor'sinterest, , , _",'. ' "',', .,

(2) Where an author is .dead. his or her terminationinterest is
owned, and mo.,)' be exercised, by his widow or her widower and
his or-her children or grandchildten 85 follows :

'(A) the widow or widower owns the author'sentire tel·mi·,.,
IIntioninterE':stunless there-are anv surviving children or:
gl'llndchildl'cnofthe authorv in which case the widow or
widower owns one-hal f,of the,anthor's interest;

(B), the allt.hor'ssurviving chil.d ren, and .theSul'\'ivin~.,
t'hild... n of any dead child of the author, own the author's ..
entire, termination interest unless there ~sllwi~o\Y or
'widower. in whichcase the ownership of one-half of the
author's interest is divided among them;

(C)thel"ightsof the author's childrenand gillndchildrcn
111:°. in 1111 ~1lSl'.s divided among· them.. ande".ercisedon a p~r .
stirpes baSIS aceerding to.the.number of .uchauthor's chll·­
oren represented; the share of the children ot.a dead child
in II termination interest eanbe exercised only by the action.
of a majority ofthem. .. . d.. .

(3) Termination of the grant mll'y be effected litany time dur­
in~ II period of five years beginnm~ at the end of·thirty-live
yr.I\1'S from the dnte of p.xc~lItion of the grant; or, if, ~he gl'8.nt
covers the ri/{ht of publication of the work. the. period oogins
at the pnd "fthirty-live years from the date of publication of
the work under thegmnt or at the end of forty years from the
date of execution: of the g-rnnt, ~hir.hever·t.crm. ends' earlier.

.(4) The le"minlltion shnll be effected by servins an advance No'ice.
norire in-w r itinA', signpet by the number. and proportion ofnwners
of terminntion interests required under c1s.uses(l) and (2) of
this subsert ion, or bylheir dulvauthorized aW'nts, upon the
~rantee ortheJrrnnt.ect~'S\lCCcsso""in title.

(A) The nolice "hall slate the effedive dllte ofthetermi­
nlltion, which shall fall within the live-yoar period s~cilied

by clause (3). of this subsection, and the notice shllll~ served
not I.ess than two or more t.han ten )'earsbefore th3tdate. A
('opy .of the notice shall be recordedin the Copyriltht Office
hefo ....the effective date of termination, as a condition to its
lllking. effect.
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Chapter. 3.~DURATIONOF·CdpYRIGHT

17 USC301.

17 USC302.

See. . ..,
3Ot. Preemption wlth .respect to otbeeIaws.
302. Duration ot eopYrIi:ht: Works created on or alter Janu~,r1 1, 1978-
303. Duratiofl . otcopyrlght: Works created bu~ not pubttsbed Or copyrighted

betoreJIlDuaryL 1978. " .. ' '
304. 'Duration,ot 'copyrIght: ""SubsIsting coP1riChts.
3~., Duration ot ,copyright: 'Termlaal,"date.

§301. Preemption with respect to other laws
(a) On and after January 1, 1978, all legal Or equitable rights that

are equivalent to any of the exclusive rights within the general scope
'lf copyril!'ht as specified by section 106 in works of authorship that
are fi.xed l~ a t!!,ngible Illedium of expression and come within the sub­
ject matter ofcopyright as specified by sections 102.and 103, whether
created before or after tJ>,at date and whether published or unpub­
lished, are governed exclusively by this title. Thereafter, no person is
~titledto any such right'lr equi"alent right in any such work under
the common law or statutes of any State.

(b) Nothinjl(illthis title annuls or limits any rights or remedies
ullil.er the common law or statutes of any State with respect to-

(1) subject matter that does not come within the subject mat­
terof copyright"" specified by sections 102 and 103, including
works of authorship not fixed in any tangible medium of expres­
sion;or

(2) anyeause of action arising from undertakings commenced
before January 1; 1978; or

(3) ac.tivities violatinjl( legal or equitable rights that are not
equivalent to any ()f the exclusive rights within the general scope
of copyright as specified by section 106..

(c) Witl]. respect to sound recordings fixed before February 15,
1972, anyrtghts or remedies under the common law or statutes of any
St~te shall not be annulled or Iimitad by this title until February 15,
2047. The preemptive provisions of subsection (a ) shall apply to any
such ri/thts and remedies pertaining to any cause of action arising
from undertakings commenced on and after February 15, 2047. Not­
withstandinp:the provisions of section 30~, no sound recording fixed
before February 15,1972, shall be subject to copyright under this
title before. on, or after February 15, 2047.

(d) Nothinll: in this title annuls or limits any rights or remedies
under any other Federal statute. ..
§302. Duration of copyright: Works cr~a.ted on or alter Jan­

. uarYl,1978
(a)JyGE"ERAL.~Copyrightin. a work created on or .after Janu­

ary I, ·19ia. subsists from its creation and, ""cept.as provided by the
fol1owin~ snbsecrions, endures for a term consisting of the life of the
authorand fifty years aftcr the author's <i~a~h•
. (b) JOUNT WORKs.~In the case of !!' lomt work prep&red by two
or more Iluthorswho did not work for hire, thecopyrip;ht endures for
a term ·consistinp; of the life of the last surviving author and fifty
years after such Ia..t surv;v;n~ !!,uthor'~ death.

(e) AI<ONYVOUa WORlta, PSF.OIlOl'fYVOO.s \YORKS, ...m WORlta M.\DE
FOR HmE.-In the case of an anonymous "'ork, Il pseudonymous work,
or a work made.. for hire,the co.'I'yright e.ndures for a term of seventy­
live 'yearstrom the year o.fit..lirstpublication,or a term of one hun­
dred years from the year of its ereation, ...hich~ver expires lirst. If,
before the end of .&IIch term,th. identity of one or more of the
authors of an anonyl1lous or pseudonymoWi work.is revealed in the
records of a registration made for that work under subsections (a)
or (d) of section 408, Or in the records provi<ied by this subsection,
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the copyril(ht ill the work endures for the term specified by subsection
(a) or (b), based on the life of the author '!r authors whose idef\tity
has been revealed, Any person having an Interest 'III the copyright
in an anonymous or pseudonymous work rnay atany time record, in
records to be maintained by the Copyright Office for that purpose, a
statem.en.t identifyin.K one. or more authors of the work; the s.tatement
shall also identify the person filin~ it, thennture of that person's
interest, 'the source of the informurion recorded, and the particular
work uffected, and shall comply in form and content with require­
ments that the Register of Copyrights shall prescribe by regulation.

(d) RECORns'REIATINOTO DEATH OF AUTJIORs.,-,-Any pe:rson having
an interest in a copyright may at any time record in the Copyright

. Office a statement of the date of death of the author of the copy­
righted work, or a statement that the author is still living on a par·
ticular. date. The statement shall identify the person filing it, the
natu~e of that person's interest, and the source of the information
recorded, and shall comply in form and content with requirements
that the Register of Copyrights shall prescribe by regulation. The Reoo,dk"p;ng.
Register shall,-maintain, current records of information relating to the
death of authors of copyrighted works, based on such recorded state-
ments and, to the extent the Register considers practicable, on data
contained in any of the records of the Copyright Office or in other
reference -sources.

(e)PllEsu"M'IOS,vs '1"0 AUTHOR'S DEATH.-After a period of
seventy-five years from the year of first publication of a work. or 1\

period of one hundred years from the year of its creation, whichever
expires: first. any person who obtains from theCopyright Officea certi­
fied report that the records provided bv subsection (djdisclose nothin.,g+
to indicate-that the author of the work. is living. or died less than fiftX··'
years before, is entitled to the benefit of a presumption that.the nuthor..
has been dead for at least fi'fty years. Reliance in good faith upon this"
presumption shall be a complete 'defense to any' action for infringe-r­
ment under this title.
§ 303. Duration of copyright: Works created but not published or 17 USC 303.

copyrighted before January 1,1978
Copyright in a work created before January 1, 1978, but not thereto­

fore III the public d"main orcopyrighted1subsistsfrom January 1,
1978, and endures for the term providedby 'section 302. In no case,
however, shall the term of copyriO"ht in such a work expire before
December 31. 2002 ; and, if the work ispublishe,! on or before Decem­
ber 31, 2()()O2, the term of copyright shall not expire before
December 31, 2027.
§ 304.' Duration of copyright: Subsisting copyrights . 17 USC 304.

(a) COP'...JGIITal>l TllEIR FIllRT TER" ON.JANUARY 1, 1978.-Any
copyright, the first.term of which is subsisting onJanuary 1,1978, shall
endure for twenty-e'ght years from the date It·was orlgmally secured:
Provided, That in the case of any posthumous workor of ~ny periodi­
cal, cyclopedic, or othe,r composite work upon which the copyright was
originally secured by the proprietor thereof, or.of any work copy­
";ghted by a COrporate body (otherwise than as assignee or licensee of
tho individnalnuthor} or by an employer for whom such work is made
for hire, the prorrietor of such copyright shall be entitled to a renewal
and extension a the copyright in such work ,for the further term of
forty-seven years ....hen application for such renewal and extension
shall have been made to the Copyright ()ffiee and d~lyregistered
therein within on.. y~ar prior to the expira~,ion (If the original tenn
of copyright : .1nd "prOIl/dell [urther, That In the case of any other
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respect to any. rightcQvered'by a teruuuuted Ji,l'tlut is vulid
only if it is signed bytho sameuumber and proporti?n of the
owners. in whom the eight has.vested under thisclause. as are
required to terminate the grant under clause (2) of this sub­
section. Such further grant"or agreement isetfective with
respect to all of the persons.in wuom the right it covers has
vested under thi::; subclause. indudiug' those _who did not join
in signing it. If any person dies after rights under u ter­
minated grunt have vested in him or hel',that person's legal
representatives, legatees,or heirs at law represent him or her
for purposes of this subclause.

(D) A further grant, or agreement to make a further
grantyof -any right covered by a terminated granets valid
ontyif it is made after the effective date of. the termination.
As an exception,however, -an agreementforsucha further
grant may 1>. made between the author or any of.the persons
provided by the first sentence of clause (6) of this subsection,
or between the persons provided .by subclause ~C) of this
cleuse.vandthe original grantee Or such grantee ssuccessor
in title, after the notice of termination has been served as
provided by clause (4) of this subsection.

(E) Termination of a grant under this subsection affects
only those rights covered by the grant that arise under this
title, and in no way affects rights arising under any other
Federal. State, or foreign laws.

(F) Unless and until termination is effected under this sub­
section, the .grant. if it does. not provide otherwise, continues
inetfect for the -remainder of. the extended-renewal term.

17 USC 305. § 305. Duration of copyright: Terminal date
All terms of copyright provided by sections :30'2 through 3CJ.l, run

to the end of the calendar year in which they would otherwise aspire,

Chapter 4.-COPYRIGHT NOTICE, DEPOSIT,AND
REGISTRATION

11 USC 401.

see. _
-lOt. ,:(oth.:e ut'copyright: -Vi3uultJ'perceptlbt,ecople!l~
-102. NotlceofcopyriCht:, Phonorel.:ords ot sound recordinJ;~
-tOo1. SoUce ot' cop1rigbt: PubHcatloD!I incorporatinlt United States GovernnleDt

work&
-lO4~ Yotlce ot copJ'rirht : CoDtributionsto collective works.
"f)t5. Sotlee ot copyriKht :Om(ssiun ot Dotlce•
.roR. ~otlc:eof copJ'richt: Error in name or date.
-«l7. DepnMit nf c:opie:tor phnnorecords tor Lihrary ot ConlJtUS.
-t0rA. Cnp1riiCht relristrlltfonin JteoeraL
-too. .\ppllt.M.i.tion for cripyrigbt regist,rarton;
--&to. Rpdstr.-tlon ot C'181ro dnd humaneeot cE=ttJIJeate•
..n. Rel:18tmttonas prerequi~lte te infrln~einent.ulf.

"'12. Reclstr.Uon aspreretluislte fo. certain remedies. tnrlDtrlncemenr.
§ ~Ol. Notice of cOpyright : Visually perceptible copies

(al o.P.NERAL RF.QUlRF."F.NT.-Whenever & work protected under
this title. is published in the United States or elsewher. by authority
of the copyright owner, .. notir.e ofcopyrijfht a.. provided by this

. ,...,tion. shall be ph~ced on all publicly dIstributed copies from which
the .work can be visuall)' perceived, .either directly or with the aid
of a machine or device.

. «hl FORM: or NOTrCE.-'rIte noticoappearing on the copies shall
consist ofthe followin!!" three elements: . .

(I) th~ symbol © (the letter C ina circle), or the word "Copy­
right", or the abbreviation "Copr."; and
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17 USC 404.

17 USC 402.

(2) the year of first publication ofthe ~ork; in .the case of
compilations of'dcri\'llti,·cwul"ks illcorpo~atu~g previously p!lb­
Iished material, the yellr date of first publication of.the compila­
tion orderivntivework is.suffieient. The year date may be omitted
where a pictorial, graphic, or sculptural work, withaccompanymg
text matter, if Ilnr,isrcproduced)n'oron greetingc&.rds, post­
cards, stati~mery, Jewelry, doUs,toys,or any usefulartlc1es; and

(3) the name of the owner 'of'copyrigtlt in the work, or an
abbreviation by which the name 'can be l'ecognized,or a generally
knownaltel'native4esignation of the owner.

(c) POSITION OF NOTlcE.-The no.tice shall be llflix":d to the copies
in suchrnannerund l()Cationas to give rea~ortable notice of the claim
of copyright. The Register of Copyrights shall presc"ibe by regula­
tion, as examples, specific methods of affixation and positions of the
notice On' various. types',of,,'orks, that will satisfy, this,'requirement,
but these specifications shall not bec0rlsid~red. ~Xhat15tive~

§402. Notice of copyright: Phonorecords of sound .reeordings
(a) GENERAL REQUIREMENT.-Whenever a sound recording pro­

tected under this title is published in the United State!; or elsewhere
by authority of the copyright owner,a notice of copyright as provided
by this section shallber;>laced on all publicly distributed phone-
records of the sound recordmg.
. (b) FOR" 0" NOTIGE.-The notice appearinl( on thephonorecords
shall consist of thc followin(: three elements: ....•

(1) the symbol ® (tneletlerP in a circle}: and
(2) the year of first publication of the sound recording; and
(3) the name of the owner of copyright in the_SouI_ld:recording,~:'"

or an -abbreviation by which the name can be recognized, or R
#!enernllv known alternative designation-of the owner ;:if the pro­
ducerol the sound recording is named on the phonorecord labels
or containers, and if no other name .appears in conjunction with
the notice, the producer's name shall 00 considered a part of the
notice;

(c) POSI'...ONOF NOTIcE.~Thenotice shall be placed on the surface
of the phonorecord, or on the phonorecord label or container, in such
manner and location .as to gIve reasonable notice of the claim of
copyright. \
§ 403. Notice of copyright: Publications inco~porating United 17 USC 403.

States Government works
Whenever a work is published in copies or phonorecords consisting

preponderantly of one or more 1"orks of the. United States Gevern­
merit, the notice of copyright provided by sections 401 or 402 shan
also include a,s~atement idcnti lying, eitheraffirmativelyor :negativelYI
those portions of-the copies or phonorecords embodying any.wcrk or
works protected under this title. .
§ 404. Notice.of coP)'right: Contributionste collective works

(a) A separate contribution to n("oJl~divework may benr its own
not}ce of copyril!ht..asprovid.d by sections 401 throngh 403: However,
n single notice npphcRolp. to the rollrl"h"r workft.c;a whole IS sufficient
to 5intisfy thel"("quirelllrl,'t!; of sections401 thl'oll~h 4Q3with respect to
~ho separate 'conr r-'butio"s _it (,OI'tn~ns( not -including advertisements
inserted on boholf of P..'SOns oth er- than the owner of copyri~ht in
tho c,?l1.c~ive w()l'k), r'egltrdlessof the ownership of eopynght In the
cont.nhl1t,onsandwh~,th~r.or_not they hIi.Vp.. be...f'.n,preVioIIS.;IY Publishedo

(b) _Wnere the pel'SOn !IRmed in • single notice nPl'licable to ft
collective work~s a ,~·hole IS not theowner,of'C'opyrig,~t;lnaseparate
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17 USC 405.

17 USC 406.

contr-ibution tlrnt (toes not beur-Its own notice, the cuseisgoverned hy
the provisions of stlctiOlr4U6(a).

§405. Notice of copyright: Omission of notice
. (a) _EF~ECTOF O~US:;[QS_O~~OP"RCGH'r~-Theomission of the .copy­

righr notlcepresc:lb{!U.hy .sectlons ~l..UH:ough40a from copies or
phonorecords p'.lbllClY,lhstnbuledbyauthorltv of the copyright owner
does not ill vulidute thecopyt-ight. in u. work if-=- '; _ " ____ 0

(1) the notice has beenomitted from no more than a relutively
small number ofcopies Or phonorccords distributed to the public i
or" '..'''' " ", ___ _ _ ',',".,. ",_ .

(2) registration for the work has .been madebefore or is made
within five years .affer the _PHp1ic~t.ion without n()tice. and B.

reasonable elfort is' made to .addnotice to all copies or phono­
records that are distributed to the public in the United States
a~tel' the omission has been discovered;or

(3) the notice has been omitted in violation of I1n expres.•
requirement in writing that, as a condition of the copyright
owner's ,anthorii:utioll of the ,public,distributioR of copies or
l'honorecords,the.y bear the prescribed notice. :

(b)·EFI'F.GT I" O'{l.sWKO" IN·KOCE"TIN}·R(:;GERs.~Anyperson
who innocently infringes a copyright, in 'reliance upon an authorized
copy or phonorecord from which the copyright notice has been omitted,
incurs no liability for actual or statutory damages under section 504
for any infringing acts committed before eeceiving actual notice that
registl"Utionfor •the 'York has been made under section: 408, if such
person proves that he or she was misled by the omission of notice. In
a suit for infringement in such a case the court rnav allow or disallow
recovery of any of the infringer's profits attributable to the infringe­
ment.. and may enjoin thecontinuationoftheinfring.ing' undertaking
or may require. as a condition or permitting the continuution of the
infringing undertaking, that the infringer pay the copyright owner s
reusonubls license fee rn an amount and on terms fixed by the court.

(c) RE>lOVAL OF NOT",,,.-Protection under this titla.is not alfected
by the removal, destruction, or obliteration of the notice, without the
authorization of the copyright owner, from any publicly distributed
copies or phonorecords,

§ 406: Notice of copyright: Errodn name or date
(a) ERROR " .. ;:iA,t£,-Where the I,'Crson named in the cOPyril;ht

notice on copies or phonoreconls l'ubhcl1 distributed by authority of
the copyril(ht owner is not the owner 0 copyright,!he validity and
ownership of the copyright are not alfectcd. In such ucuse.ihowevcr,
,my per.lOnwho innO<"ently begins an undertaking that infringes the
copyright hRS 11 complete defense to any action for such infringement
if su..h person proves that he or she was.mialed by the notice and
~gan the undertaking ingeod- faith under a purported transfer or
license from the person named therein, unless before the undertaking
was hegun__ . • ......

(1) registration for the work haa been made in the name of
the owner of copyright; or

(2) a document executed by thep~rson named in the notice
and~ho~i~g th" ownership of the copyright had been recorded.

1'heperson named in the notice i~ liable to account .to the copyright
ow."er. for all receil?.lSIs.... from •trans.fel'S. o.r licenses purp.?rt..e.dly .made
untler the. copyri~ht.1Jy the person named;n. the notice. •

(b) E;R1l0R IN DATL__When the year. date .inthe notice on copies or
phonorecords distributed by authority of the copyright owner is
earlier than the year in whIch publication first occurred, any period
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computed from the year of first publication under section 302 is to be
computed from the year in the notice. Where the year date is more
than one year later than the year in which publicatIOn first occurred,
the work IS considered to have been published without any notice and
is governed by the provisions of section 405.

(c) OMHiSlON OF NAMt; oRDATE.-\Vherecopics or phonorecords
publicly distributed by authority of the copyright owner contain no
name or no date that could reasonably be considered a part of the
notice, the work is considered to have been published without any
notice and is governed by the provisions of section 405.
§ 407. Deposit of copies or phonorecords for Library of Congress 17 USC 407.

(a) Except as provided by subsection (c). and subject to the pro·
visions of subsection (e), the owner afcopyright or of the exclusive
right of publication in a work published WIth notice of copyright ill
the United States shall deposit, within three months after the date of
such publicatioo-

(1) two completecopies of the best edition; or
(2) if the work is a sound recording, two complete phone­

records of the best edition, together willi any printed or other
visually perceptible material published with such phonnrecords,

Neither the deposit requirements of this subsection nor the acquisition
provisions of subsection (e) are conditions of copyright protection,

(b) The required copies or phonorecords shall be deposited in the
Copyright Office for the lise or disr.0sit.ion of the Library of Congress,
The Register of Copyrights shal • when requested bv the depositor
and npon payment of the fcc prescribed by section i08, issue a receipt
for the ,1eposiL.',.

(c) The Register of Copyrights may by regulation exempt any E""'p,iono
categories of material from the deposit requirements of this section,
or require deposit of only one copy or phenorecord with respect to any
categories. Such regulations shall provide either for complete C'xernp.
lion from the deposit requirements of this section, or foralternative
forms of deposit aimed at providing a satisfactory archival record of
a work without imposing practical or financial hardships on the
depositor. where the individual author is the owner of copyright. in
• pictorial, lVaphic, or sculptural work and (i) less. than five copies
of the work have been published, or (ii) the work has been published
in a limited edition consisting of numbered copies, the monetary value
of which would make the mandatory deposit of two copies of the best
edition of the work burdensome, unfair, or unreasonable.

(d) At any time after publication of a work as provided by subsee­
tion (a)'. the Register of Copyrights may make written demand for
the required deposit on any of the persons obligated to make the
,Ieposit under subsection (a). Unless deposit is made within tbree P.nal'i••.
months aft ..r the demand is received, the person Or persons on whom
the demand was made are liable-

(1l to a fine of not more than $250 for each work; and
(2) to pay into a specially designated fund in the Library of

Congress thp. total retail price of the copies or phonorecords
demanded, or, if no retnil price has been fixed. the reasonable
cost of the Library of Congress of aC°'1niring them; and

(3) to pay a fine of $2.500. in addition to any fine Or liability
imposed IInder clnuses (I) and (2). if such person willfull)~ or
repeatedly fails 0r refuses to comply with such a demand.

(e) With respect to transmission prourams that have been fixed and R.salatio•••
transmitted to the public in the United States but have notbeen pub-
lished, the Re!!:ister of Copyrights shall, after consulting ..ith the
Librarian of Congress and other interested organizations and officials,
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INTRODUCTION

The CopyrjghtActof 1976, Public Law 94~553 (90 ,Stat •.
2541), is a general,revisionof' the 'copyright law, Title 17, United
States Code; i tbecomesf;'Uy effective oe January I, 1978. The
new, law supersedes the 'Copyright Act"of 1909; 'as amended, and is
the first extensive revisic>n'of the 1909 I"",.

Early in 1977 the Register of copyrights established
in the Copyright Office a Revision Coordinating Committee, chaired
by the Register, to oversee the develop::tent and coordination of
plans for implementation of the new law. The Committee recognized
that an important part of this initial preparation was staff training
and it asked Marybeth Peters, Senior Attorney-Adviser, to plan,
organize, and conduct all internal training on the new law as well as
to coordinate all training activities outside of the Copyright
Office. As a result of her successful execution of the first part of
this assignment, 260 staff members, in 15 sessions of one and one-half
hours each, completed an intensive study of the new law; 12$ other
staff members participated a "mini-course". Ms. Peters, who has a
teaching as well as a legal background, prepared all instructional
materials and d~signed the format for both, the short- and long-term
courses.

Because lis. Peters' instruc tion was basic and her"lesson
plans" comprehensive, ,-che ,Copyright Office received repeated requests
for wider dissemination of her instructional materials. The Revision
Coordinating C~mittee is responding to thilldemancl by publishing
Ms. Peters' guide. This general guide to the Copyright Act of
1976 is not an official summary of the law. It does not attempt to
deal wi t"ii'""all of. the issues raised by the revision legislation nor
to provide answers to legal questions. It is,however, an extensive
training tool, the text of which follows the language used by Ms.
Peters, wi th only a change in ten~e to avoid an appearance of '
obsolescence on January I, 1978;

In developing the.lecturu and lesson plans, Ms. Pe.ters
relied heavily on the -Ianguage of the law itself, the legislative
reports, and the various statement.s of the Register of Copyrights
to the Congress, i.e., the.1961 Report'of the "Register, 1965 Supplemental
Report, and the 1975 Second Supplemental lleport. Copies of these
docu:ents may be obtained by writing to the Copyright Office,
Library of Congress, Washington, D.C. 20559. The fee for the
1961 Report of the Register is $.45 while the fee for the 1965
Supp1ecentary Report is $1.00; there 'is no charge for the rest
of the material.

THE VIEWS EXPRESSED IN THIS DOCUliENT AR!: THOSE OF as,
PETERS ;~D DO NOT NECESSARILY REFLECT THE OFFICIAL VIE~S 0: EITHER
THE COPYRIGHT OFFICE 0B 'rtfE LIBRARY OF CONGRESS.
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Introduction to

COPYRIGHT CLAUSES IN INDUSTRIAL RESEARCH AGREEMENTS

This paper is one unit in a series prepared by the sponsored
program and patent offices at M.I.T. for use in their own professional
development program and in the workshop on intellectual property at the
1984 NCURA annual meeting. The NCURA Committee on Professional Development
is making it available to NCURA members who need a basic understanding of
intellectual property in connection with the negotiation and administration
of sponsored research agreements.

Copies of this and other units in the series may be obtained from
NCURA Headquarters.

Other Guidance

This series is intended to provide university research
administrators with only an introduction to the basic concepts of
intellectual property. Those who require a more complete understanding of
the subject will wish to study other materials cited herein or developed
from time to time by such organizations as the Society of University Patent
Administrators, the Licensing Executives Society, the COGR Committee on
Patents, Copyrights and Rights in Data, and the National Association of
College and University Attorneys.

User Feedback

This material is intended to be self-improving. Users are,
therefore, invited to forward comments, suggestions and new materials for
the next revision to:

Chairman, Committee
National Council of
One Dupont Circle,
Washington, D.C.

on Professional Development
University Research Administrators

N.W., Suite 618
20036

Copyright @ 1984 Massachusetts Institute of Technology and
National Council of University Research Administrators

2





NCURA COPYRIGHT CLAUSES IN INDUSTRIAL RESEARCH AGREEMENTS

Introduction to

COPYRIGHT CLAUSES IN INDUSTRIAL RESEARCH AGREEMENTS

Contents

1.

2.

UNIVERSITY OWNERSHIP OF COPYRIGHTABLE MATERIALS

LICENSING OPTIONS

3

4

5

<:
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UNIVERSITY OWNERSHIP OF COPYRIGHTABLE MATERIALS

Most universities sppear to have adopted the position that
copyrightable materials generated in the course of sponsored research
projects should be owned by the university with some form of license rights
to the sponsor.

This may reflect concern over maintaining the integrity of the
author's work and ensuring control over the institution's academic
prerogatives with respect to publication and dissemination. It may also
reflect the view that the copyright law is a vehicle for technology
transfer, comparable in many respects to the patent law.

An institutional policy reflecting this philosophy is as follows:

"Introduction: University retains the ownership of, and
copyright in, all copyrightable materials first produced or composed
in the performance of University research 'agreements, except that a
sponsor is normally enti tled to ownership Of the physical embodiments
of all such materials which are stipulated in the. contract as
deliverables. The sponsor is also normally entitled to a copyright
license in all such materials, as defined below.

"University believes that by retaining such ownership· it can
most effectively achieve the objectives of its copyright policy
which, in most respects, parallel the objectives of its patent
policy. These objectives include protecting the public interest,
providing recogni tion to authors and their department and/or labora­
tory, and supporting University education and research programs with
royalty income. Further, retention of copyright ownership by
University will help to minimize conflicts arising from prior or
concurrent Federal sponsorship _with respect to rights in data.

"In addition, University believes that the retention of
copyright ownership will insure that the integrity of an author's
work is protected in a way that will be·of maximum benefit to the
author, University and the public at large."

4
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LICENSING OPTIONS

Use of all materials for any purpose

Some universities will provide the research sponsor with a royalty­
free, non-exclusive license to use for any purpose all copyrightable
materials generated in the performance of the research. The following
clause is representative: .

"Copyrights, Title to and the right to determine the
disposition of any copyrights, or copyrightable materials, first
produced or composed in the performance of the research shall remain
with the university; provided, however, that the university shall
grant the sponsor an irrevocable, royalty-free, nonexclusive license
to reproduce, translate, perform, and distribute f"r any purpose
whatsoever, all such copyrighted materials."

As set forth above the basic clause .would apply to software
(including computer data bases and supporting documentation). Some
universities, however, exclude software from the operation of the clause,
particularly when the software is not a deliverable under the contract but
an incidental by-product or a tool used for the conduct of the research.

Use of software for sponsor internal purposes only

Because of the technol"gy transfer potential and commercial
possibilities of computer-related materials, some universities as noted
above, differentiate them from other copyrightable material, particularly
if they are not a deliverable but only a by-product of the research, and
license them in a manner similar to patents.

Where this is the case, the sponsor could be granted the right to use
the material for its own internal purposes-only, and possibly for the use
of its subsidiaries. As is the case with nonexclusive patent licenses t"
sponsors, some universities will grant this right royalty-free, while
others believe that some royalty payment should be made.

The most likely situation in which a royalty would be sought is that
in which the sponsor s dominant in the market, so that the granting of a
royalty-free, non-exc usive license w"uld preclude the university from
licensing the work to others for any significant royalties.

Providing the sponsor with a license to copyrightable data bases,
software and documentation may be accomplished by adding a clause such as
the following to the basic copyright clause:

" ••. except, however that with respect to copyrightable c"mputer data
bases, s"ftware and d"cmentati"n, the university shall grant the
sp"ns"r an irrev"cable. r"yalty-free ("r r"yalty-bearing),

5
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non-exclusive license to use, reproduce, translate ,display and
perform such copyrightable materials for the internal purposes of the
sponsor and of the sponsor's subsidiaries, but not including the
right to sell, distribute or license the materials to others, either
independently or in conjunction with the sale of hardware or other
softwa re. II .

As stated, the sponsor in this case would .have the right to use the
software in connection with product design, manufacturing processes, etc.,
but would not have the right to sell the software outright as a product,
license it to others, or use it as part of hardware or other software
products which it sells. The university, therefore, is free to license the
software out of its portfolio to others for royalties.

Non-exclusive license to distribute and sublicense

In the previous section, we have discussed licensing the sponsor for
internal operations only and reserving the right to license third prties.

Some-industrial· sponsors, however, may wish to receive a license
which permits them to sell and to distribute the copyrighted material
either by itself or in conjunction with sponsor's hardware, and/or to
sublicense others for the same purposes, or to use the material in
consulting services normally offered to the public. Licenses for this type
of activity would be granted to the sponsor on terms and conditions,
including reasonable royalty rates, to be negotiated.

It should be noted that the licensing of such materials on a
non-exclusive basis with the right to sublicense differs from patent
licensing in which the right to sublicense is normally granted only in
connection with exclusive licenses.

Where it is appropriate to grant the sponsor a royalty-bearing
non-exclusive license to use copyrighted software and related material in
that part of its business offered to the public, or in conjunction with its
products, this may be accomplished by adding a clause such as the. following
to the basic copyright clause:

" ••• except, however, that with respect to
copyrightable data bases, software and documentation, the university
shall grant to the sponsor a non-exclusive, royalty-bearing right to
use, reproduce, translate, display, perform, distribute, sell and
sublicense commercially for any purposes whatsoever, such materials
at such royalty rates and upon such other terms and condition as may
be negotiated in good faith by the parties."

Exclusive licenses

Exclusive licenses to computer data bases, software, and documenta­
tion are less commonly granted to sponsors than exclusive licenses for
patents, and are more likely to be found where the university is licensing
a software company to manage, maintain, distribute and sublicense~its

software commercially. Under an exclusive license, due diligence require-

6
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ments, performance milestones, and minimum annual royalties are likely to
be included in the same manner as with exclusive patent licenses.

Derivative works

In Unit 6 of this series we reviewed the subject matter of
copyrights, including Section 103 of the Copyright Act, which deals with
compilations and derivative works.

The right to prepare derivative works is one of the copyright owner's
basic rights under the Act and may be specifically conveyed if the
university wishes. It greatly enhances the value of the license right
granted to the sponsor by allowing the sponsor to write new software based
on the original work which is the subject of the license.

Permitting a sponsor to prepare derivative works to software licensed
only for internal operations is of some value and is often included in the
sponsor's licensing rights. It is of greatest value, however, to a sponsor
that wishes to adapt software for a particular piece of equipment which it
manufactures or sells, or to a sponsor that is in the business of enhancing
basic software so that it may be used by a broader customer base.

Since the writing of derivative works may dilute the value and
integrity of the original work, the university may wish to give careful
consideration before granting this right to the sponsor and appropriately
reflect it in the license fee or royalty rates established.

In the clauses cited in the previous two sections, the right to
prepare derivative works can be granted by adding the following phrase to
the list of rights granted:

" .•• including the right to prepare derivative works,"

Option agreements

The copyright clauses cited above refer simply to the granting of a
license, or to the granting of a license at reasonable royalties and on
terms to be negotiated. This is also common in patent clauses.

Some sponsors will wish, however, to know in more detail what the
rates and terms may be, In some cases they may ask to review a standard
universi ty copyright licensing agreement, which may sa tisfy such sponsors
wi thout the need for further con tractual language to specify ra tes and
terms. In some cases, as in patents, they may wish the principal terms of
the software license to be defined in the contract.

Another approach in use at a few universities is to actually
negotiate an option to acquire a license and sign the option agreement at
the same time as the research contract; The option agreement spells out
the nature of the option right and license, and the terms and conditions
which will apply, to the extent that is feasible prior to identifying the
copyrightable material. Where this approach is used, the following clause

7
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is typical and the option agreement would cover the specifics:

"Copyright. (a) Copyright in materials, including computer
software, created or fixed in a tangible medium of expression
during the performance of the work funded under this Agreement
shall vest in the University. To the extent that the University
has the legal right to do so, University shall grant sponsor an
option to license the materials on reasonable terms and
conditions, including reasonable royalties, as the parties shall
mutually agree in writing."

Some universities whIch treat research contracts as public documents
except for business details, such as royalty-rates, prefer to cover such
details in a separate option agreement.
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Introduction to

UNIVERSITY COPYRIGHT POLICIES

This paper is one unit in a series pr.epared by the sponsored
program and patent offices at M.I.T. for use in their own professional
development program and in the workshop on intellectual property at the
1984 NCURA annual meeting. The NCURA Committee on Professional Development
is making it available to NCURA members who need a basic understanding of
intellectual property in connection with the negotiation and administration
of sponsored research agreements.

Copies of this and other units in the series may be obtained from
NCURA Headquarters.

Other· Guidance

This series is intended to provide university research
administrators with only an introduction to the basic concepts of
intellectual property. Those who require a more complete understanding of
the subject will wish to study other materials cited herein or developed
from time to time by such organizations as the Society of University Patent
Administrators, the Licensing Executives Society, the COGR Committee on
Patents, Copyrights and Rights in Data, and the National Association of
College and University Attorneys.

User Feedback

This material is intended to be self-improving. Users are,
therefore, invited to forward comments, suggestions and new materials for
the next revision to:

Chairman, Committee
National Council of
One Dupont Circle,
Washington, D.C.

on Professional Development
University Research Administrators

N.W., Suite 618
20036

Copyright @) 1984 Massachusetts Institute of Technology and
National Council of University Research Administrators
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NCURA UNIVERSITY COPYRIGHT POLICIES

GUlnELINES FOR DEVELOPING COPYRIGHT POLICIES

"Copyrights at Colleges and Universities," a chapter frorn the NACUBO
Adrninistrative Services, which is reproduced hereafter, was prepared by the
Subcommittee on Patents, Copyrights, and Rights in Data of the NACUBO
Council on Governmental Relations and Revised in 1980 to reflect the
Copyright Revision Act of 1976. Its purpose is to assist colleges and
universities in developing policies and procedures on copyrights.

The Guide suggests that in developing its copyright policies, an
institution consider:

1. Definition of copyrightable materials.

2. Statement of policy concerning disposition
of rights to copyrightable materials within
the framework of the follOWing suggested
categories:

8. Individual Effort (including
institution-assisted)

b. Institution-Supported Efforts

c. Sponsor-Supported Efforts

-r

3. Determination of equities, i.e., income re­
sulting from royalties or assignment of copy­
righted materials in terms of the categories
in 2. above.

4. Copyright Administration.

In order to illustrate the manner in which these elements have been
reflected in universitypvlicies, we have reproduced those of Stanford
University and KIT in this part They have been selected solely because
they illustrate differences in approach which are useful for purposes of
comparison.

The Stanford University policy is a particularly broad and
comprehensive one in that it not only deals with both research and
instructional activities, but also addresses the principal features of the
Copyright Act and copyright terms, contains guidelines for the application
of the law and of Stanford policy to specific situations and types of
materials, and provides a fairly complete statement of administrative
considerations. It is, in effect, not only a statement of policy and
procedure but also an educational document.

4
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The MIT statement, on the other hand, is more narrowly drawn. It
focuses primarily on disposition of rights in terms of the source of
support and spells out its royalty sharing policy. (Discussion of the
copyright law as such, its relation to instructional· activities, and its
implementation is contained in separate MIT memoranda and regulations
distributed shortly after the copyright revisions of 1976.
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Copyrights at Colleges and Universities
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T" he expanding use of new and developing
media in the teaching-learning processes has

involved colleges and universities in a broad, com­
plex spectrum ofcopyright issues. However, many
institutions do not have adequate statements of
copyright policies and procedures.- The academic
community traditionally has been most protective
of the rights of authors' literary, dramatic,
musical, artistic, and other intellectual works.
When these works are original and presented by
the author in a tangible medium of expression,
they are protected by copyrights.

In addition to these traditional works, colleges
and universities are increasingly concerned with
the use of new media that generate or draw on a
wide variety of materials that may be protected by
copyright. These include films, television pro­
grams, cassettes, programmed learning materials,
computer-assisted instruction, and computer pro­
grams. The generation of such materials is often a
joint enterprise involving the ideas and talents of
individual faculty members, the use of institu­
tional facilities and equipment, and in many in­
stances financial support from the institution or
an outside sponsor. As both a generator and a user
of these copyrightable materials, a college or
university may face problems focusing on issues
such as academic freedom, facility rights, faculty
accountability, release time, teaching credit, spon­
sor requirements, and the determination of rights
to copyrightable materials. The income from
royalties for some copyrightable materials can be
significant.

The sponsor supporting a program that
generates copyrightable material may stipulate
specific conditions with respect to copyrights and
royalty income. The U.S. Office of Education, in

Copyright·o()1980NACU80

outlining its copyright policies in Copyright Pro­
gram Information. 1971,made the following state­
ment: "Universities particularly should establish
written policies selling forth the respective rights of
the university and its staff members in anticipated
copyright royalties."

New curriculums and course materials are being
developed continually for use with new media foj'
communications and learning. Colleges and univer­
sities will be confronted with increasingly complex'
problems relating to copyrights and royalties on
these materials. To protect the rights of the in­
dividual and the institution, it is important that col­
leges and universities develop well-conceived
policies and procedures to govern thedetermination
of rights to copyrightable materials.

COPYRIGHT CONSIDERATIONS

Scope of the Copyright

Statutory copyright is based on laws enacted by
.Congress. The U.S. Constitution gives Congress
the power to enact laws relating to copyrights. Ar­
ticle I, Section 8, states, "Congress shall have
power ... to promote' the progress of science and
the useful arts, by securing for limited times to
authdrs and inventors the exclusive right to their
respective writings and discoveries." Under this
power, Congress has enacted various laws relating
to copyrights, the most recent being the Copyright
Revision Act of 1976, P.L. 94-553, effective
January I, 1978.

Under current copyright laws, a work must be
original and fixed in a tangible medium of expres­
sion to be copyrightable; it is not necessary that
the work be novel, as is the case with an invention.
The copyright is applied to the form of expression
rather than to its subject matter. A description of
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a machine could be copyrighted as a writing, but
this would only prevent others from copying the
description: it would not prevent others from
writing their own descriptions or from making and
using the machine.

Copyrigh/ Transfer

A copyright may be assigned, transferred,
limited, or licensed by a written agreement signed
by the author or the owner of the copyright.
Unless specified in the agreement, transfer of a
manuscript or a material object does not transfer
the underlying rights to the manuscript. Similarly,
transfer of ownership of a copyrighted work does
not convey any rights in the material object.

Copyrigh/ Regis/ration

Copyright protection can be claimed by the
author or those authorized by him or her to assert
this right. Works produced by an individual
employed specifically for their production are nor­
mally copyrightable by the employer as a "work
made for hire" and not by the author-employee.
A copyright is registered by submitting an applica­
tion for registration to the Copyright Office in the
Library of Congress. Registration is a prerequisite
to bringing an action for copyright infringement
and may be done at any time during the term of
copyright, but registration is not a. condition of
copyright protection. Copyright registration is ob­
tained by delivering to the Copyright Office (I) the
deposit copy or copies of the work, as required by
the typeof copyright protection sought, (2) an ap­
plication in the form prescribed, and (3) a small
fee. The Copyright Office receives the application
and on finding that the material is copyrightable
registers the claim and issues to the applicant a
certificate of I registration. Copi~s that are
deposited without an application and registration
fee will satisfy only the deposit requirements for
the Library of Congress. Forms for registering
copyrightable material of several media may be
obtained from: Register of Copyrights, U.S:
Copyright Office, Washington, D.C. 20559.

The revised copyright law (Public Law 94-553,
October 19, 1976) provides protection to both
published and unpublished works of authors
without regard to national origin, thereby preemp­
ting common law state copyright.
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Rights of Copyright Owner

The right of copyright arises when the author
fixes his or her original work in any tangible
medium of expression. While notice is still re­
quired for published works, it is no longer a prere­
quisite to obtaining protection. The owner of a
copyright has the right of reproduction, deriva­
tion, distribution, performance, and public
display.

The 1976 act provides broad guidelines for
determining whether or not the rights of, a
copyright owner are subject to fair use, which per­
mits limited use and reproduction for certain pur­
poses. The guidelines of the Congressional Con­
ference Committee should be consulted for
specific examples of minimum fair-use copying.

The owner of a copyrighted sound recording
has the exclusive right to reproduce it, to prepare"
derivative works, and to distribute it. This ex­
clusivity does not extend to the right to perform
the work publicly; pending legislation may pro­
vide this right. The new act incorporates the 1972
law on sound recordings including the copyright
symbol ®.

There is no renewal feature wherein the
copyright reverts to either the author or specified
beneficiaries, except for those works already in
their first term prior to January I, 1978.After that
date, the author or heirs may terminate a transfer
made other than by will after 35 years from the
date of the grant by serving written notice within a
five-year period thereafter. If the grant covers the
right of publication, termination may be effected
35 years from the date of publication or 40 years
from the date of the grant, whichever is shorter.
Such termination may be effected notwithstand­
ing any agreement to the contrary; the copyright is
divisible and each separate right has the right of
termination. If not so terminated, the grant of
copyright continues in effect for the term of the
copyright.

Works made for hire and derivative works have
no termination rights. Derivative works may con­
tinue to be used but no new derivative work may
be prepared after termination.

Sole or Joint Copyright Ownership. Copyright
ownership may be sole or joint; the intention of
the authors determines this. Unless the intention is
to create a unitary whole into which two or more
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authors merge their contributions. the works of
more than one author form a collective work. If
there is no express written agreement, the owner
of a copyright in a collective work has rights
limited to the material contributed by the author
of such work and the privilege of reproducing and
distributing the contribution of other authors as
part of the particular collective work or revision of
that work. In the case of a "work for hire," which
is defined as a work prepared by an employee
within the scope of his or her employment or a
commissioned work, the employer is the original
author or owner unless the parties have agreed
otherwise in a written statement.

Duration of Copyright

The duration of copyright is as follows: Works
created on or after January I, 1978, exist from
creation and have a duration of life of the author
plus SO years. If there are joint authors, then dura­
tion is for life of the last surviving author plus SO
years. In the case of anonymous works or works
made for hire, the term is 75 years from the year
of first publication, or 100 years from creation,
whichever is shorter.

In the case of works already under statutory
protection, the term is 28 years plus 47 years, for a
total of 75 years. Works in their first copyright
term must be renewed in the 28th year. However,
if the copyright was renewed between December
31. 1976 and December 31. 1977, the term is
automatically extended for a total term of 75
years.

Works created prior to January 1,1978, but not
previously published or copyrighted have been ac­
corded protection under the Copyright Act unless
they are already in the public domain. A minimum
duration of copyright is 25 years even though the
same criteria (the life of the author plus 50 years.
etc.) apI'ly.

Although a published copyrighted work still re­
quires notice, the placement of the notice has been
liberalized so that the manner and location will be
considered appropriate if they are within
reasonable view. In addition, omission of the
copyright notice or error in or omission of name
or date may be corrected within certain time
limits.
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Infringement of Copyright

Only the legal or beneficial owner of the
copyright has the right to institute an action for in­
fringement. (Recordation of transfer is a prere­
quisite to bringing an infringement suit.)
Remedies available include injunctions against
further use; impoundment or destruction of
material, damages and profits; and imposition of
statutory damages in lieu of actual damages and
profits. In the case of a civil suit for recovery of
damages for willful infringement, damages of up
to $50,000 may be awarded. Damage for infringe­
ment may be reduced to $100 in cases where an
employee of a nonprofit educational institution or
library is involved and where there is no reason to
believe there would be copyright infringement.
Where the offense of criminal infringement or
private gain is proven, fines up to $50,000 and Im-"
prisonment for not more than two years for subse-';
quent offenses may be imposed by the court."
Fraudulent copies together with all usable plates,
etc. are seized by and forfeited to the United
States.

Compulsory Licensing

Chapter 8 of the new act creates the independ­
ent Copyright Royalty Tribunal, which is respon­
sible for determining a fair and reasonable royalty
where compulsory licensing is required. Such
areas are noncommercial transmissions of
published musical and graphic works by' public
broadcasters, performances of copyrighted music
by jukeboxes, and transmissions of cable televi­
sion.

MA T!'RIAI.S SUUJHT To COPYRI(;HT

The following types of material, published or
unpublished, may be subject to copyright:

I. Any written works, including books, journal
articles, text, glossaries, bibliographies, study
guides, laboratory manuals, syllabuses, tests,
proposals.

2. Lectures, musical or dramatic compositions,
and unpublished scripts.

3. Films, filmstrips, charts, transparencies, and
other visual aids.

4. Video and audio tapes and cassettes.

3
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5. Live video or audio broadcasts.
6. Programmed instruction materials.
7. Computer programs.
8. Pantomimes and choreographic works.
9. Pictorial, graphic, and sculptural works.

10. Sound recordings.
II. Other materials.
, 'Although copyright law does not specifically
mention computer programs, the U.S. Copyright
Office has recognized since 1964 that computer
programs are copyrightable, and numerous pro­
grams have been copyrighted. The National Com­
mission on New Technological Use of
Copyrighted Works recommended in 1978 that
such recognition be continued.

COPYRIGHT POLICY AND PROCEDURES

Colleges and universities recognize and en­
courage the publication of scholarly works as an
inherent part of the educational mission. They
also acknowledge the privilege of college or
university personnel (faculty, staff, and students)
to prepare, through individual initiative, articles,
pamphlets, and books that -are copyrighted and
that may generate royalty income for the author.
The variety and number of copyrightable
materials that may be created in. a college or
university community have increased significantly
in recent years as have the author-institution­
sponsor relationships under which such materials
are produced. Many institutions have well-defined
patent policies and procedures, but few have ade­
quate formal policies governing copyrights.

In setting copyright policy and procedures, an
institution should consider the following:

I. Statement of institutional copyright policy.
2. Definition of copyrightable materials.

3. Determination of rights.
4. Determination of equities.
5. Copyright administration.

Most colleges and universities will find that
copyrightable materials pose different policy and
procedure problems than inventions do, so that
separate policies and procedures should normally
be adopted for copyrights and for patents.
Policies and procedures developed for
copyrightable materials should be consistent with
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or complementary to established institutional
practices concerning inventions. Care should be
taken to coordinate the copyright and publication
requirements and patent requirements that may
have been previously issued by the sponsoring
agencies.

Statement of Institutional Copyright Policy

An institution seeking to clarify its position on
the rights to and disposition of copyrightable
material should develop a statement of copyright
policy. This statement should be broad and it
should be brief. Administrative procedures should
be separate from the policy statement. The follow­
ing topics may be included in the statement:

I. Recognition of the rights of college or
university personnel (faculty, staff, and students),"
on their own individual initiative, to write or'
otherwise generate copyrightable materials to
which they have the sole rights of ownership and
disposition.

2. Disposition of rights to those materials
generated as a result of assigned institutional
duties or with support from a third-party sponsor.

3. Definition of royalty-sharing.
4. Description of the administrative body

responsible for interpretation and administration
of the copyright policy.

Definition of Copyrightable Materials

To guide faculty, staff, and students, an institu­
tion should define the types of copyrightable
material covered by the copyright policy and inter­
pret the provisions that apply to certain kinds of
copyrightable materials. ,A list of types of
materials is presented on page 3.

Determination of Rights

to determine the disposition of rights to
copyrightable materials developed by college or
university personnel, materials may be assessed
within the framework of -the following four
categories:

Individual Effort. Rights to copyrightable
material generated as a result of individual in­
itiative, not as a specific college or university
assignment and with only incidental use of the in­
stitution's facilities or resources, reside with the
author.
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Institution-Assisted Individual Effort. Where
the college or university provides.partial support
of an individual effort resulting in copyrightable
material by contributing significant faculty time,
facilities, or institutional resources, it is
reasonable to consider joint rights to ownership
and disposition of these materials and a sharing of
royalty income. A written agreement of joint
ownership should be required. Some colleges or
universities may find it desirable to merge this
category 'with that or "Individual Effort,"
described above.

Institution-Supported Efforts. Ownership of
copyrightable material specifically developed as a
result of a written assigned college or university
duty may reside with the institution, although
sharing royalty income with the author may be ap­
propriate in certain instances.

Sponsor-Supported Efforts. The grant or con­
tract under which copyrightable materials are
generated may specify provisions for the disposi­
tion of rights in these materials. These provisions
should be determined at the time the agreement is
negotiated. Persons who produce copyrightable
materials under sponsor-supported projects
should clearly understand their rights and obliga­
tions and, if so indicated, their agreement should
be obtained before the institution enters into the
contract or grant. Similarly, these persons should
be aware of the appropriate terms and conditions
before the work starts. Generally, the agreement
between the sponsor and the institution willvest ti­
tle to copyrightable materials in the college or
university, with the sponsor retaining a royalty­
free license for the sponsor's use. In other cir-

I . .. _ _ _ .__ I

cumstances, the agreement may specify that the
materials be placed in the public domain. (Such a
requirement is normally undesirable from the
standpoint of both the institution and the author.)
Or the agreement may assign all rights to the in­
stitution, or may allow the sponsor to retain all
rights. Even in exceptional situations, where the
sponsor retains all rights, sharing of royalty in­
come between the sponsor and the institution may
be appropriate, particularly when the project in­
volves institutional cost sharing. Thus, the nature
and extent of the institution's ownership interest
in copyrighted materials that are generated
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through sponsored programs are subject to
policies and regulations of the sponsor.

The author, institution, and sponsor are often
requested to relinquish rights to copyrighted ar­
ticles submitted to scholarly and professional
journals, many of which are copyrighted. Ad­
vance arrangements should be made with the
publisher if the author, institution, or sponsor is
to retain title or other rights to copyright of the
material.

It is desirable to define in advance the disposi­
tion of rights to copyrightable materials generated
through institution- or sponsor-supported efforts.
The disposition of rights to materials developed
through individual efforts partially assisted by an
institution may prove more difficult to determine,
particularly in advance.

Determination of Equities

The nature and extent of participation in in­
come resulting from royalties or assignment of
copyrighted materials can "be determined by
following the four categories of ownership
described earlier.

Individual Effort and Institution-Assisted In­
dividual Effort. Income. deii\-ed from materials
resulting from the individual initiative of college
or university personnel should accrue to the
author alone. However, when these individual ef­
forts are significantly assisted by the use of institu­
tional facilities or resources, the institution and
the author may stipulate some degree of income
sharing.

Institution-Supported Efforts. Where copy­
righted materials are generated by a specific,
assigned institutional dutY,·institutional policy
may specify the college or university as sole reci­
pient of the derived income. Many institutions
have a royalty-sharing policy on patents, so an in­
stitution may similarly adopt a policy that pro­
vides for the crediting of part or all of the royalty
from copyrightable materials to authors and
academic departments. In some instances the in­
stitution may elect to grant or return copyrights to
the author, even though the institution commis­
sioned the work that generated the copyrightable
materials.

Sponsor-Supported Efforts. If the development
of the copyrighted materials is supported by a

5



2:6:3

sponsor, the college or university and the author
must adhere to the conditions of the grant or con­
tract. Income derived from copyrighted materials
is handled in accordance with institutional policies
unless special contractual or grant requirements
prevail. In cases where the sponsor requires the
return of part of the income derived from sales of
sponsor-supported materials that are copyrighted,
institutional cost sharing should be considered
together with other factors in determining the
distribution of such royalty income. If the institu­
tion receives all or part of the income derived from
the sale of such sponsor-supported materials, this
income normally would be handled in accordance
with established institutional policies unless
special sponsor requirements prevail.

In determining institutional policy on the
disposition of royalty income, it may be desirable
to consider identifying a portion of the derived in­
come as a reserve to defray costs of future revi­
sions or to implement the adoption of the
copyrighted materials.

It is imperative that the disposition of
copyrights and the royalty income aspects of
institution- or sponsor-supported projects leading
to copyrightable materials. be examined
thoroughly at the outset of the project and that a
clear and mutually satisfactory written
understanding be reached among the author, col­
lege or university, and sponsor.

Copyright Administration

It is beneficial fora college or university to
develop well-defined and codified procedures for
the governance .of copyrightable. materials
developed by its personnel. The president of the
university, or more generally some other ap­
propriately designated authority, has the ultimate'
responsibility for decisions on copyright matters.
It is usually advantageous to delegate responsibili­
ty and authority. on copyright matters to an ap­
propriate administrator, such as the institution's
legal counsel, a vice president for research, the
dean-of thefaculty,or another administrator. The
statement of policiesand procedures should define
clearly the responsibilities and authority of the
college or university copyright administrator.
These duties may include providing assistance,
guidance in obtaining a publisher, and other
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related serviceson copyright matters to theinstitu­
tion's personnel.

Adopted procedures should provide for the
copyright administrator, the author, and other
concerned parties to arrive at a mutually accep­
table copyright agreement within the provisions of
the institution's policy. One mechanism for
negotiation of copyright matters is to use a three­
member panel consisting of the author or the
author's representative, the institution's copyright
officer, and a third member agreed on by the first
two. Alternatively, a copyright advisory commit­
tee may prove helpful in evaluating ownership,
disposition, and distribution of royalty income
relating to copyrightable materials. Whatever the
procedure for administering copyright matters,
there should be specific provisions for appeal.

College or university procedures may provide
for prior review of all programs expected to
generate copyrightable materials with full or
significant partial support by the university or a
sponsor in order that an advance determination
can be made concerning rights, disposition, and
income distribution. This review is normally ac­
complished by the intended authors, the copyright
officer, and any others designated by institutional
policy. A mutually acceptable advance agreement
covering the determination of rights, disposition,
and income distribution may be an important part
of the project file for those projects producing
copyrightable materials with partial or total sup­
port by the institution or by a sponsor. Thead­
vance agreement may be revised as the project
progresses.

Alternatively, an institution may request an an­
nual report from faculty and staff on all

.copyrightable material generated during the
reporting period. Those materials developed with
partial or full institutional or sponsor support
should be reviewedby the copyright officer and by
others designated by college or university pro­
cedures to make recommendations on the disposi­
tion of rights to. copyrightable material and in­
come participation.

If an institution adopts specific policies and
procedures relative tothe rightsvdisposition, and
income distribution relating to copyrightable
materials, it may be desirable to incorporate
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reference to these provisions in employment con­
tracts where appropriate.

Faculty and staff should be encouraged to par­
ticipate in formulating institutional copyright
policiesand procedures. Faculty and staff can also
be involved in the governance of copyright matters
to insure that policies and procedures are
equitable and workable. The nature and extent of
student participation in copyright policies and
procedures may vary with the institution and its
policy on copyrightable material generated by
students.

In designing and implementing institutional
policies and procedures for copyrightable
materials, care must be taken to protect the in­
itiative and rights of individual authors. Similarly,
consideration should be given to copyrightable
work that is the result of a group effort. These
policies and procedures should reasonably insure
the requisite control and accountability by the
university for resources allocated to partial or full
support of university personnel engaged in pro­
ducing copyrightable materials.
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Copyrightable Materials and Other Intellectual Property

This Guide Memo describes Stanrord policies and assoctated administrative procedures tor copyright­
able materlals and other intellectual property. Its objectives are:

• To enable the University to roster the rree and creative expression and exchange or ideas and
comment;

• To preserve traditional University practices and privileges with respect to the publication or
scholarly works;

• To establish principles and procedures ror sharing income derived rrom copyrightable materlal
produced at the University; and

• To protect the University's assets and Imprimatur.

Section head ings ror this Guide Memo are:

1. COPYRIGHT POLICY
2. ADMINISTRATION OF POLICY
3. OTHER INTELLECTUAL PROPERTY
4. TANGIBLE RESEARCH PROPERTY
5. EXPLANATION OF TERMS

\

1. COPYRIGHT POLICY

a. General Policy Statement -'. Copyright Is the ownership and control or the Intellectual
property In original works or aUthorship which is subject to copyright law. It is tbe policy
or the Unlverslty that all rights in copyright shall remain with the creator unless the work
is a work ror hire (and copyright vests in the University under copyright law), is supported
by a direct allocation or runds through the University for the pursuit or a specillc project, is
commissioned by the University, or Is otherwise subject to contractual obligations.

b. Books, Articles, and Similar Works - In keeping with tradition, the University does
not claim ownership or books, articles, and similar works, the intended purpose or which Is to
disseminate the results or academic research or scholarly study. Such works include those or
students created in the course or their education, such as dtssertatlons. papers and articles.
Similarly, the University claims no ownership or popular nonllctlon, novels, poems, musical
compositions, or other works or artistic imagination which art not institutional works. If
title to copyright In works dellned within this section Lb. vests in the University by law, the
Universlty wlll, upon request and to the extent consistent with its legal obligations, convey
copyright to tbe creators or such works.

c. Institutional Works - The University shall retain ownership or works created as institu­
t.ionai rather than personal eITorts - that Is, works created ror University purposes In the
course or the creator's employment. For instance, work assigned to staff programmers Is
"work ror hire" as dellned by law (regardless or whether the work is in the course or spon­
sored research, unsponsored research, or non-research activities), as is software denloped at
the Center tor lnrormarlon Technology or Research Libraries Group, and the University owns
all rights, intellectual and llnancial, in such works.



September I, 1983 F~ge 2 of 5 GuIde Memo 76

d. Scholarly Projects Specifically Funded by Sponsored Agreements or Other Uni­
versity Funds - All individuals who purttclpate in sponsored agreements or other research
or scholarly projects specifically supported by University funds must signan Agreement wlt·h
t,he Unlverslty (Form SU-R8, as amended) under which copyright,able works resultlng from
such projects are assigned to the University except as provided under paragraph b. above.
Subj,'cl. 10 sect lons b-. and c. above and g. below, and to the provisions of t,he Agreement..
roy:dl.~· income received by the Unlverslty for such works will normally be dlstrtbuted in
accordance wlthUniversity policy (see secrlou 2.h.iii. below). Copyrightable works may also
be ~ubjecI 10 t he Unlverslry's policies on 1':,n:;ibl" Research Property (see Guide Memo i7).

e. Commissioned, Workll of Non-employees - Under the. Copyright Act,. commissioned
works of uon-eruptovees are owned by the creator and not by the commissioning part.y, unless
there is a wrltten agreement to the contrary. University personnel must, therefore, generally
require contractors to agree in writing that ownership Is assigned to the Unlverslty.

Examples of works which the University may commissIon non-employees to prepare are:
• Illnstrat lons or designs
• Arusttc works
• Arehltectural or engineerIng 'drawings
• Forewords and IntroductIons
• Computer software
• Reports by ecnaultants or subeontraetors

t. Videotaping and Related Classroom Technology - Any videotapIng. broadcastIng, or
televIsing of classroom, laboratory, or other Instruction, and any associated use of computers,
must be approved in advance by the COgnizant academic dean (or, In the case of SLAC, by
the Director), who shall determine the ccndttlone under whIch such activity may occur and,
In conjunctIon with the Vice Provost and Dean fOl' Graduate Studies and Research, resolve
questions of ownership, distributIon and policy.

g. Contractual Obligations of the University - The University in all events shall have
t,he right to perform Its obligations with respect to copyrightable works, data, prototypes
and other intellectual property under any contract, grant, or other arrangement with third
parties, Including sponsored research agreements, license agreements and the like.

NOTE: University resources are to be used solely for University purposes and not for personal
gain or personal commercial advantage, nor for any other non-University purposes.

I

2. ADMINISTRATION OF POLICY

II. Determinatic.ns or Ownership and Policy in Unclear Cases - Questions of ownership
or other matterS pertaIning to materials covered by this GUide Memo shall be resolved by the
cognizant vice presIdent or designee in consultation with the Sponsored Projects Offlce and
the General Counsel's Offlceo The VIce Provost and Dean of Graduate Studies and Research
Is the designee of the Provost, who Is the cognizant vice president for all University research,
scholarship and education.

b. Licensing and Income Sharing -

I. LIcensing - Computer databases, software and ftrmware, and other copyrIghtable
works owned by the University, are licensed through Its Offlce of Technology Licensing.
Exceptions to this procedure must be approved In advance by the Vice Provost and Dean
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of Graduate Studies and Research.
. ' '

ii. Proprietary Protection -"'" The Otllce or Technology Licensing seeks the most,
effective means of technology transfer for public use, and benellt. ,To that, end, the
Director will determine whether to apply ror patent protection In addition to or Instead
of copyright with respect to particular software, nrrnware or other computer-related
copyrightable materials owned by or assigned to the Unlverstty.

iii. Royalty Distribution -- If patent protection is being sought, distribution of royalties
will be handled in accordance with the University's Patent Policy (Guide Memo 75). If
copyright protection alone is claimed, royalties will normally be allocated In a similar
manner, with the·lnventor's share" allocated among individuals identilled by the
Director 01 the Offlce of Technology Licensing, in consultation with the principal
Investigator (or department head if not under a sponsored agreement), based on their
relative contributions to the work. The Director may, alter consultation, conclude that,
any royalty distribution to individuals would be Impracticable or lnequltabte, however
(tor example, when the eopyrjghtable materlal has been developed as a laboratory
project, or whereIndtvjdual royalty distribution could dlstor! acadernle priorities). In
such cases. the "Inventor's share" may be allocated to a research or educarlonat account
in the laboratory where t,he copyrightable materlal was developed. Such deterrnlnetlon
will be made on a ease-by-case basis, by the Director or the omce or Technolog,v
Licensing after consultatlon with the principal investigator or department head, and Is
subject to the approval or the Vice Provost and Dean of Graduate Studies and Research.

iv. A:ssignments - No assignment, license or other agreement may be entered with
respect to copyrighted works owned by the Unlverslty except by anofllclal specillcally
authorized, to do so.

Questions regarding licensing and roya.lty-sharlng should be addressed to t,he Omce or
Technology Licensing.

c. Use or the UniversitY Name in Copyright Notices - If copyrightable materials are
published without a copyright notice, the copyright may be lost and the work may enter the
public domain. The following notice on University-owned materials will protect the copyright:

COPT,lsh. €l IT....IThe Boa,d 0' Trud••• 0' Th. L.I...d S.aD'o,d JUDlo' UDlv.,.1.7' All RlsM.
Relened.

No other inst.itutional or departmental name is to be used in the copyright notice, although
the name and address or the department to which readers can direct Inquiries may be listed
below, the copyright notice .• The date In the notice should be the, year In which the work Is
IIrst published, I.e., distributed to the public or any sizeable audience.

Additionally, works should be registered with the United States Copyright Omce using Its
omclaI rorms. Forms may be obtained trom the General Counsel's Omce, to which questions
concerning copyright notices and registration also may be addressed.

d. Copyright Agreements - The University may require faculty, stalt; students, visiting
scholars and/or otber research participants to sign agreements Implementing this Guide
Memo as a condition of employment or as a condition of participation in a sponsored project,
or asmay be necessary to comply with the terms of grants or contracts or to establish record
title in tbe University (see section i.e. above). '
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e. Copying or Works Owned by Others - Members of the University community are
cautioned to observe the rights of other copyright owners. Contact the General 'Counsel's
Offlce for University policies pertaining to copying for classroom use. Policies regarding
copying for library purposes may be obtained from the Offlce of the Director of Libraries.
Questions should be addressed to the General Counsel's Offlce.

r. Sponsored Agreements - Contracts and grants frequently contain complex provisions
relating to copyright, rights In data, royalties, publication and various categories of material
Including proprietary data, computer software, licenses, etc. Questions regarding the specillc
terms. and conditions of individual contracts and grants, or regarding rules, regularlons and
statutes applicable to the various government agencies, should be addressed to the Patent and
CopyrigM AlYalrs group In the University's Sponsored Projects Offlce.

g. General Advice and Assistance - The Associate Director for Intellectual Property
Administration in the Sponsored Projects Offlce, the Director of Technology Licensing, and
stalY counsel in the General Counsel's Offlce are avalla.ble to advise on questions arising under
t.hls Guide Memo, and to assist With the negotiation and Interpretation of the provisions of
proposed formal agreements with third parties.

3. OTHER INTELLECTUAL PROPERTY

a. Trade and Service Marks - Trade or service marks relating to goods or services
distributed by the University shall be owned by the University. Examp!es Include names and
symbols used in conjunction with computer programs or Unlverslty:actlvltles and events.
Consult the Offlce of Technology Licensing for Information about r~glstratlon, protection.
and use of marks.

b. Patents -'- See Guide Memo 75.

c. Proprietary Information -- Proprietary Information arising out of University work
(e.g., software developed at the Center for Information Technology) shall be owned by the
University.

NOTE: All research involving proprietary information Is subject to the University's Policy
Guidellnes on Secrecy In Research, adopted by the Academic Senat·e and reprlnted in the
Fa.cull~· t1andbook~

4. TANGmu: RESEARCH PROPERTY ;

See Guide Memo 77. The l'nlversil.y encourages the prompt. and open exchange. forol·hers'
sclentlftc lise. of soft.ware and lIrrnw:,re resulting from research. i\ Software Dlsrrlbutlon Center
has been established by the Office of Technology Licensing as a. mechanism to distrlblJte computer
software emclent.ly' to the largest number of potential users.

s. EXPLANATION OF TERMS

.. Copyright-

l, Copyrightable Worb - Under the federal copyright law, copyright subsists In
·original works of authorship· Which have been lIxed In any tangible medium of expres­
sion from which they can be perceived, reproduced. or otherwise communicated, either
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directly or with the aid or a machine or device. These works include:

• Literary works such as books, journal articles, poems, manuals, memoranda, tes.
computer programs, instructional material, databases, bibliographies;

• Musical works including any accompanying words;

• Dramatic works, Including any accompanying music;

• Pantomimes and choreographic works (If fixed, as in notation or vldeotape);

• Pictorial, graphic and sculptural works, including photographs, diagrams, sketches
and integrated circuit masks;

• Motion pictures and other audiovisual works such as videotapes;

• Sound recordings.

ii. Scope of Copyright Protection-- Copyright protection does not extend to any
idea, process, concept, discovery or the like, but only to the work In which It may be
embodied, Illustrated, or explained. For example, a written description of a manufac­
turing process is copyrightable, but the copyright only prevents una.uthorized copylng::of
the description; the process described could be freely copied unless It enjoys some other
protection, such as patent.

Subject to various exceptions and limitations provlded for In the copyright law, t.he
copyright owner has the exclusive right to reproduce the work, prepare derivative works,
distribute copies by sale or otherwise, and display or perform the work publicly. Owner­
ship of copyright is distinct from the ownership of any material object in which the work
may be embodied. For example, if one purchases a videotape, one does not necessarily
obtain the right to make a public showing for profit.

b. Works for Hire - "WOrk for hire" Is a legal term defined in the Copyright Act as "a
work prepared by an employee within the scope of his or her employment." This definition
Includes works prepared by employees In satisfaction of sponsored agreements between the
University and outside agencies. Certain commissioned works also are works for hire if the
parties so agree In writing. Other examples of works for hire are given in section l.c.

The employer by law is the "author," and hence the owner, of works for hire for copyright
purposes. Ownership In a work for hire may be relinquished only by an official of the
University specifically authorized to do so.

c. Other Intellectual Property -

i. Tra.de and Service Marks - Trade and service marks are distinctive words or graphic
symbols identifying the source, producer. or distributor of goods or services.

ii. Trade Secrets - "Trade secret" Is a legal term referring 1,0 any Information. whether
or not copyrightable or patentable. which is not generally known or accessible, and whlch
gives competitive advantage to Its owner. Trade secrets are proprietary information.

. iii. Patents - See Guide Memo n.



MASSACHUSETTS INSTITUTE OF TECHNOLOGY

COPYRIGHT POLICY

OBJECTIVES

The copyright policy of the Institute seeks to protect

and promote the ~radiHon&1 academic freedolDof the InsHtute's

faculty, staft, and students in matters ot publicationj seeks

to balance fairly and reasonably the equihbH! rights of authors,

sponsors, 'and the InstitUtejand attelnpts to ensure that any
.. \. 'f ". .-''''' "'-.,' ..

copyrightable materi'lI.l in which tbe IitsUtute has an equity inter-
'. .. 'f

est is utilized in a manner cons1stentwitb the pUblic interes~.

OWNERSHIP AND DISPOSITION OF COPYRIGHTABLE M'ATERIAL"

Copyright ownership \i:rid the rtght~'thei'ebf are<terms defined

by Federal law. The Ihstitute believes' that its copyright policy

objectives will best beattained'w1th:in tbe context of the Federal

law by defining the eqld1:fesof- ownetship of copyrightable mate-
.. ' .. do .,'.r ~~··r·-·' .r; ," .'- " -:":.' .:.:~. ,"- :'_'c" .. ", ..ria.l tntat"ms oft:lte,followi-nlr-cfIltegories:

A. Copyright oWQier.sl{lp,ofall'materilil. (includinRsoftware, . but

excluding theses) whf~bis developed~~inthe course of or pursuant

to a sponsored research' or other agreement shall be determined in

accordance with the terms -of the sponsored researeh or- other agree­

ment, or in the absence of such terms, the copyright shall become

the property of the I~stitute.

Comment: Normally, research contracts sponsored by the government

prOVide the government with specified rights in copyrightable
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material developed in the performance of the research. These

rights may consist of title to such data vesting solely in the

government or the reservation of a royalty-free license to the

government, with title vesting in the Institute. In some cases,

the government prohibits any private copyright ownership. Grants

and other types of sponsored research agreements, .whether by the

government or by private industry, may, on the other hand, pro-

vide no specific provision concerning rights in such material.

The purpose of this provision (which applies to all academic
I

and research employees of the Institute) is to ensure that the

Institute will be free to dispose of all such data in a manner

consistent with its obligations to the sponsor and to the public.

In c~ses where a researcher wishes to publish Category A

material in journals or other media, Federal law now requires the

written consent of the owner of the copyright. Requests for such

consent, which will normally be routinely provided, should be

addressed to the Patent, Copyright, and Licensing Office.

B. Copy-r~~ht ownership of all material (including software. but

excluding theses) which is developed with the significant use of

. funds, space or facilities administered by the Institute, inclu­

ding but not limited to classes and laboratory facilities. but

without any M.I.T. obligation to others in connection with such

support shall reside in the Institute.

Co~~ent: The Institute shall exercise its rights in such material

in a manner that will best further M.I.T.'s basic aims as an

educational institution, giving full consieeration to making the
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material available to the public on a reasonable and effective

basis, avoiding unnecessary exclusions and restrictions, and

providing adequate recognition of the authors."

In this respect M.I.T. recognizes and reaffirms the t;radi­

tional academic freedom of its faculty and staff to publish freely

without restriction. In keeping with this philosophy, M.L.T. will

neither .construe the provision of office or library facilities as

constituting significant use of Institute space or facilities, nor

will it construe the payment of salary from instructional accounts

as constituting significant use of Ins'titute funds, except for

those situations where the funds were paid Specifically to supp~rt

the development of such material.

Publications not prepared within the scope of an Institute

employee's duties are excluded from the ownership provisions of

this category. Textbooks developed through the use of classes

are excluded from the provisions of this categOry, unless such

textbooks were developed using Inst.itute-administered funds paid

specifically to suPPo~t sueb textbook devcelopment.

All persons- who have developed copyrightable-material through

the signific~nt use of M.I.T. spac~, funds, or facilities shall

be required .to transfer copyright ownership of such material to

the Institute asa condition of such use.

C. ~opyrightable material not within the provisions of

Cat~gories A and B of this policy shall be the sole property of

the author, except for theses, as discussed below.
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Theses created by students shall be governed by the fol­

lowing provisions:

D. Copyright ownership of theses generated by research which

is performed in whole or in part by the student with financial

support in the form of wages, salaries, stipend or grant from

funds administered bv the Institute shall be determined in accor­

dance with "he term~ of the supDort agreement. or in the absence

of such ter~s. shall become the property of the Institute.

E. Copyright' ownership of theses generated by research per­

formed in whole or' in part utilizing equipment or facilities pro~

vided to the Institute under conditions that impose copyright

restriction shall be determined in accordance with such restric­

tions.

F. Copyright in theses not within the provisions of

Categories D and E of this policy shall be the property of the

author. However, the student must, as a condition of a degree

award, grant royalty-free permission to the Institute to repro­

duce and .£2bl icly distribute copies of the thesis.

As with faculty and research staff, the Institute wishes to

encourage broad dissemination of all such material. Requests for

permission to publish Category D and E theses should be addressed

to the Patent, Copyright, and Licensing Office. (See also

Faculty Regulation 2.71. and the, Graduate School Manual.)

COPYRIGHT ROYALTIES

Royalty income received by the Institute through the sale,

licensing, l~aRing or use of copyrightable material, under
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Categories A and B, in which the Institute has acquired a pro­

perty interest, will normal~y be shared with the author and the

department, labOratory or center within the Institute where the

material originated. Authorship shall be deterlllinedby the

director of the originating department, laboratory or center.

The gross royalties received b}' the Institute will usually be

distributed as follows:

1. To the Institute, 60%;

2. To the author(s), a total of:

35% of the first $50,000 in accumulated gross royalties,
25% of the next $50,000 in accumulated gross royalties,
15% of the accumulated gross royalties thereafter;

3. To the originating d.epartment, laboratory, or center

within the Institute:
\

5% of the first $50,000 in accumulated gross royalties,
15% of the next $50.000 in accumulated gross royalties,
25% of the accumulated gross royalties thereafter.

Where, after review, authorship cannot be determined, the

percent share of royalties intended for the author shall be dis­

tributed inste~d to the originating departmeat, laboratory, or

center. (As used hereirf, the phrase "origina.ting department,

laboratory or center" means the department, laboratory or conter

which administered the funds, space or facilities used in develop­

ing the copyrightable material.)

The Institute reserves the right at its discretion to deduct

from gross royalty income prior to any such distribution, expenses

such as litigation which may be incurred in enforcing or defending

the copyright or in licensing the copyrightable material.
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INVENTION A~~ COPYRIGHT AGREEMENTS

The policies set forth above constitute an understanding

which is binding on Institute faculty and staff, students, and

others as a condition of their participating in Institute

research programs or their use of funds, space,or facilities.

Where the Institute may have an obligation to assign rights in

inventions or copyrights to a sponsor, or may itself acquire

rights under this policy, it will require a formal invention

and copyright agreement.

September, 1979

;'!C
-s.
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Introduction to

SOFTWARE LICENSING AGREEMENTS

This paper is one unit in a series prepared by the sponsored
program and patent offices at M.I.T. for use in their own professional
development program and in the workshop on intellectual property at the
1984 NCURA annual meeting. The NCURA Committee on Professional Development
is making it available to NCURA members who need a basic understanding of
intellectual property in connection with the negotiation and administration
of sponsored research agreements.

Copies of this and other units in the series may be obtained from
NCURA Headquarters.

Other Guidance

This series is intended to provide university research
adminis tra tors wi thonly an introduction to the basic concepts of
intellectual property. Those who require a more complete understanding of
the subject will wish to study other materials cited herein or developed
from time to time by such organizations as the Society of University Patent
Administrators, the Licensing Executives Society, the COGR Committee on
Patents, Copyrights and Rights in Data, and the National Association of
College and University Attorneys.

User Feedback

This material is intended to be self-improving. Users are,
therefore, invited to forward comments, suggestions and new materials for
the next revision to:

Chairman, Committee on Professional Development
National Council of University Research Administrators
One Dupont, Circle, N.W., Suite 618
Washington, D.C. 20036

Copyright €> 1984 Massachusetts Institute of Technology and
National Council of University Research Administrators
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SOFTWARE LICENSING AGREEMENTS

The most common type of copyright licensing resulting from sponsored
research programs involves computer software, including data bases and
documentation.

Much of this licensing will be from the so-called "portfolio," Le.,
those copyrightable works, resulting from the university's research and
educational programs, which are available for licensing to any qualified
licensee and may be marketed by the university or by a software house or
similar organization on the university's behalf. Licenses are of various
types. Some run directly to the end user, some to a software house for
licensing to others, and some may be to distributors.

For the purposes of this introductory course, we will be primarily
concerned with the type of license granted to a research sponsor as part of
contract negotiations. The sample agreement we will refer to, however,
will be identical in many respects to the licenses which would be granted
to third parties out of the portfolio under like circumstances.

University reaearehadministrators should be aware, of course, that
there is a broad range of copyright and other forms of licensing which may
result from university activities, including the following:

Licensing of literary works, such as textbooks
Videotapes, ins true tional materialsand courses
Trademarks and LOGOs

4



The essential provisions of a non-exclusive software license to a
research sponsor sre outlined below. They are illustrated in the attached
sample agreement which is one of several types in use at HIT.

NCDRA SOFTWARE LICENSING AGREEHENTS

NON-EXCLUSIVE LICENSE TO A RESEARCH SPONSOR

Sample Agreement - Commentary

PARTIES

As in all agreements, the parties must be identified by name and
place of business and by their "hereafter referred to as ..... designation,
such as Licensor and Licensee.

RECITALS

The red tals (i.e. ,the Whereases) help to identify and characterize
the type of license and the general nature of the agreement at the outset.
In some eases, the recitals are also used to identify the database,
software and other material to be licensed. More commonly, these are
detailed in a separate provision wi th a ti tie such as "Licensed Haterials ."
It may alsO be helpful in some circumstances to attach a complete list of
all the documentation and other materials to be provided as an Appendix so
that there is no question later as to the completeness of the transfer.

ARTICLES

1. LICENSE RIGHTS

As discussed in Part III, Section .1., the agreement must clearly
specify the type of license, whether exclusive or non-exclusive, and the
rights granted, and may also list the rights specifically excluded.

.~~.

r

The right to prepare derivative works was also discussed in Part III,
where we noted that it is of greatest value to a sponsor that may wish to
modify the software to adapt it to specific computer equipment or increase
the general utility of the software.

2. TERH

Term of the license should be specified in precise language. The
license granted may be perpetual, i.e., for the life of the copyright.
However, it is highly doubtful that any software program would have a
useful life of that length. It is more common to provide for a specific

5
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license term such" ss five years, ten years, e tc , , or ,as the sample
agreement provides, such term may be set out as running automatically from
year to year unless terminated. Given the uncertain commercial life of
software, the self-renewing term offers the "most flexibility to meet the
changing commercial markets.

3. ROYALTIES

The payment of royalties can take many forms and choosing the one
most appropriate to the particular transaction is primarily a business
decision. In many cases, especially when the license granted is for end
use only, the licensing fee isa one-time, up-front payment. In other
cases, as where the software will be distributed by the licensee, a running
royalty based on the net sales price of the software being licensed is
combined with an initial up-front payment. In the sample agreement, a
running royalty combined with an initial down payment is used. The initial
payment mayor may not be used as a credit against royalties, depending on
negotiations. In those situations where a combination of initial payment
and running royalties is used, the initial payment is considerably less
than the fee expected when the license is to be fully paid-up without any"
running royalty. Further, the concept of a minimum annual royalty may be
useful as a method of ensuring that "the licensee has an incentive for
performing under the agreement, and is used particularly in exclusive
software licenses in lieu of performance milestonl!s.

4. DELIVERY OF MATERIALS

It is important that the materials to be delivered under the license
are clearly identified so that there is no queation that the transfer haa
been completed and the licensor's obligations fully met. If the subject
matter of the license has been detailed in an appendix to the agreement,
the materials to be delivered can usually be specified by reference to it,
with additions or deletions, if any. Otherwise an appendix can be added.

This clause in the sample agreement includes a provision requiring
the licensee to take care that" the copyright notation is retained on all
copies of the material licensed which are made by the licensee. In
addition, it is helpful to the licensee for the licensor to specifically
address the content of the copyright notice and the requirements for
placement of the notice. This can best be done in an appendix such as that
included as Appendix B to the sample agreement.

The "Delivery" clause normally stipulates that the licensor provides
the material on an "as is" basis and that licensor is not required to test
or perform any debugging. In the sample agreement MIT does agree to
provide on-site installation assistance at its discretion and at 'licensee's
expense. This clause msy be expanded to provide other minimum assistance
as the program developers deem necessary.

Acceptance Testing: Although not included in the sample agreement, a
clause is sometimes used which allows a period for acceptance testing. If
it turns out that the program is not suitable in practice for the

6
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licensee's purposes, licensee can terminate the license by reimbursing the
licensor's out-of-pocket costs. A clause of this type might read as
follows:

"Licensee may conduct acceptance tests of the Program during
the thirty (30) days following delivery of the Program by Licensor.
During this acceptance period, Licensee may terminate this Agreement
if Licensee finds that the Program is not suitable for Licensee's
purposes. Upon such termination, Licensee shall immediately return
the Program and its manuals to Licensor at nO'cost to Licensor, and
shall reimburse Licensor for those costs incurred by it in
reproducing and delivering the Program and accompanying materials to
Licensee. Upon receipt of the Program and Manuals, Licensor shall
refund to Licensee any initial license fee which may have been paid
by Licensee."

5. CORRECTIONS

The.sample license agreement contains a provision under which the
Licensor agrees to use its best efforts to correct malfunctions resulting
from errors which are internal to the code, since errors of that type obvi­
ously limit the ability of the program to serve its intended purpose. The
Licensor does not, however, agree to modify the program to serve purposes
or provide features not intended in the program as delivered.

6. REPORTS AND RECORDS

This clause clearly states the licensee's obligations to maintain
records 'of transactions on which royalties are due. It also provides for
an inspection of records by the licensor.

The second part of the clause speeifies a semi~annual report of
transaetions and payment of royalties due.

7 • WARRANTIES

A elause should be included in every agreement, such as the one in
the sample agreement, to the effeet that no-warranty of any kind, express
or implied, is provided. Warranty clauses vary quite widely, and in some
of them a limited warranty may in fact be included. Because of certain
legal deeisions, it is considered necessary by many lawyers that the
warranty diselaimer be in capital letters to be legally valid and binding.

8. LIMITATION OF LIABILITY

A limitation of liability provision is frequently included, such as
the one in the sample agreement, so that the Licensor is not liable for
problems arising due to use of prograll by the lieensee or its distributees
at a later date. As with warranties, there are variations in such elauses,

7
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and some Licensors accept limited liability where it results directly from
acts solely under the control of the Licensor, as·, for example, when the
licensed software infringes the copyright of a third party.

9. TERMINATION

A termination clause should be included in all software licenses
where a licensee may breach its obligations under the license, especially
with regard to royalties, the copyright notice requirement, or
non-distribution. The termination clause should provide for a notice and
cure period for breach; termination in the case of bankruptcy, and in the
Case of a non-exclusive license, termination at will for a licensee that no
longer has use for the licensed program.

10. EFFECTS OF TERMINATION

.It is important to enumerate the steps to be taken to wind up the
licensee's licensing rights. The licensor should require written
assurances that all copies of the software in the licensee's possession
have been destroyed except for a single copy which, under the copyright
law, may be retained by the licensee for archival purposes•.It should als~

be clearly stated that the licensee's sublicensees should have continued
use of the software despite termination of the license to the licensee.

';i-.-:

11. NON-USE OF NAMES

This clause is self-explanatory and is normally included for the same
reasons that it is included in research contracts.

OTHER CLAUSES (12 and 13)

The remaining clauses are the housekeeping and administrative clauses
which parallel those normally contained in any research contract under such
headings as:

'\

Notices, addresses
Governing law
Entire agreement
Modifications

8

Severabili ty
Assignabi 11ty
Waiver of rights
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SOFTWARE LICENSE AGREEMENT

This Agreement, made and entered into this day of
_~ , 19 , (the Effective Date) by and between the
MASSACHUSETTS INSTITUTE OF TECHNOLOGY, a corporation duly organized and
existing under the laws of the Commonwealth of Massachusetts and having a
principal office at 77 MasschusettsAvenue, Cambridge, Massachusetts
02139 U.S.A. (hereinafter referred to as H.I.T.) and __
a corpora tion organized under the laws of .,.,.._--:_.".. _
and having a principal office at (hereinafter
referred to as LICENSEE).

WHEREAS, M.I.T. is the owner of certain rights, title and interest in
the computer program and related documentation, entitled" "
(as set forth in Exhibit A and hereinafter referred to as the "Program")
and has procured copyright therefor and has the right to grant licenses to
reproduce and distribute the Program and wishes to have the Program
utilized in the public interest; and

WHEREAS,I..ICENSEEwishes to· obtain a·nonexcluaive right and license
to copy and use the Program upon the terms and conditions hereinafter set
forth.

NOW, THEREFORE, in consideration of the foregoing and of the mutual
covenants, terms and conditions herein contained, the parties agree as
follows:

1. LICENSE

M.I.T. hereby grants to LICENSEE nonexclusive, nontransferable
(except as hereinafter set forth), worldwide rights to use, reproduce,
display, perform and distribute the ProgralD by sale, lease or sublicense
for end-use (hereinafter called "RIGHTS GRANTED").

2. TERM

The term of this Agreement shall be for one(l) year froID the
Effective Date and shall be automatically renewedfroDl year to' year
thereafter, unless sooner terminated under the provisions of Paragraph 8
hereof.

3. ROYALTIES

In consideration of the RIGHTS GRANTED herein, LICENSEE shall pay to
M.I.T., in accordance with the following schedule:

9
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A. An Initial Payment

Upon execution'of two copies of this Agreement, LICENSEE shall
pay to M.I.T. the sum of $ , which payment shall be deemed
earned, but which shall be credited against future royalties
srising pursuan.t to Paragraph 2.B below.

B. Royalty Payments

LICENSEE shall pay M.I.T.a royalty of % of the Net Sales
Price of each Program which shall be sold, leased, licensed or
otherwise distributed by LICENSEE.

Net Sales Price shall mean LICENSEE's billings for the Program,
less the sum of the following:

1. Discounts allowed in amounts customary in the trade.

2. Sales, tariff duties and/or use taxes directly imposed and
with reference to particular sales.

3. Outbound transportation prepaid or allowed.

4. Amounts allowed or credited on returns.

4. DELIVERY OF MATERIALS'

4.1 Upon execution of two copies of this Agreement and,payment by
LICENSEE of the initial payment in accordance with paragraph 3 above,
M.I.T. shall deliver to LICENSEE copy(ies) of the Program as defined
in Exhibit A to this Agreement. ----

4.2 LICENSEE acknowledges that title to the Program (including
copyright) shall remain with M.I.T. and that any copies of the Program or
portion thereof made by LICENSEE in accordance with the RIGHTS GRANTED
hereunder shall include thereon an M.I.T. copyright notice as set forth in
Exhibit B to this Agreement. Such notice shall be affixed to all copies or
portions thereof in such manner and location as to give reasonable notice
of M.I.T.'s claim of copyright and shall be in conformity with all
applicable regulations of affixation prescribed by the United States
Register of Copyright •.

4.3 LICENSEE accepts the above materials on an "as is" basis.
Accordingly, M.I.T. shall not be required to load the Program onto
LICENSEE's volumes, test for proper operation, perform any debugging, make
any corrections or otherwise maintain the Program at any time other than
provided under Paragraph 5 hereunder. M.I.T. may, in its sole discretion,
at the request of LICENSEE provide on-site installation assistance so long
as LICENSEE shall bear the cost of all expenses incurred by M.I.T. in
providing such on-site installation assistance.

10
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5. CORRECTIONS

M:. LT~ shall us e its best e f f o r r.s , ,at no additional cost,-·to correct
MALFUNCTIONS that arise in that version of the Program delivered to
LICENSEE. MALFUNCTIONS, as used herein, shall mean errors deemed by M.LT.
to be internal to the Program code licensed hereunder. M.LT. does not
hereby agree to develop or provide LICENSEE with any updates,enhanced
capabilities or other features not present in the version of the Program
first Jelivered to LICENSEE under this Agreement.

In addition, LICENSEE specifically agrees that if any error is
determined by M.I.T. to be of user origin, M.I.T. shall be under nO
obligation to correct such error.

6. REPORTS AND RECORDS

6.1 LICENSEE shall keep and maintain full, trUe and accurate books
of account containing all particulars which may be necessary for the
purpose of showing the amount payable to M.LT. by way of royalty as
aforesaid. Said books sha 11 be kept a t LICENSEE'S principal place of
business. Said books and the supporting data shall be available for
inspection, during business hours, upon reasonable notice, by a certified
public accountant designated by M.I.T. and approved by LICENSEE, which
approval shall not be unreasonably withheld, for three (3) yeara following
the year to which they pertain.

6.2 Within sixty (60) days of March 31 and September 30 of each
calendar year during the license term, LICENSEE shall make to M.I.T. a
royalty report stating the number of copies of the Program which have been
sold, leased, sublicensed for end-use or otherwise distributed during the
preceding six (6) month period and the amount of royalties due. With each
such royalty report, LICENSEE shall pay to M.I.T. the royalties due. If no
royalties shall be due, it shall be so reported

7. WARRANTIES

LICENSEJ:: AGREES TIlATRIGHTS GRANTED ARE MADE AVAILABLE WITHOUT
WARRANTY O~' ANY KIND EXPRESSED OR IMPLIED INCLUDING,BUT NOT LIMITED TO,
THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE, AND FURTHER INCLUDING NO WARRANTY AS TO CONFORMITY WITH WHATEVER
USER MANUALS OR OTHER LITERATURE MAY BE ISSUED FROM TIME TO TIME.

8. LIMITATION OF· LIABILITY

LICENSEE agrees that neither M.LT. nor any of its employees, agents
Or contractors shall be liable under any claim, charge, demand, whether in
contract, tort or otherwise, for any and all loss, cost, charge, claim,
demand, fee, expense or damage. of any nature or kind 'arising out of,
connected with, resulting from or sustained as a result of executlng this
Agreement or for performing all or any part of this Al\reement. In no event
shall M.LT. be l t ab l e for special, d I rec t, Indirect or consequential
da~age5t loss~s, costs, charges, claims, demancts, fees or expenses of any
na r ur e- IH kind.

I I
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9. TERMINATION

9.1 Upon any material breach of this Agreement by LICENSEE, H.I.T.
shall have the right to terminate this Agreement by giving thirty (30) days
written notice thereof to LICENSEE. Such termination shall become
effective unless LICENSEE shall have cured any such breach prior to the
expiration of said thirty (30) day period.

9.2 If LICENSEE shall become bankrupt or insolvent or shall file a
petition in bankruptcy, or if the business of LICENSEE shall be placed in
the hands of a receiver, assignee or trustee for the benefit of creditors,
whether by the voluntary act of LICENSEE or otherwise, this Agreement
shall automatically terminate.

9.3 LICENSEE shall have the right to terminate this Agreement at any
time upon thirty (30) days notice by certified mail to M.I.T.

10. EFFECTS OF TERHINATION

10.1 Upon termination for any reason, LICENSEE shall provide H.I.T.
with written assurance that the original and all copies of the Program,
including partial copies in modifications, have been destroyed, except
that, upon prior written authorization from M.I.T., LICENSEE may retain a
copy for archive purposes. 'C,

10.2 Termination of this Agreement for whatever reason shall not be
construed to release either party from any right or obligation that matured
prior to the date of such termination.

10.3 Upon termination of this Agreement for any reason, the rights
of LICENSEE'S customers to the use and enJoyment of the Program in
accorddance with any sublicense granted by LICENSEE pursuant to the
provisions of Paragraph 1 hereof prior to such termination shall not be
abridged or diminished in any way so long as LICENSEE shall continue to pay
to H.LT. any royalties otherwise due on account of such sublicensing.

11. NON-USE OF NAMES

LICENSEE shall not use the name of Hassachusetts Institute of
Technology nor the names of any of its employees nor any adaptation thereof
in any advertising, promotional or sales literature without prior written
consent obtained from H.I.T. in each case.

12. NOTICES AND OTHER COHKUNICATIONS

Any notice, consent, demand or other communication required or
permitted under this Agreement shall be sufficiently made or given on the
date of mailing if in writing and sent to such party by registered or
certified mail, postagne prepaid, addressed to it at its address below or
a~ it shall designate by wirtten notice given to the other party:

12
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In the case of M.I.T.:

Patent and Copyright Office
Massachusetts ,Institute of Technology
77 Massachusetts Avenue, Room E19-722
Cambridge, Massachusetts' 02139

In the case of LICENSEE:

13. MISCELLANEOUS

13.1 This Agreement shall be governed by and construed in accordance
with the laws of the Commonwealth of Massachusetts.

13.2 This instrument contains the entire agreement between the
parties hereto and supersedes all prior agreements with respect to the
subject matter hereof.

13.3 Any mondification of the Agreement to be effective must be in
writing and signed by both parties.

13.4 If one or more of the provisioins of this Agreement shall be
held, to be invalid, illegal or unenforceable in any r,espect, the validity,
legality and enforceability of the remaining provisionms shall not in any
way be affected or impaired thereby.

13.5 This Agreement shallb ,e binding on the parties and their
succsssors in interest; LICENSEE 'S rights and obligations hereunder shall
not oterhwise be assignable without M.I.T.'s prior written consent.

13.6 The failure of either party to assert a right hereunder ,or to
insist upon compliance with any terms or condition ,shall not constitute a
waiver of that right or excuse the subsequent nonperformance of any such
term or condition by the other party.

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands
and seals and duly executed this Agreement the day year first above
written.

"...

Attest:

Ti tle _

Attest:

Title, _

MASSACHUSETTS INSTITUTE OF TECHNOLOGY

By~_:_-----------------­
Title

By
Ti~t...l-e---------------
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APPENDIX

COPYRIGHT NOTICE SPECIFICATIONS

A. LICENSEE and any party licensed or otherwise permitted by LICENSEE to
reproduce the computer programs and materials licensed hereunder shall
include a notice of copyright on each such reproduction, whether made in
whole or in part and regardless of the form in which made. Said notice of
copyright shall be in accordance with the following specifications.

1. The notice shall appear in the same form and location as it
appears on the copy being reproduced.

B. If no notice appears on the copy (or portion thereof) being
reproduced, a notice shall be placed as follows:

1. The notice shall read:

"Copyright c (date of first publication), Massachusetts
Institute of Technology

2. The notice shall be positioned:

(a) For printed materials, including documentation -- on the
first title page or, if no title appears o,Cthe portion
reproduced, on the first page of such portion.

(b) For computer materials --

(i) on a gummed or other label securely affixed to the
copies or to a box, reel, cartridge, cassette or other
container used as a permanent receptacle for the copy, and

(ii) in the body of the machine-readable form in such a
manner that, on visually perceptible printouts, it appears
either with the title or at the end of the work.

14
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DEPARTMENT OF THE ARMY

EXCLUSIVE LICENSE AGREEMENT

A. WHEREAS, The United States of America is the owner by assignment recorded
in the United States Patent and Trademark Office at Reel 4039, Frame 0840, on
August 11, 1982, of an invention described and claimed in United States Patent
Number 4,445,989 granted on May 1, 1984 (hereinafter referred to as THE
INVENTION);

B. WHEREAS, the Secretary of the Army (hereinafter referred to as LICENSOR)
as the representative of the United States of America has custody of and the
right to issue licenses to practice THE INVENTION pursuant to Public Law 96­
517 and implementing regulations;

C. WHEREAS, LICENSOR desires THE INVENTION should be brought to the point of
practicax/application in the shortest possible time and made available to the
publicf'thereby serving the public interest and broadening the potential
supply base for LICENSOR and other Government agencies;

D. WHEREAS, APS-Materials, Inc., whose mailing address is: 153 Walbrook
Avenue, Dayton, Ohio 45405 (a corporaton organized and existing under the laws
of the State of Ohio) (hereinafter referred to as LICENSEE) desires to obtain
an exclusive license to practice THE INVENTION;

E. WHEREAS, LICENSEE is willing to cause THE INVENTION to be brought to the
point of practical application and thereafter to be reasonably accessible to
the public;

F. WHEREAS, LICENSOR has designated the Chief, Patents, Copyrights, and
Trademarks Division, U.S. Army Legal Services Agency, 5611 Columbia Pike,
Falls Church, VA 22041 as LICENSOR'S REPRESENTATIVE for legal activities and
the Chief, Engineering and Materials Division, Department of the Army,
Construction Engineering Research Laboratory, P.O. Box 4005 Champaign,
Illinois, 61820 as LICENSOR'S REPRESENTATIVE for technical activities; and

G. WHEREAS, LICENSEE has submitted a satisfactory plan for development of THE
INVENTION, together with information about LICENSEE'S capability to fulfill
the plan;

NOW THEREFORE, in consideration of the above premises and of the mutual
promises set forth and for other good and valuable consideration, LICENSOR and
LICENSEE do hereby agree as follows:

1. LICENSOR hereby grants to LICENSEE the right to practice THE INVENTION,
which practice as used herein means to make, use and sell the device, within
the license area, which for the purpose of the LICENSE means the geographical
limits of the United States of America, its territories and possessions, and
Puerto Rico.





2. LICENSEE hereby grants to LICENSOR an option to obtain a worldwide, non­
exclusive, non-transferable license to practice each invention covered by an
improvement patent in which LICENSEE obtains an interest. Such non-exclusive
license shall grant to the LICENSOR the right to practice and have practiced
such inventions on behalf of the LICENSOR and on behalf of any foreign
government or international organization pursuant to any existing or future
treaty or agreement with LICENSOR. LICENSOR shall pay LICENSEE a royalty not
to exceed two percent of the selling price, as defined in paragraph 15 below,
as consideration for practicing the invention covered by the improvement
patents. Improvement patent means any U.S. patent covering subject matter
related to the subject matter disclosed in THE INVENTION.

3. This LICENSE shall extend to any reissued patent which may be derived from
the patent identified in A. above, provided that LICENSOR has custody of the
rights thereto and is able to grant such license without incurring liability
to third parties; the LICENSE shall not apply to the rights to any other
invention, patent, or patent application.

4. LICENSEE may grant sublicenses, subject to approval by LICENSOR'S
REPRESENTATIVE for legal activities; any sublicense shall make reference to
this LICENSE and be subject to those rights retained by LICENSOR. A copy of
any sublicense shall be furnished to LICENSOR'S REPRESENTATIVE for legal
activities within 30 days from the effective date thereof. LICENSOR will not
unreasonably withhold approval of a sublicense.

5. LICENSEE agrees that any products embodying THE INVENTION or produced
through the use of THE INVENTION will be manufactured substantially in the
United States.

6. Except as provided below, this LICENSE shall be exclusive, and LICENSOR
agrees to grant no other licenses to practice THE INVENTION during the term of
this LICENSE. This LICENSE shall be subject to the irrevocable, royalty free
right of the Government of the United States to practice THE INVENTION or to
have practiced on its behalf and to authorize practice of THE INVENTION by or
on behalf of any foreign government or intergovernmental organization pursuant
to any existing or future ,treaty or agreement with the United States.

7. This LICENSE shall become effective upon execution for LICENSOR and shall
remain effective for seven years from date of execution unless sooner
terminated or otherwise modified pursuant to Chapter 10, Army Regulation 27­
60, as revised. This LICENSE may be renewed for an additional period upon
written submission by LICENSEE supported by a factual showing that a renewal
is necessary to permit the LICENSEE to bring THE INVENTION to the point of
practical application, and to make a reasonable profit from his investment.

8. This LICENSE may not be assigned to any party without express approval by
LICENSOR'S REPRESENTATIVE for legal activities except to. the successor of that
part of LICENSEE'S business to which THE INVENTION pertains.





9. If either LICENSOR or LICENSEE shall have reason to believe that any
United States patent, issued for THE INVENTION identified in A. above, is
infringed, it shall promptly notify the other. LICENSOR shall have the first
option, at its expense, to sue others for infringement of the U.S. Patent
issued for THE INVENTION identified in A above. If LICENSOR fails to bring
suit within six months after knowledge of the infringement, LICENSEE shall
have the right, at its expense, to sue to abate such infringement. All
proceeds derived from an infringement suit shall be the property of the party
bringing the suit. LICENSOR and LICENSEE mutually agree to furnish technical
and other necessary assistance to each other in conducting any litigation
necessary to enforce such patent against others. Expenses for such assistance
will be paid by the party requesting such assistance.

10. LICENSOR makes no warranty, express or implied, regarding scope of
validity of any patent or noninfringement of any other patent in the practice
of THE INVENTION.

11. LICENSOR-assumes no liability resulting from the practice of THE
INVENTION or from other exercise of the terms of this LICENSE, as herein
provided inclUding modification or termination.

12. This LICENSE does not convey any immunity from the antitrust laws or from
a charge of patent misuse, and LICENSEE'S or SUblicensee's exercise of rights
hereunder are not immunized from the operation of any state of Federal law by
reason of the source of the grant.

13. LICENSOR reserves the right to require LICENSEE to grant sublicenses to
responsible applicants on terms that are reasonable in the circumstances to
the extent that THE INVENTION is required for public use by government
regulations or as may be necessary to fulfill pUblic health, welfare, or
safety needs. Any decision by LICENSOR to require such a sublicense may be
appealed by LICENSEE under the procedures set forth in paragraph 28.

14. All correspondence and questions on technical and scientific matters
shall be sent to LICENSOR'S REPRESENTATIVE for technical activities.

15. LICENSEE shall pay a royalty based upon the selling price of patented
products sold within the license area by LICENSEE, his sublicensees, or any
other third party duly authorized by or through LICENSEE, as set forth below:

a. Selling price means the sum of all charges invoiced by LICENSEE or
sublicensee to customers with respect to sale of patented products less:

(1) Normal trade and cash discounts actually allowed;

(2) Expenses of transporting shipment between LICENSEE or
sublicensees and customers;

(3) Premiums on insurance against loss and damage in transit;

(4) Credits or refunds actually allowed for spoiled, damaged,
outdated or returned goods, and;





(5) Sales and other excise taxes imposed and paid directly with
respect to the sale.

b. Transfer of patented products between LICENSEE and sublicensees shall
not be deemed sales and shall not be included in computing selling price.

c. The license area is the geographical area described in paragraph 1
above.

d. Royalties shall be paid at the royalty rate of 5 per cent of the
selling price.

e. Royalties shall be paid by check payable in United States dollars to
the Treasurer of the United States, mailed to LICENSOR'S REPRESENTATIVE for
technical activities.

f. Royalties accrued for sales made subject to royalty payments during
the months of April through September of each year shall be paid not later
than the last day of the following November. Royalties accrued for sales made
subject to royalty payments during the months of October through March of each
year shall be paid not later than the last day of the following May. Royalty
payments received by LICENSEE but not received by LICENSOR by the due date
shall be subject to interest charges computed at 10% per annum.

g. No royalty shall aocrue on the patented products manufactured for or
sold to the United States Government or any of its agencies for governmental
purposes.

16. LICENSEE shall carry out its plan to bring the INVENTION to the point of
practical application, which as used herein means to practice THE INVENTION
under such conditions as to establish that work on THE INVENTION is being
carried out and. that its benefits are reasonably accessible to the pUblic in
the U. S. within two years of the date of this LICENSE, and to continue during
the term of this LICENSE to make the benefits of THE INVENTION reasonably
accessible to the public. LICENSEE shall promptly report discontinuance of
his making the benefits of THE INVENTION reasonably accessible to the public.

17. LICENSEE shall keep true books of account containing an accurate record
of all data necessary for the computation of royalty fees payable under this
LICENSE. LICENSEE shall from time to time permit the LICENSOR'S
REPRESENTATIVE for technical activities to examine the books of account of
LICENSEE to such an extent as may be reasonably necessary for LICENSOR to
determine the accuracy of the royalty reports.

18. LICENSEE shall submit reports to LICENSOR'S REPRESENTATIVE for technical
activities, as set forth below, which shall inclUde, but need not be limited
to, the information required in subparagraphs a., b., c., and d. below.

a. LICENSEE shall report its efforts, and the efforts of any sublicensee,
to bring the INVENTION to the point of practical application.
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b. LICENSEE shall provide all pertinent information within LICENSEE'S
knowledge, or reasonably available to LICENSEE, regarding the commercial use
being made of THE INVENTION or which LICENSEE has reason to believe will be of
interest to LICENSOR.

c. LICENSEE shall report the total dollar value of entitlements for
royalties, and the actual amount of royalties received by LICENSEE, during
each reporting period set forth in subparagraph e. below. Negative reports
are required.

d. LICENSEE shall provide reasonably sufficient information to
substantiate that the plan submitted with its request for a license is being
executed.

e. Reports shall be made within 30 days of the following:

(1) at the end of each year following the effective date of this
LICENSE,

(2) at such shorter intervals as LICENSOR'S REPRESENTATIVE for
technical activities request in writing,

(3) upon termination of this license, or

(4) upon discontinuance of LICENSEE'S or any sublicensee's efforts to
practice the INVENTION.

19. The LICENSOR may terminate this license, in whole or in part, if:

a. The LICENSOR determines that the LICENSEE or sublicensee is not
executing the plan submitted with its request for a license and the LICENSEE
or sublicensee has not otherwise demonstrated to the reasonable satisfaction
of the LICENSOR'S REPRESENTATIVE for technical activities that it has taken or
can be expected to take within a reasonable time effective steps to achieve
practical application of the invention;

b. The LICENSOR determines that such action is necessary to meet
reqUirements for public use specified by Federal regulations issued after the
date of the LICENSE and such requirements are not reasonably satisfied by the
LICENSEE;

c. The LICENSEE has willfully made a false statement of, or willfully
omitted, a material fact in the license application or in any report required
by the LICENSE AGREEMENT;

d. The LICENSEE commits a substantial breach of a covenant or agreement
contained in the LICENSE;

e. The LICENSEE defaults in making any report required by the LICENSE; or

f.
gifts,
toward

THE LICENSEE gave or offered gratuities
or otherwise) to any officer or employee
securing a license.

(in the form of entertainment,
of the LICENSOR with a view





20. The parties shall notify each other of any changes in name, address, or
business status, and any notice or report under the provisions of this LICENSE
shall be sent to the address as provided hereunder.

21. All rights and obligations of LICENSOR and LICENSEE hereunder shall
remain in effect throughout the term of this agreement and any renewal term of
this agreement and it is understood and agreed that expiration or termination
of this agreement shall not relieve either party of any obligation arising
under this agreement which shall have accrued prior to such expiration or
termination, but the rights and license granted to LICENSEE under paragraph 1
above, shall thereby be revoked.

22. Any notice or report including royalty payments required or permitted by
this agreement to be given by either party to the other shall be in writing
and shall be considered served when deposited in the United States Mail in a
sealed envelope with sufficient postage.affixed, registered or certified with
return receipt. requested, and addressed to the party to whom such notice is
directed at its post office address.

23. No member of or delegate to Congress, or resident commissioner, shall be
admitted to any share or part of this LICENSE, or to any benefit that may
arise therefrom; but this provision shall not be construed to extend to this
LICENSE if made with a corporation for its general benefit.

24. The LICENSEE warrants that no person or selling agency has been employed
or retained to solicit or. secure this LICENSE upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee,
excepting bonafide employees or bonafide established commercial or selling
agencies maintained by the LICENSEE for the purpose of securing business. For
breach or violation of this warranty the LICENSOR shall have the right to
annul this LICENSE without liability or in its discretion, to recover the full
amount of such commission, percentage, brokerage or contingent fee.

25. This agreement constitutes the entire agreement between the parties and
there are no other understandings, representations or warranties of any kind
except as expressly set forth herein.

26. Should any provision of the agreement be declared or found illegal,
unenforceab~e or void, both parties shall be relieved of all obligations
arising under such prOVision, but if the remainder of this agreement shall not
be affected by such declaration or finding and the agreement is capable of
substantial performance, each provision not so affected shall be enforced to
the extent permitted by law.

27. This agreement shall be binding upon LICENSEE, its successors and
assignees, but nothing contained in this Agreement shall authorize an
assignment of any claim against LICENSOR otherwise than as permitted by law.
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28. The decisions of LICENSOR'S REPRESENTATIVES on any requirement, dispute,
interpretation, modification, or termination of this LICENSE shall be final,
Provided, That LICENSEE may,within thirty days of receiving notice of such
decision, sUbmit a written appeal through LICENSOR'S REPRESENTATIVE for legal
activities to the Assistant Judge Advocate General for Civil Law, Department
of the Army, Washington, D. C. 20310 which appeal shall set forth in detail
the decision being appealed and the basis of the appeal and may include
appropriate supporting materials. Implementation of such decision shall be
stayed pending a final resolution of such appeal. LICENSEE'S right to appeal
is without prejudice to any other legal or equitable rights it may have.





FOR LICENSOR:

CULLEY
sTiNT SECRETARY OF THE

and

FOR LICENSEE:

~I}~
President
APS - MATERIALS. INC.
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