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 Honorable Mary Ann Gilleece

Deputy Under Secretary of Defense
(Acqulsltlon Management)

Pentagon, Room 3E1l44

Washington, D. C. 20301

Dear Ms. Gilleece:

I have received the joint letter of March 4, 1985, concerning

- the efforts of the Federal Coordinating Council on Science,
Engineering and Technology (FCCSET) Committee on Intellectual
Property to develop a policy framework within which more detailed
Government procurement and assistance regulations dealing with
technical data would be drafted and evaluated. As you recall,
this effort was initiated at the reguest of Dr. Keyworth, the
President's Science Advisor, and I am enc1051ng a copy of his
original request.

This effort is not intended to conflict-with or in any way limit
the Federal Acquisition Regulation (FAR) authorities of the
National Aeronautics and Space Administration (NASA), the
Department of Defense (DOD), and the General Services Adminis-
tration (GSA). However, as I trust you agree, the FAR is written
against a backdrop of statutory and administrative policies that
are often set outside the FAR system as such. For example, the
'FAR patent provisions must conform to the President's Memorandum
and applicable statutes, including Chapter 18 of Title 35 and
regulations issued thereunder. Similarly, if PCCSET or another
higher authority can reach agreement on basic technical data
principles, there would appear to be no reason why the FAR
drafters should not be expected to conform the FAR to those
principles. . : c

The concerns expressed in Dr. Keyworth s letter remain Valld.

For years it has proven impossible to develop Federal Procurement
Regulations (FPR) or FAR coverage in the technical data area for
the civilian agencies. And there have been significant differ-
ences in the approaches adopted by DOD, NASA, Department of
Energy (DOE), and other agencies that have issued regulations or
other policy directives. We believe a major reason for this is
the failure to reach agreement on basic objectlves and
pr1nc1ples. '




Analys1s of DOD. Concerns as’ Stated in Secretary
' Welnberger s March 19, 1985 Letter‘wéﬁr

Concern--The statement would pIOhlblt efforts to negotlate“” m__'

for the right to obtain and use for competitive procurement N
purposes proprietary technical data pertaining to _commercial or
future commercial items for whlch defense has requlrements. b4

Response——Sectlons 4 and 5 contaln such 11m1tatlons. However,
they are based on language in Public Law 98-525 {(and similar
language in PL 98-~577) which states at section 1202 that the

- Secretary of. Defense should-—

. ".,..ensure that persons that have developed products or _
processes offered or to be offered for sale to the public are not
required, as a condition for the procurement of such products or
processes by the Department of Defense, to provide to the United
States technical data relating to the design, development, or
manufacture of such products or processes {except for such data

.as may be necessary for the United States to operate and malntaln“mmmchwm

the product or use the process if obtained by the Unlted States

~as an element of performance under the contract)

_ However, as a result of Secretary Welnberger s letter we have
added references to 10 USC 2320{c) in sectlon 5 whlch glves DOD
greater latltude than others in this area.

Concern-~The statement would "requlre the government to limit
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competltlon

-~ would be severely inhibited if not precluded "

Response——Agaln, sectlon 5 places 11m1tat10ns on the right of

- the government to use proprietary data of a contractor for

reprocurement when the data relates to a commercial product
developed at private expense, However, it authorizes the use of
form, fit, and function data relating to such commercial products
for competitive purposes. We have also added the reference to 10
USC 2320(c) to satisfy Secretary Weinberger's concern. Other
than data relating to privately developed commercial products;,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from

- negotiating for technical data relating to this item,

Concern~-The statement will "prohibit the government's
regquiring contractors to deliver technical data pertaining to
items developed totally at government expense unless there is a
specific need for the data. This prohibition appears to extend
to follow~on contracts even though data needs not initially
apparent may have become known.




Response~~We do not understand the basis for this statement.
It appears to relate to the second paragraph of section 3 of one
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it, This
would not have affected DOD, since in most cases we assume DOD _
would be procuring the development of an item with an expectation
of procuring it in the future if the item proves effective,
Revised section 3 (now section 5) no longer contains the same
language. In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes in items wholly developed at government
expense. ' '

Concern--The statement would "preclude the achlSlthn of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract, This, too, can serve as a bar to competitive
procurement in certain situations.”

Response~~To fully regspond it would be useful to know what .
~ type of "situationsg" are envisioned. However, in actual fact the
statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by '
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
agency from specifying that software will be delivered.

It does state, however, that "normally" the delivery of
software should not be required unless a purpose of the award is
the creation of software. This is not an absolute requirement,
but we believe it is a sound general rule, Scientists and
engineers are constantly writing and altering computer programs
to facilitate work under government R&D dgrants and contracts. 1In
- most cases the government is more interested in the end results
than obtaining copies ¢f software that was develcped incidental
to the carrying out of the work, Thus, it makes little sense in
most cases for agencies to require delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its dellvery to the government will undermine his
marketing efforts since it may become available to competltors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, require a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acquire rights in computer
software to meet its needs. However, it then goes on to state
that DOD will take unlimited rights in computer software
developed in the course of experimental, developmental, or
research work specified under a contract. ©No explanation is
given as to why DOD has such a broad need, We believe this may
be the major poclicy issue presented by the draft Statement,




DRAH

Government Data ?ollcy Statement (Rev1sed 3/27/85)

Thls statement provrdes guzdance concernlng the acqulsltlon

—of technlcal data and software .under government . grants‘and

contracts, except prime contracts for the operation of -
government—owned research or production facilities. -However, 1t
applies to subcontracts under such contracts. It is intended to

- (i) provide agencies with the flexibility to acqurre technical

data and software needed to fulfill their missions (ii) avoid
unnecessary costs that result from the ordering of unneeded

“technical data; (iii) encourage the commercialization of new

products and processes by contractors through the protection of
technical data; and (iv) encourage the most qualified commercial
concerns to part1c1pate in government research and development
programs. It does not affect the classification of technlcal
data and software for national securlty purposes.

Sggtlgn 1* Qﬁﬁlﬂ;&lgﬂﬁL As used in thlS Statement——'

~(a) - "techn1ca1 -data® means recorded 1nformat10n of @ e
-sc1ent1f1c or technical nature, It does not include software or

financial, administrative, cost and pricing, management data, and

- other 1nformatron 1n01denta1 to contract admlnlstratlon,

(b) manufacturlng data means technlcal data and software

used for the manufacture of ‘@ product or performance of a process

-gon a commerc1a} scale;

“(¢) The term "contract” 1nc1udes;9ubcontracts and'the term
contractor lncludes subcontractors- and

(d) “software means computer programs, computer data bases,

Cand’ documentatlon thereof

Section 2. Erga;mgn; of 'Proposa1s3that have not
been incopocrated in an award shall be treated as confidential and
not disclosed outside the government without the submitter's
permission except for evaluation purposes. Parts of proposals
that are incorporated in awards and which contain trade secrets
or commercial or financial information shall also be treated as
confidential if properly marked. Agencies shall not discriminate

'agalnst marked proposals.

s_e_c_trgn 3. Scope of Data Rights Clauses., Technical data
delivery requirements should normally be fully set out at the
time of contracting, but deferred ordering provisions may be used
to add additional deliverables, Any rights which the government
obtains to technical data will be limited to rights in data

"specifically required to be delivered or prepared.



- normally be sought

' Section 4. Supply Contracts. Agencies procuring standard
commercial products may obtain technical data necessary for

'0peration;'maintenance oy repair but not for reprocurement

purposes. NotW1thstand1ng, manufacturlng data should not

Section 5*' Enqlneerlnq ;gyglggmen_ anhxg_;§; Contracts fDr'

~engineering development should be structured to prevent the

disclosure of proprletary technical data related to commercial
products or processes developed at private expense by
contractors, For example, agencies should normally accept form,
fit, and function data in lieu of manufacturlng data., Or, if
manufacturing data is needed, the contractor shall be allowed to

mark as proprietary any data that relates to commercial products

or processes developed at private expense; and the right of the
government to use and disclose the data shall be specified in the

,COntract, and shall not include the right to use the data for

reprocurement purposes (except for Defense Department contracts
to which 10 USC 2320(c) is applied). Use of deferred delivery

'A$prov151ons should also be considered. A competitive procurement =

of an item developed under an engineering development contract
should not include in the solicitation any proprietary
manufacturing data that relates to a product or process developed
at private expense by a contractor which is offered or to be
offered for sale commercially by the contractor (except when

:10 UscC 2320(c) was applied to such data).

Any technlcal data dellvered under an englneerlng development
contract that relates to an item develped wholly under the
contract shall be taken without restrictions if competitive
acquisition of the item is anticipated. When competitive

‘acquistion is not anticipated, the contractor will be allowed to

retain ownership of any such data dellvered, and the agency shall

‘reserve an unrestricted, royalty-free right to use or have its

contractors use the technical data for governmental purposes
(excluding publication outside the government). However, if
mission needs require and this is consistent with PL 98-525 or
577, agencies may also acquire publication and other rights.
Other technical data not related directly to items developed

‘under the contract normally shall be taken without restrictions.

Section 6. Contracts for Basic and Applied Research. Agencies
will normally take technical data delivered under a basic or
applied research contract with the unlimited right to use and
publish such data, subject to any other provisions of the
contract related to inventions and patents. However, if the
research involves a contractor's privately developed products or
processes or if it is otherwise agreed to by the parties,
proprietary data of the contractor shall be protected.

Section 7. Assistance Awyards, Agencies normally should not
require delivery of technical data under grants or cooperative
agreements except as necessary to verify the awardee's

‘performance, The awardee normally will be allowed to retain all



‘rights in technical data_delivered or produced under such awards,
-including the right to publish .and/or assert copyright,.although

the agency may acquire a nOnexclUsive,'royalty'free;“and'

publlshed by the awardee for 1nterna1 government-purposes. When

considered necessary to meet program objectives or—statutory f
requirements, agencies may also (i) reserve the right to publish
technical data delivered under a ‘grant or cooperative agreement
if the awardee fails to publish the results of the research
within a reasonable time and/or {ii) expand the government's
llcense to cover State and local governments. : _

Ee_ngn ﬁA sgitnarg¢ Unless its. dellvery is spec1flcally

'requ1red, agencies shall not normally acquire rights in software

generated under contracts or grants, Delivery of software shall
not normally be required unless a purpose of the award is the
creation of software, If software has commercial potential,

~ agencies should normally accept license rzghts in lieu of

ownership; and consideration should be given to allowrng software

wwdocumentatlon “to-be maintained on- the contractor 8 premlses. S

When an agency acqulres EXIStlng proprletary software, 1t
shall accept appropriate conditions limiting its right to use and -

~-disclose the software, This includes cases when proprietary

software is modified to accommodate particular agency needs.

Software within the’ def1n1t10n of manufacturlng data"”
at sectlon l(b) ‘is subject to sectlons 3 7 and not thlS section.




There is also- legltlmate concern whether ex1st1ng regulatlons
give sufficient welght to the .policy objectives of this _
Administration. 'In particular, this Administration is strongly

o committed to the principle that:-private investment and develop- . ..

ment of Government -supported research should be encouraged——as

- evidenced by the issuance of -the- P:e51dent s 1983 Memorandum qn
Government Patent Pollcy. ' S

Because of the obvious 1nterest your agency has in techn1ca1
~ data issues, we hope that you will continue to provide input and
comments during the development of the Statement.

Sincerely,

‘{silgned) -
Bruce Herrifield

D,'Bruce:Me:rifield"

Attaschment o o , e

cC: Honorable George ‘A. Keyworth II {Whlte House)
' Dr. Andrew Pettifor (OSTP)
Mr. Allan Beres' (GSA) §
‘Mr., Stuart J. Evans {NASA)

be:  Dr. Merrifield -
~ Egils Milbergs
Dr., Milliams
“Norm Latker
" LChron
Read

| ODTI/FT"!P/N rm Latker/JefZ/lﬁsken/rh 3/}4/85




*'THE WHITE HOUSE

WA5H|NGTON

- march 19, 1984

Dear Bruce- RIS R . e T

The alloCation of rights to various technical data, developed
in the performance of government contracts, is an issue with
significant imp11cat10ns for future government-industry
relationships. It .is driven, for example, by the government's

need to minimize the costs of the products and services it
buys, as well as by 1ndustry s desire to maximize profits and

maintain any competitive advantage. It is fundamental to the

~.government's continued ability to obtain the services of the

best of the private sector.

I believe that this is an issue of sufflcxent 1mportance that
any codification of the government s position on this issue,
as in the technical data section of part 27 of the jproposed

Federal Acquisition Regulatxons, requires a thorough analysis

and discussion by the various agencies, and by the private
sector. I believe that the FCCSET Intellectual Property
Committee would be an appropriate vehicle for examining the
various kinds of technical data, for agreeing on the various
government objectives in seeking access to, or protecting the
proprietary nature of that data, and for developing the basis
for an acceptable set of draft regulations for the government's

" rights to such data. Please keep me 1nformed of your progress.

Yours truly._
/ *_4/.
/?/;'
G. A. K yworth
Sc1ence Advisor to the Pre51dent

—

"Dr. D. Bruce Merrifield

Assistant Secretary for Productivity,
~ Technology and Innovation
Department of Commerce

Washington, D.C. 20230

 RECEIVE
MAR 2§ 138/
BRUCE MERRI




“-AnaIYSis‘of DOD Concerns as . Stated"in.Secretary
: Welnberger 's March 19, 1885 Letter‘miLj_

Concern——The statement would’ _prohlblt efforts to negotlate WM_:_““;a

for the right to obtain and use for competitive procurement
purposes proprietary technical data pertaining to. commerc1al or
future commercial items for whlch defense has requlrements. :

Response——Sectlons 4 and 5 contaln such limitations. However,
they are based on language in Public Law 928-525 (and similar
“language in PL ‘98-577} which states at sectlon 1202 that the
Secretary of Defense should--

...ensure that persons that have developed products or _
processes offered or to be offered for sale to the public are not
reqguired; as a condition for the procurement of such products or
processes by the Department of Defense, to provide to the United
States technical data relating to the design, development, or
manufacture of such products or processes (except for such data

as may be necessary for the United States to operate and maintain

the product or use the process if obtained by the Unlted States
S as an element of performance under the contract)

However, as a result of Secretary Welnberger s letter we have
added references to 10 USC 2320(c) in section 5 which gives DOD
greater latltude than others in thlS area.

Concern——The statement would "requlre the government to 11m1t
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competition
would be severely 1nh1b1ted 1f not precluded.”.

. Response—vAgaln, sectlon 5 places 11m1tat10ns on the rlght of
the government to use proprietary data of a contractor for
reprocurement when the data relates to a commercial product
developed at private expense. However, it authorizes the use of
form, fit, and function data relating to such commercial products
" for competitive purposes. We have also added the reference to 10
USC 2320(c) to satisfy Secretary Weinberger's concern. Other
than data relating to privately developed commercial products,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and ‘partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from
negotiating for technical data relating to this item,

' Concern--The statement will "prohlblt the government's
requiring contractors to deliver technical data pertaining to
items developed totally at government expense unless there is a
specific need for the data. This prohibition appears to extend
to follow-on contracts even though data needs not 1n1t1ally
apparent may have become known,"



Response--We do not understand the basis for this statement,
"It appears to relate to the second paragraph of section 3 of one
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it. This
would not have affected DOD, since in most cases we assume DOD
would be procuring the development of an item with an expectation
of procuring it in the future if the item proves effective,
Revised section 3 (now section 5) no longer contains the same
language. In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes in items wholly developed at government

- expense.

Concern——The statement would "preclude the acquisition of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract. This, too, can serve as a bar to competitive
procurement in certain situations.”

Response~--To fully respond it would be useful to know what
type of "situations" are envisioned. However, in actual fact the
statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
‘agency from specifying that software will be delivered.

It does state, however, that "normally” the dellvery of
software should not be required unless a purpose of the award is
the creation of software. This is not an absolute requirement,
but we believe it is a sound general rule. Scientists and
engineers are constantly writing and altering computer programs
to facilitate work under government R&D grants and contracts. 1In
most cases the government is more interested in the end results
than obtaining copies of software that was developed incidental
~to the carrying out of the work. Thus, it makes little sense in
most cases for agencies to require delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its delivery to the government will undermine his
marketing efforts since it may become available to competitors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, require a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acquire rights in computer
gsoftware to meet its needs. Howeveéer, it then goes on to state
that DOD will take unlimited rights in computer software
developed in the course of experimental, developmental, or
research work specified under a contract, No explanation is
given as to why DOD has such a broad need. We believe this may
be the major policy issue presented by the draft Statement.



DRA-;FT ‘

Government Data POlle Statement (Revlsed 3/27/85)

This statement prov1des guidance concerning the acqu151t10n
of technical data and software under government grants—and
‘contracts, except prime contracts for the operation of
government-owned research or production fa0111t1es.‘"However,,1t
applies to subcontracts under such contracts, It is intended to
(i) provide agencies with the flexibility to acquire technical
data and software needed to fulfill their missions (ii) avoid
unnecessary costs that result from the ordering of unneeded
technical data; (iii) encourage the commercialization of new
products and processes by contractors through the protection of
technical data; and (iv) encourage the most qualified commercial
concerns to participate in government research and development
programs. It does not affect the classification of technical
data and software for national security purposes.

Section ,]._L Dﬂﬁ;ﬂ;i;gngL As used in thlS Statement—-

{a) ™technical data"™ means recorded 1nformat10n of a
scientific or technical nature. It does not include software or
financial, administrative, cost and pricing, management data, and
other information incidental to contract administration;

‘ (b) "manufacturing data"™ means technical data and software
used for the manufacture of a product or performance of a process
on a commercial scale;

{c) The term "contract™ includes subcontracts and the term
"econtractor”™ includes subcontractors; and

(d) "software"™ means computer programs, computer data bases,
and documentation thereof.

Section 2. [Treatment of Proposals. Proposals that have not
been incoporated in an award shall be treated as confidential and

not disclosed outside the government without the submitter's
permission except for evaluation purposes. Parts of proposals
that are incorporated in awards and which contain trade secrets
or commercial or financial information shall also be treated as
confidential if properly marked. Agencies shall not discriminate
against marked proposals.

Section 3. Scope of Data Rights Clauses., Technical data
delivery requirements should normally be fully set out at the
time of contracting, but deferred ordering provisions may be used
to add additional deliverables. Any rights which the government
obtains to technical data will be limited to rights in data
specifically required to be delivered or prepared.



, Section 4., Supply Contracts., Agencies procuring standard
commercial products may obtain technical data necessary for
operation, maintenance or repair but not for reprocurement
purposes. Notw1thstandlng,.manufacturlng data should_not
normally be sought.

¥

Section 5, Engineering Development Contracts, Contracts for
engineering development should be structured to prevent the
disclosure of proprietary technical data related to commercial
products or processes developed at private expense by
contractors. For example, agencies should normally accept form,
fit, and function data in lieu of manufacturing data. Or, if
manufacturing data is needed, the contractor shall be allowed to
mark as proprietary any data that relates to commercial products
or processes developed at private expense; and the right of the
government to use and disclose the data shall be specified in the
contract, and shall not include the right to use the data for
reprocurement purposes (except for Defense Department contracts
to which 10 USC 2320(c) is applied). Use of deferred delivery
‘provisions should alsoc be considered. A competitive procurement
of an item developed under an engineering development contract
should not include in the solicitation any proprietary
manufacturing data that relates to a product or process developed
at private expense by a-contractor which is offered or to be
offered for sale commercially by the contractor ({except when
10 UsC 2320(c) was applied to such data).

Any technical data delivered under an engineering development
contract that relates to an item develped wholly under the
contract shall be taken without restrictions if competitive
acquisition of the item is anticipated. When competitive
acquistion is not anticipated, the contractor will be allowed to
retain ownership of any such data delivered, and the agency shall
reserve an unrestricted, royalty-free right to use or have its
contractors use the technical data for governmental purposes
(excluding publication outside the government). However, if
mission needs require and this is consistent with PL 98-525 or
577, agencies may also acquire publication and other rights.
Other technical data not related directly to items developed
under the contract normally shall be taken without restrictions.

Section 6. Contracts for Basic and Applied Research. Agencies
will normally take technical data delivered under a basic or
applied research contract with the unlimited right to use and
publish such data, subject to any other provisions of the
contract related to inventions and patents. Bowever, if the
research involves a contractor's privately developed products or
processes or if it is otherwise agreed to by the parties,
proprietary data of the contractor shall be protected

Section 7. Assistance Awards., Agencies normally should not
require delivery of technical data under grants or cooperative

agreements except as necessary to verify the awardee's
performance. The awardee normally will be allowed to retain all



rights in technical data delivered or produced under such awards,
including the right to publish and/or assert copyright, although
the agency may acquire a nonexclusive, royalty-free, and
worldwide license to use such technical data that-ds delivered or
published by the awardee for internal government purposes, When
considered necessary to meet program objectives or statutory !
requirements, agencies may also (i) reserve the right to publish
technical data delivered under a grant or cooperative agreement
if the awardee fails to publish the results of the research
within a reasonable time and/or (ii) expand the government's
license to cover State and local governments,

Section 8., Software, Unless its delivery is specifically
reguired, agencies shall not normally acgquire rights in software
generated under contracts or grants. Delivery of software shall
not normally be required unless a purpose of the award is the
creation of software, If software has commercial potential,
agencies should normally accept license rights in lieu of
ownership; -and consideration should be given to allowing software
documentation to be maintained on the contractor's -premises.

When an agency acquires existing proprietary software, it
shall accept appropriate conditions limiting its right to use and
disclose the software., This includes cases when proprietary
software is modified to accommodate particular agency needs.,

Software within the definition of "manufacturing data"
at section 1{(b) is subject to sections 3-7 and not this section.



Analysis of DOD Concerns as Stated in Secretary
Weinberger's March 1%, 1985 Letter

Concern~~The statement would prohlblt efforts to negotlate
for the right to obtain and use foér competitive procurement
‘purposes proprietary technical data pertaining to commercial or
future commercial items for which defense has requirements.”

Response~-Sections 4 and 5 contain such limitations. Bowever,
they are based on language in Public Law 98-525 (and similar
language in PL 98-577) which states at section 1202 that the
Secretary of Defense should--

"...ensure that persons that have developed products or
processes offered or to be offered for sale to the public are not
required, as a condition for the procurement of such products or
processes by the Department of Defense, to provide to the United
States technical data relating to the design, development, or
manufacture of_such products or processes {(except for such data
as may be necessary for the United States to operate and maintain
the product or use the process if obtained by the United States
as an element of performance under the contract)."

However, as a result of Secretary Weinberger's letter we have
added references to 10 USC 2320(c¢) in section 5 which gives DOD
greater latitude than others in this area.

Concern--The statement would "require the government to limit
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competition
would be severely inhibited if not precluded.”

Response--Again, section 5 places limitations on the right of
the government to use proprietary data of a contractor for
reprocurement when the data relates to a commercial product
developed at private expense. ' However, it authorizes the use of
form, fit, and function data relating to such commercial products
for competitive purposes. We have also added the reference to 10

USC 2320(c) to satisfy Secretary Weinberger's concern, Other
than data relating to privately developed commercial products,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from
negotiating for technical data relating to this item.

Concern--The statement will "prohibit the government's
requiring contractors to deliver technical data pertaining to
items developed totally at government expense unless there is a
specific need for the data. This prohibition appears to extend
to follow-on contracts even though data needs not initially
apparent may have become known.,"



e

Response--We do not understand the basis for this statement.
It appears to relate to the second paragraph of section 3 of one
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it. This
would not have affected DOD, since in most cases we assume DOD

‘would be procuring the development of an item with an expectation

of procuring it in the future if the item proves effective.
Revised section 3 (now section 5) no longer contains the same
language. In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes in items wholly developed at government
expense,

Concern--The statement would "preclude the acquisition of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract. This, too, can serve as a bar to competltlve
procurement in certain gituations.” Ce

Response--T6 fully respond it would be useful to know what
type of "situations™ are envisioned. However, in actual fact the
statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
agency from specifying that software will be delivered.

It does state, however, that "normally" the delivery of
software should not be required unless a purpose of the award is
the creation of software. This is not an absolute requirement,
but we believe it is a sound general rule. Scientists and
engineers are constantly writing and altering computer programs
to facilitate work under government R&D grants and contracts. 1In
most cases the government is more interested in the end results
than obtaining copies of software that was developed incidental
to the carrying out of the work. Thus, it makes little sense in
most cases for agencies to require delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its delivery to the government will undermine his
marketing efforts since it may become available to competitors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, require a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acquire rights in computer
software to meet its needs. However, it then goes on to state
that DOD will take unlimited rights in computer software
developed in the course of experimental, developmental, or
research work specified under a contract. No explanation is
given as-to why DOD has such a broad need. We believe this may
be the major policy issue presented by the draft Statement,



. . UNITED STATES DEPARTMENT OF COMMERCE

k@ j The Assistant Secretary for Productivity,
Technology and Innovation

Washington, D.C. 20230

(202) 377-1984
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M

Honorable Mary Ann Gilleece

Deputy Under Secretary of Defense
{(Acquisition Management) '

Pentagon, Room 3E1l44

Washington, D. C. 20301

Dear Ms. Gilleece:

I have received the joint letter of March 4, 1985, concerning

the efforts of the Federal Coordinating Council on Science,
Engineering and Technology (FCCSET) Committee on Intellectual
Property to develop a policy framework within which more detailed
Government procurement and assistance regulations dealing with
technical data would be drafted and evaluated. As you recall,
this effort was initiated at the request of Dr. Keyworth, the
President's Science Advisor, and I am enclosing a copy of his

original request.

This effort is not intended to conflict with or in any way limit
the Federal Acquisition Regulation (FAR) authorities of the
National Aeronautics and Space Administration (NASA), the
Department of Defense (DOD), and the General Services Adminis-
tration (GSA). However, as I trust you agree, the FAR is written
against a backdrop of statutory and administrative policies that
are often set outside the FAR system as such. For example, the
FAR patent provisions must conform to the President's Memorandum
and applicable statutes, including Chapter 18 of Title 35 and
regulations issued thereunder. Similarly, if FCCSET or another
higher authority can reach agreement on basic technical data
principles, there would appear to be no reason why the FAR
drafters should not be expected to conform the FAR to those

principles.

The concerns expressed in Dr. Keyworth's letter remain valid.

For years it has proven impossible to develop Federal Procurement
Regulations (FPR) or FAR coverage in the technical data area for
the civilian agencies. And there have been significant differ-
ences in the approaches adopted by DOD, NASA, Department of
Energy (DOE)}, and other agencies that have issued regulations or
other policy directives. We believe a major reason for this 1s
the failure to reach agreement on basic objectives and
principles.



There is also legltlmate concern whether existing regulations
give sufficient weight to_ the policy objectives of this
Administration. In particular, this Administration is—=strongly
committed to the principle that private investment and develop-
ment of Government supported research should be encouraged--as -
evidenced by the issuance of the President's 1983 Memorandum on
Government Patent Policy. ‘ ;

Because of the obvious interest your agency has 'in technical
data issues, we hope that you will continue to provide input and
comments during the development of the Statement.

Sincérely,

1signed)
Bruce Merrifield

D. Bruce Merrifield
Attachment ...

cc: Honorable George A. Keyworth II (White House)
Dr. Andrew Pettifor (OSTP)
Mr. Allan Beres (GS&)
Mr. Stuart J. Evans (NASA)

goTI/FTMP/ngg Latker/Jiﬁkzék:;ken/rh 3/14/85
be:  Dr. Merrifield

Egils Miibercs

Dr. Milliams

Norm Latker

Chron

Read



THE WHITE HOUSE

" WABHINGTION AR

“'March 19, 1884

" “The allocation of rights. to various techn:cal data, developed

in the performance of government contracts, is an issue with
significant 1mp11cat1ons for future government-industry

' relationships. It is driven, for example, by the government's
"need to minimize the costs of the products and services it

buys, as well as by industry's desire to maximize profits and

maintain any competitive advantage. It is fundamental to the
~ _government's continued ability to obtaln the serv1ces of the
~ best of the private sector. . : -

I believe that this is an issue of sufflczent 1mportance that L
_.any codification of the -government's position on this issue, =~

as in the technical data section of part 27 of the proposed
Federal Acguisition Regulations, requires a thorough analysis
and discussion by the various agencies, and by the private

sector. I believe that the FCCSET Intellectual Property

Committee would be an appropriate vehicle for examining the
various kinds of technical data, for agreeing on the various
government objectives in seeking access to, or protecting the
proprietary nature of that data, and for developing the basis
for an acceptable set of draft regulations for the government's
rights to such data. Please keep me 1nformed of your progress.

Yours truly, 4

£ -

las %
&/ﬁ?/i
- G« A. K yworth
Sc1ence Advxsor to the President

Dr. "Bruce Merrifield

_ Assxstant Secretary for Productxvxty,

- Technology and Innovation
Department of Commerce
Washington, D.C. 20230

K '   RECEIVE
| MAR 2§ 188¢
. BRUCE MERRIE
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DRAFT

Government Data POlle Statement (Revised 3/27/85)

This statement provides guidance concerning the acqulsltlon o
of technical data and software under government: grants—and
contracts, except prime contracts for the operatlon of.

““““ However,.lt
applies to subcontracts under such contracts. It is intended to
(i) provide agencies with the flexibility to acgquire technical
data and software needed to fulfill their missions (ii) avoid
unnecessary costs that result from the ordering of unneeded
technical data; (iii) encourage the commercialization of new
products and processes by contractors through the protection of
technical data; and (iv) encourage the most qualified commercial.
concerns to participate in government research and development
programs. It does not affect the classification of technical
data and software for natlonal security purposes.

Section l* Qﬁﬁ;ﬂ;t;gnﬁL As used in this Statement-—

(a) ™"technical data™ means recorded‘lnformatlon of a
scientific or technical nature. It does not include software or
financial, administrative, cost and pricing, management data, and
other information incidental to contract administration;

- {b} T™manufacturing data" means technical data and software
used for the manufacture of a product or performance of a process
on a commercial scalej

{c) The term "contract" includes subcontracts and the term
"contractor™ includes subcontractors; and

(d) "software" means computer programs, computer data bases,
and documentation thereof.

Section 2, Treatment of Proposals. Proposals that have not
been incoporated in an award shall be treated as confidential and

not disclosed outside the government without the submitter's
permission except for evaluation purposes. Parts of proposals
that are incorporated in awards and which contain trade secrets
or commercial or financial information shall also be treated as
confidential if properly marked. Agencies shall not discriminate
against marked proposals.

Section 3, Scope of Data Richts Clauses. Technical data
delivery requirements should normally be fully set out at the
time of contracting, but deferred cordering provisions may be used
to add additional deliverables. Any rights which the government
obtains to technical data will be limited to rights in data
specifically required to be delivered or prepared.



Section 4, Supply Contracts. Agencies procuring standard
commercial products may obtain technical data necessary for
operation, maintenance or repair but not for reprocurement
purposes. Notw1thstandlng,‘manufacturlng data shonldnnot
normally be scught.

2

Section 5. Engineering Development an;;gg;§L Contracts for
engineering development should be structured to prevent the

disclosure of proprietary technical data related to commercial
products or processes developed at private expense by
contractors. For example, agencies should normally accept form,
fit, and function data in lieu of manufacturing data. Or, if
manufacturing data is needed, the contractor shall be allowed to
mark as proprietary any data that relates to commercial products
or processes developed at private expense; and the right of the
government to use and disclose the data shall be specified in the
contract, and shall not include the right to use the data for
reprocurement purposes (except for Defense Department contracts
to which 10 USC 2320(c¢c) is applied). Use of deferred delivery

‘provisions should also be considered. A competitive procurement

of an item developed under an engineering development contract
should not include in the solicitation any proprietary
manufacturing data that relates to a product or process developed
at private expense by a contractor which is offered or to be
offered for sale commercially by the contractor {except when

10 UsSC 2320(c) was applied to such data).

Any technical data delivered under an engineering development

contract that relates to an item develped wholly under the
contract shall be taken without restrictions if competitive
acqguisition of the item is anticipated. When competitive
acquistion is not anticipated, the contractor will be allowed to
retain ownership of any such data delivered, and the agency shall
reserve an unrestricted, royalty-free right to use or have its
contractors use the technical data for governmental purposes
(excludlng publlcatlon outside the government), However, if
mission needs reguire and this is consistent with PL 98-525 or
577, agencies may also acguire publication and other rights.
Other technical data not related directly to items developed
under the contract normally shall be taken without restrictions,

Section 6., Contracts for Basic and Applied Research, Agencies
will normally take technical data delivered under a basic or
applied research contract with the unlimited right to use and
publish such data, subject to any other provisions of the
contract related to inventions and patents. However, if the
research involves a contractor's privately developed products or
processes or if it is otherwise agreed to by the parties,
proprietary data of the contractor shall be protected.

- Section 7. Assistance Awards, Agencies normally should not
require delivery of technical data under grants or cooperative

agreements except as necessary to verify the awardee's
performance. The awardee normally will be allowed to retain all



rights in technical data delivered or produced under such awards,
including the right to publish and/or assert copyright, although
the agency may acguire a nonexclusive, royalty-free, and
worldwide license to use such technical data that—is.delivered or
published by the awardee for internal government purposes., When
congsidered necessary to meet program objectives or statutory
requirements, agencies may also (i} reserve the right to publish
technical data delivered under a grant or cooperative agreement
if the awardee fails to publish the results of the research
within a reasonable time and/or (ii} expand the government's
license to cover State and local governments.

Section 8., Software. Unless its delivery is specifically
required, agencies shall not normally acquire rights in software
generated under contracts or grants, Delivery of software shall
not normally be reguired unless a purpose of the award is the
creation of software., If software has commercial potential,
agencies should normally accept license rlghts in lieu of
ownership; -and consideration should be given to allow1ng software
documentation to be maintained on the contractor S premises. -

When an agency acquires existing proprietary software, it
shall accept appropriate conditions limiting its right to use and
disclose the software. This includes cases when proprietary
software is modified to accommodate particular agency needs.

Software within the definition of 'manufaéturing data®
at section 1(b) is subject to sections 3-7 and not this section.



Analysis of DOD Concerns as Stated in Secretary
Welnberger s March 19, 1985 Letter

Concern——The statement would pIOhlblt efforts to negotlate
for the right to obtain and use for competitive procurement
purposes proprietary technical data pertaining to commercial of
future commercial items for which defense has reguirements.”

Response--Sections 4 and 5 contain such limitations. However,
they are based on language in Public Law 98-525 (and similar
language in PL 98-577) which states at sectlon 1202 that the
Secretary of Defense should--

"...ensure that persons that have developed products or
processes offered or to be offered for sale to the public are not
required, as a condition for the procurement of such products or
processes by the Department of Defense, to provide to the United
States technical data relating to the design, development, or
manufacture of such products or processes (except for such data
as may be necessary for the United States to operate and maintain
the product or use the process if obtained by the United States
as an element of performance under the contract).”

However, as a result of Secretary Weinberger's letter we have
added references to 10 USC 2320(c) in section 5 which glves DOD
-greater latitude than others in this area.

Concern—--The statement would "require the government to limit
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competition
would be severely inhibited if not precluded."”

Response-—-Again, section 5 places limitations on the right of
the government to use proprietary data of a contractor for
reprocurement when the data relates to a commercial product
developed at private expense. However, it authorizes the use of
form, fit, and function data relating to such commercial products
for competitive purposes. We have also added the reference to 10
USC 2320(c) to satisfy Secretary Weinberger's concern. Other
than data relating to privately developed commercial products,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from
negotiating for technical data relating to this item.

Concern--The statement will "prohibit the government's
reguiring contractors to deliver technical data pertaining to
items developed totally at government expense unless there is a
specific need for the data. This prohibition appears to extend
to follow-on contracts even though data needs not initially
apparent may have become known.,"



Response~~We do not understand the basis for this statement.
It appears to relate to the second paragraph of section 3 of one
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it. This
would not have affected DOD, since in most cases we assume DOD
would be procuring the development of an item with an expectation
of procuring it in the future if the item proves effective,
Revised section 3 (now section 5) no longer contains the same
language. 1In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes in items wholly developed at government
expense, ,

Concern--The statement would "preclude the acquisition of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract., This, too, can serve as a bar to competitive
procurement in certain situations.™ -

Response—-To fully respond it would be useful to know what
type of "situations" are envisioned. However, in actual fact the
statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
agency from specifying that software will be delivered.

It does state, however, that "normally" the delivery of
software should not be required unless a purpose of the award is
the creation of software. This is not an absolute requirement,
but we believe it is a sound general rule., Scientists and
engineers are constantly writing and altering computer programs
to facilitate work under government R&D grants and contracts, 1In
most cases the government is more interested in the end results
than obtaining copies of software that was developed incidental
to the carrying out of the work. Thus, it makes little sense in
most cases for agencies to reguire delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its delivery to the government will undermine his
marketing efforts since it may become available to competitors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, reguire a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acguire rights in computer
software to meet its needs. However, it then goes on to state
that DOD will take unlimited rights in computer software
developed in the course of experimental, developmental, or
research work specified under a contract. ©No explanation is
given as-to why DOD has such a broad need. We believe this may
be the maijor policy issue presented by the draft Statement.




Bnalysis of DOD Concerns as Stated in Secretary
: Welnberger s March 19 1985 Letter

Concern——The statement would prohlblt efforts to negotlate

" for the right to obtain and use for’ competltlve procurement

purposes .proprietary technical data pertaining to commercial or

future commercral items for which defense has requxrements. :

Response--Sect10ns-4_and 5 conta1n.such llmltat1ons. However,
they are based on language in Public Law 98-525 (and similar
language in PL 98-577) which states at section 1202 that the
Secretary of Defense should~—

"...ensure that persons that have developed products or

_processes offered or to be offered for sale to the public are not
required, as a condition for the procurement of such products or

processes by the Department of Defense, to provide to the United

“ Btates technical data relating to the design, development, or

manufacture of such products or processes (except for such data

_as may be necessary for the United States to operate and malntaln

the product or use the process if obtained by ‘the United States

s an element of performance under the contract).

However, as a result of Secretary Welnberger s letter we have

 added references to 10 USC 2320(c) in section’ 5 Wthh gives DOD

greater latitude than others in thig area.

Concern—-The statement would requlre the government to limit
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competltlon

fwould be severely 1nh1b1ted if not precluded "

Response——Agaln, sectlon 5 places llmltatlons on the rlght of
the government to use proprietary data of a contractor for

'_ reprocurement when the data relates to a commercial product
developed at private expense. However, it authorizes the use of

form, fit, and function data relating to such commercial products
for competitive purposes. We have also added the reference to 10
USC 2320{c) to satisfy Secretary Weinberger's concern. Other
than data relating to privately developed commercial products,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from
negotiating for technical data relating to this 1tem.

Concern--The statement w1ll "prohibit the government's
requiring contractors to deliver technical data pertaining to
items developed totally at government expense unlegs there is a
specific need for the data., This prohibition appears to extend
to follow—on contracts even though data needs not initially
apparent may have become known."



Response--We do not understand the basis for this statement. .
It appears to relate to the second paragraph of section 3 of cone
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it. This
would not have affected DOD, since in most cases we assume DOD
would be procuring the development of an item with an expectation
of procuring it in the future if the item proves effective.
Revised section 3 (now section 5) no longer contains the same
language. In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes. in items wholly developed at government

- expense,

Concern-~The statement would "preclude the acquisition of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract. This, too, can serve as a bar to competltlve

: p:ocurement in certaln situations."

Response——To ;ully respond it would be useful to know what

type of "situations" are envisioned., However, in actual fact the

statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
agency from specifying that software will be delivered.

It does state, however, that "normally" the delivery of
software should not be required unless a purpose of the award is
the creation of software. This is not an absolute requirement,
but we believe it is a sound general rule. Scientists and

‘engineers are constantly writing and altering computer programs

to facilitate work under government R&D grants and contracts. 1In
most cases the government is more interested in the end results
than obtaining copies of software that was developed incidental
to the carrying out of the work. Thus, it makes little sense in
most cases for agencies to reqguire delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its delivery to the government will undermine his
marketing efforts since it may become available to competitors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, require a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acquire rights in computer
software to meet its needs. However, it then goes on to state
that DOD will take unlimited rights in computer software

‘developed in the course of experimental, developmental, or

research work specified under a contract. No explanation is
given as to why DOD has such a broad need, We believe this may

‘be the major policy issue presented by the draft Statement.



Government Data POllCY Statement (Rev1sed 3/27/85)

ThlS statement prov1des guldance concernlng the acqulsltlon

of technical data and softwareunder government-grénts: and S

contracts, except prime contracts for the operation of:
government-owned research or production: fac111t1991”*ﬁowever, at

applies to subcontracts under such contracts, It is intended fo

(1) provide agencies with the flexibility to acqulre technical
data and software needed to fulfill their missions (ii) avoid
unnecessary costs that result from the ordering of unneeded
technical data; (iii) encourade the commercialization of new
products and processes by contractors through the protection of
technical data; and {(iv) encourage the most qualified commercial

concerns to participate in government research and development

programs., It does not affect the classification of technical

- data and software for nat10na1 securlty purposes.

Sgg;lgn 1* usiznltlga§; As used 1n thlS Statement---

“{ay “tedhnlcal.aata means’ recorded'lnfOrmatldn'of.a‘
scientific or technical nature. It does not include software or
financial, administrative, cost and pricing, management data, and
other information incidental to contract administration; -

‘{b} "manufacturing data" means technical data and software
used for the manufacture of a product or: performance of a process
on a. commerc1a1 scale,__ -

{c) The term contract“ 1ncludes subcontracts and the term

"contractor® 1ncludes subcontractors, and

: {d) software means computer programs, computer data bases,
and documentation thereof, _ S

Section 2. <Treatment of I Proposals‘that have not

been incoporated in an award shall be treated as confidential and

not disclosed outside the government without the submitter's

permission except for evaluation purposes. Parts of proposals

that are incorporated in awards and which contain trade secrets
or commercial or financial information shall also be treated as
confidential if properly marked AgenC1es shall not discriminate
against marked proposals.

Section 3. BScope of Data Rights Clauses, Technical data
delivery requirements should normally be fully set out at the
time of contracting, but deferred ordering provisions may be used
to add additional deliverables, Any rights which the government
obtains to technical data will be limited to rights in data
specifically required to be delivered or prepared



§ec£ion”g* 'supply'ggn;;gggg;'AgencieS'procuring standard -

- commercial products may obtain technical data necessary for

operation, maintenance or repair but not for reprocurement

..purposes.. Notw1thstandlng,Amannfacturlng data should.not
: normally be sought

4

Sectlon ;A' Englneerlng _gxglggmgn; ggn rac ;g. Contracts fbr

engineering development should be structured to prevent the
‘disclosure of proprietary technical data related to commercial
products or processes developed at private expense by
~contractors. . For example, agencies should normally accept form,

fit, and function data in lieu of manufacturing data. Or, if
manufacturing data is needed, the contractor shall be allowed to

mark as proprietary any data that relates to commercial products
or processes developed at private expense; and the right of the
government to use and disclose the data shall be specified in the

contract, and shall not include the right to use the data for
reprocurement purposes (except for Defense Department contracts
to which 10 USC 2320(c) is applied). Use of deferred delivery

~provisions should-also-be considered. --A-competitive procurement -- - -

of an item developed under an engineering development contract

. should not include in the solicitation any proprietary -

manufacturing data that relates to.a product Or process developed'

—at private expense by a-contracter which is offered or to be

offered for sale commercially by the contractor (except when

10 UsC 2320(c) was applled to such data)

Any technical data dellvered under an engineering development

contract that relates to an item develped wholly under the
contract shall be taken without restrictions if competitive

acquisition of the item is anticipated. When competitive

~acquistion is not anticipated, the contractor will be allowed to
- retain ownership of any such data delivered, and the agency shall

reserve an unrestricted, royalty-free right to use or have its

contractors use the technical data for governmental purposes
'(excludlng publlcatlon outside the government). However, if

mission needs regquire and this is consistent with PL 98-525 or
577, agencies may also acquire publication and other rights.
Other technical data not related directly to items developed

under the contract normally shall be taken without restrictions.

Section 6. Contracts for Basic and Applied Research, Agencies

will normally take technical data delivered under a basic or

applied research contract with the unlimited right to use and
publish such data, subject to any other provisions of the
contract related to inventions and patents. However, if the

- research involves a contractor's privately developed products or

processes or if it is otherwise agreed to by the parties,
pxoprletary data of the contractor shall be protected

Section 7. A&glﬁtgn_g Awards. Agencies normally should not
require delivery of technical data under grants or cooperative
agreements except as necessary to verify the awardee's
performance. The awardee normally will be allowed to retain all



rlghts in technlcal ‘data delivered or produced under such awards,

'nlmcludlng the right to publish and/or assert copyright, although
the agency may acquire a nonexclusive, royalty-free, and

worldwide license to use-such-technical data thatm%SQﬂel1vered or

published by the awardee for internal government purposes. When
considered necessary to meet program objectives or-statutory 2
requirements, agencies may also (i) reserve the right to publish
technical data delivered under a grant or cooperative agreement
if the awardee fails to publish the results of the research
within a reasonable time and/or (ii} expand the government s
license’ to cover State and local governments. :

Sectijon 8. 59£;g§;g4 Unless its dellvery is spec1f1ca11y
required, :agencies shall not normally acguire rights in software
generated under contracts or grants., Delivery of software shall
not normally be reguired unless a purpose of the award is the
creation of software. If software has commercial potential,
agencies should normally accept license rlghts in lieu of
ownership; and consideration should be given to allOW1ng software

~documentation to be malntalned on the contractor's premlses. .

When an agency acqu1res exlstlng proprletary software, it

shall accept appropriate conditions limiting its right to use and R

~disclose the software. This includes cases when proprietary
software is modlfled to accommodate partlcular agency needs.,

Software within the deflnltlon of manufacturlng data"

- af sectlon 1(b) 13 subject to sections 3-7 and not thlS section.
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Honorable Mary Ann. Gzlleece_m S

Deputy Under Secretary of Defense
(Acquisition Management)

Bentagon, Room 3E144 .

‘Washington, D. C. 20301

_Deer Ms..Gllleece. '

I have received the ]01nt letter of March 4, 1985, concernlng
the efforts of the Federal Coordinating Council on Science,
Engineering and Technology (FCCSET) Committee on Intellectual
Property to develop a policy framework within which more detailed
Government procurement and assistance regulations dealing with
technical data would be drafted and evaluated. As you recall,
this effort was initiated at the request of Dr. Reyworth, the
President's Science Adv1sor, and I am enc1051ng a copy of his
“original. request. - -

This effort is not intended to conflict with or in any way limit
the Federal Acquisition Regulation (FAR) authorities of the
National Aeronautics and Space Administration (NASA), the
Department of Defense (DOD), and the General Services Adminis-
tration (GSA). However, as I trust you agree, the FAR is written
against a backdrop of statutory and administrative policies that
are often set outside the FAR system as such. For example, the
FAR patent provisions must conform to the President's Memorandum

. and applicable statutes, including Chapter 18 of Title 35 and

regulations. issued thereunder. Similarly, if 'FCCSET or another
higher authority can reach agreement on basic technical data
principles, there would appear to be no reason why the FAR
drafters should not be expected to conform the FAR to those
prlnc1ples. _ ‘

The concerns expressed in Dr. Keyworth's letter remain valid.

For years it has proven impossible to develop Federal Procurement
Regulations (FPR) or FAR coverage in the technical data area for
the civilian agencies. And there have been significant differ-
ences in the approaches adopted by DOD, NASA, Department of
Energy (DOE), and other agencies that have issued regulations or
other policy directives. We believe a major reason for this is
the failure to reach agreement on basic objectives and

. principles.

UNITED STATES DEPARTMENT OF COMMERCE
The Assistant Secretary for Productwlty.



W‘There is also 1eg1t1mate concern whether eX1st1ng regulatlons
give sufficient weight to the policy objectives of this _

"_Admlnlstratlon. ‘In particular, this Administration is strongly

- .committed.to the principle that private investment.and develop-

" ‘ment of Government supported research should be encouraged--as
evidenced by the issuance of the Pre51dent 8 - 1983 Memorandum on
Government Patent POllCY.

Because of the obvious lnterest your agency has in technlcal

data issues, we hope that you will continue to prOV1de 1nput and

comments durlng the development of the- Statement. )

Slncerely,

"{signed) -
‘Bruce Merrifield

_ R D. Bru¢e-ﬁerrifield

cc: Honorable George A. Keyworth II (Whlte House)
Dr. Andrew Pettifor (OSTP) _
- ‘Mr, Allan Beres (GSA) _
‘Mr. Stuart J. Evans (NASA)

Dr. Merrifield
-~ Eqgils Milbergs
Dy, Williams
Norm Latker
.. Chron
Read

DDTI/FTWP/N% Latker/defk‘f!/l{asken/rh 3/14/85
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WASHINGTON

- ~ Dear Bruce:
The allocation of rights to various technical data, developed
- in the performance of government contracts, is an issue with
- significant implications for future government-industry
' reIat:onshlps. It is driven, for example, by the government's
need to minimize the costs of the products and services it
"buys, as well as by industry's desire to maximize profits and
"maintain any competitive advantage. It is fundamental to the
government's continued ability to obtaln the services of the
~ best of the private sector. . _ _

I believe that this is an issue of sufficient importance that
‘any codification of the government's position on this issue,
‘.. .. .as in the technical data section of part-27 -of the .proposed
. Federal Acqguisition Regglat1ons, requires a thorough ana1y51s
and discussion by the various agencies, and by the private
sector. I believe that the FCCSET Intellectual Property
- Committee would be an appropriate vehicle for examining the
various kinds of technical data, for agreeing on the various
<  - government objectives in seeking access to, or protecting the

proprietary nature of that data, and for developing the basis
for an acceptable set of draft regulations for the government's
rights to such data. Please keep me informed of your progress.

Yours tfdly.
oy %,
6/12/1 '
G. A. K yworth
Sc1ence Advisor to the Pres1dent

——

Dr. D. Bruce Merrlfzeld _

Assistant Secretary for Productivity,
Technology and Innovation

- Department of Commerce.

Washington, D.C., 20230

' | RECEIVE
'MAR 2¢ 188¢
BRUCE MERRE
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- contracts, except prime contracts for the operati:

AFT

Government Data POlle Statement (Rev1sed 3/27/85)

Thls statement'prov1des guldance concernzng the acqulsltlon
of technical data and software under government grants”and

government-owned research or production facilities owever, At
applies to subcontracts under such contracts. It 1S.Intended o
(1) provide agencies with the flexibility to acqulre ‘technical
data and software needed to fulfill their missions (ii) avoid
unnecessary costs that result from the ordering of unneeded
technical data; (iii) encourage the commercialization of new
products and processes by contractors through the protection of
technical data; and (iv) encourage the most qualified commercial

concerns to participate in government research and development

programs. It does not affect the classification of technical

data and software for nat10na1 security purposes.

Sﬂgtlgn 1. DQﬁlﬂlLlQB§L As used 1n thlS Statement——.'_

(a) "technlcal data” means recorded 1nformat10n of a

‘scientific or technical nature. ~It does not include software &6f T

financial, administrative, cost and pricing, management data, and
other information incidental to contract administration;
' (b) "manufacturing data" means technical data and software
used for the manufacture of a product or performance of a process

oh a commercial scale,g

_ (c) The term "contract” includes;subcontracts and the term
"contractor" includes subcontractors; and

(d) "software” means computer programs, computer data bases,

‘and documentatlon thereof.

 Section 24 _reatment of 'Proposals that have not
been incoporated in an award shall be treated as confidential and
not disclosed outside the government without the submitter's

‘permission except for evaluation purposes. Parts of proposals

that are incorporated in awards and which contain trade secrets

or commercial or financial information shall also be treated as

confidential if properly marked. Agencies shall not dlscrlmlnate
against marked proposals.

-~ Section 3. Scope of Data Rights Clauses. Technical data
delivery requirements should normally be fully set out at the
time of contracting, but deferred ordering provisions may be used
to add additional deliverables. Any rights which the government
obtains to technical data will be limited to rights in data
specifically required to be delivered or prepared.



.. provisions should also be considered. A competitive procurement

“§gctigg‘g¢”§$gppji ant:acté;wAgéociéadptocuring:Standard
commercial products may obtain technical data necessary for
operation, maintenance or repair ‘but not for reptrocurement

purposes.’ Notw1thstandlng, manufacturlng data should not
normally be sought. _ , .

§gct10n ‘5, Englneer;ng nggl_pmggt ggn racts, Contracts for
engineering development should be structured to prevent the
disclosure of proprietary technical data related to commercial
products or processes developed at private expense by :
contractors.'_For'example, agencies should normally accept form,
fit, and function data in lieu of manufacturing data. Or, if
manufacturing data is needed, the contractor shall be allowed to

- mark as proprietary any data that relates to commercial products

or processes developed at private expense; and the right of the

‘government to use and disclose the data shall be specified in the

contract, and shall not include the right to use the data for
reprocurement purposes (except for Defense Department contracts
to which 10 USC 2320{c) is applied). Use of deferred delivery

of an item developed under an engineering development contract
should not include in the solicitation any proprietary ‘
manufacturing data that relates to a product or process developed
at private expense by a contractor which is offered or to be
offered for sale commercially by the contractor {except when

10 USC 2320(c) was applled to such data)

Any techn1ca1 data dellvered under an englneerlng development.

“contract that relates to an item develped wholly under the

centract shall be- taken without restrictions if competitive
acquisition of the item is anticipated. When competitive

~acquistion is not anticipated, the contractor will be allowed to

retain ownership of any such data delivered, and the agency shall
reserve an unrestricted, royalty-free right to use or have its
contractors use the technical data for governmental purposes
(excluding publication outside the government)., However, if

"mission needs require and this is consistent with PL 98-525 or

577, agencies may also acquire publication and other rights.
Other technical data not related directly to items developed

under the contract normally shall be taken without restrictions.

se__tmnm memmmmencms
will normally take technical data delivered under a basic or
applied research contract with the unlimited right to use and
publish such data, subject to any other provisions of the
contract related to inventions and patents. However, if the
research involves a contractor's privately developed products or
processes or if it is otherwise agreed to by the parties,
proprietary data of the contractor shall be protected.

Section 7. Assistance Awards., Adencies normally should not
require delivery of technical data under grants or cooperative
agreements except as necessary to verify the awardee's .
performance. The awardee normally will be allowed to retain all



rights in technical data delivered or produced under such awards,
including the rlght to publish and/or assert copyright, although
the agency may acgquire a nonexclusive, royalty—free, and

- worldwide license to use such technical data that 4is delivered or._ ;m

published by the awardee for internal government purposes. When
considered. ‘hecessary to meet program objectives or statutory
requirements, agencies may also (i) reserve the right to publ#sh

-technical data delivered under a grant or cooperative agreement

if the awardee fails to publish the results of the research

‘within a reasonable time and/or {ii) expand the government 5

llcense to cover State and local governments.'m

_ sgg;1 n 34 sgfgygxg& ‘Unless its dellvery is spec1f1ca11y
required, -agencies shall not normally acquire rights in software

generated under contracts or grants. Delivery of software shall
not normally be required unless a purpose of the award is the

- creation of software, If software has commercial potential,
agencies should normally accept license rlghts in lieu of

ownership; and consideration should be given to allow1ng software

..documentation .to be maintained on the contractor's premises. ..

When an aQEnéy acquires existing proprietary software, it
shall accept appropriate conditions limiting its right to use and

‘disclose the software, This includes cases when proprietary

software is modified to accommodate particular agency needs.

Software within the definitionfof-"manufacturing'data"
at section 1{(b) is subject to sections 3-7 and not this section.



Analy51s of DOD. Concerns as Stated in Secretary
Welnberger s March 19 1985 Letter
‘ Concern-—The statement would prohlbrt efforts to negotlate
for the right to obtain and use Tor competitive ‘procurement
- purposes proprietary technical data pertaining to-commercial oy
future commercial 1tems for whlch defense has requlrements. :

Response-*Sectlons 4 and 5 contaln such llmltatlons. ‘However,
they are based on language in Public Law 98-525 (and similar
language in PL 98-577) which states at section 1202 that the
Secretary of Defense should--_

"...ensure that persons that have developed products or _
- processes offered or to be offered for sale to the public are not
required, as a condition for the procurement of such products or
processes by the Department of Defense, to provide to the United
States technlcal data relating to the design, development, or
manufacture of such products or processes (except for such data

_ as may be necessary for the United States to operate and maintain

the product or use the process if obtained by the Unlted States™

as an element of performance under the contract).

_ However, as a result of Secretary Welnberger s letter we have
added references to 10 USC 2320(c) in section 5 which gives DOD
greater latitude than others in this area.

Concern——The statement would requlre the government to limit _
its use of technical data pertaining to items developed with less
than total government funds to such an extent that competltlon

~would be severely 1nh1b1ted if not precluded "

ResponsewnAgarn, sectron 5 places 11m1tatrons on the rlght of

the government to use proprietary data of a contractor for.
reprocurement when the data relates to a commercial product
developed at private expense, However, it authorizes the use of
form, fit, and function data relating to such commercial products
for competitive purposes. We have also added the reference to 10
USC 2320(c) to satisfy Secretary Weinberger's concern. Other
than data relating to privately developed commercial products,
the draft statement does not prevent DOD from obtaining any type
of technical data for competitive procurement purposes that
relates to noncommercial products developed with partial govern-
ment and partial contractor funding. Thus, if a contractor has
used internal funds to begin the development of a noncommercial,
military product the Statement would in no way prevent DOD from
negotiating for technical data relating to this item.

Concern--The statement will "prohibit the government's
reguiring contractors to deliver technical data pertaining to
items developed totally at government expense unless there is a
specific need for the data. This prohibition appears to extend
to follow—-on contracts even though data needs not initially
apparent may have become known.,"




Response~~We do not understand the basis for this statement,

It appears to relate to the second paragraph of section 3 of one
of our early drafts which advised agencies not to order expensive
"manufacturing data" unless they foresee a need for it. This
would not have affected DOD, since in most cases we assume DOD
would be procuring the development of an item with an expectation
of procuring it in the future if the item proves effective,
Revised section 3 {(now section 5) no longer containg the same
language. In any case neither the earlier version or the current
version should prevent DOD from obtaining technical data for
procurement purposes in items wholly developed at government

expense,

Concern--The statement would "preclude the vauisition of
rights in software developed under a contract at government
expense unless such software was a specific end product required
by the contract. This, too, can serve as a bar to competitive
procurement in certain situations.”

Response-wTo fully respond it would be useful to know what
type of "situations" are envisioned. However, in actual fact the
statement does not precude the acquisition of rights in software
unless it was a specific end product. Section 7 begins by
stating the government only gets rights in software that is
required to be delivered. The statement does not preclude an
agency from specifying that software will be delivered,

It does state, however, that "normally" the delivery of
software should not be required unless a purpose of the award is
the creation of software., This is not an absolute requirement,
but we believe it is a sound general rule, Scientists and

- engineers are constantly writing and altering computer programs

to facilitate work under government R&D grants and contracts. 1In
most cases the government is more interested in the end results
than obtaining copies of software that was developed incidental
to the carrying out of the work. Thus, it makes little sense in
most cases for agencies to require delivery of such software.
Furthermore, when a researcher sees a wider commercial market for
his software, its delivery to the government will undermine his
marketing efforts since it may become available to competitors
through the Freedom of Information Act.

The first paragraph of section 7 may, in fact, require a change
in DOD policy. The Defense Acquisition Regulation (DAR)
Supplement now says that DOD will only acgquire rights in computer
software to meet its needs. However, it then goes on to state
that DOD will tazke unlimited rights in computer software
developed in the course of experimental, developmental, or
research work specified under a contract. ©No explanation is
given as to why DOD has such a broad need. We believe this may
be the major policy issue presented by the draft Statement,



