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17-04G17
INNOVATION SPEECH —-- PRELIMINARY NOTES -- JULY 16

- John Locke -—- "Man hath a right to what he hath mixed his
labors with." Further, the work that he did in order to justify
constitutional monarchy ultimately became the foundation of our
Constitution,

As far as I can determine, the essence of his protection of
constitutional monarchy was that in order for it to survive, '
individuals had to have the right to Life, Liberty, and Property.
(I don't know where that Pursuit of Happiness stuff came from.,)

Insert the letter from Madison to Jefferson here., It
justified the special treatment for inventors in the
Constitution.

The next step is that the Constitution itself gave Congress
discretionary authority to take care of inventors by giving them
exclusive right to their inventions for a limited period of time.

The Congress actually acted on that and created the Patent
System. '

Notwithstanding the Constitution, U.S5. Common. Law provides
for assignment rights as a condition of employment.

The next step is the gradual growth of institutions and the
capital content of research or invention., The Constitutional
presumption of inventor ownership has been blurred and as a
result, employed inventors have lost their identity in society.

(Belief) During the 1960's, the public perception of
corporations became increasingly negative for a variety of
reasons, One of them is that they became faceless institutions
rather that the organizations built around key people that the
public can recognize.

Enter statistics on the decrease of inventions per Research
dollar, with a corresponding increase of U,S. patents going to
foreign firms.

People count.

Bottom-up

Innovation/inventor

Management--provide the resources to creative people and get
out of the way. ‘

e



‘paul A.'Blanchard and Frank B, McDénald's articie "Reviewing
the Spirit of Enterprise: Role of the Federal Labs,® is a
timely, well don%!aaé useful chronology and discussion of current
issues confronting Federal laboratories., I am grateful for the
authorfgvacknowledgement of the Department of Commerce's _ £
contribution to the OSTP working group's recommendations on
strengthening technology transfer from the Federal laboratories
to the private sector. I believe it is important, however, to
amplify on part of these recommendations in light of the-

. 6’6/5{0)?.»—‘,] NBFC ofeac] b e

Irwin Goodw1n‘fsetaebcm&éentaigang the guaranTee of at least 15%
of any royalty to Government inventor(s) on any development

licensed by the laboratory for commercial use as being

"controversial."”

While the specifics of this recommenation are clearly open
o ' o
to discusqkanékimodification, the following analysis of the

] /\J

£ ;
principla\inyolved should help to conclude that the
recommendation is more "necessary" than “dontroversial."

1) John Lgcke, the Britigh philosoéher who masterfully

built the consensus for westernQCOnstitutional
government established as one of its principles that 5K\

man haéh a rlght~4ivwhat he hath mixed his laborg
]) REameT™  EY¥TENPING—
w1th."4 Certainly there can be no argumengﬁphat that-
FPerRs s
right sheuwld-—extend to a maE*s own ideas and

inventions. |
2) The United States Constitution Euilds on L@rcke's thesis
’Fg,uc& i .
by giving Congress the mandate to reserve to inventors

the exclusive right to their respeed#ive inventions as

A
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an encouragement to theAgrts and-sciences. (J)

3) Public L 42\6 -517 and 98-620, which guaranteeﬁ the

universities and small businesses the right to

THE (&
owng&redsip-ef inventions made by ids inventors in the
performance of Federally funded research, qualified
university ownership and made it consistent with the

constitutional mandate by requiring that royalties be
Th & 14

shared with &s inventors., g;{“fﬂd;i&

6%1;_525 done with university urging as they feared
1 these returnsAgway or other

purposes, é532¥5§¥ﬂwthereby£;destroy the inventgr¥s>

ITe

incentive to participate.
:é 4) The explosion of industry-university collaboratiocn

accompanied by the transfer of technology triggered in

part by P. L. 96-517 (qq suggested the need to
estabiish éimilar incentives for technology transfer in
the Federal laﬁoratories since_theyjlike universitiesJ
-$:¥§ ‘igolated from the private sector with no
compellinglneed to bridge the gap.

5) The university-industry collaborative experiehce has

LIRS

not ewidenced either a desire or an ablllty%by industry
to bias unversities away from basic research to any
great extent, In fact, the relatignship has no doubt
given universities new frontiers to explore which would
not have been otherwise addressed..

6) Public Laﬁi}6-517 and 98-620 do not require royalty-

A
sharing betweenﬂsmall business and its. inventors since
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the goal of ;ﬁih business is a;amaﬁy to:make a profit
through the delivery of new pr;ducts, processes and
services to the marketplace. This primsiey goal seemed
to assure a need to Share the fruits of
commercializationhyith its_inventors through whatever
incentive system*ﬁ&§ deemed most appropriate, or face

Lo Lhdde— e s PEDP LS
the prospect of thedw=peossible-loss to competitors,

New incentive systems to motivate industry employees
are one of the key elements fueling the entrepreneurial

revolution spreading through the country. It is clear

F’Cueaa;}am AW Lo SNepu)  Ne T TR FEREGE WU g

P —

THLS

that this kind of.,flexibility,Shculd-not he interferred-
T Gt — |

witl But will-net be developed ‘in nonproflt or public

copy BT FLEW {'BELATV CRAMNA-STTT
1nst1tut10ns as their goals are not prlmarlly aimed at

dellverlng new products, processes or services to the

marketplace aorWiEF lawSpermit them to do so.

e —— .
{/ziisw Fhe Administration's commitment to strengthening third

N

world intellectual property laws through negotiation is
best centered on how they and their inventors can
benefit. A failure to address the interests of
Federally employed inventors is a diemissal of our
heritage and could make our motives suspect in the

context of these negotiations,

et

The need to address the incentives that are necessary to

motivate Federally employed inventors to participate in the

innovative process is one of the important issues of ocur day.

Dismissing royalty-sharing which is an established policy in

unversities as being "controversial" or presuming that government




boards that randomly and insufficiently, if ever, reward

inventors i

é/@ei M 4&7@;/ A O3 Yo
T Moecover., |

/]
2)
%)

@




: ec*u“l'properTy wifh fhe Consfu?uf:on } Convenfion.: He made fhe foIiow-
"iﬁgi; umlnafing sfafemen?s in supporT of fhe prospec?ive Federal auThorlfy to

 {award pa?enfs and copyrighfs'

fn.fhé federalfsf‘on January 23, 1788: |
“Thé utility of this power wiil scarcely bé-qués¢ioﬁéd;
The copyrighf of authors has been solemnly adJudged in
Great Britain, to be a righf of common Iaw. The right TQ :
useful invenflonstseems with equai reason *oibelong to
the Inventors. The pubiic good fully colncides in both
cases with the ciaims of indlvidua!s} .The States cannéf
separately make effectual provision for eithef of the
cases, and most 6f them have anticipated The-decision

of this point by laws passed at the instance of Congress."

In a letter to Thomas_Jéfferson on October 17, 1788, he made a more im-
port+ant 1nsfgh+:
™With ragard to monopol iss, they are justly classed
among the greatest nuisances in Governhenf, Egi_is It
clear_fhaf as encéuragemen+s to literary wdrks_and
inganlous dlscovéries they are not too valuable to be’
whol ly renounced? (Thesé two seﬁfences appear to be an

attempt by Madison to distinguish between past monopolies




?:ranfed as: personal favors and +he Sugges?ed

mono oly for novel infellecfual proper?y.?A WOuld it no+

.,"march-in" righfs') Monopolies are sacriflces of the many fo

.The.few. Nhere the power is in *he few; |+.is naTura! for
" them +o sacrlfice The many to fhelr own par+lal:+les and cor-
ruptions. Where The power, as wnTh us, Is in the many, nof . .

in the few, the danger cannot be very great fhaf the few will

be thus favored. |t is much more to be dreaded that the few

will be unnecessarily sacrificed to the many." (Parenfheficai

sentences and emphasis added.)

'In'+hfs-sTa?emen+, and especially the last sentence, fhe_aﬁswer to the need
for_speciflc'pro+e¢flon,of‘lnfellec+ual proper*f, nofwifhsfand!ng its generic in=
clusion in the fiffh'amendmehf, seems‘apparenf. Firsf, the use of the term "mon-
bpolies" suggeéfs that Madisoﬁ knew that the nature of an individual piece of
'infellectuél properfy.is such that it could be uséful to all people and at the
same time be susceptible of ownership by one person, while on-the §+her hand,

diversity of ownership of all other categories of property brécluded the possi-

~BTITHy “6F Tonopoly: ™ The s¥rong possible argument against an Indefinite monopoli-

zation of valuable intellectual property and its end product under only the fifth
amendmentsand his recognition that "The States canmot . . . make effectual provi-
sion", suggests that Madison knew that the rights of the creative few would be

in danger without clarification in the Constitution. Thﬁé;'a.compromise was




DEPARTMENT OF ENERGY DISTRIBUTION POLICY ON COMPUTER SOFTWARE
SHOULD BE REVISED TO REFLECT
~ NATIONAL POLICY ON TECHNOLOGY TRANSFER

®  Our national policy encourages technology transfer from the national and
federal laboratories, with the ultimate goal of improving this Nation's
‘economic competitiveness. _

. Congr'ess s'geciﬁcally made technology transfer of computer software a
national laboratory goal in'the the 1986 amendments to the Stevenson
Wydier Act of 1980 (PL 99-502). -- _

®  Current DOE policy on the distribution of computer software developed
under contract to DOE, and the negative effect of that policy on future
copyright protection, runs counter to the intent of our national policy.

® A draft order currently under consideration in the Department, requiring that
DOE’s National Energy Software Center (NESC) be the sole release point for
computer software developed at DOE facilities, will result in that policy
becoming permanent. (Draft Order 1360.4A - dated August 13, 1986).

®  NESCis primarily a cataloging warehouse. It does not prepare the software
products for the commercial market and cannot provide the extensive
support services needed for complex research computer software. Such
added value can only be provided by private industry interested in marketing
computer software. B - .

®  Without copyright protection, U.S. firms are unwilling to commercialize
software in the public domain because of the high costs of readying the
product for market — documenting, preparing training materials, debugging,
and establishing user support systems. DOE's draft order will obstruct suc
copyright protection. : '

L Foreigh companies, competing in the domestic computer software market,
receive significant benefits from the NESC. :

.. Inearly 1986, an informal sample of distribution by the NESC, of - =~ - o

several of the most popular and valuable engineering software
packalges developed by one of the national labt_:[atorles_l
revea ed_ that appro_xamaté]y 90% went to foreign entities.

~ ®  DOE should revise its policies on distribution of computer software deveioped
at the national laboratories, and bring them into conformity with the national
goal of facilitating the preferential transfer of technology to U.S. industry,
thereby enhancing this nation’s potential world market competitiveness in
the area of research computer software. .
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their Creator with certain unalienable rights"™, ‘and "that to secure these righfs,

-governments are instifuted among men . , ."

Madison, the chief architect of the Constitution, did not end his interest
in infelleCTuél property with the Constitutional Convention., He made the follow-
ing illuminating statements [ﬁ supborf of the prospective Federal authority to

award'péTen+s and copyrights: .

In the Federalist on January.23, {788:.
 "The ufilify oflfhis_power wiil scafceiy be duésfioned.

'The'copyfighf of authors has been solemnly adjudged, in

_'Gréaf Britain, fo be a right of common law. The righf-To

. useful inventions seems with eﬁual reason to belong to
the ihvenTors.-.Thé public good fully coincides in both
cases with the claims of indeiduaIs; The States cannot
separately make effecfual.prOQision'for éifher of the

- cases, and most of them have anTiciﬁafed the decision

of this point by laws passed at the instance of Congfess."

Iﬁ a'le++er to Thomas Jefferson_oh October f?, 1788, he ma&e a more im-
,pof*anf insight: |
 "With regard to monopolies,'fhey.are justly classed
among the greatest nuisances in-Governmenf, but is it
clear that as encourageménfs to Ilfefary works and
.ingehious discovéries The9 are not Too valuab;e to be
.whblly renounced? .(Thése Two_senfenceS-appear to bé.an

attempt by Madison to distinguish between past monopolies




139

of;commddi+ie$ granted as personal favoFs anﬂ ?he'suggesféa
"monopoly for novel infél[echal property.) Would it not |
- suffice to reserve in all cases a Eigh+ t+o the public to

.abolish fhe periIegQ at a*pfice o be.sbeCIfied in the grﬁnf
of +? (This_aﬁpears +o be the firsT reference to Governﬁen?.
"march-in" rights!) Monopolles are'sacrifiées of the many to
the few. Where the power is in the few, it iS haTufat for
them to sacrifice the many to their own pérflaliTies.énd cor-
ruptions. Where the power, as wi?hIUS, is in the many, not

~in the few, the danger cannot be very gﬁea+ that the few will

be thus favored. It is much more to be dreaded that the few

will be unnecessarily sacrificed to the many." {Parenfheficél

“sentences and emphasis added.)

~In this statement, and‘especia!ly the last sentence, the answer to the need
for specific protection of intellectual proper?y,,no?wifhs*anding its generic in-

clusion in the fifth amendment, seems apparent. First, the use of the term "mon-

opolies" suggésfs_+ha+ Madfson knew that the nature of an individual piece of

intellectual property is such that it could be useful to all péople and at the
same time be susceptible of ownership by one pefson, whfle on the other hand,
diversity of owneréhip of all other categories of'proper+y precluded the possi~

bility of monopoly. The s+fong possible argument against an indefinite monopoli-

'zafion-of valuable intellectual property and its end product under only the fifth

~ amendment and his recognition that "The States canhot . . . make effectual provi- .

sion", suggests that Madison knew that the rights of the creative few would be

in danger without clarification in the Constitution. Thus, a compromise was




~ Paul A. Blanchard and Frank B, McDonald's article “Reviewing

the Spirit Qf=Enterprisé: Role of the Federal Labs," is a

timely, wellidone, useful chronology and discussion of current

issues confronting Federal laboratories, I am grateful for the

- authors' acknowledgement of the Department of Cqmmerce's

contribution to the OSTP working group's recommepdations on
streﬂéfhening technology transfer from the Eederal iaboratories
to the p:iﬁate sector. I believé it is important, however, to
amplify on part of these recommendations in light of

Irwin Goodwin's editorial note describing the guérantee of at
least 15% of any:royalty to government inventor (s) on anf
development licehsed_by the laboratory for commercial use as

being "controversial."

While the specifics of this recommendation are clearly open

to discussion and modification, the following anaiysis of the

principles involved should help to conclude that the
:gcommendation is more "necessary" than "controversial,"
1)  John Locke, the British philosopher who masterfully
built the'cdnsensus for western constitutional
government established as one of_ité'principles that

. . . .
"a man has a right to what he hath mixed his labor

“hwfthf“~(1}'~cértain1y'thereTcaﬁ“be"no~argument*ag&inSt**“**“ﬂw*

extending that right to a person's own ideas and
inventions.
2) The'United States Constitution buiids on Lccke's thesis
" by giving Conéress the pawer to reservé to inventors

the exclusive right to their inventions as an




3)

4)

5)

6)

‘encouragement to the progress of science and useful

arts, (2)

Public Laws 96-517 and 98-620, which guarantee

universities and small businesses the right to

~ inventions made by their inventors in the performance
- of Federally funded research, qualified university
_6wnérship'and ﬁadé it‘conSistent with the .
.constitutipnal mandate by requiring that royalties‘be

" shared with their inventors. (3) This was done with

university urging as they féared:these returns would be

funneled away for other’purpoées, thereby destroying

the inventors' incentive to participate.

The explosion of induStry-UniVersity collaboration
accompanied by the transfer of technology triggered in
part by P. L. 96-517 (4) suggested the need to
eétablish similar incentives fbr.technology transfer in

the'Federal laboratories since thej,'like univeréities,

are isolated from the private sector Qith'no coﬁpelling

" need to bridge the gap.

.The‘university-industry collaborative experience has
Inot'indicated either a desire or an ability of industry

- to -bias unversities away frofi Basic¢ research to any

great extent. In fact, the relationship has no doubt

given universities new frontiers to explore which would

'not have been otherwise addressed.

Public Laws 96-517 and 98-620 do not require royéltyu

sharing between a small business and its inventors since




the,gdal'of‘Such business is to make.a ptdfit through
'the delivery of new products, processes and services to~
the marketplace, This goal seemed to.assu;e a needfto
share the fruits of commercialization with:its
inventors through‘whatever incentive system is deemed
most appropriate, or face the prospect of 1osieg key
people to competitors. New incentive systems»to
motivate industry employees are one of the key elements
fueling the entrepreneurial revolution spreading
1through the country. It.is cleef that Federal law

¢ UC’VE?/
flexibility. thls sott of flexibility cannot be

should not 1n?erfere witfh this kind of lndustrlal
developed in nonprofit or public institutions as their
- goals are not primarily aimed at deiiveringfnew
products, processes or services‘to the marketplace
_unless laws permit them to do ‘so.
The_need to address the incentives that are necessary to
"motivate Federally employed inventors to participate in the
innovative process'is one of the important issues’of.our day.
Dismissing royalty—sharlng which is an establlshed policy in

! [ ‘—‘\.f/’
gl Tone o Zelys '~ T
unversities as being "controversxal“ o*—pﬁoaun*&g:&hat government

~boards- that-randomly and- 1nsuff1c1ently, if ever, Fewdtd " R
inventors does not re5pond to the problem.

Moreover, the Admlnlstratlon s commitment to strengthenlng
third world-lntellectual property laws th:ough negotlatlon is

best centered on how they and their inventors can benefi}. A
: £

failure to address the interests of Federally employed inventors




is a dismissal of our heritage and could make our motives suspect

~in the context of these negotiations,
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their Creafor with certain unalienable righ+s“; and "that to secure these rights,

govérnhenfs-afe instituted among men . . ."

~ Madison, the chief architect of the Constitution, did not end his interest
in intel lectual prbper*y wifh the Cbnsfifufiohai;Convenfion. He made the ol low-
ing Pfluminaflﬁg statements in support of the prospective Federal authority to

award patents and copyrights:

in the Federal!sf on January 23 l788-
"The ufilify of fhts power will scarcely be quesfnoned
 The copyrighf of aufhors has been solemnly adjudged, in
GreaT 8r|+ain, to be a right of common Iay. The rpgh+ to
useful_fnveﬁffohs seems wiTh equal reason to belong to
"+he'inven+ors.. The public good_ful!y coincides in both
.cases with +he.claims of individuals. The States cannot
separately make.effecfual provision for eifﬁer of the
‘cases, and most of them have anticipated the decision

of this point by'laws_passed'af the instance of Congress."

In a tetter to Thomas Jefferson on October 17, 1788, he made a more im-

ﬁorTanT insight:

Wit regard fo monopolies, They are justly classed
among the greatest nuisances In Government, but is it
ciéar that as encduragemenfs to Iifer;ry'wQEks and
.Tngenlbus diécoveries they are not too valuable to be
wholly renouncéd? (Thesé two sentences appear to be an

attempt by Madison to distinguish between past monopo[ies_-
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of éomhodifiés granted as bérsonal f;vdrs and The sugges+ed
monopoly for novel.infellaCTUal'properTY.) Would it not |
sufffce to reserve in ail_caseé a right to the public.fo

| abol ish fhé'privllegé a?_a'pficé to be specified in the grant
of 1?7 (This apbearé'fo be the first reference o Government
"march-fh“ rights!) Monopolies are sacrfflces of the many to

. the few. wheré the power 1is in the feﬁ, it is na+uré| fof
them to sacrifice The many to their oﬁn parTialeies.and éor-
ruptions, IWhere the power, as with us, is in +ha many, not

in the few, the danger cannot be very great that the few will

be thus favored. It Is much more to be dreaded that the few

will be unnecessarily sacrificed to the many." (Parenthetical

sentences and_émphasis added.)

In this s+afemenf,'and especially the last sentence, the answer to the need

for specific protection of intellectual property, notwithstanding its generic in-

clusion in the fifth amendment, seems apparent. First, the use of the term "mon-
opol!es"'sugges*s that Madison knew that the nature of an individual piece of
intellectual property is such that it could be useful to all people and at the

same time be susceptible of Ownefship by one person, while on the other hand,

diversiTy of ownership of alt other categories of property precliuded the possi-

BTy of notopoly. The strong possibie argument sgainst an indefinits monopoii=

zation of_vafﬁable intellectual property and its end product under oniy the fifth
amendment and his recogni?ibn-fhaf_"The States cannot . . . make effectual provi-
sion", suggests that Madison knew that the Eighfs of the creative few would be

in danger without clarification In the Constitution, Thus, a ¢Ompromise was
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1974 Amencans had httle

'pay“more”because it take
design and build fadrdries, bu

‘As for olr. trade thh Japan, K¢
and -West Germany, deva}uatm

i~ “dollars for roughly the same volume

‘ts iri the foreseeable future, Un
like: the beggar-thy—nexghbor carren-

be the United States itself."

e ‘countries and.allows. their in-
ment 10- be financed at lower

titive world:
early everyone agrees devalua—

eded to change . long-established
de patterns and purchasing habits,

isulted for the Canadian, Mexiciin
d United States Governments and
Umted Natmns :

n hurts the trade balance in ‘the
ort run. This: is because time js- -

n. 0il became more expensive in.

evaluations 0f . the 1930°s, if ‘the -
nt devaluation beggars anyone, it -

e ‘doilar . devaluation: hias® pro~ru:'
ded-a windfall to other: industrial -
ons. Because raw materials.are’’
ally priced in dollars, when’the::
ar falls commodity costs as mea-..
red in yen and marks also fall. This™
indfall for our trading partners’
Ids down the rates of inflation in:

tes.of interest than ours — an-im- -
ant consideration in today s com- .

-

ichael Hudson, an economist, has

‘of imports. But even if we cut back -
‘physical imports we lose. If physical.. ...
.-imports: are cut by 25 percent,.a- 40,
“percent devaluation still worsens our .

import bill by some 15-percent unless
exports increase dramaticaly. ‘

i i But the real question is whether -
devaluation ‘will help over the long
run. Policy makers who look at the-
~world from a Chicago-school econom-
ics - perspective . believe devaluation.
will hélp the: trade deficit. ‘But busi-
nessmen and economists Who look at
what really happened in history have:

a different idea. Just consider how a -
- series of devaluations failed to help

- 'England in 1949 and in the mid-1960"s.—
Britain’s economy continued to de-

industrialize _ whilé its living stan-.
“dards fell to the oneof the’lowest- -
Jevels in. the European Economm

Commumty e
The really 1mportant varlables in

the comparative trade advantages of -
countries are their labor costs, inter- .
est rates and tax obligations. And.as -
‘production becomes-‘more automat--
-ed, it will depend more on capital and

’ fmancmg and less on the cost of labor.

JBut most pelicy imakers ignore thege
varial_)les and concenirate instead on

means we will end up paymg more -
~deficits as higher incomes:spill over:

the value of the currency
“Devalitation s s pposed 1o make

mports. Booms usually lead to trdade

into a demand for imported goods,

tr1e-=. -As of today, however, we have

S No- spare industrial capacxty to speak

of, and companies are not investing to

boost that capacity. This means we -

simply will not be able io prodice -
‘efough extra goods to turn our trade
g balance positive. : .

'TRUE, we may-now sell our Van'

-Goghs and other art works to the

Japanese for prices that seem .
“-enormous when denominated in dol-
“lars. This is what happened to Ger-
. many during its devaluations of the-

1920°s: 1t happened again to England

after 1949.-But neither England. nor .
Depression-era Germany exported -

‘more industrial manufactured goods

produced by their own workers. -

Not only haven’t our industrial cor-

porations invested in new -capacily,

T

the country podref; relativé fo other - .
ountries, in such a way that imports-
il off: This is ‘why economic reces- -
sions help the trade balance: People
rhing- less ‘do not buy as many-

if the dollar falls by enough toraise -
:import: prices sharply, - Americans
will indeed have to cut back their
- ‘purchases of imported automobiles”
“and consumer electroni¢s. Devalua-
“tion thus discourages consumption,
" But it ‘does not really help exports ”
- uniess the country redirects-its, re-
¥'sources into builditig export: iridus-

they do not mtend 10, mvest in_the....
e futre == 5 sure sign that even our top
business. leaders do.not beliéve in the -
devaluatmn poilcy Insiead, our com-

panies busy themiselves PTOtECﬁng“"" _

against - takeovers’ or’ spend 'their
- money ' taking -over -other: existing
companies, all at no net gain in export B
~capacity.

There are two ways of exammmg

‘exports. ‘The, first ‘is by region.:
~Against which countries is our trgde
_-balance ‘supposed to improve, gwﬁn .
“the cheaper. dollar? ~Certainly flot
third world debtors, Their raw-mafp--
Tigls exports continue to be de- -
pressed, and they must use their
..scarce foreign exchange to pay their

- creditors for their own. past irade

““deficits. This is why America’s trade -
with Latin America has deteriorated

from a $13 billion surpius in 1981 toan -
‘average annual deficit of $15 billion in
‘Tecent years. As long as foréign coun-
tries must use their foreign excHange
“for debt-service, there is scant room- .
* to build markets for our products m--i

those debtor countries: -
The second way of examining ex-

‘ports is even more: more criticai.’

That is the problem of what products
we have to export'— and /in what
quantities. Froin this perspective, re-

versing the trade gap depends upon °
the -cost of capital, the investment -
- plans of our companies and the abik-:
.ty of American producis to compete
sin-world markets. From: this stand-
~pojnt, the value of the dollar is of
secondary importance, .
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University Science, Engineering
~and Technology, Ine/

1465 Post Road East . . -

PO.Box915 . / '
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If vou don't recgeive all pages of transmission, please call
us at 203-259-7997, '

Noxm:

Please call me tomorrow in Westport with your comments.




The proposed legislation sets up another bureaucracy to
determine whether inventors should benefit from the
commercialization of their discoveries. This is incons?stent
with the Constitutional intent to award inventors through a
guarantee of a proprietary position in those inventions they
choose to bfing into public light.

While it is correct that the common law permits employers to
take the prospect of such a proprietary position from its
employees as a condition pf employment, there has been sufficient
latitude in the private sector to devise incentive systems that
assure continued involvement of inventors in the innovation
process. This has not been true in public funded reseaich
projects conducted at federal laboratories. The taking of the
inventor's rights as a condition of employment coupled wifh‘
bureaucratic after-the—fact award systems has resulted inran
invention delivery system that does not work. 8. 65 speaks

directly to this problem by setting up an understandable before-

‘the-fact award system. The proposed bill merely




Congress is seeking to stimulate American innovation by creating
greater commercialization of Federally-supported R&D. Presently
the Government funds 50%-- or $55 billion annually-— of our R&D
effort. Attention is focusing on the Federal laboratory system
which now contributes little to our economic growth.
Unfortunately, two trade associations are jeopardizing

this effort to deflect attention from a few companles'

internal management problems,

The cobject of this debate is legislation introduced in the House
and Senate allowing federal laboratories to manage their inventions
by licensing them and retaining royalty income. Because one-—

sixth of the U.S. scientists and engineers work in our federal
laboratory system performing more than $17 billion of R&D

annually it is important that this technology be successfully
transfered to the economy. Universities have found that sharing
royalties with their inventors is the catalyst making this
technology transfer possible.

Intellectual Property Owners, Inc. and the National Association
of Manufacturers, reflecting fears by a small segment of their
big business constituents, are objecting to royalty sharing by
federally employed inventors in legislation now under
consideration by the Congress. These associations say that
requiring royalty sharing for federal inventors (paralleling
current law for university inventors) sets a precedent which will
be applied to the private sector. Rather than a simple mechanism
such as royalty sharing, these associations advocate a complex,
bureaucratic "award system" under which federal inventors would
meekly petition Washington for some compensation for their
discoveries commercialized by the private sector. Experience has
shown that agencies trying to implement award schemes create

only more bureaucracy with meager rewards to inventors and great
expense to the taxpayer.

Ironically, the handful of companies driving NAM and IPO
objecting to royalty sharing are not even interested in working
with the federal laboratories and have little, if any, experience
collaborating with universities sharing royalties! Rather, these
companies reflect a 1950's top-down management style that feels
threatened by employee incentives., These middle level corporate
managers fear that the university success sharing

royalties will be duplicated in the federal laboratories creating
unrest within their own companies. Companies who have revitalized
their corporate structure to reward productive employed
inventors, or whe have entered into collaboration with
universities are not afraid of incentive systems in public
research.

The House Science and Technology Committee will soon take up this
legislation which has been successfully reported from
Subcommittee minug rovalty sharing for inventors at the
ingigtence of IPO and NAM. Unless changed, this could be a
serious barrier to the federal laboratory system.

|




The Senate Commerce Committee will soon begin deliberations on a
companion bill based on S. 65 introduced by Senate Majority
Leader Robert Dole. '

The Dole bill and similar legislation introduced by House
Minority Leader Robert Michel (H.R. 695), provide federal inventors
a share of royalties returned to the laboratory from patent
licensing. The bills are modeled on a 1980 law (Public Law 96-
517) giving universities and small businesses ownership of
inventions made under federal grants and contracts. This Act
requires universities to share royalties earned with university
inventors. Congress enacted this provision because willing
participation of inventors is the core of successful technology
transfer, This requirement was not placed on small businesses
because Congress recognized that nonprofit institutions have
special needs not applicable to the private sector.

Congress recognized that nonprofit inventors are hired to expand
the frontiers of knowledge and that technology transfer is an
addition to their primary mission. This is not the case in the
private sector. Prior to the enactment of the 1980 law many
universties feared losing some of the best basic research
scientists because academic salary structures are not intended to
reward commercializing inventions, This is still true at
Federally-operated laboratories, Royalty sharing has enabled
many of the most creative minds to remain on campus performing
basic research while being rewarded for their discoveries.

Losing the best researchers is still a problem at the federal
labs according to the 1983 Report of the White House Science
Council headed by David Packard. In the report to President
Reagan the Council found that "almost all of the Federal
laboratories, both government—operated and contractor-operated,
suffer serious disadvantages in their inabilities to attract,
retain, and motivate scientific and technical personnel required
to fulfill their missions. The principal disadvantage is the
inability of the Federal laboratories. particularly thoge under
the Civil Service gystem. to provide scientists and engineersg

 with competitive compensation at entry and fop senior level

(emphasis added). Royalty sharing is designed .to meet this
problem. With one-sixth of all of the research scientists and
engineers employed at federally-operated labs, the U.S. simply
cannot afford to waste these creative people.

Congress also recognizes that the needs of the nonprofit

sector are unique. University and federal laboratory inventors

are under great pressure to immediately publish the results of
their research for professional recognition. Such pressures do

not exist in the private sector. It was to counterbalance this
need-- which can destroy proprietary rights needed for
commercialization by the private sector—-- that royalty sharing .was
devised. Thus, university and federal employee royalty sharing
actually protects the interests of industry!




Universities are now able to persuade many inventors to

file patent applications at the same time as publishing research
results so that patent rights, especially abroad, are not
destroyed. This happy balance not only fully protects academic
freedom, and encourages the free exchange of information so
important on campus; it also protects the interests of the
private sector and discourages foreign competitors from freely
pirating U.S8. taxpayer sponsored R&D. The result is that more
jobs and important discoveries are developed here,

Rather than setting a precedent for private industry, these
differences were again recognized in 1984 when the law was
amended to include university operated government laboratories.
During thé lengthy Senate and House debates over this measure no
one suggested that the guccess of the university royalty
requirement was a precedent for the private sector. Indeed,
legislation supported by the Administration sought to include big
business government contractors under the provisions of the 1980
lawandagamngmng_tmngpwmmgﬁbmaiemngmm
saw university royvalty sharing as a precedent for private
industry!

After 5 years experience universities overwhelmingly cite royalty
sharing as one of the cornerstones of their successes in working
with the private sector. Because of this interaction the United
States holds a commanding lead in the development of
biotechnology which originated at the universities. Countries
such as Japan are seeking to duplicate our success in linking
universities and the private sector,

Schools such as the University of California and the University
of Maryland are so convinced of the success of royalty sharing
that they have raised the inventor's percentage to 50% of the
receipts of licensing income! Many schools working on

long range projects with big businesses, like that between
Washington University in St. Louis and Monsanto, say that royalty
sharing provisions have never been a problem in interactions with
the private sector.

Experts in technology transfer from publically funded R&D to the
private sector say that for this interaction to be successful
certain incentives must be present. Every player involved in the
interaction must benefit, the inventing organization, the
government, and the private sector. But central to any success
must be the individual whose creativity is the basis for the
exchange. Indeed, rewarding individual inventors was the reason
that the patent system was authorized in the Congitution under
Article I, Section 8.

As the law now stands, inventors at universities and university
operated Government labs share royalties while their counterparts
in Federally run labs do not. Legislation must address this
inequity or the flow of talented researchers at the Federal




laboratories will increase.

By excluding the inventor from federal lab legislation, a few big
business patent counsels seek to turn the patent system on its
head. The patent system thus becomes a bludgeon keeping inventors
down rather than a stimulus lifting them up. This perversion must
not be allowed to succeed. Indeed, individual creativity is the
keystone of American creativity. Misquided special interests
like Intellectual Property Owners and NAM are seeking to impose a
Soviet management style on federal inventors.

We are on the brink of tapping into a tremendous source of basic
and applied research unequalled in the world. The economic
benefits will be staggering. Royalty sharing is the key for
unlocking this tremendous resource or of frittering away a
priceless asset. The choice is clear.






