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It 1s clear that we are 1n the midst of a major economic

transition triggered by foreign competition which 1s requiring

older capital intens1ve 1ndustr1es to make 31gnificant economic .

adjustments.

Part of the trans1tion is explained by the fact that we arej

_experienc1ng a worldwide exp1051on in new technologies.
Microelectronics, biogenetics, robotics, new materials,
1nformation sc1ences, and other new technologies are the
foundation of future economic growth These new technologies
Wlll make some of our major capital 1nvestments uneconomic before
the end of their planned lives. In steel, open—hearth furnaces
‘can no 1onger compete with basic oxygen furnace technology, or
the potential of new: Swedish plasma technology.' And in Just a.
few years, we can expect graphite fiber reinforced plastics that
are stronger than steel and lighter than aluminum to |
szgnificantly compete for our metal markets. |

However, depending on how we react as a nation, the total
impact can be positive. The delivery of new American inventions,
no. matter where created, to the marketplace can create an array

of new businesses, and new‘businesses mean:new Jobs.




Our economic recovery and long~term economic well being

heavily depend upon start up of new high—technology 1ndustr1es.

American leadership in world technology is 1n the balance. Huge L}W?
' 1S

trade def1c1ts are an 1nd1cation that foreign 1nvention is takingﬁﬂg @Qj
b ¥

an 1ncrea51ng part of markets prevxously dominated by - <fzi2;ﬁ%;’1 HT@{:f
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United States goods, The balance is tilting away from our

leadership in steel, automobiles, machine tools, and consun1¢V{ Zﬂzfg
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are rapidly expanding their technological act1v1t1es. Ten years 5ﬁ@z;4f

electronics.

Part of the reason for this erosion isg that other nations

ago the United States, w1th five percent of the world' __' - bUﬁﬂf}

-population, generated about 70 percent of the world s technology.

Currently, we generate about 50 percent of it, and by 1990 we may |
only be contributing 30 percent, despite the fact that America
will be 601ng more and more R&D every year.

Rather than accepting exit from some industrieszor'raising

trade barriers, _there are better options ~= We can remove i%@i

barrlers and diSincentives to the delivery of new U. S. products '

__'and processes to the marketplace. Meeting foreign competition
this way makes far more sense than isolating ourselves and
allocating resources ineff1c1ently through protectionism. )

The U.:S. 1nvests 110 billion dollars annually in research -~
~and development.' Fifty—five billion of this is federally-funded
and the remaining 55 billion funded by the private sector. By
perforner the federally-funded 55 billion is distributed as

followsm




1. '3Small businesses'— _gapprorimately 1 1/2 billion'-

2. Larger'businesSes -~ 211/2 billion

3. Universities + other

: - nonprofits (1nclud1ng

Government-Owned-

Company Operated (GOCO) S _
Laboratories) ‘ " - 10 . billion

4, Government-Owned—Government_ & _
' ?4Operated Laboratories = " - 15.  billion

A number of flgures 1nd1cate that we are not gettlng the :
_klnd of result one mlght expect from an 1nvestment of this
E magnltude._ For example, 110, 000 patent appllcatlons are flled in
the U. S Patent and Trademark Offlce annually. of these 110, 000

appllcatlons only 3 000 can be 1dent1f1ed as emerglng from -

government_sponsored research The remalnder are the result of
_private sector R&DJ— including those coming from forelgn sources.
In addltlon, of the approxlmately 28,000 U, Su owned patents only
a fractlon suggested to be between one percent to flve percent ,
‘have been llcensed Statlstlcs llke these, numerous cr1t1cal
_studles on the lack of usable results, and 1ncreased forelgn
acompetltlon have comblned to prompt ‘the Admrnlstratlon to .
1ncrease the rate of U.-S. commerclallzatlon of . new products and
processes created by the 55 billion federal 1nvestment in R&D.
This has been inten31fied recently by the grow1ng bellef that the

federal investment is actually feedlng forelgn competition '

through the publish or perish culture which prevalls at
unlver51ty and federal laboratories. We even make collectlon of _
this 1nformat10n easier for forelgn shoppers through centrallzed
dlssemlnation serv1ces at NTIS, NASA, and DOE Japan is well__

%

knownrtq be_one of NTIS‘.best customers,




Commerce has approached the task of 1ncreas1ng the |
‘commerc1a11zatron of government funded technology by 1dent1fy1ng
the major theoret1ca1 pr1nc1ples that need to be observed in _’ |
order to: create the best env1ronment for ‘success, Here are nhat )

we belleve they are.

Ihe E;rst Br;ng;plg —rThe creatlng or 1nvent1ng organlzatlo;

must be permltted to manage its technology in a manner 51m11ar t

an organlzatlon creatlng technology thh prlvate funding subject
‘only to the government rlght to use for its own needs. Note tha
_-lt is this pr1n01ple that has been most 1gnored by past and /Qa[ﬂ%&mﬂa%¢1
contlnulng government practlces. These practlces in most part Mm&amﬁkgﬁﬁﬁt
separate management or ownershlp of technology from the creating /adjgk
| organlzatlons and put 1t in the hands of others who do not have :éd?
'.flrst hand knowledge of the technology and, therefore, ‘the /@5%’“ ééﬁ%
ablllty to place a value on 1t.' We belleve that once separatlon 4%*”¢Gz

f““r/é

.occurs the llkellhood of contlnulng the 1terat1ve development ;4 Y. %%
‘w/a(

_the marketplace is not possible., Further, the-most lzkely B C73f7W%9

process that 1s necessary to successfully dellver technology to {?}ﬁu

- champion or advocate of the ‘technology is lost, /QQZMA‘ﬁﬂ 7
_he §eg_nd B;Lng;glg_— Management of technology by the K B

1nventing or creating organlzatlon must 1nclude the ablllty to

'evaluate each<new technology and determlne whether it should be
publlshed only, patented, c0pyr1ghted, ma;ntained as confidential/%gggééé

\1nformation, p0531b1y trademarked or some comblnatlon of these Aé375/>t
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| example;apharmaceuticals;and‘other-life science téchnologies}'

Failure to establish such rights in a potential marketable

product by the creatlng organlzatlon could preclude private

sector 1nvolvement 1n oompletlng develoPment to the marketplace.

'Whlle thls prlnolple may. seem simple and obv1ous to thls '

_sophlstlcated audlence, it is presently not applled in most

| federal laboratorles and 1s Just beglnnlng to be understood by

unlver51t1es. o o S
lhs _hlsd B;lnglple ~ The creatlng organlzatlon must have.h [l..

 the 1noent1ve to take on the management responsrbllltles of _ jZ?;gky

Vprlnolples 1 and 2. In proflt—maklng performers ownershlp of the (0¢

. technology may permlt exclusion of competltlon from the | ) Cfo%uﬁZ@f

/W%’U A
marketplace for 11m1ted periods, thereby maxlmlzlng profits.

‘( /
But in the case of other Performers such as universities or _. “ﬁ?%éﬁifi |
federal laboratorles the major 1ncent1ve would be the return the

organlzatxon recelves in bartering or llcen31ng the rlghts_lt _
' created under thepsecond'principle. Of course, that.return could
be in’the form of royalties on'a successfully marketed prOduct orrl
cost—sharlng of a research pro;ect that could even result in
fallure, and | | |

mhg Egnxnh B;;ngiplg - Because the culture of most publlcly

funded organizations (other than profit makers) 1s publlsh or
perlsh there must be an incentlve for creat;ve 1nvestlgators 1n
these organxzations to concurrently recognrze the need 1n some

1nstances to also patent, copyright or maintain technology in

confidence. In Publlc Law 96 517 this was accompllshed by _ /

guaranteelng the 1nventor a share of the royaltles recelved by




hlS unlverSLty. This pr1nc1ple was not extended to the small
bu51nesses covered by P. L. 96 517 sxnce they are not drlven by
the publish or perish culture. Let me add that thlS prlnclple is :
'1n keeplng w1th John Locke s bellef that "man has a rlght to what
| he_heth_nlxed his 1abours,w1th. Since 1nventlons made by
nonprOfit and government 1ahoratories are in moSt.part
' serendipitous-and their conmercialization'outside assigned |
‘duties,'royalty—sharlng as an 1ncent1ve to pursue
.commerc1allzetlon makes good sense at those laboratorles.

| These are the theoretical pr1nc1ples that we belleve need to_g
be prov1ded to achieve optimum commerclallzatlon of federallyr

s

-funded research But where are we in pactice? _ =
~In 1980 the first plece of this puzzlement went 1nto place.h{:
.Public Law 96-517 - the Bayhnnole Act - gave unxvers;tles and
small busznesses the rlght to ownershlp to all patentable
technology resultlng from federal support ‘The Admlnlstratxon s
support and 1mplementat10n of P, L, 96- 517 through OMB Clrcular
A-124 has stlmulated an exp1031on of prlvate sector 1nvestment in
commer01allzlng university technology which many of you are'

aware, The Act is congruent with the four prlnczples dlscussed

except that the performers are llmlted to electlng patent

ownership.p Thblability to copyrlght and maintaln ideas in
confidence:is 1eft to 1nd1v1dual agency . discretion on a contract-
to-contract basis.. Other than this the Act clearly 1mp1ements |
the decentrallzation and incentive concepts of the four o

- prlnClpleS.




t' program in which: all four principles are completely addressed

In 1932, in a less well known Act Publlc Law 97-219 - The =

Small Busxness Innovation Research Program Act, l 1/4 percent of

'government research fundlng was set as1de to fund 1nnovat1ve

' proposals from small bu51nesses. One part of the Act requlred

that agenc1es permit small bu51nesses funded by this program to
retain ownershlp of all technlcal data either generated or

dellvered in performance of the.award. Thls prov1sion coupled
with P.Et. 964517 results infsmallrbuSLnesses funded under the

set—a51de to elect not only to patent the results of 1ts research

“but to establlsh copyrlght protectlon,and mazntarn it as

'confidentlal. The SBIR program is the only present agency—wide

In 1983, Pre31dent Reagan required all federal agencies, to

nthe extent permltted by law, to treat all bu31nesses in the same

manner that small bu31nesses and un1versxt1es are treated under

P. L 96-517. NASA'S Space Act and DOE's Nonnuclear and . Nuclear

_Acts, however, are being 1nterpreted by these agencles as.

permrtt;ng this only on a contractfby-contract ba31s with a o

result_that-most contracts in these agenCies reserve the right of

_ownership to inventions'in the government;' The“President'

Statement was also llmited as was P, L. 96~-517, to election of
patent ownergh;p._ The abllity to copyrrght or malntain 1deas in

confidenoeiwasﬁleft to agency discretion. Notwithstandzng, the

_President's Statement admlnlstratlvely expands the four

prlnClpleB as 11m1ted above to a very large element of government -

o funded performers.




In-1984} P. L. 93fééo amended P, L._96-517 in a number of
ways most of whichIWere{intended to-eliminate conditions on
unlver51ty and small bu51ness ownership of patentable technology,

which were consrdered unnecessary based on the experience under
‘the Act, However, one of the more 1mportant elements of the Act
was elimination_of the exception which permitted agencies the
right to retain'ownership‘of patentable teChnology generated:at
government ownedeuniverSity:operated labofatories. This in most
part was aimed at permitting DOE owned university run labora—'
'tories to manage thelr own technology. These 1aborator1es are
gfunded at the rate of between one and two billion annually._kThe
‘Act also reass1gned the drafting of regulations to 1mp1ement
P. L. 96 =517 from OMB to the Department of Commerce. The
Department 1s 1n the final stages of 1ssuing regulations which
Wlll replace OMB Circular A—124 and include the DOE 1aborator1es
discussed w1th1n the four principles.

The Department is involved in current efforts to develop a
government-w1de policy on rlghts to technical data either
developed or delivered 1n performance of government supported |
research. The Department believes that the government'
1nterest 1n technical data could be protected as patentable
rights are under the new patent policy. by negotiating the rights'
agencies need to perform their mission at the time of
tcontracting. | :

Contractor ownership of technical data (subject to
.approprlate license rights in the agency) could serve at least p

'the following purposes.




“a. It would place control of the data in the hands of |

'Uw_Sr-companles to the excluslon of foreign competitlon.

Ciearly this is a better c¢hoice than permlttlng_forelgn
competition'the access they have under presentppolicy;

b.\,-'j It'conld'dampen'the flow'of sensitive but unclassified o

data to the extent it had an 1dent1f1able commerc1al
potentlal. _ ) | '

Publrc Law 97-219 whzch establlshes a Small Business

‘Innovatlon Research program (SBIR) 1n all agen01es havzng

research programs over a de31gnated amount provides for Just such -

ownershlp in small bu31nesses functlonlng under thls Act.

i

gblscuss1ons are in progress to extend thls concept to other

contract performerso | | | :

| Flnally, we are looking forward to the exten51on of the fourl

| prlnclples to the last major group of performers - the government '

'owned-government operated laboratories. - | |
Senate Bill (H. R. 3773) is aimed spe01f1cally at permlttlng

federal laboratories to enter into cooperatlve research and

development arrangements withln their mlsslon ass1gnment with the

private sector. Under these arrangements the laboratory may s
1) accept funds, serv1ces and property from collaboratlng

Eu_parties and prov1de services and use of facrlrties 1n

p;'exehange
- 2) grant or agree to grant in advance to a collaboratlng
'party patent 1icenses or assignments, or optlons

i.'thereto, in any invention made by the laboratory |




3} ; accept royalty-payments for laboratory use 1nc1uding
| sharlng w1th 1aboratory 1nventors
.It ls clear that forelgn competltlon has focused our.,
attentlon on the need to expedlte new lnventlons through the '
1nnovat10n process. 7 | |
The 1nnovat10n process is rarely, 1f ever, controlled in 1ts,
entlrety by a 51ngle organlzatlon. Clearly the government is
1nvolved at many 901nts through various regulatory controls as
well as funding contract research. Nonproflt organlzatlons and
federal laboratorles to the extent they 1nvent are 1nvolved.
Venture capztallsts, banks, technology management organlzatlons
Vand many others are 1nvolved. It is ax1omat1c that if the
'process is to work eff1c1ently, all those lnvolved must assume ff
what we call a w1n-~w1n attitude. We must continue to foster an
attltude of government, Lndustry, nonproflt cooperatlon and the
wllllngness-to abandon adversial attitudes whlch frustrate the

innovation process and undermine our ability to compete,

10






