in that mamner due to reasons other than lack of drawings. Closer
examination reveals that of the 7,584 items, 5,501 cost less than

$2 500 and thus could not be purchased by formal advertising as so
directed by Section IIT of Armed Services Procurement Regulation (ASFR).
Thus, of the 2,000 remsining items purchased by negotiation one third
or 650 were purchased by negotiation because of lack of drawings.

The remalining twe thirds of these items were purchased thrcugh
negotiation because of one of a nunber of exceptions to formal
adVertlslng llsted in Section IIT of ASER.

Why was the technlcal data insufficient for formal advertlslng
in the above 650 cases?

In 3% of the eases, the drawings were illegible. (An illegible
drawing is a drawing that cannot be reproduced to the fourth generatlon)
In 16% of the cases, the drswings were restricted. (A restricted
drawing being a drawing for which the Government has no right Lo use
for formel advertising.) In 20% of the cases, there were no drawings,

and in the remaining 61% the drawings were missing, 1lleg1ble and
restrlcted

In order for us to obtain better draW1ngs, it is Tirst necessary
to discuss how OPAC acquires its drawings.

The gregt majority of OTAC's drawings are generated by contract.
The remeining drawings are obtained from contractors by request from
the Govermment. A large number of the drawings obtained by request
are restricted to internal Govermment use and cannot be used for
formel advertising.

Types of contracts under which technical data may be cbtained
are as follows: research and development contracts, engineering
services contracts, VEA and MCEA contracts, and supply contracts.

The Bngineering Services contracts and the Research and
Development contracts by far generate the largest percent of OTAC's
drawings. In fact, the Acquisition of Data regulation of ASPR
9-202. l(c) obligates OTAC to acquire all data necessary to build
the end item developed in the performance of the contract (with
some exceptions). The end item developed could consist of a mixture
of standard military components, commercial components, non-commercial
components, and newly developed components. Thus, ASFR reduires
drawings (not necessarily producticn draw1ngs) of all the above
components.

Supply contracts do not usvally call for drawings and ASER | _
does not meke the obtaining of drawings mandatory in such contracts.
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" On occasion, the seller agrees to furnish a set of production drawings*

along with the supplies at no addiiional charge and sometimes the
Government feels Justified in paying for a set of drewings.

VEA and MCEA are contracts which employ an engineering agency to
maintein preduction drawings up to date and do not generate a large

-amount of draW1ngs.'

Iet us now discuss when the Research and Development contracts
=nd Engineering Services contracts are used.

To best do this, it may be well to trace the evolution of a
vehicle from infancy to the production line by following th= steps
below:

1. 'Concépt of & vehicle.

‘2. Develcpment of the concept.

3. Design (place.developed concept on drawingé).
i, Make the prototype from the above drawings.
-5.‘ Test the prototyﬁe.

These five steps are covered by our Research and Development

contract., The tangible results of this contract is a prototype

which indicates the feasibility of the original concept and a set

“of drawings.

The set of drawings is either all DTA drewings, all eXperimental
facility drawings, or a combinaticn of beth types of drawings.

DTA and experimental facility drawings are not production drawings
and are sufficient only to permit construction of replacement parts
of the original prototype by the developing contractor and addlﬁlonal
prototypes by other contractors if so desired.

Thus, if someone other than the original developer was given
NTA or experimental facility drawings, he could use them only tc
produce another prototype demonstrating the same concept as the
original prototype but which would not have interchangeable parts
with the original. The lack of interchangeability being based on
the facht thalt the drawings do nct give tolerances.

The difference between DTA and experimental facility drawings
is the fact that DTA drawings gre mede on Ordnance paper with
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While expeaimodia /'[.,““,7 diu w38 €
Ordnance specifications made on facility (contractor) paper w1th
facility specifications. Experimental facility drawings must be
provided with the data necessary to convert the faclllty spe01flcatlons

to Ordnance spec1flcatlons.

- Afger the prototype is successfully tested another stage of

,development is entered into as shown by the follow1ng steps-

6. Correct desmgn.

T. Redesign for production and make‘préduction'drawingé.
8., Make pilot with the prdduction dfawings.'

9. Test pilct.

10. Correet design.

il. Reiease corrected drawings fof productioﬁ.

These stepé in the development are covered by our Fngineering
Services contract. The tangible results of this contract is a :
pilot susceptible for mass productlon and & set of production draw1nga-
for the pilot.

During the Engineering Services contract, DTA or Experimental
Facility drawings generated by the Regearch and Development contract -
gre utilized to make producticn drawings. These prcduction drawings
are then used to produce a pilot which is utilized to determine the
accurecy of the drewings end 1f the drawings are adequate to use
for a production run.

Tt is pointed out that the contractor who developed the DTA
or experimentsl drawings does not necessarily have to be the contractor
who utilizes them for producing the production drewing under the
Engineering Services contract. In other words, the same ccntractor
does not necessarily have to get both the Research and Development
contrect and. the Engineering Services contract.

The drawings produced under the Engineering Services contract
are Ordnance drawings that comply with the ORDM L-L drafting manual
and the MIL-D-T70327. These government documents insure that the
Ordnance drawings produced under ‘the Engineering Services contract
are drawings that can be understcod znd used by any compebtent
menufacturer, or any other government service.

"L think we now have enbugh background to discuss the clauses
in ouxr Research and Develomment contract and Engineering Sexrvices
centract that relate to the acquisition of drawings.
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The Selectlon of Components clause is prov1ded in both the
Research and Development cotitract and the Engineering Services
.contract in order to monitor what components are used to make up
. the end item developed under the contract. As pointed out above, it °
-1is possible that the end item developed could be made up of a mixture
. of gtandard militery components, commercial components, non-oommerclal
components and components newly developed under the contract.

.Both of the sbove contracts define:

Standard military components as being those items listed in
Federal Standards, Military Standards, Ordnance Engineering Standards
and OTAC Standard Military Component Direcbory. Any item known to
the Contractor to be in the Ordnsnce Supply System which may not have

': been formally designated as a "standard” item is, however, to be used

- in preference to the creation of a new pert subject to use approval
. by the Technical Representative. :

Commerc1al components as°being supplies which normally are or
-have been s0ld or offered to the public commercislly by any supplier.
Tt is intended to cover commodities which are readily procurable through
normal trade chamnels and includes by way of description, but not
limitation, "off the shelf" items listed in a manufacturer's stock
catelog or items for which there is a specified or established
commercial price schedule with an offer to supply same.

Non-commercial component as being a component which was defeloped
at private expense and previously sold or offered for sale, bul”ho
comnercially, including components which are minor modifications
Thereof. : ;

The newly developed component is self defining.

Although all four of the above components may be present in the
end item, OTAC contracts meke it clear that the Government would
prefer that the end item be made up exclu51vely of standard mllltary
oomponents.

_ If the contractor recommends use of a component other than a
standard military component on the basis that it performs in a superior
manner or that there is no adequate standard military component,

he must completely Jjustify such recommendation and cobtain approval
from OTAC for its use. IL OTAC feels the Justification is not

adequate it will direct the contractor not to use the component.,

This monitoring is'deeﬁed necessary for a number of reasons.,
© Tf the contractor was allcowed to usge all the non-military components
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he deemed mécessary, there would be a tremendous increééé in “the
nuniber of parts the Government would have to maintain as spares.
This mulbiple stock piling is very expensive. '

Further, we possess complete production drawings for all standard
~military components. I & non-military component is used in lieu
of a standard military component, OTAC would have to pay the expense
of having new drawings‘prepared for the nonemilitary component .

One of the most important reasons for the selection of components
- clause is based on the fact that the contractor is not obligated %o
provide production drawings for all the non-militaxry components he
uses to produce the end item. 'Thus, in certain situations, if OTAC
permits use of a non-military component, OTAC would place itself

- in & position where it would receive drawings that could not be
used for procuring the component at some later date through formel
advertising. Thls situation occurs when the contractor is allowed
to use a non-commercial component wherein he can prove propristary
data is necessary in the manufacture of the component.  Here the
contractor is only obligated to provide & source control drewing
depicbing the component. This type of drawing 1s not sufficient
Tor formal advertising ag it provides little or no manufacturing
data. Thus, the Govermment would be limited to procuring the
componerit only by negotiation.

Another reason for use of the Selection of Components clause
ig to limit the use of components newly designed in performance of
the contract and which are likely to become repair parts. In the
Engineering Services contract the contractor is obligated to provide
production drewings depicting the component so theoretically there is
no problem as to formal advertising, but the cost of developing the
components adds greatly tc the end costs of the contract and, therefors,
ig to be avolded 1f possible. Tn Research and Development contracts
he gives DTA or Experimental Facility drawings for newly developed
components which are not adequate for formal advertising.

In coneluding our discussion of the Selection of Components
clause a few words should be devcoted to discussing the cases wherein
a commercial component is used in lieu of a military component and

.a non-commercial component nob invoelving proprietary dats is used in
lieu of a military component.

In the first situation the contractor is obligated only to
provide envelope drawings which are not as complete as production
drawings, but they are still, as seen by the definition of envelope
drawings in both the Research and Development and Engineering
Services contracts, adequate For formal advertising.
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In the case of nonwcomméﬁgial componenté not inveolving proprietary
‘data the contractor is obligated to provide production drawings.

Although the contractor ig cbligated to pro?ide drawings adequate

- for formal advertising in the case of commercial components, newly
developed components, and non-commercial components not involving

proprietary data, the Government does not always get them. OTAC

i Inst. Tl5-50 specifies That the project engineer is responsible for
the technicel adequacy of the drawings due Lo the lack of personnel.

It has been near impossible to run adequabte checks tc see 1f incoming
drawinge comply with contract requirements.

For this reason the Engineering Services contract contairis =

 "Drawing Responsibility® clause which exbends the contractor's liability
- Tor adequate drawings past the delivery and acceptance date of the
“drawings.

The drawings clauses of both the Research and Developmént contract

. and the Engineering Services contract in the main merely point out
s what type of drawings are required for the four Types of components
.+ that may make up the end item developed in performasnce of the contract.

At this point it mey ask why, in the Engineering Services contract,

. we do not require produchion drawings for all components that make

up the end item developed in performance of the contract.

ASPR 9-202.1(c) which relates to the acquisition of dats in
contracts for experimental, developmental or ressarch work, specifically
requires all data necessary Lo reproduce the end item under the contract
but also specifically points out that the data provided for commercial
components and non-commercial. components in  which proprietary data
is involved mneed be something less than production drawings.

Both drawing clauses also specify that all drawings are Lo be
free of restrictions on government usage. Whether the countractor
complies with This is checked carefully by OTAC's conbtract termination
gZroup. ' '

Both copntracts define a plece and time for acceptance of drawings.
These paragraphs also include requirements for submission of evidence
that unaccepbable drawings have been corrected, and certification by

~4he econtractor that to the best of his knowledge and belief, the

daba accurately depicts the items manufacbured.

In conclusion, it is felt that the clauses relating to the
acquisition of data now present in cur Research and Development and
Engineering Services contracts are sufficient for the purposes desired
~=1f the engineering personnel enforce them with vigor.
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THE ACQUISITION OF TECHNI A
ENGINEERING SERVICES CONTRACT AND THE
' RESEARCH AND DEVELOPMENT CONTRACT

Title 10 USC 2304(a) states in effect that whenever practiceble

property purchased by the Government shall be obtained through formal

advertising rather than negotiation. This is based on evidence that
the Govermment is able to obtain goods at lower prices through formal

‘advertising than through negcotiation, Formsal advertising iz also

a means of aiding small business to exist, and thus, keeping business
from becoming over-concentrated.

A recent’Congréssional study has shown that some OTAC items
first bought by negotiation have cost from 300-400% more then when
the same items were lster purchased by means of formal advertising.

If an item can be cbtained cheaper through formal advertising,
it may be asked why OTAC does not always procure in this fashion?
Our ebility to use formal advertising is limited due to the lack.
of adequate production drawings essential for the drafting of a
proper Invitation for Bid(IFB).

Title 10 USC 2305 instructs us that "The specifications in an
Invitetion for Bid must contain the necessary language and attachments,
and must be sufficiently descriptive in language and attachments, to
permit full and free competition. If the specifications in an
Invitation for Bid do not carry the necessary descriptive 1anguage

-and atbbachments, or if those atbachments are not accessible to all

competent and reliable bidders the an1tatlon ig invalid and no

 award may be made."

Thus, 1t is evident that if OTAC's drawings would not permit all
competent manufacturers to make the item depicted thereon, the drawings
will not be used in an IFB

In 1960,'iny 14% of OTAC's major item procurement dollar was
spent through formal advertising. In specifiec dollars, this amounted

to 49 million dollars of a total of 354 million.

Also in 1960, only Uhi% of QTAC's secondary ltem procurement dollar
was spent through formal advertising. In specific dollars, this
amounted te 23 million dollars of a total 5L million dollars.

. OTAC records reveal thet of the 7,584 items purchased by
negotiatiron in 1960 650 were not furnished with adequate engineering
‘support, meaning of course drawings. At first. glance, it appears
that a large number of items purchased by negotistion were purchased
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; -_as ‘Come to’ my attention that your offlce recently directed the General
{ Serv _‘Admlnlstratlon to withdraw for 120 days an amendment to the Federal Pro-
; curement Regulations which would have clarified the authority of and encouraged
| agencies to follow an approach to govermment patent policy vis- a-vis
; universities and other nomprofit organizations similar to that now.followed by
; DHEW ‘and'NSF, - It is my understanding that while regrettably these regulations
. were not made subject to formal rulemaking procedures, that it has been GSA -
é practice. for many years not to subject any amendments of its FPR to formal rnule-. e

-I;have the impression that the action you have taken at the expense of the
ty commmity may have resulted from a failure to distinguish between the
‘issue of overall government patent policy as it pertains to industrial
contractors of the government and the application of patent policy to universities
and nonprofit organizations. It appears to me that whatever conclusion one reaches
as regards-industrial contractors, the situation of nonproflt organlzatlond is. much
different than and involves considerations that are unique to the university com-
munlty*ugThere seems to be a very strong case for following a policy vis-a- vis
“universitiés at least as liberal as that authorized in the regulations that you
. haveé: tel__nporarlly withdrawn. The Report of the Ad Hoc Subcommittee on iniversity
Patent Policy which I understand was endorsed by a vote of 11 for and 2 abstentions
Committee on Government Patent Policy of the Federal Council for Science
“Technology sets forth a persuasive argument. - So does, in fact, an earlier
Cenera] Accounting Office report (b-164031(2), August 12, 1968) whlch while
limited to the Department of Health, Education, and Welfale makes it abundantly
cledar that without such policies serious publlc health problems would be raised.
s At should not be lost sight of that a substantial percentage of the
medical ¥esearch in this country is performed by universities with government
suppgrt,.and it would be tragic if patent policies which did not encourage

univ r-industry collaboration in the development of new drugs and medical
1ns_rumentat10n were adopted . _ e Tﬁ
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: In addition, officials of Purdue University have indicated to me that
without such a policy not only would it be largely impossible for Purdue and
other universities to obtain private investment in the further development of
their inventions, but it would also severely handicap their efforts to obtain
funding for research from non-federal sources (i.e. private industry) quite
apart from any licensing efforts. The State of Indiana has a heavy investment .
in Purdue University and other state-supported institutions. I must question the :
wisdom of any policy which would insist on federal control over inventions LT
made at those universities to the detriment of those universities, the States, ;
and probably ultimately the American public that will be effectively deprived ;
of the development of new products and processes that might otherw1se stem
from university research. : _

_ Accordlngly, I urge you to reinstitute the recent amendments. Indeed, ;
I thlnk you mlght even con51der reV151ng them to make them mandatory. o . P
' Slncerely, BT I E _?
'.\5' :
: 3 - BlrchBayh L T
cct Mr. Joel Solomon - - Unlted States Senator L ey
Mr. Stuart E. Eizenstat L ‘ . _ L A
"Mr. Frank Press SR ."'_-- S "'}w.,‘__ EEE :
- Mr. Richard C. Atkinson - A S ' R RN Co
~ Mr. Joseph A. Califano, Jr. S I .
oo _ o f

P e MR g e e e e s e e e N..._,.,,..;v(, I R p A g

L s N . N
. . r ll B i\ |l r ‘
Vb i Clad
S \T" L S : {\ LR
\ . N E v

¢






