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'I. A SOFTWARE PRIMER FOR LAWYERS AND MANAGERS

'Introduction

7 This section of the bock 1s intended tc Pr0vide the'7”'”"”"

'ncn-ccmputer person with a basic introduction to the

:software area. These 'primer' materials intrccuce some
commcnly used jargon and emphasize some characteristic
aspects of software, programmers and programming that

" affect contract formation and fulfillment.

" Part I - Introduction
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INTRODUCTION

This book is written for'people'who bﬁy, sell;'uSé and
develop'software znd theix lawyers. It is hbped that ﬁhis
book may.serve as a useful cheéklist or reference in

connection with licensing prop*iatary so‘tware and'other

software-related cont*acts The book lS not lntended to be o

a suostﬂtute fcr leaal adv1ce with respect to your -

partlcular'contractlno sztuaklon and'problems. If uhlS bookﬁ"

-Lesults in better contracts and,less l*tlgat*on, it w111

have acccmpllshed lts prlmary purpose

Paul S, Hoffmaﬁ
Croten-on-Hudson, N.Y.
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R PART I -
A SOFTWARE PRIMER FOR LAWYERS AND MANAGERS

Programs and Programming

l. Development of a Program -
2. Causes of Delay

3. The Difference Between a. Program and a Package-'

| Source and Object - What Do They Mean° f

1, In General

2. . Copying and Modification Aspects
3. Maintenance Aspects

e Documentation - What' Does It Mean”I

Ul W N

Software Maintenance '

1., In General

. Bugs '

. Improvements and Enhancements '
.. . Patches and New Versions

. Software Maintenance

Part I - Contents







steps:.

A, B Programs and Programming

A computer program is a series of eteps or instruc-'-'

- tions-that cause a computer to perform some useful func-
‘tion. The Writing of programs is perhaps more of an art_

'than a science. And even when a program is nominally

Tcompleted', some amount of future program maintenance

nill'be-required;"(see the sectlon on software main-

| tenance,_I.D below).

i S Development of a Program

Program development typioally includes the following |

@ gdefinition of the requirements of the pro-
‘gram - kinds of Input and expected output
(these requirements are developed either by

.~ the user or by the user in. conjunction with
- the vendor)

°'”preparation of a program flowchart showing
~ the relationship of the various inputs, pro-
cesses and outputs. (An outside vendor will-
- do this in consultation with the user)
® wrlting of the actual program
""°_'teeting7and debugging of the program

- ° preparation of user operating instructions
- for the program

@ completion,of“documentation of the program
%o allow for easy maintenance

- o maintenance of the program by either user
or vendor _ _
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2. Causes of Delay

| It is clear from the above description that the
'_vendor does not (and indeed can: not) control the entire
process. The ‘user plays a substantial role in defining
. the requirements - and often in redefining the require-
 ments as_wcrk proceedsfl | |

_ ‘Progrens_generally take ionger to write:and;debug
than-originally;anticipated It is not unusual to find
.a program requiring three: times as much time to complete
_as.originally'estimated. _Somevparticular fastors that
“.can blow a time5schedulé'skyhighiinelude the foiiowingﬁ

e the user changes the requirements after | P
~work has commenced : S

o -computer hardware is not avallable for
- testing when needed s

° more computer memory or faster machines
-are required then originally estimated

® the programmer's services are needed,
~from time to time, to fix earlier pro-
. grams or to work on other projects
' °"the programmer gets sick or leaves the
firm or develops a bed relationship with
the uger

'®  the amount of work required to- preuare the
program was underestimated _

Any qf the above can cause serious deley'inipro-
-vidingﬂa.debugged opersting pregrsm. 'The most common
_¢ause is the last cne - ﬁnat'of'sinply underestimating
the amount of time-necesSary to prepare and debug the .ﬂfw

program.
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3.'-The Difference Between a Pregraﬁ apd'a Paekage -

Although no two particular instances are exactly
alike, a general rule of thumb might be that a Well-docu-e
- mented package costs about three times as much to prepare
_as a program to accomplish the same purpose, The addi-
tional expense (and time) inVleed in developing a package
is largely caused by the greater amount and higher_quality
of the documentation and the building in of s.ome_ degree
| of flexibility fo-aliowzthe program to be ased-bypdif—"

. ferent eustomers;' For example, ﬁﬁe origihal"program |
.customer required reports in a- particular format but 11 '.

:the packaged program allows a cholce of several formats.

Part I, A43'
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.'object code instructions

B, TSource_and'Object Q'What_DO'Thenyean?

1. .In Géneral

Today 1t is rare to have programmers write programs_-

in the actual ccdes which cause the computer to perform.
t over a period,of years_a_number of_programmingu'languages’

'hare‘been'developed - and programS'are-usually'written in

these languages. These languages include FORTRAN (a

scientific programming“language);.COBOL.(a'business_
Zoriented language), ‘and APL (which stands for "A Pro-

amming Language"!), to name but a few.- There are so

: many different programming languages available that it
“awould require many pages in this book just to 1ist the

Lmore-significant'ones;with a_one-line.description cf

each.

A program written in a programming language (such

.. as COBOL) is written in English—like 'source' code. A

computer uses the source code prcgram to prepare its own

'machine-language_operating instructions - cailed the

'object' program o The object code'program consists of

_ 'the machine languade instructions that actually cause
 the computer to do useful work _ One source code instruc-

tion may ‘bhe exploded by the computer into a number of

N
\

One characteristic of source code is that it has

-3,usually been garnished w1th descriptive comments"

Part T, B-1




Comments embedded in a souroe program are notes made by

_ the programmer when writing the program on functions of

- particular parts of the program_or-describing kinds of

data. - These comments are of Substantlal help to the

programmer both in debugging the program and in making

'rfuture changes or modifications to ‘the program.

Object code is extremely difficult to work with in

terms of making changes or alterations to programs,

Changes are usually made to souroe:oode which is then

used to produce fresh object code.

é;stopying'and.Modifioation‘Kspectsﬂ

‘When a software vendor distributes object -eodé' 1t —

is with the knowledge that it is possible for the user

to copy it but not possible, as a practlecal matter for

' the user to medify or disguise 1%, Proof of unauthorized
.copies ean. be as simple as comparing two object programs

to show that they are identioal.

On the other hand, source oode can be easily
modified When source is released by the vendor, prob-

lems in detecting ‘and proving unauthorized use become

' more difficult. An ingeniousiprogrammer with acoess to

source can discover the'methods used in the program and

use those methods to prepare a”competitive product5 It

'is also possible for a programmer to modify souroe code

in an attempt to disguise the origins of the modified N

program,
Part I, B-2




3. Méintenahce Aspects

Another qefinitional aspect of Source versus cbject

lies in the handling of future software maintenance. - If

only object code 1s furnished to the customer, the cus~

tomer must rely upon the vendor for maintenance. It

- source code 1s furnished to the‘customer-the customer

has, at least theoretically, the abllity to malntain the

- software himself.

"~ Part I, B-3







- C. Documentation - What Does It Mean?

Documentation includes Written records of how a

'program was constructed what the program does and how
to use it. The term 'documentation’ is often used in a

' broad sense to include the following.

E ° Written instructions for in-
- put- operators as to how to

key input data.u

- the computer operator in how

. %o load and run the program
~and how to handle exceptions

- {(e.g. when the program rejects
. .data as being in the wrong

i format, etc. ) _

User

_<:’ o Written instructions guiding
Documentation |

@ Functional or 'system' flow-'
charts showing in outline
-form_now the system works.

- line each program {(and which
. Probably served to gulde the
programmer in writing the

program).

System/Program

<.: 9 Pr_o_g.ram_flow'charts that out-
"Documentaticon

- Lesting of the ‘source'_code.

Packaged.software usually comes with either gocd

-‘howfto operate’ documentation of a respectable letel of

instruction:for operators, 1input people and the'like

In any event adequacy or inedequacy of operating docu-

mentation is quickly apparent te the user. Not so

'readily apparent is the quality_of-the documentation

relat}ng to the Internal workings of the program - the

Part I, C-1
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documentation ‘road map needed by the programmer When.

correcting problems and in making changes (or improve-

ments) to the program

In general there is great gap between the desired

standard of documentation for systems and programs and

'the level of documentation actually achieved It 1s
_'common for programmers to defer the bulk of the desired
_(or required) documentation until the particular program

tis debugged and~operating. At that time, the programmer

may oomplete documentation of the program - o that pro-

“_grammer may be assigned to writing another program leaving

completion of the documentation on the first program to

some future timel | ﬁ?ﬁ
The industry standard for good dooumentation is con- -
siderably higher than actual practice. Software vendors
- an (and do) get into trouble by promising a level of
documentation that they do not, in fact, achleve. |

Part-I, c-2




_clude. _

D.i:;Software Maihtenance;-;

efl. In General-

: In the discussion of programming above, it was

eassumed that once a program is written to perform a cer—
o tain task it will continue to perform that same task in

' that same Way ~ in other words,_it ‘Wwill be consistent.

Even 1f there is a2 mistake built into the program it

'ﬁWili make'the'eamefmistake.conSiStéFtlY!'fIn;the real

. world"however;iﬁhe enVirOnment'im which the program

exists is not perfectly consistent.e Some'of'therthings

']that may affect how & program continues to operate in—

- .

A new keyboard operator may discover a new
way to make an error. :

- The hardware environment may change through
- the additlon of different kinds of terminals
. or other peripherals '

°  The software=environment may change - for
example, the hardware manufacturer may cor-
- rect or lmprove the operating system soft-
ware.

°  fThe user-requiremenfs may'change - for
example, new business actlvities may regquire
' minor or ma;or changes in the program.

e The philosophical environment may change to
require greater use of communicatlons.

° The size of files may fncrease over time
- and cause ‘latent' bugs to become active.

. tgoftware maintenance! 1s usually taken to include

not only fiximg'bugs but a;so.making'minor changes or

Part I, D-1




improvements to the programs and, to some extent,;the

supplyling of enhancements or new nrogram featuresi

2.  Bug$ _ _
From the viewpoint of the software user the most

- basic maintenance operation is that of bug fixing. While
" bug fixing is most important during the developmental or

'.-early operational stages of a particular chunk of soft~

ware, bugs continue to crop up from time to time over a

perlod of many yeare in software of any'complexity. Human

ingenuity in uncovering latent bugs in future yeare seems

to be almost unlimited! New bugs-are discovered in pro-

- grams that have been regarded as highly stable over a S

perlod of years. Qf course, With7the passage of'time,

the finding- of new bugs becomes lese frequent - and

usually less serious.

It should also be_noted'that_program maintenance in

and of itself'nay be the source of new bugs. It.is pos-

sible (even common) to fix one problem and, by 50 doing,

create another. Some computer users, who are. either

cynical or sopbisticated depending on your point of
view, quote the 0old adage "If it works - don't fix ig1"

These softWare users do not ignore the importanoe of

._program maintenance, they just inhibit the amount of

.chansing going on as a means of obtaining greater Tro-

gram stability. ” _"7 | R G:}
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The ability to fix bugs that pop up 1n a program s
requires | _
e programming skill;

°:.some knowledge of what the program is sup-
. pose to be- doing, : :

% a knowledge of what the effects of the bug
are; :

@ 'the 'source' code for the program and

e either adequate documentation of the pro-
.. gram (see the comments on Documentation
- above) or a knowledge of the '"folklore' of
. 'the program by having been-:lnvolved in its
'original creation and subsequent ohanges.-

Often it is possible to find a way to work around

“a bug. For example,;if the problem-only appears when

two different kinds of operator activity are going on at

the same time; it may.be possible to-aVoid.the bug by

'making sure (administratively) that those two activities

are not performed cencurrently.

It should be noted that a good computer operation

includes the administrative effort.to;make sure. that

 bugs are documented as fully as possible. There are

 few things that can cause more~frustration_a;1'the way

‘ware maintenance peocople!

3. Improvements and Enhancements )

Improvements and enhanoements may be generally

.thought of as things which either improve or extend the.

Part I, D-3
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ﬁaﬁabiliﬁies 6f_thé prdgfam}.,Obvibﬁsiy; a'progféﬁ may

be garnishe& with enhanqing functions to the poiﬁﬁ where

only a small part of thé oﬁeréii:§rogfam is in the origi-

nal state. For fhis reasén,'mbstfsoftwérervendoré are
‘unwilling to give a blénket'commitmeﬁt £0 furnish?future '
' enhancements bﬁt_rather-insist on rétaining contrdl over

: ﬁhat i@ﬁfovgments'o:_enhancéﬁéﬁts éré 'given freé{ te
V.the cu#toméf.és pért of g,softwaréfWarranty or 1nfcona

" nection with a2 maintenance contract.

' ﬂ:# PatChes-énd Neﬁ Versions-‘

It is fairly typical for a softwaré.vendorrté send
~out frequent 'new ve?sions"of thé‘program te customers
during the first year or so of the program's life; With
any luck, the vendor has made as thorough a check;as
possible that the new version works the same as.the_bld
verslion. :
‘Each new version will include fixes of some‘?nown
bugs and may include some improvements in the maﬁﬁer of
‘operation based ﬁpcn'customer feedback. During ﬁhe
~ early vears of a program, bugs may be fixed tem?ofarily
by'means of a 'patch!’ ﬁhich may_bé keyed into the pro-
gram (witﬁout understanding ;t) by the_local instélla—
. tien personnel each'time thénﬁfégram 15 loaded. fhe

next 'new versilon' from the vendor will'incorporate these
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-_patches'soithat'they'no longer need tOtbe.keyedgin or
entered individually when the program 1is loaded.
A sophisticated ugser when first trying a new Version
will make sure that: '
® the old program is retained intact until the
. new version has thoroughly proved i1tself
(i.e. that the fixing of old bugs" has not .
_ created new bugs) and :
° _the basic data files (if any) associated
- with use of the program are retained with
-~ enough backup that, 1f and when the new
‘. version explodes, it will be possible to at
1east catch up to date using the old progran.
- At the risk of being somewhat redundant it 1s not
_unknown for a vendor—supplied patch or new version to |
cause worse problems than the problems supposedly cor-
rected' _ c S | _ ) _

On balance, it is usually better for the software
nser-to_stay'up to date with each new software version
(while eiercising appropriate cantion)' Even though
there: may be occasional painful experiences when a new
_version causes problems 1t 1s usually better to take
'those problems as they arise rather than to end up with
_an:obsolete working program-that-is different from,every—

‘body:else's.andvthat.nobody remembers how to fix or

improve.

5, Software Maintenance L

Software maintenance charges are usually calculated
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‘out, by the vendor, to_have:some:relationship-tcfthe

purchase or license cost .of the software. If the soft-

ware is leased, maintenance may be included-in'the lease

‘charges. Many software vendors simply do not know how

‘_'to charge for software maintenance and therefore apply

some arbitrary rule of thumb --e g. 17 of the (one~time)

_software license fee as a monthly maintenance charge

for a $100 000 chunk of software would be $1,000.

| Although many software venﬁors 8t1ll use maintenance

pricing based on a percentage of the permanent license

.fee, there is a healthy trend toward pricing maintenance

services on a more rational basis. Maintenance pricing
should depend on the requirements of the particular

chunk (or sub-chunk) of software and the level of_support

'_needed by the customer.

Suppose the vendor sells a permanent license to

_'the user, the license covering the following.

_l. A basic, stable, well—documented package.

2. An enhancement module (for which this is the
first customer). _

3. A third party program sub-licensed by the_vendor.

Even without assigning numbers to the above, it is
clear that a percentage of the license fee doesn‘t relate
well to maintenance._ What does provide a rational basis

for software maintenance pricing is a combinatior of
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o projected'actualfmaintenance'nequirements;

© contract language that both establishes and
l1imits the vendors maintenance responsibility,
and '

°n-treatment for other expenses such as travel
~ and communications. )

| From the software'user_s point of view,,almost'any
maintenance cost.may appear reasonable compared to the
. cost of doing hls own malntenance of sophisticated pack-
'faged software. Probably the most significant point in
connection with software maintenance is not the amount
of the charge but rather competence and responsiveness
. of the vendor and being able to get a good understanding
) ' of Just what kind of services will be furnished by the
mvendor.' | ) | o
Whether you are a computer user or lawyer to a com-
puten-user,lthe whole maintenance.contracting pleture
assumes a different complexion if the software_iS'going
to be of the 'you bet your company' kind.' Computers_
are used i1n many sensitive applications, even in subé
stantial companies, where a software fallure can practi-

cally shut a company down.
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'I1. PROTECTING THE PROPRIETARY
- INTEREST IN SOFTWARE

You have a particular program or a set of programs
that you regard as propri etary Your lﬂVESument in these
programs may be large (0* small) and may have been made

lntentlonally (or unlntent;onally) In any event the

'proghams represen* an asset and, by maklng them ava*lnbla

fo more than one user you nay be able to make more moriey

and able to provide (or use)‘a more polished 'product’

than could have been prepared for any single user,.

As w1th'any valuable asset, you are concerned about

security. Even if the software is embeddnd in a turnkey

system or & plece of dedicated equl ment, lt'represen;s an

‘asset with value. If someone gives your software away or

steals it you may merely lose a sale - or you may lose =z
-signifi&ant portion of ?our business, s |

| Modlflcatlons and enhancements to propriecary
software present their cwn prop?le;a“y rﬂchts problams,

4 L)

And the are gray areas in determgnlng just who has the

4

gnt to l*cense others to use software.
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:A,f Chcos*na-a Protectlov Route In General

_There.is no_siggle answver on,the best way to protect

 goftware - software is here used in the broad semse to

include dccumentétioﬁ operator manuéls7and'other

user orlented materlals.  Copyrlght ls the best cou*se for
use;-oglented mate?lals (such as, ope?auoL manuals) even
thcuch-the compu;er programs are_usually_bettar-protected

thrcuah the trade sscret route. Inexpensive, widely-

_diétributed‘soﬁtware is not a good candidate for trade

secret protecblon - despite the dlaadvantages of copyrlght

protectlon for so;tware, copvr*ght may be the : z avallable

protectlon._: 

_1;:: Trade Secret P*o;ectlon

~Trade secre* routes for protectlng the software

]include::f

o using the software only at a (secura)
installation which you control - that is,
operate as. a service bureau;

o-iselllng term or permanant llcense agreements

-with contract provisions binding the llcensee
to protect the software as 'trade secret’
information; and : SR

o same as directly above but with additional
-mechanical restrictions - such as furnishing
only object code to licensees.
Assuming_tha; you do not w15h to: stay merely in a
" service bureau kind of busmness bLt want to l*canse others
to 'rtm the software‘ on their own systams you mu.::t chocse
betwean a publlc kind of protectlon {pauent or copy*ﬂaﬁt)
or a prlva ﬂl?d of protection (trade secret). In actzual

practmce, the choice is betwesn trade secrat and copyright

@ 1982 ?SH Part II, A-1




for most softwore;f-Trade secret cam be used CO'ofotéct
.ideas; methods and techaiques. = Copyright does noo'orotect
ideas, methods and techniques. 'As_é reSult,'tradé'secret
protection is better if it is available. |

2. Cdp&rightf?rotgction

- Computer programs are éopyrightable_-‘aﬁy'do@bté
should have been laid to rest by the December, 1930'
.amendmen;s to the copyrlcht law. A definition of‘a-.
"computer program was added to Section lOl and Sectlon
117 was revised to limit exclusive rights in compoter
programs (both sections are quoted’in Appendix.J)? :

The oLestlov for the software proprietor is- not
whether to use copyrlght orotectlon ‘but is rather the
question of how much copyright protection to'use’% As is
poznted cut in the following section (Part II, B) some
‘elements'of sofrware documentatlon;jsuch as user guides,
should be protected;by copyright. The question of‘whother
“to rely upon copyright for'protéction of the actuél.source
orVObjectuorogféﬁs'is'aﬁother'mattgr; .

Copyright protects the pérticular exoreséiohéonly.

Use of the cop lght mechanlsm for software protectlon

places the information (anlud;ng ideas, methods and

techniques) in the public domain - free for anyomne to use!

3, patent ProLectlon

Patent prote cthon may be ava*laole_For sortva“e that
meets patentabil tv standa*ds (Lﬂc_uc*ng “ovel*y) recent
Supreme Couxt daCLSLons-do not say that computer_prograns

©1982 PSH ~ Part II, A-
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_are'petentablé -1they merelesay that the presance or

fﬁ\\
L absence of a computer program should not affect. whether or
~not an anentlon 1s patentable., In: other words,-'he
presence or absence of computer progtams should be ignored
when look'ﬂncr at patentablllty |
There are a number ¢of reasons why patent is not a.
very good way to protect most software
) obtalnlna a patent is an expensive, uncertain
and time-consuming process that typlcally
takes two years
o .a- patent destroys trade secret protection om-
~ the disclosed information - and the patent.
-fdisclosure must usually be-quite-complete
o patents are not the final absolute grant that
. ‘most laymen believe them to be - in faet,
-~ more than half the infringement cases find
— o : ~ the patent to be either lnvalld ot
(o4 o : - uninfringed
o all lltlgatlon is expensive - but patent
lltlgatlon has been reFerred to as '"the sport
of klngs
As a'practlcal matter, patentnprotection:will
continue to be worth considering for protection cf
_cOmputerized-eguipment-Or machinery or for protecting
other 'dedicated' types of application.
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The Copyrlght Act of 1976 became effectlve January 1,
1978. The new law made a number of SLgnlflcant caances -

includlnc a dramatic chanae in 1ust‘how statueory copyrlght

_Ls obtalned In addltlon the new law el1m1nated " common

_laW- ccpyrﬂcht -SmellfLed the copyr laht proce@ure end

beceme more forgiving inm terms_of belng able to cure
'mistakes' in publication'without'e copyright notice.

Cdp?f ght Offlce Form X 15 the aup*opvlate form to.

file for copyrlaht reglstratlon ‘or compute; progrems end
'for operatlna user menuala and edvertesen@ copy (A copy of

_Form TX is lncluded as- Appendlx I in thls book ) Coples of

Form TX are suonlled f;ee oF cnarge apd may be requested by

wrltlng to'd Copyrlght Offlce lerary of Con ess,

Washington, D. c 20559

Unde* the new copvrﬂght law whlch went into erfect
January 1, 11978, statutory copvrlgﬁt is acnleved as soon as
a 'writing' is fixed in tang-ble form.  As soon as you lift

your pencil from the coding sheet you have a statutory

' copyright - even though you register your actual copvright

later. This was a dramatic change - for underfthe'old law

statutory copyright was achieved by publishing with the

copyright notice.

Although copyright registration is not required (or

. even possiblel) at'the time of achiev ‘ng-stafeto v

‘copyright, it is still neceSeery lace a cooyrlent notice

on published works to protect h COp"ri he, The new law
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makes it easier to cure accidental publication without the

copyright - but intentianalfpubliCatioﬁ without the.
copyright notice probably ends copyright protectioﬁjof the
- published matter.

1. Publication dnd the CdDYright_Notice_-

Section 101 of the Copyright Act defines publication as
follows: | | |
"'Publication’ is the distribution of copiesi*** of a
work to the public by sale or other transfer of
ownership, or by rental, lease or lending. The
offering to distribute copies *** to a group of
persons' for purposes of further distribution: ***
constitutes publication." [*** indicates omission of
text for easy reading - the full text of this
deftnlttcn appears in Appendlt J] f
- A falr readmng o‘ thls detln1t1on seems to say that
llcenstng of computer programs is publtcatlon in the
co*_tlght sense. Licensing with Lntentlonal_omlsslon of
the copyright notice probably prevents any 1atér'claim of
copyrlcht protectlon but does not bave any e‘fect on civil
and criminal entorcement of trade secret protectlon

2. . What a Program Coovrleh Protects

It bears repeatlne that the copyrlgnt laW protects
gg;z agalnst copylng - not agaLnst use or dlsclosure OL
the Ldeas; metheds and techniques revealed by thezp
particﬁlar copyrighted expreséion.' Someone may study the
ideas, methods and techniques used_im-your spurcegprog:am

and then develop the same program from scratch - and the

or

use and sale of the new pregram will not be a copyrigh

- infringement of your program even though chunks of coda

(or even all the code) is the szame as your program.

© 1982 BSE Part II, 3-Z
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Catchlng ‘an lnfrlnger is a mattnr of Droof Normal

'elemenus of proo; include shcwzﬂc that tpe Lnfrlnger had

-access to your copyrlchted code and'tnat copylﬁg actually
‘:took place Proof is easy lf the con;zng was of

copyhlghted obﬂec_ code and the lnfrlncer canno; prcduce

the correspondlng source ccde 'Proof of unautho;;zed

copVLna of copvrlghted source code lS more d;ffi¢ult.
Io_prove copying of source_code, in a@di;ibn to

showing that portibns of the code are the same it will be

ﬁelpful if say, your code tcok twelve months to_write

_whlle the lnrrlnger ‘came up w1th the_-same code in only

two months! And it ean be very helpful to urooF if the

cdde Wés'yéélted"(see II E below) and the infrlncer

_jneclected to remove the salt

Souhce code ln lnoement is a_much more dlff1cult
thlnc to prove than infr Lngment of a mo*e convent*onal
literary work (sugh as'this.book). There zré a nearly
infinite number of ways to ekpréés'thbughts in the English
language - so it is fairly unlikely that someone will
indepeﬁdently come up with near identical chunks of
Engliéh.laﬁguége.text.to express ths same thoughts.

Source languages, however, tend to be highly constrained

and not very flexible. There are a limited number of ways

to express a particular 'thought' in source language

=

Even ' comments' in source tend tc be constrained. In a

~ limitad number of characters, how many ways can you

‘exprass a comment such as "Gross Wages Year to Date?'" The
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8 ﬁet effect is thét'?rcof of"éoﬁfcéTcodé copy*i&ht._ P
Lnfrlncement can be difficult whera an infringer has gone v
'to scme ‘pains o conceal copylng |
It :g possible to restrict the amount of use of a
7cdpyrighted prdgfam For examPWe, use of an authorlzed
copy may be restricted by ag*eement to 2 sxngle CFU at a
SLngle site, etc._'”’ | o
Since a_December; 1980 amendment to'thellaw,:the
| making'of béckfﬁp copies'of'copyrighted c§mputer1éfograms
has beéq exﬁfeéélj'authorized and is not an ihffiﬁgement.
[see § 1173in.Appendix'Ji The same amendment-éutﬁoiizes
Erthe transfer of the backup coples w1th transfer of the
owned"COpy. o | |

3. The Risk in Using Both Copyright and Trade
Secret on'the Same_?rogrgm or-Dchment'

At the time of this writing (in early 1982)'th§ court
decisions aré split as to whether it is possible to claim
| ﬁrade'secret'prbtecticn on material bearing a copyright
notice. _Tradé.secret.protection relies on seérecy f
Whereas_the cdpyright-registration process mékes the
deposited copyrighted material available for public.
inspection. {see Code § 705 in Appendix J]- Lt sae@s
pretty'clear that actuél copyright registration washes out
t:ade secret protection at least to the extent that the
'tradé secrat' is d sclosed in the copyright deposit
materials. It is not clear whether merely l*censing.w*th —~

:che copyright notice (without actuqlly regzster*no_uhe
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-_copyrmght) serves as-an electlon to rely on the publlc

7protectlon of copyrlght

At a recent semlnar cn contracts, Ray Wattle (partner

'fof copyrlght expert Roger L1lorlm) sug gested use ef a

3leaend on trade secret-protected programs along the

followrng l:.nes-."j

"Thls program is protected by the ccpyrlght law as an
unpubllshed work, 198_"

Such a self- servrng declaratron has no legal effect -

-;but it doesn t hurt the proprletor s posmtxcn and it may

- dlssuade some=pctentlal copiers From-copylng

Deposmt coples of programs publlshed' in machlne
’readable form need cnly conSLSt of the first 25 and last
25 pages of the program-llstlno. [see Regglatlons
§ 202.20 in Appendix J] At first blush, this might appear
to}make it:posSible_tb;pad;the-frdnt-anderear of_a_.
program,_keeping.the_middle out ofTrhe "publice’ hands of
the Cepyricht Office. The partial deposit itself raises
several prcblems. | | . |

.o the Copyrlcht Qffice routinely certlrles a
copy of the deposited material for litigation
- 50 that the copyright owner can prove .
infringement - a deposit missing 2 middle may
- become a phantom copyright

o a sophisticated ‘system’' may consist.of tan
‘to several hundred modular (and sometimes
. optional) programs ‘many of which are able to
- be used in different systems =~ a depos*t of
- the front and rear of each program may amount
to complete disclosure of the system thle a
deposit of only the front and raar of the
overall 'system' will producs a gigantic
phantom copyright
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o when source codée is furnished to licensees in

both hard copy listing and machinable. form oL
" the partial deposit regulations do not appear -
“to apply - two complete copies appear to be
required for copyright deposit purposes [see
-Copyright Office Regulations on Deposit
- §202.20 in Appendlx J in the rear of thlS
ookl -
The net effect is that~a comnléte-deposit is ﬁhe best -
Toute to follow if, in Eact yoﬁ want to be able to rely
~on copyrbghu protectlon. | | |
4. - Copyvright of Source, Object or Both? 
Nobody knows the relationship of source and cbject in
the copyright sense. The concept=of#compiler5“(anﬁ, at
~least theoretiCally,lreverse_compilers) is foreign to the
copyrlcht law. It clearly does not s=em'di*ectly P
5 analogous to a translator translatlng, say, a book from (f\

English to German! (Under ghe eqpyr;ght law, the plght‘to
- pubiish the German translation is rgSerVed to Eﬁelhriginal
author of the English book.) - o :
At the time of this wr'itiﬁg'(early 1982y, th_e?
Copyrighc.Office-requests source code listings-(fither
;_‘than cbject llstl1g3) as the best rapresentatxon oF
'.authorshlp The Copy lcht Offlce will accept object code
listings for dep051t Lnder their rule of doubt'’ upon
recelving written assurance from the applicant thét the
'bbject code-Contains 'copyrigh bl uthorship'. The
fCODyrlcht Offlce p031t1on in belng'.eluc”ant to accapth
object code is an unfortunate poéiﬁlcn for the softwars

Lndusbry. ' - o  _;. - .

4
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From the sortware Lnoustry standeLnt ir woul d be
_desrrable to be able to protect the source code as a2 trade
-.secret whlle-protectlne.the object code by copyrzght.
:Mechan‘cally, obJect code can be well protec”ed by the
' oopyrxght mechenlsm - as a practical matter object code
.cannor:be:modified bot.ogn.oﬁiyzbe.used iﬁ_the.fOrm of a

.copy; making'proofnof infringeﬁentpretty straighrforward.

It-is.likely to be some time before_tﬁe.softwere

 copyr1gnt area becomes stable. In the meantime there are
:three alte*nete strategles for protectlop of the actual
'-:progrsms : | | |

THe Trade Secret Straeecy - use trade secret
R protect botn source and object

O'ZThe Cooyrlgne Strategy -~ use copyrlcht to
: protect Both source and obJect _

o The Hybrld Strategy - use trade secret to
protect source and copyright to protect -
object (object-only being released to‘

.- licensees)

Reoerdless of the ch01ce of stratevy, the copyrlcbt
mechanxsm should be used on some ‘nomn- code elements that
- can not quellfy for trade secret protectlon

5.  New EmpheSLs on Promnt Reclstratlon

# oooyrlght protectlon is to be relied upon for
pro:ect on of aﬂy part of the software (whether PTrOgranms
.or aanuals) it is a oood idea to re lster your’cooyright
promptlﬁ Under the old law (prlor to January 1, 1978) a
work could be reclstered with the C pyright Offiee'at any

-

tlme durlna the first 28 vears after creation. It was
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merely necessary to register the copyright before suing an

infringer.

‘The new copyright law (effective January 1, 1978)

‘encourages prompt registration. Statutory damages and

-

attdrﬁeyfs fees are not available for infringements

commencinﬁ'béfore"reoistraticn'of the-copyright.'?The onie

'excentlon to thls rule is- that the new law allows a 90 day

- grace perlod after the first publlcatlon - if reglstratlon

1is made within the grace perlod statutcry damaces and
attorney's fees are avallable for infri naements befora
*eg*st*atlon. n

| In addltlon, LF reg;st ation'is"ﬁot-made witﬁin the
first f ive years the copy*lth recls_ratlon certlfxcate
"wlll not be accepted in court as prlma facie ev1dgnce of
ownership of the work. “The net effect is that the new law

strongly encourages copyright cwmers to register within

rthe Llrst f1ve years.

Qeclstratlon of copyrlcht Lsrﬁecnssary p?lo;.to suiﬁg
an:infrlnver._ I; the reglstrat101 certificate is already
in hand, you can cet into court lmmed&ate*y Thé'normal
reglstratlon p*ocess takes & matter of montha al*HougH the
.Conyr:ght Office will try to turn it around more_qulckly
where the purpose is to file a lawsult

‘It should be noted that even when actual copyright

registration occurs after an infringement, the owner may

still sue for injunctive rzlief, impounding and

destruction of infringing copies -and for actual damages.

3-8
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For in f*lngementa occur;ne a_ter reglstratlon (whether

l-rj.

_realstratﬂon lS early ox late) the cop;rlght owneb has'
the’ onteon of elect ng statutory damaves Staturcry
damages rqum;e‘lesszfn the way of proof than actuel
-deﬁa&ee. 7Stetut0rj'damades'r2nge from a minimum of $230
to a maximum of $5,000 - ~with the maximum be11¢ $50, 000 in
_cases of WLllful lnfrlncement |

6. Some Softwahe Elements Should be Reelstered

~ Some information furnished to-licensees (and
prospectlve llcensees) should be copyrlahted 1f it'is
 the klnd of thlng that is casually shown oF c'J.ven to-
| _prosgectlve customers W*tHout havxnc them 31°n a
:econfldentlal dlsclosure acreement, conyrlcht lS
(o ' -aporoprlate. -Some tralnlng materlal and ope*ator manuals
':ﬁere likely to fell lnuO Ehls catego*y -A good rule of
thumb is that 1f lt is the kwnd of thlng that will be
,;shown to-people;wlthout a.wrltten agreement_on
ccnfidentialiéy,'cépyright;is the epproptiate-:oute;-
R Summary | | | o
It is pdssible £o copyfight'programs. Copyright is
the cheegest_kind oprrotectioﬁ for programs - but ie is -

considerably less effective than the trade secret roure

for source code.
Copyright protects only the 'axpraession' against
ectual copying. It does not protect against taking of
o ideas or conce pt or even cominc up with identical chunks

of prOgrem steps from scracch. Use of a copyrighted

(gylesz ese T Parc II, B-9




program is mot an infringement unless the useiinvblves the o

J
R

making of an unaﬁthorized eopy At the present time there
o ig little case law. under the new Copyrlcht Act. The
copyright law now provides that copyino a copyrigﬁted
program for back -up purposes is not an tnfrlngement if the
'copler is an authorlzed holder of one COPY.

There is a lowlcal problem in placzng a eopyticht

notice on a procram while trylﬂe to retain trade secret

strings. Even though copyright reg*stratlon may be
obtained on a program as either an unpubl;shedf bf
“*published’ wcrk;_both reQuire'e deposit copy and’the
:_ deposited'eopy iS”availeble“fer'pﬁblic inspectiontin the _.
.Copyright:Office; If'the'owner”of_a program tries?to wear
‘both belt and seenende“s (belt being use of tHe cb%yricht
f.,notlce, suspenders being trade Secret prctectlcn) the
‘ownef may run into the danger of haVLng a court decmde
that the programs are protected by copyright only, tr ade

secret only - or neither!

P
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c. Trade Secret Protection.

1. In"General

In general, a trade secret is information not:known

"in*thebmarketplace that has value (dﬁe'to its not‘being

known) and that is treated by you and your customers as a
trade secret ‘The rough definition of a trade sec*et is
like thetéeflnltlon.of a duck. If ;t looks Llike a duck,
waddles'like ad duck and guacks like a duck, proving thdt

it is'a duck is likely to be pretty straightforward: A

- trade secret is a tr ade secret lf it looke, feeIS“and'is

treated llke a: trade secret. As- a general rule, computer

”software-w 1L qualey for trade sec*et protectlon if: lt

o lS not known in the marketplace,
o has value due to LtS not beleg enown, and
o LS treated as 4 ‘secret.

Trade sec*et law is state law - whether based on
specrflc state statutes or om case law (the latter eften

referred to as-the "common law' ) About half of the flfty

states (rncludlnc all the major commerCLal states) Have some

| statutory provzsrons conce“nlng property rlghts in trede

secrets
In 1979, a Uniform Trade Secrets Act was proposed for

adontlon by a}.1 states. The Uniform Act is. iqteﬁde te

codlfy the baSrc prtncrples of’common laW trade secret

protectlon. Even thougn, as of this wrrtleg, few states

had yet adopted the Uniform Act, there is little doub:z




'fthet the Act will be influential as a statementiof the

‘common law. (The substantlve text of tﬁe Act is feproducea

in Appendlx K in the back of this bcok)

- The th:ust of this book is toward contractlng to stay

out of trouble - 1; is not intended to prov1de in deptn

.analysis of cases and precedenes.; Lawyers coming in

regular contact with the trade secret area should have

‘Roger Milgrim's excellent treatise Trade Secrets (two

ﬁ;Ompression.bound looseleaf volumes, updated anﬁualiy)

fpublished-by Matthew Bender & Company; Another~lawbook

‘set of possible interest is Trade Secrets and Know-How

'éThrOQghqut the World, Aaron N. Wisel(five_looseieaf§

fvclumes)_published by Clark Boardman Company Ltd.

2. When Trade Secret Pfotectlon is Inamprourlate

There is no ma01c number of how meny people mav know a-

Etrade secret before lt stops being a secret. As a prectlcal

;matter, at some poxnt (such as with broadly distribdted

5consumer level software) reasonable efforts to malnteln

"secrecy become dlfflcult or 1mpossmb1e ' Reasonable e fforts

to maintain secrecy under the partlcular c1rcumstances are

-more meo*tant than the actuaT maznfenance of secrecy.

Trade secret protectl.on is not ava:."a. le for oub}.icly

:kﬂown or'disclosed information Trade secree protec

should noz be trled where the oart*culnr information is:
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o " to.be shown to othera'(e g. prospéctive'
' - customers) without taving them sign a
confldentlal disclosur e acreement or
‘d is. kpown £0 tHe trade.

It is not unknown Lor software vendors €0 leave

'cohfldentlally stamped manuals or-tralnlna mater:als expased

to- casual viewing at';rade snows’ If it is necassary for

maraefzng to show the lnFormatlcﬁ w*thout a signed

agreement,.use‘the cepyright mechanlsm tc protect the actual

documents. .

 , 3x | Trade Secret Protectlon at Home

Trade secre; p*otectﬂon bealms at home. .With~regard to.

_yOurfown.employaes, trade secret.prctectlon-ls not just

limited‘to-softwara_~ itjmay-inclu&e“suCh thiﬁgs'asjthe
names and locations of present an@ prdSpective-égstamers;
It is not'unqoﬁﬁon_tO‘find a new compé:itdr springing from
a departiﬁg'eﬁployee!- To'establisﬁ_aﬁd preserve_trade

secret protection, your own pecople should adhers to some

simple rules:

‘o ZDcn € leave trade secret Lnformatloq lying on..
- desk rtops where it. might De seen by any
casual passerby.

o} Naxe sure that visitors are either escorted
or, better yet, have a signed agresement to
raspect the conrldent1allty of yOL*
information.

o  Make sure that you have: algned
~confidentiality agreements with all :
employees. (A fairly typical confidentialicy

agreement is lnCIUdEd_aa Appendix A)

'—-‘
V)
Q0
I~
I'U
&
$H
'y
m

(a3

't

-
H
0O

]
[ WS ]




o Make sure that you have signed confiden-

; N
tiality agreements with all free-lance pro~ = (]
.programmers or outside counsultants. (See
.Appendlxes 8 and C for typlcal prov*smons)
o . Don't leave f'rade secret information exposed
. to view at trade shows - and do not show it
to prospective licensees unless there is a
'signed confldentlallty agreement.
o - Put perlodlc reminders on the bulletln board
- (or in notes to employees) about the need to
- protect trade sacret information belonglng £o
~your f£irm. :
o Set up a 'trade secret’ termlnatlon process
: for departing employees, making sure that:
(1) company materials are returned from home;
(2) the employee is reminded of his or her
signed confidentiality agreement and (3) if
.an employee is going with a competitor, alert
. the competitor to the exlseence of tHe
-eemplovee agreement. '
If it becomes necessary to sue someone-forfUnauthorized
P . : : : - R S P G
possession or use of your trade secret infcrmation, you will Y
be blown out of the water if it can be shown that yoﬁ
yourself did not treat the information as tradeisecret
information: As a matter of practice, breaches of
confidentiality by a licensee do not have nearly the
damaging impact of breaches by your own f£irm.
&, Trade Secret Protectiom bv Customers
P"oprletary rlahts and trade sec;et Tlcense prov13eons
éare eovered in some deeall laeer Ln thls book {see Pa t IV,
I on covtvactual profectlon o; proprlekary rights]. ?The
- general rules o‘ thumb are:
¢ Restrictions s&ould be Leasonable'Ln;fHe .
light of good data processing cperating : )

'procedu*es - ea.g. back-up, 1nclud110 o:: site
back-up, should be permittad,
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‘0 Restrictions should be meant - restrictions
. vwviplated with your knowledge (implying
consent) could mean ForFeLtTnc the future
'rlghe to enforce the restr ctlon

o = You. should be able to know where your: trade
' -secrets are located

o _Don‘t‘prOVLde for draconian peneltiee'egeinst
-_.the.customer if the_trade-secret_gets out of
the customer's shop - rather provide for
- co~operative enforcement (see the discussion
-belcw)
Some trade secret llcense egreements anlLde penaleles
against the licensee if the information gets out of their

shop into the mafketplece. This is almost exactly wrong

- The most llkelv route for a competltor to get your trade

-sechets es'ehrouch a depaetlng emnlovee of yours or of youzr
llcensee. In o der to rtrack down ene punlsh the wroncdel g
former emplovee of the llcense the co- operation of the
licenseeAis near-essential. You want to be lﬁgormed e=r1y
on about the deperting licensee employee becoming e
potential competitive ehreat - ard the'licensee is not
encouraged to be co-operative if eoéoperation involves self

infliction of a penalty!
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DL Furnlshlna Object Code Onlz

..l._ In General

As noted earller in thls book pbject'code_is;nEarly
i¢p0931ble to modif y (at least lntentionally') .Whéﬁ a
softﬁa*e vendo* urnlshes m_;z object code to a customer -
this does several dlfferent things for the Vendcr

o 1t helps in proving unauthor ized use. A
straight comparison may prove the basic case
in either copy;ight_or trade secret.

o ° .There is little chance of difference bétween
- code maintained by the vendor and code used
by the customer. The source code customer
may make changes and forget to tell the
vendor about the changes‘-'but the object
code. customer smmply won't dink about Wlth
the softwafe at all :

The customer cettlﬂg only object code musf ely'upon

.the vendor Lor software ma;ntenance Wlth.many

sophistlcated.soL;wa:e systems,.rellancexupon the vendor is
the only practicable route. In many cases, the'custbmer has

neither the desmre nor Lhe abll*ty to maintain SDePLallZ°d

'software

1f the software will be very meortant to the customer,
the customer may (and probably should) lnSLSt_upon belng
able to get a copy of the source code if something .

disastrous should happen to the vendor (e.g. bankruptecy).

Vendors generally do not quibble with that kind of a request

because none believes that he can or will ever go belly-up!
The principal trouble in this area is the use of sourcs code

eSCToOwW as & mechanism.
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2.  Source Escrow Agreeﬁeﬁfe'j'fsil" = ;.ﬂ.?__: .

The primary feature of an escrow ag eement is'ﬁhat a |
stake Holder holds somethlnc of value and releases it to a
- particular person on the nappenlng of a specific event.
jProbably the most common form of escrow encounterod is that
‘where an individual'buys a home_and the down paymeﬂ¢ is kept
i"1'.:1-':es-c:’::cra_;:“_'r':liy"',t:l—i';_g_._se].]'.er"_s_at;‘:cn:’:ie'y',f:\.:.'_ther until tﬁe |
.contredt of sale becomes uncondifionel'dr Ehe tranSfer of
;;icleeéctually_tekes place. .Tﬁ that'inetance, the *stakef
'gis Well'known”end'ideﬁtified %fiﬁe;.the'down payment.
The useiqf eserow‘arrengementéfﬁith software sdurce
;code is Wuch'more comblet.f Thé“eoftware 'stake' lS not well

‘defined. The escrow agent or stake holder will not warrant

that the source code Lnfescrow will assemble into the object
code being ruﬁ by”the'custoﬁer atﬂanj'particular pEint in
;time.' | :
A source ccde escrow dgreement may pr 4de'the{epstomer
: wzth a false sense of security on the one hand and ‘the
ﬁ:vendor with near-automatic breach 0f the contract on the
 eother hand. In order toruﬁderstand'why this is so it is
enecessafy to ﬁﬁderstand:
| o the nature of softwars maintenance;

o how the escrow mechanism works; and

© how a software vendor is likely to faii}
‘As Lne1cated in an ee?ller sect tion in this oook
i_software maintenance is usually best done by the ' : ()

individual(s) that wrote the originmal code. Remembesr that

Part'il, D-2
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-basic documentation includes the programmer's notes

(typically 'comments' embedded in source code) that are
intended to*stimulate the programmer's memory when the time

comes to fix bugs or make modifications., The quality level
. &9 i . _

- of documentation in the industry ranges from poor to fair.

The individuals who wrote. and are working with the code are

not only Iikely_tofbe-COmpetent.in therarea'and familiar

~with the code and existing documentation, but also are

likely to know the 'foiklore' of thémprocram

In theory,‘each time. that the vendor: modLFles the

source code, an uodated copy . of Lhe source code (usuallv on

magnetic tape or dlsk) is dep031ted in the hands of the

'escrow agant The escrow agent may be aole to teil when

somethlng is rece1ved f*om the vendor but is not able to

rell what *he somethlng ;sf If the vendor goes bust the

escrow agemt is requlhed to releaae rne source’ code (or a

copy) to the customer. '

A falllng sof*ware vendor is more lkkekv to faLI over a

'perlod of time than to suffer sudden Lnstantaneous collapse.

A llkely scenario for fallure_beglns with the vendor

underestimating time and cost on custom softwate'commitments_

[aal

to third parties. To fulfill the commitmeht om these lesing

contracts, the Vendor-coes into a firafighting mode,

assigning more people and 1-'a=-.qu. wg'long hours of the people

assigned. Over a period of time, the vendor develops cash

flow preblems, loses some kev technical personnel and

" hBecomas an administrative disszster ares.
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A vendor 1n a flreflghtlng mode defers non- crltlcal
fproblems and admlnlstrattve ch ores.-'Updatlng.source in
~escrow is a purely administrative chore - not a firé. As a
tresult, if the vendor eventually collapses, the soutce
- released from escrow is uniikely to assemble into tﬁe object
ltcode that the customer is ‘actually rﬁhning. :
| Even a non‘failiﬁg, highly competent software éendor is
:llkelv to be in techqlcel ‘breach from time-to-time lf the
;contract calls for constaotly updated escrow'. .Source
jescrow agreements work best with software that is almost

"unchanwlna and vendors that do not aet in flnanclal troubleT

3. Assurance of Future Maintenance

Customers waﬁt“assurance_thet the code'ﬁill coﬁtinue to
'tbe meintained no matter what. At ieast in theory, access to
Esource code will mean that the customer will be able to
;malntaln the-code or will be able Lo hlre someone_e}se to
provide future malnteoance of the code. The eﬁphasis is
eprobablv on the someone else as most customers on‘y want

- £o use the code and are not anxi ous to malntaln it é
fthemselves." | | o .

- Many customers are Smely not in a a pos1tlon to

- attract and reta n highly soecLaleed Programmars 3éenc that
Cway be what is requlred for the partlcular software}_ Even
._LI a customet is able to melnteln the code, such maintenence
' usLelly znean at the customer Wlll be oaylng the -uLY cost
- of mainte enance *ather than suar:ng the cost wlth ot;ets

~having the same sta nda*d so‘“wa*e chunks! In addition, the
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f -oustomer w1ll have to pey the rulL llcense cost tor any

:thlrd party furnlshed software tools (e g, ”C”_compller

_ l;cense) that are-necessery to’ maﬂnteln the software;

The best essueance as to contlnued future aval ability

s or competent outsxde maxntenance lles in the eblllty of

jcompetent outSLders to make a- respectable p*otlt from
ma;nteln;ng;the:software. Thus the best assurance of future
maintenance is that the naLntenance is a buSLness. fIf it is
a buSIReSS, even- Lf the software vendor fails, a portlon of

the vendor (or some of the vendor's: people) are lLkely to

. continue the ma.:t.ntenance .

One red flag to the customer lS vendor prlclng of

melntenence se*v1ces on a flat annual petcenfaae oF the

- license fee. (See the dlscuss101 of maintenance prLCLHU

“starting at Part-I D-5) The dollar amount for malntenance

derived from a percentece formula m z produce 2 profltable

business - but on the other hand it may indicate a vendor

: emDhaSlZng 'right now license fees rethe* than paymnc

appropriate’ ettentlon to building ptotlteole long-term
customer service. |

If the software is going to be of substantlal
_lmpo rtance to the custcmer there are several eltet etlve

contract approaches to access tc source code for fueure

‘malintenance:
o - Require source code as & condition for
' dealing with the wvendor
o The same as above but with actual compiling

of the source code (by vender or you) at your

(<1982 PsE - Part II, D-3




site to provmde assurance of ldentlty of
source and cbject

o - Provide that if cartain events occur that you
- will be able to get a copy of the relevant
source code from the person "in control" of
the vendor for the reasonable cost of making
the copy [for one such contract clause, see
”nght to Source Program at Appendix F-31

' The first two prov1de the gx catest assubance 1f it may

fbe possgb1eixor you to actually maintain the sowaara if
it is unlikeay'that_you would actually_want to maintain the
"software, the third alternative makes sure that youfwill be

':flookiﬁg at- the right place to kéep track of the peoﬁle that

are best able to continue to provwde malnbenance_— whether

Ethrough contlnuatlon of the vendor/debtor‘or on another

5ba515.
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E. Proprietary Notices and Coding to Protect Proprietary

':_:l;" Conyvlght Notlce_' B

Tf copyrlcht is *elled upoﬁ to protect tba actual
"o*ocram it is deSLrable in the case of an unpub;isned work
and necessa*y in the case of a publlshed work to lnclude a
' copyrlght notlce'o In a source langLace p og;am _near the
fron; of the procram, ‘the copyrlaht notlce shoqu be
Lnsertﬂd so that any source llstlnc w111 prov1de the
copyrlght notlce on tne flrst page of the llstlna In the
 case of programs in modLles, each separaoe module should
‘anlude uhe copyrlcht notice. Cood pgactlce for compoter
orograms is to use t:he form of notlce'"Copyrlght@John
Jones 1978." The use of both,C)and ‘the wor d 'Copyrlght is
.not requlfed - elther is effectlve.

| Effectlve in late 1981 the CoperVHt Office adopted
’.regulatlons cove:mn placement notlce on maohwne reaoable
copies. Acco*dina.oo the regulatlon [§°02 10(g) rep*oduced
at Aopendlx J-6, 7] __z of the follow1ng is acceptable
| ge) A notice embodled in the coples in

. machine-readable form in such z manner that om

visually perceptible printouts it appears either
with or near the title, or at the end of the.

work;
o A notice that is displayed at the user's terminal
- ‘at sign-onj; : - f
o A notice that is continuously on terminal displavy;
or ' ' T -
o A legible notice reproduced durably, so as to

withstand normal use, on a gummed or othar label
securely affixed to the copies or to z box,
reel, cartridge, cassetta, or other container
used as a permanent receptacle for the copisas.




‘It'is'better't0fover-ﬁotice'than'to under-hotiee.
The year to be used is usually eitﬁer the'yearéof

first eublication or the year of actLal recﬂstretlon,

éwhlcbever lS earller. Dete*mlnlng the epproprlate year of

i publlﬂatlon _Ls not always a clear cut matte

;. | For pub1lshed wcrks Ln hard copy, the best.form of
'ﬁot ce ls"C)John Jones 1978 The addltlon of the word
:copyrlght (prlor to the(@h for B*ogr e makes sure rhat
;the meaning of the notlce is clear if prlnted on a llne
.:prl.nter not havz.ncr the@ symbo]. (or not having :Lt :r.n the
_€appropr1ate locatron) | ' |

j2.' Trade Secrer Proprﬂetary Wotlces

Where trade secret protectLon is relled upon. for the
iprograms, ir is gcod practlce to place proprletary notlces
_énear the front of each procram or module. Such a
?proprletary notlce mlcbt appear (wben prlnted ot

'gdlsnlaved) along the folloWLng llﬁes--

"This program is proprletarv to Softco, In . and

may be used only as authorized Ln a llcense
agreement controlllng such use.’

- The use of proprletary notlces w*Ll put a llcensee 3
;employees on notice “Hat they are dealrng with pronrletary
;sortware. (See also the 'unpublished work' notice at Part
11, B-51 B |

3. Saltineg the Code

It is good practice to Ltclnce command etrﬂngsgin
"Vsource cG de that do not, in fact;'per:orn any userul

ffunctlon. Intnntlonal inclusion of ‘such command sequences
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(cr the use of constants thh rio réél uncblon) may

' 51mpl1‘y proof of unauthorlzed use Saltlna the program

.Ln.thls manner canm make provzng the case ags nst a thleF

very straightfo:waﬁd.':Althaugh-someona.could 7
indepéndeﬁtly devn1bo the éamé-set of COmmands'to pérform
a.fﬁnction' it lS hlghly unllkely that thev would |
coznc1dentallv put in the same useless commands or
unneeded constants!

.To carry the Salting process ode step further;ﬂeach

__lidensed'uSeh ¢can be glven an unlque Ldentlfler

'unobtrusively‘embedded in the source and obJect code

_'nven thouon thls takes some ettra ef‘ort lt w1ll.v1ve the

vendor a gocd shot at back t*acklng an unauthorlzed copy to

its place of origin. Perhaps,more meortant,_user knowledge

_that'the-use:?s'ccpy is coded to the user will.teﬁdéto

encourage honestv

‘74, Use of Dlsabllng Code

Some soph;sticgted Vendors have_considered'(an@.some
have actually tried) thefuse.df a_metared_o: ¢ated |
selfeclcbbering function in_the program. The bésicéidaa
is that if the customer pays his_biils, the meter ié
eliminated Qr reset or the date is.dhanged - othe:wise at
the pre-set aﬁdunﬁ cf_ﬁse.or.thé ?éssiﬁc of a specific
 date the software self-destructs! If the customer p ays
hlS bills, the vendor patches Lha so‘twaro to pe lt

cont;nped,operatlon.
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This is-é*high“leg;l”exposﬁfé_técﬁniQué-that'should | S
e used gﬁlz if tho'customer is fully informed in”aﬂﬁénce -
of just what w1ll Happen under what" c1rcumstances 'fihe 
advanc= nothe will perm*t tHe custome? to limit rellance
.'on the software | |

| In one lnsoance 1nvolv1ng dlsaollng code “the
llcensea had a dlspuoe with the vendor The dlS&bl*ﬁg”
code (unknown to the llcensee) caused Lhe prev1ously
5stable program to die. The" program had run rellably for
;about two months.- The licensee, assumlng erroneously that
it was a hardware failure, called in the hardware
'?mainténénCe oéoole_who speht'séverédeéys replaoiﬁgloarto
?aﬁd trying to 'fix' the éystemlfrbﬁe.of the ooftwa:éé
:Qendof's people_étcpped:by and the s?ﬁtam stérted'toiwork
again! Although the licensee did not pursue legél'aition
':against the vendor.- if the licensee had done so:thé
;prospective damages would ﬁavé'beén:éobstantial ~'noﬁ only
‘the cost of unneeded hardware maintenmance but damagefto
;the lioeﬁsee’s-buSiness,-etc "Thé.’éurprise element
?Would probably knock out the standard contract llmltatlons
::On damages.

S5,  Enabling Code and Hardware Locks

Enabling code is just another face of disabliﬁd code -
but applied affirmatively. The user raceives soFtwa?e not
‘capable of genuine productlve use unull the 'key' is
_ e

furnished by the vendor. The key may be relsased upen )

receiving back the money or the signed agrszement or both.

(©)1982 pSE | Part II, E-4




Some software vendors have trled using har‘wa e locks.
keyed to a_partleular Luentlfled proeessor. Wany Drocessors
do in facﬁ:haue an internal ability,teuidentlry theuselves
by serial numberrtoea program.-'Thisetyue'of'hardware lock

" has little merlt except in the case of dedlcared hardware
(e. g a dedlcated Word prccessmng system) 'If'the hardware

~breaks down on a dedicated system, the user is able to use
any other similarly dedlcated system with the same Level of
software, Unfortunately, the'user'o'F eoftware-on agceneral
purpose processor ig left w1thout tﬁe ablllty to backup the

. hardware | | o , | |

| A falrly recenr development Ls the addltlon of porrable
 hardware/software locks The hardware portlon of the lock
(typically a_plug-in solid state module)'pluGS-lnCOea socket
on the coﬁputer One such devrce, for euample, plucs into |
‘the game paddle socket om an Atari. _Others connectéto a

| cemmunlcatlons port on_the-computer, plugging into~an RS232C
connector. Hardware locks, as they'existfteday, haée two
.lerele. One is.the level in which each authorized user of
the'prograﬁ'iS'given a copy of the prbgram'(which may be

- copied) and a copy of Ehe hareware.module (which is?
impossible fcr:the home enthusiast;to copy); Even rhough
the program may be ccpied it is not usable unless t&e user
has one of the hardware modules, |

The second level of use of"hardware locks ie-wﬁere a

- single mcdule is used to control use of a number ofz

different programs. Each program may be opened up to Live

(A3
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“*ﬁSé‘by'the user updn7fecei§tJof a=spécial:program'ké§ for
the partlcula?- ardware lock module. Each hardware lock is
coded-to the-particular user so that even if a user lS able
to obtainm bootleg ccﬁies of other programs ;rom-uhe“same

- wendor, those programs will not run in conjunction w1“h tHe

'V-user s ‘hardware lock untll the software vendor sends the

partlcular key_tO'the user for the user's partlcularjlcck.
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'F;j;fownerehin'of.Modifications;and'Ennantemente

'”el:;. In General

Software is rarely static. Most sof ware tends to

change 0ver*time ‘The changes anlude not only the fLXlnc

'of oroblems but the addltlon of enhencements or modlrlcatlon'

to run under a.dltferent operatlnc systems or on & deferent

. computer.

After a period of time, the ‘software in"actual;use may

_Ubear llttle resemblance to the orxglnal softwar The

~eurrent software may be much more ve‘uable than the origlnal'

software -Ownershxn problems are 1ess llkely to arlse if

’some thouaht lS glven to ownershlp at the beclnnrng ot the

'"process.

ﬁr'-2;' The Imnact of Cogyrlght Law Chancee

The dust has not yet settled from the meact of the new

Htcopyrlght law Under the pre- 1978 law copyrlght was

achleved by Eﬂbllcatlon with the copyrlabt notlce. Under _

the new law the achlevement of statutory copyrleht occurs as

soon as the copyrzghtable matter is. frxed in tanglble form

‘If you are maklng notes whlle readlno thls, you.have

_achleved-a statutor ¥ copyrlght in those notes as they become

v131ble (and copyrlehtab e) on the oaner ' At that pornt in
time you have.a statutory conyrlcrnt and lt :natters not: tne
.least bit whether you aver pu.bllsh you."' notes or even show
them to someona else* :

| If & programmer is wr riting a:proéram,'oooyéaght is

aohieved in the program as soon as a;y copyrlcntable portlon‘
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:(Which coulc.befeyen a few'linee-ofpcode)'is:plecedfupon the —~
l,coding sheets. _Since the new copyright;lew became
:Teffeccive,_someOne immediately has en'ownership:interest.in
:tha: code granted by the United States Goyernment.; ihe
'lquestlon 1s, who ownms the copyrlght? _ y |

| The copyrlgbt is normally owned by the author.§ The
most pertinent exception to author ownershlp is- 1'heé work
rmade for hire' exception deflned in c0pyr1cht law §lOl

:(reproduced at Appendix J-3) which in part reads as follows:

"a work prepared by an employee within the scope of
hls or her employment...

Thele Ls no questzon bur that the company owns che
:software in the case of a provrammer working on compeny tlme.
'and emploved as a cenulne employee CIn thet example, no o
.wrltten agreement is neceesary Suppose however t&e:'the-
iemployee does some work. at bome usmnc a terminal connected .
;to the company s computer7 | | |
i An outSLde free lance pro ammer is almosr anerlebly
icons:.dered an Lndependent contractor so that the employer
”ldoes not 1eed to w1thhold taxes, pay unemployment caxes,
ietc;_ But the outsxde progremmer may Stlll be an' employee
:ln the copyrlght sense. 1If there lS a wrltcen ecreemenr
ébetwe_n company and free lence coverxnc ownershlp or
écopyrlcht that agreement will nornale control and se tle
Ethe ownershlp issue. |
) The word 'employese' used in “He copy.“ nt'lewgie | —
=interpretec in the egency-lew sense. THac means ehet an
;employee is o.n.e working uncer the d:.::ecl.z.cn end cont‘*“oT of

(c11982 2SH  Par:s 1L, F-2
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‘the employer;e'rhe deduction of wichholdina'cf.evenéa_

'contract stating that the person is. an Lndependent

contractor does not cont*OL the def1nltlon of 'employee

When free- lance provremme*s or outsxde sohtware Houses are
‘used, the 'direction and control' eepeet is the signiflcant

~factor.

;3, Company and Emnloyee Generally

The trend in recent years has been Loward broadenlnc
lndLVldual rlghts. Thls haS'been.:eflected in movmne toward
employee compaqy patent lnventLon acreements that are auch
less restrlctlve than they used to be. It is now generalTv
recoonlzed that emnloyees do have a rlght to a llFe (and

even productlve morkf) outsxde the company env1ronment ‘An

'employment acreement whch reacﬁes for too much for the

employer way’ be struck down in Lts entlbety As a *esult
employment agreements in use today coverlnc cwne*snlp of
inventions, pa:ents, and copyrlahts tend to be llmlted to
'eompanyeowne;sh%p-qf things dlrectly related to thq
compeny‘s buSiness. A good empiojmentfegreemen:'reﬁﬁlts.in
the.cempanyrpwning seftware writteneby_the_prqgrammer at
heme if ﬁhe software_is in the_epﬁpeﬁy'sﬁbueiness a?ea.

| .Neither management nor non*manegetial employeee teﬁd te
be well informed of the company's exp posure through ;he
expanSLOn of emplos rights, ccpyr;ght_;aw chaﬁgee}

lncreas-ne use of communications and changes in work habits.

a. The ongramme*-pmn1oyee. e”he'urogrammer -

emplovasa "rit."a programs cn the JOO is USUalTV vorki“g

iv)
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iwithih'tﬁe scope”of&eﬁoioymencces'eﬁ eﬁployee iﬁ"ect; The
‘company owns the software develoned in thﬂs fashlon even if
‘there is no emoloyee agreement coveri ne owrership
- There is a tendency today for many proeremmers

“;(partlcularly the more dedxcated ones) to have termlnals at
-:home which are used to access the company computer so that

the employee can work productlvely at home. In thls
“instance, without an employes agreement, the'sifuation_
‘begins to get a little grey}.'It‘mey depend on'precisely
' whet softwere'the em@loyeelie working on at home. For
etemple, the case is stronger for compepv ownershlo lf the
Lprogram berng worked on is part of tne comcany s eccounts
'recemvable program - but weaker if the program belng worked
_on is a utlllty routine susceotlble to use outsmde the
Ecompany. Tﬁe fect that a comuany compucer has been. Lsed is
not determlnet*ve. |

A written employee agreement has erways been_eeSLrable

but now is becoming a necessity. In'eddition to covering
:oﬁnership;ethe agreement can aleo provide some protection
~ for the company for confidential informaticn generaily.
Data orocessi1v'pe*soﬁhel are often exooeed'to'compeny
information that the company does not want frae ] evem‘ able
éon the market place. .

'b. The Manacer-Emcloyee. ' The manager’'s iob

description mey nor soeek to proarammi'g - but mors and more
menagers are, in rect,'eorng'prog;ammingﬂ' I would hazazd a

guess that probably half of all managers will be doing some

-
I
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  prog:émming'(iﬁ_thg-lérge_sense) within:the'néxt fe@ years,
.Theoroblém afi$és infthe fact pha;opfogfams writteﬁﬂby the
_ @anage:'ére.ﬁot uéﬁally'oitﬁin.theoscope of the.man;cer's
.employmeﬁt The manager may own the prog ram desploe the
fact that company tlme avd compary resources were used in
develop1ng uh& programs The deflnltlon lS Lhat lt must be
by an emoloyeo and w1th1n the scope of employment._iihe
 trend should.be toward haVLng manacealal level employees
(even in areas sucn as word p;ocesszng,_not typlcally
thought oF as a data proce531ng area) SLen confldentlallty
and ownershlp aoreements. The general phllosoohy lS that if
the comnan; pays for it, the company should oWt lt a
ratlonal conclusxon that always works oat QE_Z W1th an

employee-agreement.

4. The_Compéoy_aﬁd_Third'Par;ias'
Mahyocompanies are making extensive uss of freé—lance
pfogfémmers‘and:outside software houses. Many of tﬁese
_arranaements are made in the form of a written contract
covering confidentiality and ownershlp of the rnsul ant work
product. The written agreement w1th an individuzl usually
specxfles that the individual is not an employee.
Unfortunately, many companies do emoloy free- lancers or
third party software houses w1thout the benefif of g written
‘agreement clearly addressing the question of owners?ip of
the work product. Lt then comes.aé'a rude shock toéthe
company £o find out that software tﬁat_they'paﬁed for may

‘not, in fact, belong to the company.
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.t.Whete there:isoﬁo wfitteﬁ e&teeﬁeot'covetin&"oénetship,
”_”ownetshlp sw*ngs upon whether the thlrd part; was wo king as
".an employee (acency sense < under the d*rectton and ‘control

'Eof the employ ) within the scope QL employment Thls
i-eu.:ttcn:v:tt:.c:asrL1.15; raises problems Wlth the more competent .
:free-lancers and software houses. Many company data a
Eprocesstnc manacers want to use an outs1der to whom they can

'ﬁexplaln the problem in crenerel terms and have the sofbware

house-or free-lance come-beck thh the solutlon Thls is

:?prec15ely the SLtuatlon where the thlrd party is not an

”éemployee under the dlrectlon and control of the compeny -

teand as a result the thlrd party is llkely to own the

590ftwere

(©1982 BSE  Part II, F-§
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@ Who Has The Right To License?

l.-' Some General Bacaground

Not $O many years ago, the software 51tuat1on was
ratrly straightforward in: terms oF ownershlp _ ﬂuch software

was provzded bundled with hardware as a soTt of premlum at

'no extra oharge to the cuatomer._ Computer companlea dld not

care too mnch about who was ualnv the soFtware because it
meant that thelr macHLnes would be used

In recent years. software has been made ‘more

':transportable (able to be used on dlrferent machlnes)

. reflected in commer lal avazleblllty of a w1de var letv of

oFtwere in a relatlve handful of common languaees such as

_ RPG PLL end COBOL ' It makes c'ood sense not to. relnvent the

ﬂ wheel more than necessary - so much SOrtware today sprlngs

rom. some sortware already developed by someone else.

If the so;tware developed by someone else was?

vcopleohted there lS no problem in uSLng the ldeas and

technrques expressed in the copyrlghted progrem (although it

is a copyrlcnt violation to copy .the program).

2. Trade Secret lS Forever

More and mora frequently, however the software from

- somecne else was llcensed under trade secret provrsrons

| protectlng not oely the actua1 code but the ideas, ooocepts

and techniques embodied in the orogram AL equent questicn

is, ”How much modification do you. need to do te a procrem

befors you ara free of the license restrictions?” ;The ‘

[c)l982 pSE - . . Part II, G-1




answer to the_Questidn"isthaﬁ'ycu’are”ﬁever free Of the ff%
license restrictions. 7 o
" The use df“trade'secret'protécﬁioﬁ poSeélits oﬁn

- problems for the licemsee. ' It is common for a éompéﬁy £o

ftake a license to trade secret protected soFtware and then

“invest subs;antlaﬁ'sums of money in improving and expandlnc

'the software. - often investing much more than the ctlglnal
;softwafe propriétor;' A;”sbme'ﬁdint in time the'daté'

processing manager of the licenses realizes thét thé

isoftware in its presert stage of development is a salable
';commodlty; The prODlem is that no llcense can be granted
?withodt the ccnsent of the orlglnal licensor - and thls is

ftrue even if the llcensee Has develoued nLnety percent of

AN
: i
" the current code. -
The'data”proceSSing manager hasjtWo"potenﬁialTQVenues
. at-least thecretlcally available. :These'are-
| o  to secure the ccusent of the orlgLnal
llcenscr, or
o - to redevelop the portion of the software
- . originally licensed in such a manner that it
no lenger includes any 'trade secrets of the
orxglnal licensor.
Neither of the two avenues appears very attractive.
"The original software vendor may demand terms that'éré clcse
to armed robber v and the mere fact of ‘having crigi na?ly
" licensed some odrtion of the software casts a doubtfon the
- abllLtY of the licenses uo develop S7mlla* 0 ff refﬁithout

' uslng-trade'secrets of the cr&glnal_lxcensor.

(©)1982 PSE " Part II, G-2
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3. Some Protectlve ?*ov1alons for the Llcensee

It is trLte but true that ar ounce of p,event;on is .

- worth.a pound of cure. It_LS'hlghly deszraole'that}a

customer-company, at the tima of Ori&inally Y:neo:oxrn'.rfcr a..

licensee of software, lay_the groundwork for some deoree of

 .:future flexibilityl: How muob flelellltY is deSLrable

:depeﬁds upon the-type-of software-and ‘the use_to oefmade.

And Just How much problem ' preventlon can'be obtaiﬁed
depends on the relative bargelnlnv pOSltlonS at tbe time.

'Some prov1310ns that mlcht be approprlate (and bargaxned

'_for) are the follow ng

"“o,-j.the LLcensor gets no . rLgHts in - software
- . developed by the company (Llcensee) even 1if
' ‘such software is embedded in the licensed
- software or functiomally eoumvalent to the
¥=_11censed software.

o jfthe softwaee deveToped under thls acreement
- shall be jointly owned without accountlncr
- [either party can do with it what they Wlll
- without accounting to the other party]

o = Lf the company‘deaires to license others to
- use the software, the company may do so upon
' payment to Licensor of the then commercial
license fee for the software but not: in
excess of § per site license or §
per customer wide license. The company
agrees that any such licenses shall include
~ reasonable prOVlSlonS for protection of the
- proprietary nature_o; the software.

o all restrictions on company use and -
sublicensing shall termlnate on the later of
five years from the effective dates of this
Agreement or two years from last Llcenso*-
furnished maentenance

4, Llcensee Analvsis Qf Future P?ooree*a*v Problems

Much commerCLallv avaﬂlable software is dl _buted

widaly on standard'terms. LIf you fake 2 license to?such

- (&y1982 PsE 0 Part I, -3




'softwaré aﬁd”oheﬁ deVeiop’a progrém“ﬁéiﬁgftﬁe lioenged
;softﬁéré'as:an7extérnal'module;'thErevaré unlikély:fo be
'futﬁré;problems."lf you want to seii:your“oﬁn'SQEtﬁére o
.:someone-else; all.they need to do:ié'to'obtain a lioenSe o
'éthe tequired'extefnal software. | _.' :
A Situatioh-that can (aﬁd'doES) give fiéeﬂﬁo ofoblems"

'is where you use an outSLde softwa“a vendor on a develonmeﬂt

:prOJect which includes use of some core software pgoprletary
to the outsxde software house.. | | -

In this smtuatlon the customer may- develop (and pay
_:for) the vast bulk of the code. : If the agreement Wlth the
'outSLde software House lnoludes a lxcense acreament |

 authorLz1nc customer use (use only) of the code proprxetary
lto the‘sohtware house, the_customer may be tied up forever.
‘This result 1s unoooscionabie if, in fact the . propfietary
:contrlbutlon of the softwahe vendor turns out to be
'relat;Velyrsmall. One way around thls_p:oblem is pro?ide.
'“ffbf?a_ﬁime cap oﬁ pfopriEtﬁry:?éStricEions-(say; fiﬁe.
'years)“' Another way around the problem could be somethlng
:Ln the nature of a ‘stated chense fee if at any :uture time
.the oustomer-should;want.to author;ze-others to use;the

software.

'@jwaz e " Part IT, G-4
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III. THE SOFTWARE CONTRACTING ENVIRONMENT

Every software contract has at least two parties -

‘and sometimes more. The software vendor may be néﬁ, may

be old, may be large, may be small, may be well fihanced

- and well:prganizeﬁ or peorly financéd'and poorly o?ganized.

| The-buyer of'§oftware'may be'sthisticated,and sta?fed

with écmpetent software-profés;ionais'~ or méy'be-haive

_ and relying, oflnééessity,jﬁponlthe vendor for expertise.

Thé'scftware_*prbduét’Imay be Solid and.weil-definéd-- or
it may be developmental aﬁd'pcorly défined._ with %dfﬁ—
ware of ény degree of sophistication, no two coﬁtréctihg
éituations are exactly alike! ‘

This section of the book takes a look}at software

as a product and alse considers some of the factorb.that

.~ the parties should take into account in software-cbntracts.

Part III - Introduction
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. ?A;- Categorizing Software'- How Defined is It°
The following subsections on standard software,
customized and custom software, and bundled software have

o an important funotion from both the software vendor s

B _point.of-view;and_thelsoftware-user-s point of vdew.

Determiﬂins_the degree of'definitioh of the software to

be furnished by a vendor and bought_by a purchaser is

basic to belng able to lay out the contract detaiis. If

e vendor purports to be furnishing standard software while

in fact delivering largely custom software, both vendor
';]and,purchaser have a problem! _The following.discussion
3famay be useful.. .' R PR |

1. Standerd Seftware

'Standard software' 1is software exactly like soft-

-_Ware alreadv.in'use. For example, if two users have |
r-_exactlz the same utility sort program - that is standard;
| software. . o o |

_ One'distinctive aspect of.standardfsoftware dS'that
d'a fault.whiehlaffects,one user s likely to affect other
c-users. As a result, if a fault appears and is fixed
.-for one. user, all users end up getting that fault fixed
_whether or net they were troubled_by i£t. Each patch or
new version~for one.user beoomes_a-patoh or new_version
for other users. B |

One advantage of standard software is that prospec-

c;tive users are able to see the software in operatlon at

existing user sites. This ability to get somethang-that
Part III, A-1l | ' -




is ekactiyﬁiike;existing software“siﬁplifiesjdefini}
tional proclems'for both'vendor andcprOSPECtive usei.
' The most important aspect*of'standefd'softwaré is
B that it is stable and is normally well defined in .
'.terms of documentation and.- known capabilities and limita—
tions.'“” .

" a, Maiﬁteﬁance Img;ications

Standard software is easy to maintain only to the
extent that it remains standard. If the vendor furnishes
source code ‘to a customer andrthe customer makes modiflica-
“tions tc'thefeoorce-code,,the software no longer is
readlly mainteinable‘b# the'vendor} It is a good'idea
for_the vendor to 1;mit;hiS~mainteﬂance fesoonsibility N
to maintaining'only”unmodified software (see Section E. 7 e
for some 1anguage ). -

b. Marketability Through Distributors and OEMs

Standard software, because of its highfdegree:of
definition, can be and often 1s marketed through distri-
_butors_or ‘OEMs. When marketed through knowledgeable
' distributors*orchMs, the warrantiés filtering'down to
| the end user are’ usually pretty weak - the dis tributor
or OEM will pass on less 1in ‘the way of warranties than-
he'receives from the proprietor"but will not pass on
more! | N

'2. Customized Software = -

'Customized software’ is standard software that
'has had modifications made to it to fit the particular
 Part ITI, A-2
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'customer;' For example, standard software may produce a
family of financial reports for the customer but the

customer wants some reports in a different format and

wants some new data accumulated and reported Existing

'programs are modified to permit the new report format

| and data accumulation. d

a; Customer-Variable Data

Although the introduction of customer unique data

_ into a standard program is often thought of as customi—

: it.zation in fact, it is more in the line of installation-

support than customization of the standard program.

: Good vendor practice is to make sure that the customer o
t'can readily install new versions of the standard software.

without having to reinstall customer variable information.

'b. Maintenance Implications

Programs that have been modified to fit the parti—

cular customer become unique to the customer (at least

to the first customer!) ' Good vendor practice is to

-_make the modifications in ‘such a way that they either

become incorporated in a new version of the standard

software (in which event the. customized element disappears)

:or become a custom program which is separate and dis—
:tinct for maintenance purposes. Either course will mini-

mize maintenance effort on the part of the vendor. of

course, customized software disappears - we are left
elther With standard software or  with standaro software

plus custom software.
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3. Custom Software

| 'Custom software’ is defined as software unique to

a particular customer. Of course, what was custom sof't-

.ware for the first customer may become standard software

upon subsequent sales.. The sale of custom software may

- be intimately related with the sale of some standard

software - or it may stand entirely separate and apart

_ A contract programmer provides custom software.

iSimilarly, a vendor preparing a special data conversion

_program (to operate with the vendor' J standard software),

;is preparing custem software. _;'” S |

| The distinctive aspect of custom software is that

_it neither exists ner is fully defined at the beginning. =
As a result, operating documentation and program documen— o

| tation is available only after the custom program(s)

) have-been completed. Typically, the better custom soft-

ware is defined in the beginning, the less chance of

vendor-customer disputes.

Q;i Bundled Hardware and Software

Bundled hardware and software occurs when a hardware
.manufacturer also furnishes software to the customer as
part of the same transaotion or when an OCEM furnishes
both’ hardware and software to the customer. The'so-
called turnkey system vendor typically provides bundled

_ -hardware and software.-
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. The degree of bundling is variable. An OEM for
.Digital Equipment Corporation may be providing standard
commercial hardware in conjunction with-a part—stgndard,
.:Q pért-cusﬁom‘so:tWare;systém; .The“trahéaction~méyibe
_ struptured 80 that fthe ﬁaﬁdwaﬁe tfaﬁsactibn is oniy'
' pa.rtia.ll‘yr connécte’d to the software transaction - in
other words, partial bundling. From the vendor's view-
..ipoint the best situation is to ha#epas'much contréct S
: séparaticn'as.p§351ble:bétwéen_thé hardWare7transpéfion

and the.software-trahsaction 50 tﬁat.a.sdftware sguabble

owinl not'causé-tne'hardwaré to kick back to the OEM

vendor. (A combined Equipment/Software agreement

appears in Appendix F)
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.B.; Deliverables - Packaging the Product

Although software is an intangible with a strong

- service element it is usually sold as ‘deliVerables'
~plus promises and.restrictions or - conditions. An adequate

;‘_definition of just what ie being sold even . for a’ single

vendor, will vary from product—to-product

Defining the software product requires a good deal

h_of'effort and thought Unfortunately, there aren't any

'fshortcuts.

The concept of 'deliverables' is a useful one in

}designing software agreements.: Laying out Just what the

vendor is promising to deliver lets both parties know

_where they stand.

One deliverable is clearly the standard program or

| _programs.' It (or they) have‘a name and a description-

“f(other than the marketing description) Usezthe-name

and. refer to. the description.

I the customer is going to install the software

_ himself it 1s a good idea to define the media and format.

A list of prerequisite elements of software or hardware
should be either'in the system descriptlion or laid cut
separately. | | |

If on-site trzining of the customerfs operating

- personnel is included, the tralning will-require'the

_c00perationfof'the'customer. This kind of installation
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_support becomes a deliverable if defined - e.g.:
"one day of senior systems analyst support on :
. 8ite, scheduled by agreement between vendor and
customer " : _ |

| Similarly, if training 1s to be furnished to customer

Iemployees (such as input operators, etc ) it is also a
'.good idea to define that training and cast it in the form
Iof being a 'deliverable' ' For example,
L "three contiguous days of on—site instruction by a
vendor instructor, scheduled by agreement between
vendor and customer"
makes that training a deliverable and is far preferable
to a promise stating "Vendor will train customer s input/
"output operators e . | '_ . | ;'
If training materials, operator manuals and the like —
are to be provided to the customer - use their names and
quantities to make them deliverables. i'

St1ll another deliverable can be installation sup-
port for conversion. This support becomes a deliverable
_if defined in terms of a limited commitment, e. g;{ |

'."Four days of analyst support on-gite to ald
. customer in conversion of customer filles,

scheduling to be by agreement between customer
and vendor prior teo software installation.
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C. Pricing the Software Product L

l.- In General

Pricing the software product is inextricably en~-

7tangled in ‘the functional/legal definition of the soft-
| ware_product and-follow—on~servicesgf At one_extreme,
an "As-Is" license can be clear cut with no mandatory

| follow—on_ohligation for support and no warranties for

satisfactory operation.’ However, most software sales do

‘;'have'scmefinitial'warranty'obiigations'andeoilcweon

service requirements. 3Thetsoftware'pricing'area.is.in

,_a state of flux.__

This section considers some factors that go into

B pricing software from the Vendor s standpoint.

2. . Some Basic Pricing Considerations

In an “As-Is" sale of a permanent license, the cost

_of producing the standard software product Cduplicating

a tape in.thekdccumentation) is 1ik313;t° be trivial
compared to the price of a permanent_license; _Fo} most
software sales, however, the determinationuOf.a price in
a rational manner may'gg;g beidone in;conjunction with a

detailed'definition of the complete software product. It

fris'helpfnl'toithink of noSt softﬁare:sales'as haﬁing a

fixed price portion and a variable price porticn.

e The fixed price portion 1s limited tc
deliverables.
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' ® The varilable price portion consists of
elements that may vary from customer to
‘customer -~ travel and living expenses, -
telephone charges, additional installation
support, preparation of specific programs
and/or documentation,-etc. : .

~In addition £o prioing deliverahles, take a very
 eareful look at the warrantiles included in the software
license. No matter how carefully drafted'the:deliferables
are in a so:tware.agreement, allooseowafranty‘may still

- put the vendor in a pcsition,where helmay ha?e.proﬁised

. happiness (a variable coﬁcepo!).for a fized price.

3.' The Two-Step Approach to PrioingﬁPoor_z
Defined Soitware Software ‘

A pricing tool that may sometimes be'helpful.is that
~ of quoting a fixed price for.the packaged speoifiea
'deliveéables'aplﬁs an additionalifixed'price:to pfoduce
both a specification and price.quote-on'speoial pr‘customg
orograms This two-step approach to poerly defined soft-
'-ware can substantially reduce the risk for both vendor

and customer.

4, The Use of 2 i'C:L:I.cléz'-Pi":l.c:ing.EZLez'nent-'

One traditional problem in software licenses is that
license fees and maintenance oharges are usual y indepen—
dent of the amount of use of the software by oustomers
As a pricing matter, higher use usually means higher value
to the customer while lower use means lower value to the

customer - and the vendor price is based on some assumptlen
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| as to the amount of use by his typical customer.-:

.1 Restrictions to a single CPU may furnish a rough quan—

titative limit on the amount of use - but that limit -

tends to increase with each niew generation of hardware .
thereafter and is not. a very satisfactory long run kind

st limitation..

Some vendors are switching to a direct 'click‘

-usage charge for software that lends itself to a trans-_
'action count, number of output pages cr some. other

obJective measure. The-use-of a charge based on such

clicks' may permit the software vendor to offer a jower

.permanent 1icense fee or lower base term monthly charge
while providing some protection against a very large amount

-eof use for tbe minimum license fee.t

_ The. user may be able to better justify a scftware

f'purchase if usage charges bear some relationship to his

use (and savings). Where the user achieves full use of

‘the software product only over a period of time, the

click charges are lower'in7the.eariy part of the license.

5 Maintenance Pricing

The most common oroblem in maintenance pricing is
that of under pricing the_maintenance services. ;Pricing
on the basis of one percent nertmonth {(or some ctner per-
centage formula reiated to tne permanent. licensesfee)
usually'nas'no relationship to'reality In some . cases

£ will be too high - and in some foo lcw.
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Factors that enter into the pricing of maintenance

services include the following.

o

'Standard Software. The amount of support
. needed for genuinely standard (multi-customer)

portions of the software. (Important also
is: whether the updating of standard portions
13 accomplished on a generalized multl-
customer basis or whether: changes must be

- made individually to each customer's versicn)

Customized/Custom Software. The amount of

- customized software or vendor-developed soft-
" ware unique to the parficular customer. One
- possibillty 1s to support unique software

' - only on a2 time and materials basis.

- Enhancements. Will there be no-charge -
:"enhancements - and what will the effect be

'f&on maintenance effort required°

Training; iAny continuing training obligations”

Variable Expenses. How will variable expenses

(telephone, travel, etc )} be handled°

Administrative Effort. What level of adminis-
- trative effort will be required to monitor

each customer to ensure software maintain— :

= ability by the vendor°

~ Price Breakdown bzﬁProgram. Can prices be

broken into program—by-program charge basis?

(See Appendix H).

‘Price Breakdown by Level of Service Required.

Can price be broken into optional serv*ce

'levelsﬂ (See Appendix BY o
' Click Pricing, Is click pricing usable and

appropriate as a term license element of
maintenance prices°
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'D.  Software Buyer Product Definition Considerations

-Any softﬁaré_huyer should doda'rough.productﬁdefini-

tion for proposed software_purchaSes, ‘The buyer ﬁith no

:ri'inhernal'naintenancefcapahility-is'infquite a different
_position than the buyer with a sophisticated systems and
‘prcgramming staff capable of maintaining the purchased
-software. The performance of self analysis by the buyer

Piis a vital (and unfortunately often overlooked) step.

-The following checklist questions may be helpful in

defining the wanted software 'product'

-f,l;*fMaintenance Considerations

:'°[7Do we now have (or will we have) the ability
- 'to maintaln the seoftware? If so, who will
Cown improvements which we may make?

o If we are relying on’ the vendor for main—
" tenance, what kind of response time is
necessary if we have a problem? :

°  How much continuing support wlll we need
other than bug-fixing° _

@ 1Is there any likelihood that we will want to
: change hardware or operating systems in the
Toreseeable future - and what kind of assur-
ances from the. software vendor are needed in
i this regard°

e Will we need continued training of our person-
. nel (particularly new personnel) over a period
of time? _

2.ijonversion o
° If conversion is required what support will

be required from the wvender and over what
period of time° ‘
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© Is it possible that programming changes may
. be required due to information discovered
during the conversion process°-

Acceptance'Testing

°. Are we. willling to take the vendor s say—so
as being adequate° '

_° Should We insist on acceptance of the soft-

. ware being an all-at-once thing or are there
- some chunks or features which we will take
~later? : L

© If there are'to be'later—delivered portions,

are they essentlal portions, the lack of
- which would have caused us to look elsewhere
for the software° : :

=The Environment

'._° Will the software be at a site with multiple

computers capable of running the software -
and will we want to do so?

©° Is the computer site likely to change°

©° Is 1t possible that we may move to decen-

‘tralized computlng and would that affect the
‘use of the software?

Proprietary Rightsl:

t° 'What security can we.,. in fact, offer the

_vendor for his proprietary gsoftware?

o Are. there present or future ownership interests

-that we could (should) have?

ROlE_Of the Softwares‘f'}

° How hard would it be to convert to alternate
‘software - what happens, worst case, 1f the
software dies and the vendor has dissolved?

o  Might we want to offer a ‘'service' based on

the software to. afflliated or non-affiliated
companiles - are we permitted to do so?
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E?f Income Tax Considerations for the Software Buyer

'il.' In General

One 6f the most frequent questions encountered on

“the part of software buyers is whether or not the Invest-
'fment Tax Credit can bé used’ in- conjunction with buying

”_software.' The general answer to this question is"no' -

although there are some ‘cases in which the Investment

- Tax Credlt may be successfully claimed for the purchase

of bundled software. (See the ITC section below)

For general income tax purposes, the taxpayer is Pe-

'hrquired to be consistent in either writing off software
fexpenses as incurred or: amortizing those expenses over a
:period of years. Unless a particular software purchase is
.tsetting ‘the. buyer s tax accounting policy, the amortize/

_expense decision has already been made.“

2, Maintenance"Fees and‘Term“LiCense Fees

Maintenance fees and term license fees are normally

expensed by the;user as they arefincurred}?'Affront end

:payment {e.g. for installation charges or a front?end

licenSe_payment) may be'either'expensed;as incurred or

- Written'offfover'the.term'of the agreement so long as

the User-taxpayer is consistent.'

3. Permanent License Fees'

The general rule on computer software costs is that

Vthose costs may be deducted currently or.they may_be amor-
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_tized over a period of five years (1ess, if shown as approw

priate) Software expenses must be consistently treated

- 1n the same way by the company.

I software is bundled with hardware and the price is

not shown separately for the software, -the tctal amount

~must be amortized over-the_l;fe_of_the hardware,

u._ The Invastment Tax Credit

The Investment Tax Credit (ITC) 1s available only in

| connection with Section 38 property - Section 38 property

is defined as being solely gible property. Even though

software may be considered as 'goods' in some cases for

purposes of the Uniform Commercial Code, the Tnternal , TN

'dRevenue Service does not consider software as being

'tangible'; .Although the tax water continues to be,tested

by some software purchasers, the general rule is that soft-

-ware does not‘qualify for 1nvestment'tax credit in that 1t

- ds not tangiﬁle.

The exception to the ru;e;is where the software and
hardware-are_bundled togetherhfor e_single price. gFOr
example, assume the purchase of a sophisticated:word pro-
cessing system which inc;udes softmare'witncut theiscft-
ware being separately priced. If other requirements for
the ITC are met, the ITC may Ee'claimed for the entire
cost of the'mord processing system_even though it 1s clear
tnat_the software element makes'np:some unstated pert of kﬁ;
that price. | | | ”
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From the software vendor s standpoint an attempt to
bundle normally unbundled software and hardware into a
'single price ¢can create some sticky problems in developing

fa,payment schedule and.in drafting provisions splitting out

software and maintenance.
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IV. THE SOFTWARE CONTRACT

| This section of the book considers how- a contract
is formed*—fin_particular;-some-general'contract'prin-~

¢ipals and clauses“are considered as well as Specialized

. aspects of Software contracts Problens can'arisegif

:fthe vendor and customer ‘do not understand the contracting

coffer/acceptance mechanism and the function of an inte-
'._'gration clause in a contract. | _ d_ _ "_
Software warranties are, of necessity, quite different?d':
'from the warrantie51given wilth hardware ».this section

includes Uniform Commercial Code provisions that may'be'

applicable, same specific'warranties-that“shonld'not be

made (or at least, should be made only with great caution)

and some warranties that provide some safety for the ven-

'dor while giving reasonable comfort to the customer.

Other specific contract areas that are considered

include 1nstallation/acceptance, excusable delays,:the

' patent and copyright clause,’ contractual protection7of
 proprietary rights, and fundamental format design for a

- software agreement.
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THE SOFTWARE CONTRACT
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' PART v -
THE SOFTWARE CONTRACT (Cont'd)
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3.
._5.

T
8.
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Proprietary to the Vendor
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‘Use Restrlctions-
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A, The Contract Offer/Acceptance Mechanism

1. In General

Sometimes a contract is presented by one party and

 accepted, as it stands, by the other party.- Where one

':perty:has enough bargaining strength that party 8 con- -

frect may be presented on a "take-it or leave it" basis.
| More often, contracts are the product of negotiation.

'between the parties. A typical sequence might g0 some-

._ thing alcng the fcllcwing 1ines :

| _?fvoffer by the vendor e'

’céiocountercffer by the customer

'.o':counteroffer by ‘the vendor

-°waacceptance by both custcmer and vendor by

"signing an agreement
It should be ncted that contracts do not always have

:to-be in written form. Oral contrects.can be as valid

-~ and binding as written ones. For example

® vendor "I'1l let you use the software fcr
$500"

° " customer "I'll take that deal." |
| Oral'contrecte*ereonotfusuellyea good idea'in the
business context in that proof cf*the:contract ma& be
difficult - and there are certain situations in which
':-en oral contract 1s not velid even: if proved.
o In the first example'above Ccffer, counteroffer;

 ete.) the contract that was'formea'was:based upen. the

Part IV, A-1




"_last'offer‘before aeeeptance ofithe agreement ty both
'pmwug'-“m' _ . R _
: Acceptance of 2 contract may sometimes be based on
_:actions by. the parties that show there is, in fact a
contract - even though a written document has not been
signed.,:Whether or notf any or all of the vendorls;form
r_'contraot provisions will apply in.that:sitdationﬂis open
,;to question._ It_is”clear'thatea written, signedrcontract
provides the best‘proteetionrfor 5oth customer and{vendor.
| Sometimes two gquite di:ferent.contraots are sﬁgned
by both partiesﬁcovering tne'sane-transaotionr That

situation is covered in the next subsectlon.

2. Customer Purchase Order . Vendor License
Agreement :

| . Manj_companies'requirthhat'all'purchases (inrluding

| fthose'of software licenses) be made on-the company's stan-
dard purchase order form, which must be signed by the ven-
dor:“:The'terms:and*conditions:printed'on the purcnase
order form_have_no_relationsﬁip to the licensing of soft-
ware., Read those terms_and'conditions carefully. |

In a situation where the oustomer and the vendor

'each sign two agreements (purchase order and license agree-
ment) and the terms of those agreements conflict, a court
is likely to view the contract as being 2 composite of the

two documents after knocking out all terms in conflict.
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The rationale islthat where terms conflict there'ﬁas.no

genuine agreement between the parties..'As a practical

_matter, the vendor must get rid of serious conflicts

i"betweenthe-_two forms.

'Customersgare-not consistentiin willingness'toﬁmodify

'their own purchase order fornm. Some companies negotiate

willingly over crossing out part or all of the terms and

conditions on the purchase order form.- With other com=

‘panies, authority to modify the form exists at such a

high level in the organization that as a practical matter,

_the purchase order form stays inviclate! Some possible

: approaches include the following

o negotiate’ specific terms out of the purchase
' order

¢ place on the front of the purchase order a
statement that "the terms and conditions on
the back of this purchase order to not apply"

- @ place elther on the front of the purchase

~order or as an amendment to the llcense agree-
ment a statement along the followlng lines:
"in the event of any conflict between the
terms and conditions of this purchase order
and the terms and condltions of the license
agreement, the terms and conditions of the
_1icense agreement shall control" -

In every case where a purchase crder is to be signed
by the vendor, the purchase order should refer to the

specific separate license agreement covering the software.
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.'_-B} -'The.Integration.Clausel-*

1. In General

- Any well written form contract for a computer system

“Eorlsoftware~will include what-lawyers call an ﬂintegration
~ elause." The clause usually goes along the following

lines:

"The Licensee agrees that thils Agreement is
the complete and excluslve statement of the agree-
ment between the parties, which supersedes all pro-
posals or prior agreements, oral or written, and
"all other communicatlons between the partles re-
lating to the subject matter of this Agreement."_

- p'In addition, a good form contract will require that

‘it be signed on behalf of the vendor at the vendor s home_

:i_office. This latter provision helps ensure that the law

of the vendor s home state will be applied to the contract

(as recited in the contract) But perhaps the most impor«
_tant benefit of home office signature for many companies

'is the assurance that management and legal get a look at

the contract before it is signed Despite the physical

presence of an integration clause in a contract there

are pitfalls - and there are steps that management may

take to avoid them

2. Preventing_Incorporation of Sales Documents by
Reference

The most common pitfall is that of including a sales

document (e,g..a proposal) in the-contract (see also the

Part IV, B-1




section on'warrantiesi.tLUnfortcnately;_it 1s not neces-
'_sary to attach the proposai t°th?t°°n?ra°t te include
ﬁit_;}the proposal may-be included by a simple reference -
for ekample by writing in;SQmewhere above the siénature
‘line: | ' -
| . "Per proposal dated March 1, 108- " _
Even if the proposal had some kind of an up—front
'disclaimer stating that the proposal is not a contract
.that disclaimer gets washed out by the contract reference
to the proposal. Now it is part of the contract And
| you may have promised happiness for a fixed pricel
There are positive steps that can be taken.i .
| 1t Let the marketing and sales personnel know that ?
- .such references in the form contract will not be‘accepted
_; by the hone office without.approval'at the highest level,
{Period.. Let the salesmen'hate the burden of puiiing any
_particular elements out of the proposal that might Drop-
| erly be 1ncluded (in manegement's view) as oart of the
contract. e | :
2. Hhen a contract 1s received:by the home office
'for_signature and it includes a.reference to'ggz out—
. side document, it should be accoﬁpanied Dy a copy of this
document. Even standard price 11sts should be attached so

an old price list does not get out by accident.:

3. Make sure that z changes to the form contract

are reviewed wlth your lawyer (preferab;y with a-computer
~ Part IV, B-2

/




lflawyer). sChanges that appearrinnocuous-to mahagement may
“cause unexpected legal effectsl_1 - | :j
4. Make sure that ‘the paper shuffling process pro—

-ceeds rapidly enough s0- that a customer-modified contract

'_does not get accepted through performance on your: part

You can accept 2 contract by act as well as by signature"

3. _Industrx Practice,.Course of Dealing-andg-
‘o Consultant Posture o _ e

- There are'some other-circumstances'where 2 couft'
'.fgig__ allow outside information to affect an otherwise ;;_" :
. unmodified’ form contract with an integration clause. The”i

5.following situations might permit the customer to bring
in informatioa outside the four-corners of the contract=
| document'itself. ‘Note that the word used is 'might' -
not definitely will. These situations are

]

° industrz practice differs from your practice
and the contract 1s silent on the particular
'point :

° you have had a course of dealing with the
customar extending over a pericd of time
- (usually more than a year) and you have
established your own practices between
you - and again the contract 1is si’ent an
the particular point

®  you have come on strong to the customer in
a 'eeonsultant' posture as being both expert
- in your fleld and knowledgeable about hils
- operation - and the customer is unsophisti-
¢ated in the computer sense.
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The presence of anykone'of the three sltuations
noted above should ralse a caution f1ag.'_Wﬁen.in ﬁoubt.
"check with your computer-lawyer as to the'possibie?effect

" in-the particular situation.

o
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“C.  Warrantiés and the Uniform Commercial Code - |

1. In.General'

All software is sold or licensed with warranties

. and remedies of one kind or another. If the contract is,

:'in the eyes of the court too restrictive in terms of

disclaiming warranties ‘and - limiting remedies, a court may
supply warranties and remedies from the relevant pro-'
visions of the Uniform Commercial Code (UCC)- Packaged

software and software included as part of a system sale

tends to be treated as 'goods‘ under the UCC.

: Warranties are probably the most tender area for

"software contracts and license agreements. The best

insurance asainst future litigation (or the future
ability of a customer to hold your feet to the fire) 1is

through careful control of just what warranties are given

"rto the customer

' The best point to start in order to understand wWar-

ranties in- the legal sense is by taking a 1ook at the

Uniform Commercial Code provisions i

2:_ The'UniformrCommercial”Codeﬂwarrantiesv}

In §2 313, the UCC says (freely paraphrased) that

an express warranty is created by

° any affirmation of ‘fact or promise made by
~ the seller to the buyer or :

¢ any description_of the goods
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_ | . .
Note that the fact Promise or description must be A

- part of the written contract ir that contract is intended
to;be,the complete statement of the bargain between the
parties.u |

UCC §2- 31# says that there is an implied warranty

~that the. goods are merchantable. Merchantable goocs-

.are defined as:

~° . belng able to pass without ohjection in
: the trade

@ 'being it for the ordinary purposes for. which
. .Buech goods are used.r

;UCC §2—315 covers the implied warranty of fitness

_ fcr“a-particular purpose.- The particular provision,:a
brief one, is quoted here in its entirety. |
"Where the seller at the time of contracting

has reason to know any particular purpose for which
the goods are requlred and that theibuyer is
relying on the gellerts skill or judgement to
select or furnish suitable goods, there is unless
excluded or modified under the next section an
implied warranty that the goods shall he fit fcr
such purpose.”
‘Most software vendors do not want to give that

kind of warranty! Fortunately, """ it is possible to design

appropriate warranties fcr a software oontracting situation

and to exclude the UCC warranties. It is not however,

possible to exclude all warrantiles except in the case of

a straight "As-Is" sale. i' ” :

[Note that the relevant portions of the above ucce Sections

appear in full at Appendix DJ.-
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'f“j_ ' o. Software Warranties that Should Not be Made .

l._ Freedom from Bugs or Coding Errors

) Some software licenses include a warranty along the
'-ifollowing 1ines,__” |

"Softco warrants the licensed software to be free
of program coding errors when :installed.”

This kind of a_warranty;should“not be made in that
" form for several reasons: _
‘a. Software‘of'any sophistication is.rarely.bug-
“free even ‘after years-of usetf_Whatitne.cnstomer wants
is"software”that is ‘stable and'performsfsatisfactorily._
_When a bug is discovered it may be necessary to fix the .
;bug for a stable effective operation - or it may be -
‘fﬂ‘ .1.possible to avoid the hug through operating procedures‘
L with little or no impact on the software stabil*ty and
effectiveness from the customer 8 viewpoint.

b. Trivial bugs can be unreasonably expensive to fix.

Sometimes a minor bug- or'coding error (from the customer 5
point of view) may requlre an inordinate amount of program-

ming effort on the part of the vendor to fix. For example,

suppose that a particular sequence of terminal coperator.

actions causes the program.to fall, and tne-failure'is

traced to inadequate storage allocation to permit that

| Sequence. - It mlight be possible'tO'cure the problem by
rewriting the-operator's.instructionalcguide rather than
restructuring and reworking several programs to permit

/5\ larger storage.
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c«' The Vendor s Problem Can Be Permanent

| Software maintenance contracts tend to provide, for
a fee, the same warranties that were provided in the
original license agreement As a result a customer may
have_a-permanent abi;ity to“holdrthe.vendor s feet to the
‘fire over bugs or coding errors that have no practical
effect-upon the,customer's-operation'of the software.
Note that there_arg_forms‘ofrthe."freedom from bugs"
 warranty that can be given. Those affirmative warranties
are discussed_in Part IV, E. | N
2. Fféedom'ffcﬁ'nefééts in Material aﬁa-chﬁmanshig |
Software should not ‘be warranted as if 1t was hard- N
ware.” Probably the clearest example of 2 software War-— |
ranty that should NOT be made 1s the following: ;i"

"Vendor warrants that the software will be free
from defects in material and workmanship."”

Such a warranty may be appropriate for hardware con=
tracts.. Unfortunately, warrantles framed along that line
are still seen in some contracts which include software.
In particular, a warranty of that nature has_been;used for
‘bundled systems (hardware and.SOftware) and_in-coptracts
for computer oontrolled machinery. Such a warran%y is
simply_inappropriate for software. Software of ary degree
-of gophisticatlon - or software including ané fcastomized'

elements - probably does not satisfy the warranty.
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_3 Warranting the Proposal )

- Another warranty that should not be given (or at
least should not be given without careful soul searching)

is the-express warranty-that comes‘ahout by incorporating'

L a sales document, such as salesman correspondence or a

sales-oriented proposal as part of the contract. '(In _

'_ this connection see the section on the “Integration

L Clause") Sales documents, such as proposals tend to
promise happiness to the customer.: If such-a document
tis included in the software contract by a simple refer- |

| - énce above the sisnature 1ine in the contract you may

have promised to deliver ’happiness'.rather than de—.

_livering defined software or a standard package.'

u, Exact Conformance to Specification

A warranty that should be given with caution is the

i_following'

"Vendor warrants that the software will conform
“with the attached specification.”

A warranty of exact conformance with the:specificae

' tion can be reasonable if the software actually does-con-

'form enactlz'to-the specification. The“specification

may be a neatly refined accurateispecification‘for'an

”existing’package. on the-otherfhand the specification

: may include a not - so well defined statement of a2 new

feature or modification.
Most software contracts covering packages*have war-

ranty provisions. intended to cover standard software.
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| The package itself may be fairly well defined in speci-
'_tfications. " The oroblem'arises'when'that”contract is used
l:to cover multiple chunks of software in varylng stages
..of definition'

o g fully defined basic standard software
package; _

- ® ea partially defined but not yet built enhance-
ment to the standard package, and :

e nsome customized software for the particular
-~ customer - which may be defined functionally
if at all. :
Now the problem becomes apparent " Unless additional
’contract 1anguage is considered (usually by way of an

| amendment) the warranty of conformance to‘specifications

now covers all three of the above_listed software elements. o
5.. Vendor Performance Without Customer Cooperation
Many, perhaps most, software contracts require
- cooperation from the customer for-the vendor to perform
in a timely fashion. The need}for_customer cooperation
should be placed in the contract - or the customer'mar be
- able to give the vendor a very uncomfortable time. Some,
- but by no means all, of the areas in which customer
cooperatlion may be required are |
¢ +timely installation of hardware meeting the
requirements of the software
o machine access for program development
testing and/or debugging _

N
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help in'tracking down bugs ({e.g. furnisﬁing
dumps, furnishing problem reports on the
: vendor s form, etc.) -

prompt installation of patches and new ver—

- slons so that the customer 1s running on the
‘software that the vendor thinks he is!

access to key customer personnel for system

definition _
timely response to vendor questlions _g

preventing inaccurate customer-furnished
information (or making changes at the custo-

mer's expense).

There are no simple cure-alls for the potential prob-

1ems-listed-above. of course not all ‘the problems have

'applicability to any individual software ccntract.g The

- problems are, however, most 1ikely-with software contracts

that include substantial development or ihstallation _

efforts by the vendor.

There is no single-answer‘from the-vendor‘s-view-

point. Some tools that can be used by the vendor-dnclude

Q

- the following"

include customer warranties in the contract
(e.g. customer sign-off on system description)

inelude 2 disclaimer (e g. "we are net - .
responsible unless things are as we think
they are") _ .

include a contract statement that this is
a jolnt effort between vendor andéd customer
and that the cooperation of both parties
will be required

do not permit customer-requested changes
without a wriltten 'authorization' track

. yecord.
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- The best contract is one which makes an accurate
description -of the responsibilities and risks of both
parties. The above checklists of possible problems and
tools may be helpful o R
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E. Making Affirmative Software Warranties/ﬁemedies .
The previous section talked about software warranties
that should not be made. This section discusses how to
make warranties and limit remedies. Remember that.
0 A software warranty is usually a promise
: that the software matches a descriptior
o or performs in a certain way. :
to'1A'remedy 1s'What the Customer%gets'ifﬁthe'
- softwareﬂdoes not_comply_with the warranty.
'l. Use Scaled Warranties/Remedies Wherne ' Aoprooriate'f
Prcbably the most common fault 1n software contracts .

. is the providing of a single warranty*for all the soft-

‘ware covered by the contract without spelling’ out excep-
'”_tions. Usins a. single warranty ie fine where only a
':'sinsle type of software is covered.by the contracu - for
:fexample, a stable fully-oefined package. But inclusion

| of both such a. stable package and ‘either custom/custom-

'ized software or third party software under the same

_ warranty is an invitation to trouble. mhe particular
problems that a single warranty may introduoe include:

| © inadvertent bundlinéuof all'software:into

a unlt - thus postponing acceptance of any
software element and ‘extending the warranty
-period : : : :

© the furn*shirg of a warranty on any third
party software elements stronger than that
received by the vendor from uhe tnird party
software source

< providing the customer an abil‘ty to get

out of the-deal 1f any software e’eneru
falls to meet the. warranty. :
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| This section of the book will consider the struc-
_ turing of levels of warranty and the types ‘of warranty

'_that can be made at each level.

2. Consider Definition by Remedy

C Software warranties are often defined in a reverse

-fway by specifying the remedv or level of service. For
'example, Type I software might be defined as receiving

‘prdmpt response to service requestSwand an 1ine access

via communications. for bug-fixing by the vendor. Type

I software, in this example, would receive the highest '

1eve1 of warranty_and of service,'EThe_lowest 1evel:of
;warranty, say Type I1I, might be defined as receiving
- an “as-is"'warranty with a promise to provide, during
_zthe warranty period any new releases or changes made
generally available to the vendor s customers or re-
‘ceived by the vendor from a third party (if the third
. party was. the original source of the software)

In scaled warranties, each chunk of software is

_ assigned a warranty level (e. s.."Level ). The'sdft-
ware form contract then includes a description of each
level of warranty/remedy, enabling the customer to

. quickly ascertain what kind of warranty and support he
will be'receiving for each-chunk of'software. For-one
illustration of scaled warranties, see the form Main-
tenance Agreement in Appendix H |
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3. Standard Software

Standard software has been defined ‘as software that

..._is stable, well-defined and in active ‘use at multiple
hjlocations.- In general the customer has the ability to
. -see standard software in aotion (whether or not the
:_customer chooses to exercise that ability) Standard |
software should have a description which can be warranted
;ito be fairly accurate._ Any description of the software,
| ;whether short or long,rshould be looked at carefully to
'make sure that it represents a statement of current stan- .
> I_ldard software without including glossy over-broad mar-_ .
'.keting statements or elements that are, in fact develop-

- mental in nature.

A standard softwarerwarranty.marﬂrun-along'the

'“following lines: -

"The software furnished under this Agreement
is warranted to conform to Softco's [specificatiocns
for] [description of] such software in Exhibit B."
The ‘square brackets ‘indicate an alternate.forn of
statement. The exhibit itself may include a reference
to a particular Softeo document. |

Where a warranty period 18 used a remedy provision

- may run along the following lines:

- "For-a period of ninety days followilng accep-
tance, Softco will deslgn, code, checkout, docu-
ment and deliver promptly any amendments or alter-

ations to the Software that may be required to
correct errors present at the time of acceptance
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' of the software and which significantly affect
performance in accordance wilth the specificatlons.
This warranty 1s contingent upon Customer advising
Scfteco in writing of such errers, in accordance
with Scftco's- prescribed reporting procedures,

- within ninety. (90) days from acceptance as defined
herein."

L __In the example above, the phrase and which signifi—

:;cantly affect performance" effectively excludes fixing

of trivial failures to conform to specifications._

There is no great magic about any particular set of
words used for warranties or remedies (providing that

- the Ucc provisions are kept in mind) - but it is'y ery
;1mportant to match the warranties/remedies to the soft-

ware actually being provided.}

4, Customized Software

Customized software has.been defined as. Standard .
software that has been modified to fit the particular
customer's requirements The 'customization' may be
"done'entirelyiby the Vendoruthbut_more_often it Ls:a
"oooperative efforf between vendor and customer. _A;—
though the standard:software;portion qualifies for?the
‘standard software warranty, the customized_elements are
usuelly not solely within the vendor's control. Tne
key is not'to warrant the-customized elements beyond-
the point that the customization is exolusively in the

vendor's cortrol.

Part iv; E-l

\ :



. One way. to~handie customised elements'is;toeperform

-the work on 2 time and materials basis. This is'aﬁ
- appropriate route where the amount of effort required is

.'.‘ unknown at the time of contracting Of course, workins

on:a time and materials basis large1y avoads warranty/

,remedy problems._

If a fixed prioe is quoted for the oustomization,

| -one or more of the following tools might be helpful.

o invest the time to fully define the oustomiz- '
: atlon to reduce the risk S

e Hhave the customer: affirmatively promise
i.fpeople eooperation an& aceess to resources

: °:‘der1ne the customization effort in terms ef
the amount. of time. (programmer days) to be
'Qdevoted on a. 'best efforts basis '

_ o take the risk by doing the customization

pricr to contract. if the changes may be
_usable by multiple customers. -

5. CﬁstoﬁsSoftware

Whereas oustomized software involves sotie modifica-

tion to standard software, eustom software implies the

'creation aof a new program or sef oﬁ programs'fromfscratoh.

By definition, oustomasoftware‘isadevelopmental'ioInature.

The warranties andfremedies_that'arerfurnished'with custom

. seftware depend almost completely upon the degree of

definition at the time of contract. _And,’even given the

~best c¢ontract, custom_software‘involves oooperation be-

tween vendor and customer ané some.degree of administra-
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' tive effort on the part of Both to track the changes that

almost inevitably crop up during the course ofidevelop_

| 'ment. If the custom software is well—defined 1t is

- possible to use a. warranty/remedy along the lires of the

standard software warranty/remedy outlined above. In
addition, the vendor should consider including either in
:_the”formlcontract af"as sﬁecial°coﬁtract'trovisionsé
f_applicable to the custom software,_some of the following
'provisions*. ‘ o | -

o a'requirement that changes ordered by the
T customer will-be billed on 2 time and ’
B materials basis

e g force majeure clause that excuses delays
‘beyond the 'reasonable control' of the ven-
or (see Section v G in this book)

¢ - 4if documentation is promised it should
' ‘'be promised on an 'as available' basis
unless the level of documentation fo bhe
provided is fully understood by hoth | . .
parties 5

° spell out areas where customer cooperation
is required (e.g." ‘machlne availability,
acecess ta people, etel) .

® state that after installation or acceptance,
corrections or modificatlons will be made
on a time and materials basis.

Note that most of the abote~provisions take custom
software out of the normal warrant?/remedy provisions of
the form‘contract.' Every case is likely to be 2 little
'different - and the net effect is that custom software

:usually requires custom contract provisions
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€. Bundled Hardware and Software'

A hardmare type of warranty may be siven where from
fthe customer s viewpoint he is buying a piece of hard—d'
:rwere having certain characteristics (even though those

_characteristics are-present-by virtue ot software)g In“
'_'general however, hardware and software werrentiesg_
| should be 8plit even where the contract is for delivery
..ef a bundled system._ Treatins hardware differentl& _

~ from. software works to. the advantage offboth vendor and -

. customer in that it laya out warranties'and remedies in

': a more realietic feshion. Hardware may heve a-'repair

er replace' warranty - but software should not have

';ndthat kind of werranty. S

_ The bundled system vendor should bear in mind that
"’should he fail to deliver-what has been promised the
buyer may be able to reject both herdware and softwere -
- and this_is.probably tTue even though the bulk of 2 N
bundled'eyszem'hae been installed and ie‘operatingéfor
a customer. ‘An 'off-the-shelf' bundled system stands
on a different footing than a system with custom-eie- |
ments. in*the cese'of an 'off-the-shelf' system the
definition will usually be pretty well worked up -;and
both buyer and seller understand what.is.being'bouéht
and sold. Where a bundled system‘transaction has'eome

software elements that are to be delivered later than
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~the basic system (ar hardware eleﬁentshuniQue to the

_particular customer), there can be serious problemss

In this regard, see Section V A (The Bundled System

- Contract) in this book.

:7. 'Limiting'ResnonSibility for Customer Modifications

About the only thing that can be said about customer

'modifications 18 that the vendor can not be responsible
for them! This lack of responsibility-should-be set
| ouf'in thercontraot}" Such a disclaimer of responsibility

.may run along the following 1ines._

"Customer shall inform ‘Softeo in writing of
any moedifications made to the software, Softco
shall not be responsible for maintaining Custo-
mer-medified portions of the software, Correc-
tions for difficulties or defects traceable to

- Customer errors or system changes will be billed
at Softco's standard time and materials rate."
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. Installation and Acceptance zif.

1. In General

Establishing just when software is installed and
.accepted is important when those dates serve as trigger
events for -payment or: the beginning of a warranty period.
"Although a hardware customer is usually willing to accept
“the hardware vendor's. say-so. on when equipment is in-
'stalled (installation equalling acceptance in this in—

ustanoe), the same customer- is not so charitable toward

'Vgthe scftware vendor.

The mass distribution software vendorgmar atp}ds.
*nstallation/acceptance problems by mereiy pronising to
prefund the money if the software is “Feturned withih; say, -
“thirty days. In that instance, the vendor has no'respon--
:rsibility for actual installation and the scftware is sold
_pon an. "as—is“ basis. CIf not returned it is aocepted
| In software sales with a somewhat greater degree of
sophistication the contraot might provide for a payment
_schedule along the following lines

°  twenty percent-on.contraot‘.
o _thirty percent- on asemam'

¢ forty percent on acceptance and :'

° ten percent thirty days after acceptance.
- The date of aooeptance-becomes extremely important

due to the fact that not only'does payment hinge on
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acceptance but, until acceptance occurs, the vendor may

be on the hook for free maintenance service._.

s 2. Installation

Installation of the software (like hardware) tends
- to be when the vendor says it is- installed. Where@an
installation date 1s used~insthe.contract as a triéger

- for payment, it:is important*to prOvide'a promlse Sy the

- customer to have the necessary hardware in place by a

" certaln date. On that cate,-providins'the software is

ready for installation, installatlon may be deemed to

"haVe~occurred even 1f tne hardware7isrnot available.

3. Acceptance

| Acceptance is a much more difficult date %o define.
From the vendor s viewpoint he would like to have the
'.software accepted when he says it Works - but few cus=
tomers will go along with that! The customer, given
'ghis cruthers, would like to live with the software in
actual operation prior to formal acceptance.

The establishment of Just how to determine'when
acceptance occurs should Be'up.front at the time of the
contract. If the software is standard software, tne
vendor should have developed an acceptance test analogous
£o the teSta:run on néwly installed hardware by the

hardware vendor. At the time of contract, the customer
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may examine and: agree to that acceptance test -For
standard software the contract prcvision might be as
follows. ' |

_ . "The Softco Products will be deemed accepted
when they have successfully satisfied the accep-
tance criterla in accordance: with procedures de-
fined in the Softco Acceptance Test or as estab-
lished by Softeco prior to testing. Acceptance
will be performed utllizing the actual hardware
system to be used with the software system."

:The general requirement in defining acceptance from

'lboth custcmer and vendor viewpoints is the development
-:iof the descripticn or specificaticns to the point where
tlboth parties agree that the software is adequately de- :

- tined. Acceptance tests to be Jointly developed by -

vendor and custcmer can present serious problems unless

such Jcint definition is done in advance of the contract.
-Unless the test 1s layed cut up front the custcmer may

have the ability to defeat the entire contract merely

by not agreeing to any particular test.
In a situation where the hardware installation may

be delayed for any reason, it may beccme important to

_provide for acceptance testing on alternate (but similarly

-configured) hardware at an alternate site.

'There~have been-situations in the marketplace-where

a custcmer has ‘used software in a productive sense for a

long period of time without 'accepting"the software.

If a customer is able to postpcne acceptance it increases'
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the finaneizl leverage of the customer over the.vendor
by withheolding the'acceptance.payment and alSonrovides
for a longer period for bugs tolshow up while the soft-
u;ware is under 'free maintenance._ A provision that c¢an
r_help a great deal in this situation is as follows' |

; "Productive use by the customer shall con- | -
‘=stitute acceptance." S

Making productive use equal to acceptance does net
;eliminate the potential problem - but at least it makes

h:the bargain a little fairer by triggering acceptance at

such time as the customer decides to put the software

‘H(as it then stands) into productive operation.

Acceptance problems may also arise where the soft- : ..Kfﬁ
_'ware is not to be delivered all at once but rather over o
a period of time._ Unless 1t is clearly understood by

r_both parties that there will be ne acceptance until all

| the software is accepted the contract should Spell out

L Just what is understood regarding acceptance of individual
parts of the software. The problem often arises in one
.:of the following situations' | |

9. a custom program, not needed for .mmediate
-operation, is scheduled for later delivery

© a software enhancement (now in develcpment)
is promlsed to this particular customer.

_ In both of those situations there are three ques-
_tions_to_be answered with respect to the later delivered
software: S o i ' : o
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(l) How is'the-acceptance pavmeﬁt:to be'handlEd?
(2) When will the warranty period begin° and

- (3) . Is the 1ater delivered software an essential

.f?n'. . part of the deal from the customer's view—

,_pcint or only an optional part of the dea1°
'cFor one example involving later delivered software see
Section V. A (The Bundled System Ccntract) in this pock.

Prcvidingfafgccd‘descripticn'cflthe‘Sthware 1s

'-easy when the software 18 a’ stable well—defined package.

fl Where eome ef the software is well-defined while

.'scme is not - a gccd intermediate eolution is tc provide

'fcr vendcr-cnly acceptance tests cf the well-defined

; rpackage while jointly devised acceptance procedures

should be develcped for the less well—defined pcrtion

- If a jointly develcped acceptance test is to be develcped

after ccntractedit:is.desirable;tcchave‘a distinctstime

'limitation"ch'the?castcmer-furniShed portioas of aﬁ

E acceptahce-teettzjﬂfla SEEUUI

A classic prcblem develcps wﬁén the customer keeps
changing the ground rules cf what is wanted. Whenﬁycu

’dcn t know what you want it is hard to tell when it is

B rinisnedzf
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b, - Dealing with Custom coftware

' Some tools and techniques for dealing with custom—

ized or custom software include the following.
_°,,Use a paid system study approach (for a
. Tixed price to jointly develiop with the
customer the speciflicatiocns for the chunk
.of software. Based on those specifications,
the vendor. can quote a fixed price with a
~higher degree of confidence.

© Use a "best efforts" cqnmitment - agree to
deliver the chunk of software by an "esti-
mated" date on ‘a2 best-efforts basis. '

- 9 Use taut administration by maintaining tight
- -management control over software development
- no customer-requested changes unless approved
by vendor management '

-9 Sgell out "optional" - if the portion of
software iz a separable (optional) element
. from the customer's viewpoint, make sure the
. contract indicates that. Use of a "best-
efforts® commitment to develop the software
- will make it less likely that the customer
can back out and recover earller payments
for a basic package based on failure of
the vendor to provide happiness in the
additional chunk of, software. _

Q@ Live use eqyals acceptance - regardless of
-acceptance testing, It 1s a good idea to

- provide that productive use of the software

by the customer will constitute acceptance.

c Time/automatic acceptance - where acceptance
testing with customer participation is used,
sometimes 1t 1is helpful to put in a time
limit (e.g. "acceptance 30 days after in-
stallation unless reported faults or defects
exlst") and to require the customer to pro-
vide a written description on a vendor form

" of system faults or defects. A succeeding
period of time (perhaps another 30 days)
may be tacked to the periocd to enable
clearing up of faults determined during the
Initial perlod.
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G. Excusable Delays (Foroe Majeure)

4

_We. live in a somewhat uncertain age. Airplanes

._'may be grounded by weather, key employees may leave and
__promises of others may be broken. Although not appropriate

for every contract many contracts have (or should have)

a clause which provides some exouse when things happen

that are outside of that party s reasonable control.

The olause often called 2 "Force Majeure" clause goes

lons the following lines‘ . - _
 "Softco shall not be responsible for any é

- delays caused by Acts of God or any other cause
beyond Softco's reasonable control."_ _

Although many foroe majeure clauses are extremely

ldetailed-listing“such thing as strikes, riots and aots
‘of war, yet the fundamental principle Ls that a party
‘should not be responsible for thiﬁssﬂbeyond his rea;on-

.able control.

A force majeure or exousable.delaj clause is often

a good ldea from both the oustomer’s'point of view and
' the vendor'S'point.of view. The customer may be dela?ed-
in getting the required hardware due to a manufacturer

- foul-up and the software vendor may lose that key

employee-- the only one capable of writing the-custom
program in one week flatl
Although most vendor contracts have a one-wayiforce -

majeure clause operating to thelr benefit, there is no
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- peason why such a provisicn.shcuidchct be ﬁade twofway
if a customer wishes. a |

| An excusable delays clause may become absolutely

: eccential frcm the vendcr s vicwpcint-ir specific flat
..deadlines are given in the contract to ‘give the contract

"time 13 cr the esaence" rlavor. '
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.clause. _
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© H. The Eatent'andoC0nyfight:Cléﬁ$¢'

The patent aﬂd'cop?*ight clause in 2 oontfacf is

a.ntended tO assure tne oustomer of some p*otectfon in the

event t1at it turns out that the software was 1ot tﬁe

'vendo s to.sell For many types OL software and many

customers, the need for such a clause is noc very g*eat

'However with a oautlous custome* or one that is goxng to

place a great deal of buSLness fellance upon the software

‘there w111 be lnSLS*ance upon a patent and copyr;ght

A patent and copy Lght cIause’nay Looklsometﬁing like

"Softco warrants that the use of the softwafe

:furnlshed under this Agreement shall not infringe zany

United States patent, copyright, trade secret or
other propriestary rLgHt covering such- product

Softco. agrees, at its own expense, to defend, or at
its option to settle, any c¢laim, suit or prooeedlno
brought against Customer on the issue of infringement
of any United States patent, copyright, trade sacret
or other proprietary right with respect '3 the
software furnished by Softco to Customer under this
Agreement. In the event that any Softco softwars
should be determined to be subject to the proprle*ary
rzghts of a third party, Softco agrees, at its
option, to: (1) procure for Customer the right to
continue using such software; or (2) replace or
modify such software to make it ‘noninfringing; or (3)
remove such software or portion thersof and refund ko
Customer a proportionate share of the licenss fee.’

Patent and copyright clauses come in many forms -

- gome running several pages long. ‘Most vendors (and

customers) prefer paeent end copjefcht clauses shor:

hem.

o

enough to give ‘the reader z chance of understanding

Unfortunately, the languaga tends to be reminiscent of the




_and copyright eleuee Q'ﬁetice'subeo#ision.(S) in ﬁhe
Cexamslet o |
‘Where one perty pfepOSeS'a'?etenﬁ and ¢opyfigﬁt.
clause, it is important for the other party to determine
“how thetecleuéenﬁay'effect‘his Eu:uie'rights and
ob lgatlons _Partieular7pdiﬁte'ﬁe'iook for include:

o 1if some software is found infringing, what
options does the vendor have? ;

.o who pays Whose leaal etpenses - or does each
"'party pay hls own legal expenses?:

o does a mere threat by someone trlgger tﬁls
. - paragraph or does it take an actual court
declsmon’
Be carefue Wlth patent and ccpyrxght clauses to make
:sure that one partv Ls not warranrlng ownership of |
something whlch Ls, 1n fact owned by scmeone els_. For
'example, if the softwaee contract includes a |
' manufacturer's oneratlna system to be furnlshed by the
softwa;e vendor, Lteehould be madegclear ‘somewhere in the
_céntract thet that”eeefetinv'system does not.beloné to the

.vendor - and therefore lS not ccvered by the patent and

'.:copyrlaht clause
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"hI; tContractual Protection of Prcgrietary Rights

| 1. In General o
:'The software proprietor should include enough con—

tract requirements to protect the trace secret nature of

' his software - while not indulging in *cverkill' by
:-ﬂﬂmaking those restrictions so onerous that in fact |

Ithey will be-waived by general‘agreement between the

software proprietor’and the Scftware purchaser. To

maintain trade secret protection,_the customer must be

required to treat the software as a trade secret which

lﬂhappens to be in his hands for use. As a result the "

":customer is normally required by contract to observe'

rudimentary security procedures. At least pcrtions
of the ccntract restrictions cn customer actions are

for psychological impact - the customer must be ccnvinced

- that the owner is serious about the proprietary nature of

: the software and the need to maintain trade secret Pro=-

tecticn.”
Restricticns should be reasonable encugh that the

customer will be able to live with them in actual opera—

s_tion. It hurts the vendor as much as. the customer (and
. perhaps more than the customer) ir the restrictions
~ are so onerous that the customer cannot live up to

‘them.

° The customer may be hurt by over-strong
-regtrictions that put:hinm in technlcal
- breach of the contract from day one.
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9 The vendor 1s hurt because he is llkely to °
- know of the breaches and, by ignoring them,
- to walve the particular contract restric-
tions. A court might take such a walver
. .as an Indication that there is really ne
'_'trade secret there!

| " The following suhsections consider some of the
rrestrictions that may reasonably be placed on the customer.
(Fer examples of one level of restrictions see Appendiz F
.pages 3-6) e |

2.' Customer Aomission That the Software 4y
roprietary to the en or

The contract should provide an acknowledgment by the
customer that the software is proprietary and the propeﬂty
- @f the software owner.:_Such a otatement_may run along
. the follow*ng lines.._,; | ._ | " | -
< MCustomer recosnizee_that the.oomputer programs,

system documentatlon manuals and other materials

supplled by Seoftce to Customer are suhjeot to

the oroprietary rights of Softco." ;

- The contract should go a little further and have an
Haffirmative statement by the customer that the programs,
documentation and all information supplied in machine
_.readable form comprise trade . secrets of the vendor. Some
customers find thie a little extreme - but are readily
wﬂlling to admit that the vendor 'represents' that such
ls the case. ' |

The contract shoula also point out that scme of the
materials furniehed_by the vendor are proteoted by:the
copyright law. Thie will:heltlnake it clear that the
' ouetomer understande tnatAcooying'isrforbidden except as

specifically permitted under the contract.
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3. Ownership of Specific. Materials i

Even thoush the customer. acknowledges that the vendor

owns the software (as an intangible) the contract should

: spell out what ifr anything, the customer does own. The
'-.contract may provide (as a deliverable) that'the customer
- -emay"own'_authorized‘copies'of'oopyrighted materials, but

'doEs‘notwhaveranyaownership_intereét inuanything'else

furnished by the vendor. .

4. - Use Restrictions

: Use restrictions imposed by the vendor are inifaot

o'a part of the product desoription._ In arriving at Just
 what kinds of uses will be permitted, the vendor indirectly
: defines his marketplace.i Partioular use restrictions may

g include some or all of the following-

°_ A limitation to use by the named customer.
°© Use limited to a named location.

.°"Use to support only terminals operated by
the customer., -

° ‘Use on a single central.proceSSing unit.

© Use on one céntral processing unit at a
time at a site having several suitably con-
figured systems.

Still another kind of limitation relates to just who
is named as the customer. If the customer is a subsidiary
lof'a larger company, future sales of the same'software may
or may not be made to other subsidiaries of the parent

company depending on how the customer' is identif ed in

the contract. Precise identification of 'customer' is an
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important matter for both vendor"and-cuStomer. The 5

customer mist think through what the future may hold in

'”_terms of corporate reorganizations, possible acquisitions

etc. Centralization to decentralieation of computing
" facilities (and tack-aéain) seems to be a routine'long-
term eycle in many iarge companies; 'How both vendor
'_end oustomer look'at a particular contract may depend
~upon which phase of that cycle the particular customer
happens to be inl!
The prudent customer may well insist on the ability

_to assign the contract to'a parent or subsidiary company

”.fas a basic protective measure. The software vendor may

.”enot obdect to parent-subsidiary assignability if he is

content with the rough-cut kind of use limitation that Y
'icomes:through‘allOWing usefon'a single central processor. :
of course;'the vendor counting solely on a'single CPU

_ restriotion_may well be iIn trouble down the road wnen,

.at lea.st theoret‘ically, a single.nowerful communlcating

CPU could serve the entire worldwide need for a partioular

program'

5. Prohibition Against Competition
The.vendorfwill usuaiiy went to.nake sure that the

~customer does not turn around end start.competing with

~him by selling competitive softwere or services., De-

pending on_the_needs of the customer and the"relative
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negotiating power of the vendor,'one or more of the fol-
lowing restrictions may be used '_‘
'©  The customer agrees not to sell similar
software to .the licensed software while
the particular license agreement is in
'geffect. : - _ _
° The customer agrees not'to sell the use
. of. the program as a service or- service
'..bureau._g . TR : :
A customer may wellrwish‘to_sell-services based’on
the licensed software - the vendcr may'or may'noteobject

to that. A provision in the form contract prohibfting_

- the sale of service-bureau.seryiceSibased on theisoftware.
'wiii-_atfthé.#efy'least;fmeke'sure that thé'Serviae burean -

3'*aspeot comes out in negotiations. Again, at some future
: time A single CPU might be capabie of satisfying the

.‘”complete demand for the service

36.. Restrictions on Backup and Copying

Backup restrictions must recognize the fact that a
reasonable: amount of backup. is a necessary thing.‘ Few

vendors will want to physically verify-the 1ocatidn of

-every backup copy every time such a copy is made.E There
are several ways in which backup may be handled in the

contract while still preserving trade secret protection.

All of the following routes permit backup with. certain

'.restrictions

© 'The customer agrees to treat the software as
he does his own most valuable software.
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° . The customer identifiesxeach.off?site'iocation I
at which the software wlll bhe kept. a

't_9f The customer describes his backup procedures
_nwith locations. ‘ _

Where backup locations and procedures are specified
in the oontract in detail it is neoessary to require
the customer to notify the vendor of any. change in proce-~
" dures or locations'— a potential-administrative problem
for both vendor and'customer: Sometimes a customer may
.have inherently poor seourity (e. g. some university computing
' centers) in which case the vendor may have second thoughts
about licensing the particular customer at alll At'the
" other extreme, s-onie' ‘customers already deal with materials
0 sensitive that they have structured levels of security
.ﬁith the highest level being'subject to government?top
_ seoret.security prdcedures-_ In that case, the vendor may
discuss with the customer what level of security, %ithin
the cﬁstomerfs classirioations, is appropriate for use as
- a reference level for treatment of the vendor's software.

7.' A Blanket Prohibition Against Reverse’ Engineeriwg
- Where Only Object Code is Furnished

. There are computer programs available that attempt to
reconstruct source code. from object code. As a practioal
-matter, it should be understood that any attempt to recreate
...source from object will create source missing the elemental
documentation such as comment oards, normally forming a
part of the source code. Although such source-reconstruction

programs have had limited success to date (and are unlikely ~,
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to work very well in the foreseeable future), it is

a good 1dea to include a representation by the customer
1.that he will not attempt ‘to: create the source programs

o by reverse engineering. In the absence of a specific
Tireverse engineering pfbvision,-there_is no bar for-a

customer holding object code-toeattemptatOsdevelop_the

' source code on his own.

8. Customer Coopgration in Tracking Down Unauthorized
Use : o

Many license agreements spell out punishment for the
:f"customer i his authorized copy of the software is in
':turn copied for.unauthorized use_by others. :The:most
fiikely means of this happening'are;throughwthert oy an

employee (or former‘employee) of the customer. Wﬁat the

_vendor'really:needs is the cooperation of theicustomer'- |

Codne particular°

°j the. customer should agree to notify the
vendor immediately if he learns of the un-
. authorized use or possession. of the soft-
ware and
® the customer shoularcooperate with the ven-
. dor in tracking down and punishing unau—
thorized users,

It does'tne'vendor no good to create.a contract
climate which makes the customer silent and uncoopera-
tive in pursuing suspected unauthorized use or possession
of the software. The customer may reasonably insist on

being held harmless from expenses in providing this
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f_ccoperation - at 1east if ‘the unauthorized use. or posses-

T’sion was nct.due to the negligence cf the customer. _”

9. 'I'ransfer of License Rights f

The degree to which the license may be assignable
'is important to both custcmer and vendor. Most form
license agreements tend to be set up in the most re-:;i.
strictive mold. The customer must ‘think forward to gee .
'what the future might hold for his business and form of
business crganization - and compare that thinking to the f

non-assignability provisions.; The vendor, of course

. 1s concerned about: how his marketplace is carved up

"today and how future transfer cf license rights from the
- ecustomer might affect his then-marketplace, Scme:ven--‘
E dors'start'from a'position that the llcense shoulc not
 be assignable{anﬁtthen back up tola'position_thatt
"customer may not assign this'Agreement without
"~ the advance written consent of Softeco. Such
'consent shall not be unreasonably withheld. ™.
‘ ' The ‘one- ircn-clad rule is that no customer assign—
fment shoulo be permitted witnout advance written notice to
”Tthe vendor. Permitting customer assignment witnout notice

could destroy trade secret protection.
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U Designing 2 Form Software Agreement

' The vendor does most of his thinking up front in'

) =_the design of form agreements. The form makes sure
o that the vendor springs from a solid base in negotiating
'_any individual agreement.. This section takes 2 look -

'ﬂ_at format elements in designing a basic contract form.

A form agreement should 1ook like a form and if
at all possible,'should be typeset. The basic psycholcgy
1is simple - if it looks like a form (and particularly if

it 1s printed) it must. be the one that everyone signs..

_3 Good form agreements do much more than provide a

' sound base for negotiations.‘ Even with software costing -

into the six figures, some customers will sign off on :

the form'as it'stands if it 1is reasonably drawn. 'bne

of the most important aspects of using a standard form

is that software license administration becomes a matter

| of knowing what exceptions apply to each licensee -

without painstaking examination of a mass of individually
typed contracts. J

In designing a form agreement the following rules

- of thumb may be helpful:

- 2 The basic form agreement should have space
on the front page to identlfy the particular
software being licensed but should not bhe

. ttallored' to any particular chunk of soft-
ware.

@ An attached schedule or exhibit should be

used to list 'deliverables'. (This would
ineclude the number of coples of manuals,
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'amount and location of training included
in the price, etc.)

An attached schedule or exhibit should be

. used to describe (in rough fashion) the

. licensed software and version (unless
'described in an 1dentified separate docu—

' ‘ment).

An attached schedule er'exhibit should‘be

" used for a current price list for other

. services (such as instructor time charges,
fees for class attendance, etec.).

An attached schedule or exhibit should be
‘used for any 1nstallation schedule. If
appropriate, make sure that it has a

. ‘'hest efforts' fcotnote.

- An attached schedule or exhibit should be
" used for the particular price/payment
--schedule for the software.- _

il
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' EXHIBIT I o
”Installation/Schedule/Software Specification

SCHEDULE C - '
Current Price List Other Services

~ SCHEDULE ;B
Price/Padyniént Terms -

o SCHEDULE & . |
-~ Packaged Software TONE
Identification and ' elivg:ables — ]

e AMENDMENT

st ———

SOFTCO
SOFTWARE LICENSE AGREEMENT
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'The.above (as shown in the.dréﬁing) may'SQemléa

~ lead to an ﬁnwieldy document with mény pages - buté
';most pages will be standard text or a standard form.

The basic principle 1ls to have the form agreement |

© itself be_the samg for every_customer,' Any_changeé to
:~the*form afe-ﬁighlighted in an amendment or an addéndum.
A little bit of forethought in designing the format

":can save a lot of negotiating time and later adminis-

- trative effort. - -
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V. HANDLING SOME SPECIAL CONTRACT SITUATIONS

This ssction.considers soms.special oontracﬁing
situations that should be récogﬁized.aS'being 'different'
and which do require special hasdling. ' The firsﬁ sub-
sectlon presents a hypothetioal:case study of a bundled
system-contraot including tiﬁiné considerations for both
hardwars ahd software. The example portrays a fairly
common kind of "system" sale situation.

: Except in the case of truly standard software fur-

nished on an "As-Is" basis or with very 1imited;support

~ obligations no two software deals are likely to be exactly

identical. It is one thing for the vendor to prepare

good basic form agreements but,duite another to recog-

nize the differences in sny parﬁicular'contracting slitua-

tion and'handling those differeﬁces contractualiy. All

too often a software contract, as executed,'does not

read on the actual situation. :
Arbitrationfis considered as a possible tool for

use by both vendor and customer. Most vendors-énd

customers have not been involved 1in arbitration-- this

subsection explzains how arbitration works so that it may

be considered for use in contracts or as an after-the-‘

fact tool for resolving disputes.
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“A.  The Bundled System Contract

When a contract involves bundled=hardWare and soft- -
ware - the vendor commits to furnish a-'system' EFrom
the user's’ viewpoint this makes a lot of sense in that he

wants.to buy a.working_system_rather,than an-assemblage

' of parts. Although a standard form contract is helpful,
' systems_of_any degree of sophistication tend to réduire a

' goOd.deal-of.oontractVtailoring.so;that'therfinalécontract

is'fairito'both partieseand'speaksito theldeal actually
made. Situations can and do become quite complex in the

contracting sense. For example, suppose ‘we have the-

"1'following 'systems' situation

le Software vendor to supply CPU and some peri-

_pherals to customer as a hardware OEM.' Orders by the system

vendor to the hardware manufacturer are subject to cancel-

lation penalties if cancelled within two months of ex-

;fpected shipping data.

a. CPU shipment estimate'- two months after
‘receipt of order by manufacturer, O
5. Tape drives - off the shelf; and’
'o. Disk drives (a new model) shipment estimated
"~ but not guaranteed six months after receipt of order
_ by-manufacturer. (Customer can operate on 2 tape
| system on an interim basis) '

2. Software wvendor to supply software including

the" following
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(a) .A basic packige, "X",ralready instalied'and
'_ running in a‘number of other locations; -
(b) An nxm enhancement ‘Tow, in Beta test phase
(highly desirable but not required for customer’'s
'foperation) and _
(e) 3Two 'custom' programs to be prepared for the
_particular customer: (1) partially-designed
- program "A" which 1s necessary for any produc—
tive coperatlon on the part of the. customer,
'”rand (2) program "B" which_is desirable from the
customer's viewpoint for:long'range operation
-Abut which is onily defined in rough concept at

';3contract tinme, -

: There are two possible worst contract cases ' In the
first 'worst' case a sloppy contract permits the customer to
._withhold out-of-proportion amounts of money (and to defer
lpaying for maintenance) until the last element is in and the
last bug cleared up.‘ In the second 'worst' case, custom pro=-
gram B ‘is never delivered for any one or more of a number of
possible reasons and the customer tacks cut eof the deal suing
:for all the Uniform Commercial CQde remedies including-not
:only return of all money paid but incidental costs incurred
plus consequential damages. i
A good contract for the above system will make a fair

llocation of risk between the customer and the system vendor.
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‘Some possible'ccntract-prcvisicns.(but ty'ncfmeens theeonly.
pcseible-prcvisions)_include the%follcwing;‘d'. |
- ?Hardware"- | " ‘ | | ‘
(l) ‘A Forde Majeure clause including excuses;;
of the system vendor for deleys due to causes - heycnd
- its reasonable control - including delays on the part
of its suppliers. : :
- (2) Hardware warranties to start on shipment. df
-each unlt frcm manufacturer {match with manufacturer
_';warranties in OEM agreement) d 7 \
- (3) A save harmless frcm cancellaticn penalties
clause for the system vendcr s, benefit 1f custcmer
should cancel for any reason or if cuetomer should
':change hardware configuraticn. )
(4 Stete prices separately for each hardware

unit if pcssible.

_Scftware :
_ (1) State prices separately for the basic
"X" package, program A, the "X"'enhancement and
.prcgram B. - _'

(2) Provide.fcr acceptence of the basic'"X“
package ‘and program A independently of the "X"
‘enhancement and progranm B. _

(3)'Provide that software will'be accepted_cn;

 bringing 1t up on the tape system prior to delivery_
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" of the disk drives, in the alternative bringing it
up on a non-customer equivalent system.ft

(4) Provide that "X" enhancement, currently in
preparation, will be delivered. end installed when
“‘gvailable. (A current 'estimate' of delivery:date
'Hmay be'included,)ra” | | | _
(5) If 2 price has beeﬁ;quotedfon:program B;i
state that it iS'an-estimete“based on preliminary
“4nformation supplied by the ‘customer. . Alternate
_approaches to program B include quoting a price for

'preparing a epecification for program B so that a ‘f_

Program: price may be quoted.
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' B.  Handling Reguired or Optionai'Third'Party Software

1. The Hardware Manufacturer‘s Operating System

~You may be in the position intentionally (or unin- |

tentionally) of selling third party software to run with
f_'(or as part of) your package., This situation may ‘arise

,.when you serve as “the hardware OEM and you rave modified
~ the manufacturer's operating system to make-your soft-
:,ware package operate more. efficiently. Dependingfupon

your contracts with the hardware manufacturer (typleally
.. an OEM agreement or GEM agreement and software license),;

'you should make sure the following factors are considered

'2;5 Owﬁé£5hip of-éhé*OQéfatingVSyStem'

Who owns the operating system° If the version of
' the operating system that has been integrated with ‘the
| package"was originally released‘by the hardware manu-'
VfaCtﬁrer*Eefore-1978 witnout copyrightIor'tradeVsecret
'strings there is probably no problem. It is-worth—
'while making sure of a 'paper trail' to be able to prove.
- that the operating system is in the public domain if the

need should ever arise. |

'3._ New Operating System Versions;

Might there be (at some time in the future) a need -
" to update-your_integrated software-version to be compatible

‘with-aﬁmore'recent'release of the-original manufacturer-
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suppiied'operating”sjstem° "if'theretis.any such possi—.
'Tbility, the 1icense agreement with the end-user should
.cover who pays any freshly required hardware manufac—
-turer license fees. =

| The most typical situation is where your paokage runs.
':under a particular standard operating system version sup-
' plied directly by the manufacturer. In this instance the
”operating system license is normally purchased by the
‘end-user direct from the manufacturer. You should include

in the license agreement (see the section on format of

- _lioense agreements) 2 description of the particular

operating system and version that your paokage runs

| under. In this instance the manufacturer may come out

- with new versions of his_operating system which you may
not want to. (or may not be able to) have your package
. run under. Careful wording in_the_license agreement 1is

necessary.

u;r Other Third Party Software

It is becoming more and more. common for a software
vendor to function, in part, as a_software integrator.
For example, suppose you supply an accounting package
but you use.a third party”suppiied.'sortf program Iinte-
grated with your own software package. bepending upon
the degree of integration with your own software, one of

the following examples may read on your situation ff\'
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o Ex ample 1. The third party software is fully
integrated and you agsume any maintenance respon~
sibllity. In this case, the customer may not_even
realize that there.is'third'party'software present

-~ in the system - and indeed 1t mekes little aif-
ferenoe to him You_pay any- required_lioense fee
-direotly to the third party_under=aIseparate?agree—

rment. L LT T -

_In the case of fully integrated third party software

e_it 1s only necessary to make sure that you have the right |
} jto 1ioense and that the contraotual statement of pro-
:prietary rights reads on the actual situation._ Language

‘might.read as:follows:

"Vendor represents that he owns or: is
- authorized to license the software.”

Exam Ele‘z Your software operates with a
separate third party program, requlred by the custo-
"'mer, but which you have neither the ability;nor the
inolination to maintain. Typically5.such tﬂird
party software is highly stable, widely used in the
marketplace and has little need for.maintenance.
The license for the third party software mag be by
you (a sub-license, in effect) or may run.directly
from the third party to the customer even though

_iyou furnish the code to the customer.
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Wi_t'h such external required_'.‘s_of‘cw'a.re on ﬁh‘ic_h main-
tenance will niot be furnished by you, the safest ?ourse is
to clearly label such software in the contract asgbeing
furnished by & third party "AS-IS." It 1s sometimes
-helpful to include in the contract'a'phrase sueh as
follows: - L _

“Although Software Vender does not maintain
third party software, so long as Customer

- 1s under Software Vendor maintenance for
Vendor's base software, Vendor agrees to

© furnlsh Customer with appropriate correc-
tions or updates to third party software

. as they may be received by Vendor from the
.Ehird party supp¢ier. _
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e'C} i.GrantingﬁPrice Options for Software

A fairly common. sitnation is where a customer wants -

.“'to 1icense a software package but does not know whether

| Hior not he will want another related package from the same

;vendor at some time in the future. _The customer wants to

license the basic package now but with an option to license ‘
- the other package at a fixed price sometime in the future.
If the vendor is willing to grant such an option it is
worthwhile considering the following points. |

-9 1imit the period within which the option
B may be exercised by the customer.- ‘

.'general it is better to identify the optioned '
software with the vendor's program name and
version (e.g. ACCOUNT A-1234, release U)
number rather than to merely identify i1t by
a generilc or functional name (e.g. “Accounta'
‘ing: Package") -

¢ if a generlec. functional name 1s used-— make
- sure the language of the optlon does not allow
- any future separately priced scftware to be
read into the optioned software for the optlon
price.

9 " state the complete cost - eXpress the option
' price as a dollar amount plus "then-current
~installation and training charges." This
is particularly important in inflationary

times. _

one possibility is to state: "this option
may be exercised by the payment to Vendor of
the price plus then-current installation and
tralning charges.” :

When granting an option for software bear in mind

that you are freezing In written form the conditions
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- for a futﬁre“é#ent{' Dﬁfing'théaiife”of'the'cptionémany-
things may change - people costs,‘market*ng approach

package designations or repackaging of the packaged PIC~

" duet 1ine. A1l of these.potent+alnproblems can beére-.

 duced byhtsing'a short (sixz or twelve month) optilon
period. As the option period lengthens, greater care

' must be taken in precise option wording.
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D, Dlstrlbutlng Software Througd Thrrd Pert1es

_1 In General

A chense between proprletor and end ~user lnvolves only

two partles - and is usuelly a stralahtForward llcenSan

transaction. If however a thlrd perty (e g. a

"dlstrlbutor) is brought into the plcture tﬁe SLtuatLon

. becomes ‘much more comple&. No two transactlons are lLkely

to be Ldentlcal _ As between proprletor and dlstrlbutor

jsome of the major factors that dlffer from deel £o deel

:anlude the followrng

<} r.Development work entlclpated by oroprletor or'
- -dlstrlbutor or both. _-- _ ‘
eo.*'fThe ant1c1pated lLfe cycle oF the software

o The~warrant1es-furnlshed £o the distributor

by the proprietor (e.g. warranties in the
~operating capabilities sense as to whether
the software meets certain specifications -
~or is furnished in "AS-IS" condition).:

o Whether the software is to be licensed to the
end-user in a plain vanilla form or whether -
it will be customized to each end-user.

o - Who assumes ongoing maintenance
- responszbllltles :
o The royalty question and the questlon of what

~ revenues royalties apply to.

o - Whether the proprietor will be sxonxnc any
" kind of direct contracts with the end -user or
will be Wholly or partlally lDVlSlble from
the end-user s UOlnt OL view,

o .  Rigats reserved by the proorletor (el g
B rlghts existing usars or rights of selr ~use
~of the sortware) :

o  The decree of trust'between proprietor and
' distributor - parti cn_larly with regard to
checking *eportlng honasty in roye't;es
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* sny future grant back to proprietor of T
- use-rights in dlstributor-deveToped - e
merovements. |
It.willsbe seen from the above list that few
Epfopfietor-diStribﬁtor agreements fit into any eonsistent
_mold ,. : o , | o _ _ j'_
The lndustry posxtlon of the partles mey be qulte a bLt"'
édlfferenu also. For example, the prop*Letor mey be a user
that has developed softweee and would like tro make some
money from it but wants no ongomng responSLbllltles. At the
other extreme, the proprzeeor may be a profe5310n31 software
:package house'that Lntends to be-ccntlnually lnvalved with
(and in eentr0170f).ondainc-develd?ﬁen* and maiﬁtenence. The
balance of thls Section looks at some of the partlcula*'_ | o
;areas that may be of concera in. the pronrletor« |
'Jdlstrlbutor contract: |
Appendix L in this book is a form dlstrlbutorshlp
'iaoreement that may be. helpful in some situations. That
partlcula form is reasonebly well adepted to trensfer of
xclL31ve rlchts to dlstrlbute sortwere wnile refalnlﬁa
~ use- rlchts or rights for exlstlng customers
A set oetinterrelated distributC?sH4p ec?eemenis is
elncluded as Aapendlt %. THe 1at*er Apoendlx anludes
agreements tnat have been used by one company to euthorLZe
'dlstrloutlon of an operat ng system anludlng some
consxaeretlon of foreign dlst*lbutlon  The first ﬁage of .
‘Apaetdlx d has a dESC*lDLlOW of the somewhaf volumﬁnous L

contract docu enes.*ep“oduced
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s-2l;;'Deliverablesl._'

As with individual eod;oser*liceaSe-agreemeots,iit is
good practice to cast as manylthincsein-deliverable form as
possible. Of necessrty, the dellverables from proprletor to
:dlstrlbutor Wlll be somewhat dl erent then the dellverebles

to an end-user.s Typlcally, dlstrlbutors are more llkely to

-'recelve (or Te qulre) source code than end -usars (mora about
'thls under the Malntenance sub sectlon below). Dellverables
‘are also more lwkely to lnclude coples of training materlals
-?at the tr alaer level and may lnclude some assurance of
_3avallab111ty of sales or. technlcal sales support lor some

'fperlod of tlme._-"'”

'2;' The Royalty Base

Ongolng royaltles are usually related to the reveaues

| recelved by the dLscrLbutor for end -user Tlcenses to the

-software This is not’ alwavs a clearcut thlog to measure.

Where the agreement is for an exclusrve

dlstr butorshlp, the dlstrlbutor wxll normally need control

_over substantlally all marketlng and prlclng aspects : Thus

the dlstllbutor needs some degree of flEXLbllltY to dec1de

:to; say, bundle in tmo days of on-~ 31 e Lnscalletlon supporc

for'a srecle llcense fee. The dist 1btto* also needs some

f1ElellltY in order to put a price tacr on adoz.t:.onaT

'lxcenses to the same customer o for broadenlng the scope

'permltted to a SLngle customer or perﬁaps, to permlt

o

llmlted :Lrtaer suo lrceaswac of the so

l‘l

e (elg.?

s

dlstrlbutor s dlstrloutor). Assarlne fall ovalty returns
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to the p;oprletor thTe retainlng fIElellltY for. the o fﬁ\'
distributor can be a complex undehtak1ng
' Some general rules of thumb may be helpful

o' ' Royalties should not be applledntd end-user
- payments for out-df-pocket distributor-costs.

0 “Where the proprzetor is not respon31ble for
.. ongolng development or maintenance, it is
~ usually a good idea to have a royalty cap in
. either total dollars or time (e.g. royalty
payments to a maximum dollar amount but no
" royalties after, say, five years).

o Royalties should be payable as "nom-
- recoverable'" payments are recelved by'the
distributor. . - o o ' f -
o ]7 Royaltles should usually not be payable on

- software elements that are separately sold
- but not originally furn;shed by the
‘proprietor.
| For one approach to contract royalty prov;sxons, see Ciﬁ
_Appendlx L.

_3.:. Handllnc Raserved Rlchts

Almost LﬁvarlabTy, the software proprletor contract&nv
with a dlstrlbutor wants to (or absolutely must) retaln
 certa1n rlchts for themselves or on behalf of preVLOusly

authorlzed end-users Retalned or exxstlng rlghts should be
| ldentlFled in the contract - even though they are not always
' suscept1b e to balng spelled out in full datal at phe:tlme
ﬁoF contract. o :

Where Letalned rlcbts anlude curreqt autborxznd users,
'fa llst of users and tHe dec es of 11cense scop= should be

ch_uded in the contract. Some thougq_ should oe alven £0 ~

the QLES ion o what bapyens if an etastlnc user

ko
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o (pre dlstraoutoashlp arranoemeat) later wants an addltlonal

or expanded license.

4, Insurlng Honestv 1n Renortlnc,_

A propraeto* has a Justlelable concern in'makiﬁg sure
=that royaltles due are actually pald On the other Hand
' ;the software dlStIlbﬂtO” does not want the proprleeor s
r-people to be able to. casually rummage ehrough the: reccrds ofa
1_the dlstrlbutcr. A good Lntermedlate meetlng-ground for
.;both the proprletor and dlstrlbueor, 1s the fOLIOWan type
of prov1310n | | '

: f"Proprletor shall have the rlght by Lndependent _
. auditor and at proprietor’'s expense, to audit the
appropriate records of distributor as to compliance
with the royalty provisions of thlS agr eement "

- A prOVlSlon ‘along the lines of that expressed abcve

. ”prov1des a reasonabln balance in the Lecords audltlng area.

The proprletor has a genulne ablllty to eheck the 7

iperformance of the vendor - but is unllaely to do’ so unless
i'there_ls some.reasonable ground to suspect that theg
‘distribater 'is net liviag p to his obligations.

5. Development Commitments | R y

It often;occdrs_fﬁ.distfibﬁECfSHip arrangemehtéthat one
" ‘or another of thelearties is Willingute ﬁndertake agcertain
amount of‘deVelopmeﬁt The development may be of actua1
:'lmprovements to the proc*ama or peepaeatlon or lmprov ment

" of the accomnanylnc ‘user-orientad ma-erlals The general =

SRE

— “‘rule of thumb is that if deve1onment pronlses are not - fo

carried out, some chance in rovalty Lates or relatlv e rights

is lekely to be a more aao*op*lare fened] than trying to
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* cancel or unds tHe whole dLstrlbutorsulp llcensincé
‘transaction, '

. Development'commitments of:ﬁhef’besf_efforts‘ %arieﬁy
~amount to a mere'Stateﬁent.of'intent'cn the part oféthe
party promising the work. 'If'develppment'elemehts'ere a
significant pdftionrof the deal'and feilure'to pioVide'them;
 cannot be cdmﬁensated fot‘by'adjustment ef royeity:éateS'or
'adjustment of rights, it is”ﬁecessary'to'define:theérequired
developments with the same decree of care as in any" 'software
development contract. As a matter of practlce, 'best

'_effcrts' cdmmitmeﬁte-tend to ‘be more common'Ln thisfarea'-
.-'than in ordlnary so;tware developmenh contracts.:.Tﬁe
_atlonale lS that the pronrletor and dlstributor have
Hparallel lnterests 'in the money to be made or lest through
edevelcpment efforts.

. 6. Cross Licensing of Improvements N

The software proprietor may. want to have ehe rlgnt to.
use any dLStr;butor-developed lmp:ovements or ennangements.
The prospect of future.improveg sofﬁwaie at low cosﬁ or no
cost may be a very attfectiGe.pfesﬁect.te the pfopr;etor not
__ectivelyrengaged in the software business. 'Distriﬁutors'
tend to be wiilino ﬁo rant back a ri lght to use _mp*oveﬂen s
_developed by the dlstrebu*or, at least for some perlod of
time. Such grant backs are usuallf in the form of e limited
| right to use the dlstrlbutor-cwned merovements, I} the
contract is such that the proprietor has the abilitﬁ to

 terminate the distributorship arrangement (e.g. if minimum

‘@)
0
}——l
O
0
ro
v
(42
=y
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:_royalty payments are not made, etc. ) the dlstvlbutor does

:not want the proprletor to be able to. sell the lmproved

scftware._

7. Malneonance Commltﬂen;s and T“ees-

If ‘the dlstrzbutor is goxng to malntaln tbe sc;tware,-

the contractlng sxtuatlon is: falrly stralghtfo"ward as

-:usually no royaltles w111 be payable on malntenance c“a*aes
_On the other hand, if the propr*etor is expected to malntaln
-the software, the questlon arises as ‘to what happens if the
 propr1eto* does not maintain the software'- or.ealls to

”_malntaln it adequately

From the dlstrlbutor s VLewpcznt éVen"if“the"

'proprﬂetcr lS gozng ‘to malntaln the software, it'iSEa good

idea fcr the dlstrlbutor to have at least tne theoretlcal

“capablllty of malntalnlng the software nlmself 'The

_dlstrlbutcr must have source code to be able to dl*ectly

fulfill the dlstrlbutor s dlrect malntenanca commltments to

'end-users

A falrly stralghteoruard way to hand‘e maintenance fee
spllttlng is to make some effort to define what is required

in the way of ongoing maintenance from the proprietor. If

- that standard cf'perfdrmance is not maintained tHenfsome
fpenalty is assessed ﬂcalnst the proprletor (e.g. no. Luture

‘maintenance ‘paymencs or a reducticn in base royalty rates).

Figur ’ng.out how eo.deflne a default in maentenance

”performance is exceptionall Ly diff lcuLt Maintenance and

warranty'contract clauses from end-user licenses do not fit
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very well”iﬁ'aietfibutof agfeemeﬁts{ -wa'tebhniQueE that =
put a timé-element into 'defeult WLtHout 1"ea].l}r deflnlng
the term are: '

o . provide for maintenance payments to the
- proprietor to be made over the pericd covered
(rather than as such payments are receevea by
~ the dlstrlbutor), and S S -

o to prov1de, t&at malntenance payments end
R after written notice to the proprietor of
specific default in providing maintenance,
“such default remalnlmg uncorrected uhl*ty
_ldays after the notlce.

8.. Termlnatlon P]‘.‘OVlS lOI’lS

Mechanlcal termlnatlon of a.hardwere eareement Ls
"Falrly stra ghfforward the user ‘'has the abllltj to szmply

_'shlp the hardaare back. Termlnetlon of software ag‘eements

is morejcomplex. rAt'any clven pOlnt in tlme, ;he' {_ ' 'fié
distributor may heﬁe_eny or all of the follow1ng commxtnents
.tOgendruSere;. | |
S .o e _On901n0 maintenance contracts |
o Moral commitments to furnish the so;twere
- not yet reduced to a written agreement
0 *T.Exlstlnc granteé optlons for add"tlona1
L llcenses or expanded scope I
0 Custom software development commltments for
~ 7 use in conjunction with the software
o SubédiStributorship agreements
" As a result of the possible kinds o*ICOmmitmeftsfmede
by the distributor above, termination of a distrib@torship
”agreeﬁent is usually a2 "soft' termineﬁion rather tﬁan a

“'hard' termination. It is g ood practice to permit the

istributor to fulfill exisc ing geod faith commitments. As

-@1982 PSH o Part V, D-8




— a'reeult' ic is.usually not feasible,to-hawe a ternination

e 7.of a dlstrlbutorshlp agreement whrch requlres the :
dlstrlbuto; to lmmedlatelv return source code and other
materials furnished by the proprletor!' Another _soﬁt
”feature-islthe need to provide_that ravenues payablé'to'the
 distribntor after.termination.are'still,'as appropriate,

- subject to royalties.

9,  Warranties

The proprietor may prov1de the same sort of warrantles
to a distrrbutor as the proprietor mLOht to an end user.' If
r'the proprletor is not engaged ln the software busxness on a
reoular basrs, software may be provmded to the dlstrlbutor'
ln'"AS 18" condltlon Such software is essentlally
”unwarranted as. to performance. |
| - If the proprletor does warrant tne software to meet a
Hdescrlptlon or specwflcatlon all the comments in Part IV on.
warrantles are ‘appropriate. | | |
One warranty lmportant to any dlstrlbutor is the
software proprletor s warranty of ownershlp or rlcht to
_llcense. Thls provision is often carefully negotlated in
:distributorshlp-agreements. The dlstrlbutor is goxng to be
in the pesition of having to warrant the right to l;cense
‘the end-user and normally wants to be wall coversd on

. assurancas Irom the proprietor.
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E. Third Party Leasingﬁand Software

Third party leasing of software is an industry dis-

:'_fgtinguished by its absence' In order to understand why
| hthere is little or no third party software leasins it 1s
.“. necessary to understand a little bit -about the nature of_
: software 1icenses on the-one hand-and the nature of third

'party leasing transactions on the other hand.

1. The Hardware Leasing Transaction
A leasing company is basically a financingteOmpany

with little interest in the objects that they lease '

beyond some threshold considerations. In general the

7wleasing company is only interested in transactions where

the object of the lease {the hardware) is a standard o
"industryvitem with a genuine resale-market.' Ir the

_'user 8 credit is good and the hardware satisfies the ”

riteria of being both standard and resaTeable, the

leasing company will buy the hardware (typically brand

"new) and lease it to the user.

The leasing company insists on absolutely clear title

" to the hardware. Invariably the leasing company will
insist upon being completely insulated_from any,eustomer

- _complaints about the quality or usefullness of the hardware!

Lease charges are usually closely related to' the

_cost of money . at any particular time and-the leasing

;_. company . views themselves as being primarily in a finanoial

business---not a“eomputer business. The leases may be

Part V, E-1




ST

'true' 1eases where only rental is paid by the user but
more commonly are full payout leases where the user may
'_obtain title to the hardware at the end of the lease
E_period for a relatively modest payment

- If the lessee (the actual hardware user) has com-
plaints about the performance and promises made by the
.'hardware vendor, his only recourse is against the hardware

or system vendor'- the lessee must still continue to pay

_; the leasing company! If the customer or user does not

':make the required payments to the leasing company the-

_:1easing company still owns the hardware and is able to

- take 1t away. and rent it or sell 1t to someone else.;

_”With a standard computer system this is indeed a possible 'fa\
course of action for the leasing company. The same thing -
_occurs at the end of a,lease if a customer does not

_purchase the equipment - the 1easing company will lock

for a purchaser or newplessee.

2. Software as a Lease Object

' Software presents real probléms for a third party
'leasing company.' First of all there is nothing really"
"solid'or tangible to hold on to - the-original'license
payment pﬁrchases'only a~limited”right'to use.theésoft-
IIWare. In addition, the software may nave had cuspomizing
done to it so that it will not be readily transferable
' to some other user without a good deal of further customi-

8

zation. Still another factor 1s that a subsequent user
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of the software will probably require that customiza«-

ition plus installation and support be: supplied by the
_ original software vendor. A1l of these faotors make
" third party software leasing & very difficult thing for

3'1easing companiles. to swallow.

Many oustomers or users of software do not under—

| stand the difficulties in a third party lease of software.
| As a rule of thumb, software vendors should lay out o

'their prospective oustomers that software 1s, as a prac-

tical matter, simply not third party leaseable. Such a

'vendor position éan save a good deal of wheel spinning.

Even if a leasing company is willing to advance the

.-money for a software lioense, the software vendor still
o has some”concerns. Unless the 1easing company has actually

'signedithetlioense agreement,'a‘bill of sale signed;by the

software vendor to the leasing company, although noni_

. nally'for=financing purposes, may ‘in fact give the=leasing
) company ownership rights in the software ‘rather than owner-

ship of a highly restrictive license to use the software.

Even if a leasing oompany is willing to sign a

- license agreement - that license agreement must-be speoi—
' fically worked over to protect the proprietary rights of
"the software vendor. The mere fact that the licensee
is a third party leasing company (with ne intent what-
dsoever to operate the software themselves) will tend
to knook‘out license provisions relating to named site

-and use restrlictions.
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i_3,_ Bank Collateral and Software-'
Many of the comments in the aecticn on third party

leasing apply also to the.usg qf scftware as_cqllateral
_:_by,baﬂks}.fﬁgnkﬁla;e sametimes'willing fp accept 6dd"
collateral for a.loan.. Again, thé bésic prinéiple is
that 1f the debtor fails to pay,:the bank may foreclcse

- on the collateral and sell it at a public (cr sometimes
',.private) sale. With normal collateral a properly con~

__ducted such sale forecloses any other claim of ownership

“in the collateral._ . __'_ i s P
Even if a bank is willing to accept software as
. collateral it is a risky business for the software' - .f”\
vendor, The inference before a court would be that the o
collaterél ccﬁstitutés somethins“worthwhilg 6n Eh?iopen

_market.. The software vendor willfhéve a difficult time
_'sustaining.proprietary restriétiohs before a cour# if

- the software vendor”actéd in %uch a way as to convlnce
o thQQbénk-phat_the-scftwarezyag,}in fact, saleablézon the

open market.

I
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F. Licenses to the Government

| In licensing software to the government; oriany'
government entity, the contract boiler platé will be |
bulky to the point of discouraging reading. It'is vital

that the contract be looked through very carefully to

malke sure.that the particular sale will neither place

your software in the pﬁblic domain nor license all govern-

mental uses by all'agencies,'branéhes and contraétors.

It is pessible—to license softwére'to the gcverhment for

single CPU/single site use or for use limited to a

_ specific agency - but the government-furnished legal

f.boiler plate will not read that Way!
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i_G;'_’Arbitration-

Suing in court is expensive, consumes substantial

‘amounts of management time and can (and often does) take

place over a multi—year'period,_'Ipleome_circumstaaceS'

arbitration.can'come to as fair'a result while beiﬁs

cheaper,'ouicker and less demanding of ‘the time of;your
”:keydpereonnelr Some'potential advahtagesland costs of

ri arbitratioafare'diScuSSed"below._f

1. SOmeJAdvantages -

- One major advantage of arbitration is that much 1e53'ﬁl’
-fmanagement time may be- required Management people in-

volved tend: to be key people - people that can least be

spared to. cope with protracted litigation Although

solid preparation for an arbitration hearing 1s vital -

i the preparation tends to be concentrated and the dispute

resolved within a few months.
Another advantage of arbitration is that the arbi-
tration clause in a contract may specify the location of

the arbitration tribunal If your base is, say, New

| 'York you may wish to specify that any arbitration will

be conducted there. Although a1l contracts (whether or
not there-is an arbitration clause) tend to say what

state's law Will be applied, you can not specify the

'1ocation of a court for a lawsuit
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Still another advantage 1is the_chance of getﬁing an
- arbitrator having some knowledge of computers. Tne Com~
mercial Panel has two hundred data processing experts on

“1ts 1ist of arbitrators.

Arbitration is substantially less expensive than
suing in court. Of course there are costs associated with
arbitration. In addition to legal fees the American Arbi-
 tration Assoclation (4AA) charges administrative fees for
| handling'arbitrations.- Fees are assessed on a sliding

”"soheﬁule. Some representative AAA fees for varying

~ amounts in controversy ape as follows: .Zé o -
. . Am°untfat-issue-u.» | AAA'Fee | o
'$10,000 --1. - $300
 $100,000 $1,350
$1,000,000 . 43,850

AAA Commeroial.Pane; arbitrators normally are not
Zpaidnunless more ﬁhan two.davsrof“hearing are reqﬁired,
Most_oommeroisl arbitrations run fwo;hearing.dsvséor less.
:In_cases'wh;ch_will require'either substantiai amounts of
‘ ,aroitratorrtime or speclal expersise on oart of Ene arbi-
trator, the,parties may agree'to conpensste-the anbitra-

tor from'ﬁhe beginning.
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3. How It Works

Arbitrsticn is fsst.' The average ccmmercial arbi-

'tration is completed with twc days or less ‘of hearings
and a front-to-end time of three mcnths from demand for
.erbitraticn through the arbitrator's awerd

Arbitration does net permit the extensive discovery t'

}.procedures available in the ccurts. If arbitraticn perw

__mitted the exhaustive disccvery prccess permitted under
‘the Federal Rules, it would dc away with its ability to
jspeedi.ly resolve disputes! An arbitratcr (whether s

57lawyer cr'nct) does have the power tc subpoena dccu-

_ments - and the parties heve ample cpportunity te submit _'

their cwn documentary evidence as well es thelr own cral

___testimcny. The psrties alsc have the sbility to cross-

f_exsm.ne the cther side s witnesses.

In an erbitration the rules cf evidence tend tc be

'.applied less fcrmslly thsn they are in ccurt.' An arbi-"
trator might say, ror example “we'll let 1t in fcr what

it's worth.™ This can scmetimes be an advsntase.

b, When tc Consider Arbitraticn
An arbit"sticn clause is not a substitute fcr a2 good
contract. The arbitrator's function includes inte:pretation
c:_the-ccntractv- not rewriting it! |

Arbitration is not apprcpriate-when applied,tc the

proprietary restrictions in a2 software~license agreement.
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Note that an arbitration clause may Specify what matters

or what ‘parts of a contract are subject to arbitration.

r.-Thus, in a software contract the arbitration clause may

;specify that disputes over proprietary restrictions shall
'_not be ar‘oitrated. | | |
_ Software development contracts and system contracts
:_(including hardware and software development) can be
__appropriate for arbitration.' To a small system vendor,
_ the ability to specify 1oca1 arbitraticn rather than
having to file a 1awsuit one thousand miles away could be
_:worth quite a lot.:" T 7' R 7
i_ When one of the parties to a contract is substantially
._'bigger and more powerful than the other, the strong party
t has the ahility to stonewall keeping litigation in the
courts going indefinitely (and expensively) The weaker
tﬂparty might want an arbitration clause to avoid protracted
1itisation. Arbitration is fast - you will have either

a settlement orya-decision within a matter'of.mOnths.

T
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5. The Arbitration Clause |
'~ Most arbitration.is'baSed'onaan_'arbitratieniCIanse'
in the contract'-'eVen though arbitration may be-dsed by
agreement among the parties to a dispute without a specific
contract provision. The standard arbitration olause of the

American Arbitration Association is as follows- o

+

. "Any controversy or claim arising out of or
-relating to thls contract, or the breach thereof,
shall be settled by arbltration in accordance.
with the Rules of the American Arbitration
Assoclation, and judgement upon the award :
rendered by the Arbitrator(s) may be entered:
in any court having Jurisdiction thereof." '

:Tne standard arbitration clause is not a good

__clause for the software vendor unless proprietary license

f } _ i (' restrictions are-excluded In addition, for-inclusion

7' in a form software license, the vendor ‘may wish to require
that any arbitration be conducted at a location con—
venlent to him. Of course, the software buyer may have
the negotiating clout %o inSist on arbitration atga
location convenient to him! An arbitration clause ex~
cluding proprietary provisions and specifying a. location
ls as follows:

"Any controversy or clalm arising out of or
relating to this contract, or the breach thereof,
gxcept as stated below, shalil bhe settled by arbil-
tration in the City of Philadelphia 1n accordance

~with the Rules of the Amerlican Arbitratlon Associla-
tion, and judgement upon the reward rendered by the

'Arbitrator(s) may be entered in any Court having
jurdlsdietion tnereof . _

: ‘"The provisions of Section IV (Proprietary
I _ Restrictlons) of this contract and disputes arising
E— o : therefrom shall not be arbitratable.”
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-~ SOFTCO, INC.
Non-nxscmsm AGREEM‘ENT

I understand that in 1its bueiness, Softoo has developed and uses
commercially veluable technical and nontechnical information

and, to guard the legitimate interest of Softco, it is necessary
for Softoo to protect certain of the inrormation as. conridential
and a trade secTet or by patent.-f' _ . o .

I recognize that the oomputer programe, system documentation,
manuals and other materials developed by Softco are subject

to the proprietary rights of Softco, that Softeco regards this
information as exceptionably valuable trade secrets of Softeo
and that 1ts use and disclosure must be carefully and continu-
ously controlled. I further recognize that although some of
Softco's customers are well known to the trade, that other
customers and prospective customers are not so known and that
Softco views the names and identitles of these customers and -
prospective customers, as well as the content of sales proposals,
as. being oonridential inrormation and Softoo's trade seorets.

- I also recognize that special hardware and’ produot hardware and

their related software development by Softco are subjeet to

‘Softco's proprietary rights and that Soffco may treat those

developments, whether hardware or-associated sortware, as either
trade seeret or patentable material.. _

I understand that information mentioned above is vital.to

the success of Softco's business, and that I through my em- :
ployment, may become acquainted with that infermation, and may
contribute to that lnformation through 1nventions diecoverieo,

improVements or in some other manner.n_

_Therefore, in consideration of my employment or continued

employment by Softco, and in consideration of the mutual

promiseo in thie Agreement 1t is agreed as follows'

_ l. Exoept as mey be required by my employment
by Seftco, I will not, without Softco's
'prior'written-oonsent, disclose or use
at any time elther during or subsequent to
- my employment by Softco, any secret or
confidential information of Softco of - :
which I become informed during my employment,
-whether or not I develop iz, -

2. I will not direotly or 1ndireotly, during

the course of my employment and forever
thereafter upon termination of my employment
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for any reason whatscever, seiieitethe'trade'{ ' ~

- or patronage of any of the customers or

prospectlive customers of Softeco, with

“e-_respect to any of the services, products,

.

.. trade secrets or other matters of Softco

discussed in this Agreement. ‘ ,
I will promptly diseclose to Softco any and

-all inventions, discoverles and-improvements |
- .concelved or made by me during the period :
. of employment and related to the business

or activities of Softeco. I will assign and

 hereby agree to sign 21l my interests therein‘

to Softco or its nominee. Whenever I am o
Tequested to do so by Softeo, I will execute .
any and all applicatioﬁs,_assignmenta or .- :
other instruments which Softco shall deem-

. .necessary to apply for-and attaln Letters .
. Patent of the United States or any foreign
-~ eountry or to protect otherwlse Softco’s
' . interests thereln. These obligations shall
- - eontinue beyond the termination of my em-
" ployment with respect to inventions, dis- -
- coveries and improvements conceived or made .
by me during the period of employment, and

shall be binding upon my assigns, executors, §e-- _
administrators and other legal representa- = . . S~

_ tivee. L _ - ()

I understand that: by this agreement Softco
agrees 1n the event that, subsequent to my
employment by Softco, my assistance is

needed in regards to securlng,: defending -

or enforcing any patent which I am an ‘
~inventor or co~inventer, that Softecoc will
“pay reasconable compensation for my time at a

rate to be agreed but not higher than the
last salary rate pald me by Softco durins

my employment...,.w

Upon terminaticn of ny employment by Softco

' for any reason, I will promptly deliver

to Softeo all correspondence, drawings,

- blue prints, manuals,- lettere, notes, note—_
'boeoks, reports, flow-charts, programs,
proposals, or any other documents concern-

ing Softeco's customers, or products -
or processes used by Softco.
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By

I understand that this Agreement shall be

| - effective when signed by both Softeco and

me and that the terms of this agreement
shall remain in full forece and effect both

during the contlinuation of my employment by

Softeco and after the termination of employ—

ment for any reason.

Employee

(Seal)

Date

_SOFTco,_INc.“.

Titie

Datef-.
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DISCLOSURE. AGREEMENT |

Softeo, Inc. ("Softco“) of Croton—on—Hudson, New York

and - R o ("Contractor“) hereby agree

“as follows. _

1. To further the business relationship between Softco
and Contractor, it is necessary and desirable that Softoo _
disclose to Contractor confidential information (hereinafter

referred to as "Softco Information") concerning any or all

_-of the following._ current future, or-proposed products

-2; Contractor shall not communicate Softco Information.'

to any third party and shall use its best efforts to prevent

inadvertent disclosure of Softco Information to any third |

. party.

3. Contractor shall neither use.Softco Information nor

'_circulate it within its own organization except to the extent

nscessary fors |
(a) negotiations, discussions and consultations
with personnel or authorized representatives of” Softco-
(b)  supplying Softco with goeds or servicesjat
1ts order; | _ :
(e) . preparing bids, estimates ‘and proposals for

submission to Softco, and
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a

(d) any purpose Softoo may hereafter authorize

Ain writing.

" The obligations of Paragraph 2 and 3 hereof shall
terminate with respect to any particular portion of the
' Softoo Information' I '

(1) 1t was in the public domain at the time
of Softeo's oommunication thereof to'Contractor;

- (11) it entered the publio domain through ne
- fault of Contractor subsequent to the time of’
Softeo's communlcatlon thereof to Contractor;

(111) it was in Contractor's possession free
of any obllgation of confldence at the time of
Softco's communication thereof to Contraotor'E

(4v) - 1t was rightfully communicated to Con—
tractor free of any obligation of confidence sub- _ o
sequent to the time of -Softco's. communioation _ N
thereof to Contractor; or ‘ e

(v) it was developed by ‘employees or agénta
of Contractor independently of arid without reference
to any Softeco Information or other information that
Softco has disolosed in confidence to any third

.party;
or | s :
(B) when 1t is communicated by Softoo to a third party
free of any- obligation of oonfidence, '
- o

(e) 1in any event, seven years_after:Softoofs communi-

catlon thereof to Contractor.

5. All materiais;'inoludimg,'witﬁout'limitation; ﬁocu—

ments, drawings, models, apparatus, sketches, designs, flow-
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" charts and 1istings furnished to Contractor by'Softoo_and
which are designated in writing to be-the proterty of‘Softoo
and shall be returned to Softoo promptly at 1its request with

ell copiee made thereof.

6. Communioations from'Contreotor.to'personnei ano-
'authorzied'representatites of Softco shall not be in violation
of the proprietary rights of any third party and shall te
“made without any obligation of'confidenee, | ;

Te This Agreenent Shall.govern all communicationsibe;_
_gtween Softco and Contractor during the period from date of .
Agreement to the date on. whioh either party receivee from the

‘,other written notice that subsequent communications shall not

" be so governed. )

8. This Agreement shall be construed in aocordanoe with

the lewe of New York.

- Contractor

By

Title

Date

Softoo,.Inc.

By

Title

Date
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Consultant Agreement - provisions covering trade secrets,
competitive actlvliiy and ownership
of work prcduct

7. CONFIDENTIAL INFORMATION - T _
_Consultant acknowledges that in the course of performing
_assignments for Client Consultant will be expesed to confi--
dential and trade- secret information of Client and may be |
_exposed.to infermation confiaential te customers_of_CIient.
Consultant agrees to treat all suchV;nfonmatien as confi-
sdential and to take all reasonable precautions'against:ais—
_'clesure7of snch'information to'thifd'parties during andgafter
the term of this Agreement. At termination of this Agree— '
‘ment, Consultant will premptly return te-Clienﬁ all copies
of élient furnished information and all Consultant—nrepared

“information prepared for or Iin connection with'worklforfCIient.

8. COMPETITIVE ACTIVITY
Consultant agrees that he will not, during the term of this
'_Agreement and for a period of one year thereafter, engage in

'any competitive activity except with Client's written censent. B
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9. OWNERSHIP OF WORK PRODUCT 3 )

'Consultant agrees that, with respect to CUnsultant's wcrk

| any developments made by Consultant or under Consultantf
direction in connection with Client assignment shall be;the
sole and complete property of Client and that any and all
patents and copyrights sha.ll belong t6 Client. '
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Section 2-313. Exgress Warranties by Affirmation,
_ D Fromise, Descrigtion, Sample.

(1) Express warranties by the seller are created
as follows.“w_ - . _ :

~ (a) Any affirmaticn“of:ract"or*promise'made
by the seller to the buyer which relates to the
geeds and becomes part of the basls of the bar-
gain creates an express warranty that the goods
shall conform €o the affirmation or promise.

(n) Any description of the socds which is _
made part of the basis of the bargalin creates an
. express warranty that the goods shall conform to

the affirmation or prcmise. :

*!‘l-‘:j

(2) It is not necessary to the creaticn of an

- express. warranty that the seller use Fformal werds
such as "warrant™ or "guarantee" or that he have

a specific intention to make a warranty, but an

‘affirmation merely of the value of the gqods-or-a

statement purporting to be rerely the seller's

.- opinion or commendation of the goods does net
_create a warranty. :

Section 2-314. Implied Warranty: Merchantability:
' . Usage of Trade. : _

. (1) Unless excluded or modified (Section 2-316),
a warranty that the goods shall be .merchantable is
implied in a contract for their sale i1f the seller
is a merchant with-respect to goods of that kind,

(2) Gcods to he merchantable must be at least
such as -

. (a) pass without objection in the trade under
the contract deseription . _

T

| (¢) are fit for the ordinary purposes for which
SQch goods are used; and
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(3) Unless excluded or modified (Section 2-316),'

other implled warranties may arise: from course of
dealing or usage of trade: o

Section'a-alg. Implied Warrantz . Pitness for -

‘ _ Particular Purgose._Kﬁ_ '_ .

Where the se’ler at the time or ccntracting
has reason to know any particular purpose for
which the goods ars requiféd and that the buyer
is relying on the seller's:skill or Jjudgment to
select or furnlsh sultable goods, there is unless
excluded or modified under the next section an
implied warranty that the gnods shall be rit fer
such purpose. o L
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Section 2-315 Exclusion or: Modification of
' Warranties.

(1) Words or conduct relevant to the creation
of an express warranty and words or conduct tending

. to negate or limit warranty shall be construed "

wherever reasonable as consistent with each other;
but subJect to the provisions of this Article on
parol or extrinsic evidence (Section 2-202) nega-

ticn or limitation is: incperative to the extent

that suoh construotion is unreasonable.

(2) Subject to subsection (3), to exelude or
modify the implied warranty of merchantabllity or
any part of 1t the language must mentlon merchans-

- ability and in case of a2 writing must be consplcu-

ous, and to exclude or modify any'implied'warranty"?

. of fitness the exclusion must be by a writing and
- conspicucus. Language to exclude all implled war-
©. rantles of fltness 1= sufficient 1f 1t states, for -
- example, that "There are no warranties which extend _
-_beyond the description on the face herecf ' a

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate other-

‘wise, all implied warranties are excluded by expres=
‘sions llke "as 1s", "with 21l faults"™ or other lan-

guage which in commen understading calls the buyer's

. attentlon to the exelusion, of warranties and makes

plain ‘that . there is no implied warranty, and

() when,the buyer before entering into the
contract has examined the goods or the sample or
medel as fully as he desired or has refused to

-examine the goods thedre 1s no implled warranty

with regard to defects which an examination ought
in the circumstances to have revealed to himj; and

(c)'an'implied,warranty ean also be excluded :
or modified by course of dealing or course of per- :

~ formance or usage cf trade.

(4) Remedies for breach of warranty can be
limited in accordance with the provisions of this
Article on liquidation or limitation of damages and
on contractual modification of remedy (Sections

- 2-718 and 2-T13).
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- Seection 2—719 ' Contractual Modification or
_ Limitation of Remedy

- (l) Subject te the provisions of subsections f
(2) and (3) of thls section and of the.preceding
-~ sectlon on liquidaticn and 1imitation of damages,

(a) the agreement may provide for remedies . -
in addition to or 1n substitution for. those pro-
vided in this Article and may limit or alter the.
measure of damages recoverable under this. Ar'ticle,g
as by limiting the buyer's .remedies to return of .
the goods and repayment of the price or to repair
and replacement of non—conforming gooda or - parts,,:'
and. . : C

: ~(b}'re36rt_to.a'remedy asfprovided'is optionaf
unless the remedy-ls expressly agreed to be exelu-.
sive, in- which case it is the sole remedy._ C

_ (2) Where circumstances cause an exclusive or
‘1imited remedy to fall of its essential purpose, : ' .
remedy may be had as provided in this Act. : T .

(3) Consequential damages may be limited or
excluded unless the limitatlion or exclusion l1s
~uneonsclonable., . Limitatlon of consequential
damages for injJury fto the person in the case of
" consumer goods 1s prima facile unconsclonable but
limitatien of damages where the- loss is commercial
. Is not. . _ _
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_ CUSTOMER SOFTWARE SUBLICENSE GRAN
' 'FOR DIGITAL EQUIPMENT CORPORATIO
(DE SOFTWARE PURCHASERS . -

(Check all“bcxes which apply;-sign'and return to HEATH
COMPANY. Another Sublicense Grant form should be re-
- turned with future orders for additional SDFTWARE '
" products.) S _ S

L1 Er-1 Operating System Hyf-”jf.ff T ] HT-ll-l FORTRAN
| Write in the blank below your CPU make, model and serial

number. (If CPU is purchased with this order, HEATH will
£111 in the blank.)} = R

(Fili'in blenk}"”

HEATH of Benton Harbor, MI for itselr and on. behalf of the

- LICENSOR listed above 3rant to CUSTOMER a non~transferrable and o

non-exclusive Sublicense to use the software programs checked
by CUSTOMER above (referred to individually or together as :
SOFTWARE), under the terms and conditions stated in this Sub-
license Grant. ' _ _

SOFTWARE 1s furnished to CUSTOMER for use only on the single L
CPU listed above and may be modifiled or copled (with the inelusion
of LICENSOR's copyright notice) only for use on such CPU, CUS-
TOMER shall not provide or otherwlse make SQOFTWARE, or any por-
tion thereof, available in any form to any third party without
the prior approval of LICENSOR. LICENSOR retalns title to the
ownership of SOFTWARE at all times, LICENSOR and HEATH JOINTLY
AND SEVERALLY DISCLAIM ALL IMPLIED WARRANTIES WITH REGARD TO THE
SOFTWARE LICENSED HEREUNDER, INCLUDING ALL WARRANTIES OF MER-

" CHANTABILITY AND FITNESS; and any stated express warrantles.

are In lieu of all obllgations or llability on the part of elther
LICENSOR or HEATH for damages, including but not limited to:
special, indirect or consequential damages arising out of or in
connection with the use or performance of SOFTWARE licensed
hereunder. This Sublicense Grant, the licenses granted hereunder
and the SOFTWARE may not be assigned hy the CUSTCMER without
prior written consent from LICENSOR. No right to reprint or

copy SOFTIWARE, in whole or in part is granted hereby, except as,

'otherwise provided herein

WEATE cowANY - o

By o ”1.'~e4£Pre-eigned3 Printed signaturel

ACCEPTED ‘AND AGREED:
CUSTOMER'S SIGNATURE

DATE
Appendix E-1
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- CUSTOMER SOFTWARE SUBLICENSE GRANT - R
 FOR DIGITAL RESEARC ) AND MICROSORT! PRODUCTS :

(Check all boxes which apply: sign and return to
HEATH COMPANY. Another Sublicense Grant form should
be used with future orders for additional SOFTWARE
products.) :

Digital Reesea:mc:@cwmGD _
Mlicrosoft BASI terpreter
Microsoft Fomgﬂ@‘

Microsoft COBOL .
Mlicrosoft BASIC Compller -
Digital Research SIc@B{ZSID

Digital Research MA
Digital Research DESPOO@

an Ton o T T Vg T Vo |
[ TR YOO LR W TR TV T

HEATH COMPANY (HEATH) of Benton Harbor, MI, for itself and on

behalf of the licensor(s) listed above (referred to individually
or together as LICENSOR) grant to CUSTOMER a non-transferrable

and non-exclusive Sublicense to use the software programs checked

by CUSTOMER above (referred to individually or together as

SOFTWARE), under the terms and conditions stated 1n_this Suba

license Grant. _ S .

CUSTOMER hereby agrees to elther acoept, sign and return the .

. license agreements enclosed wlith each product, or, if those terms
are not accepted, to return fthe product for a full refund with
the sealed medla packette uncpened. SOFIWARE 1s furnished to
CUSTOMER for use only on & single CPU, and may be modifled or
copled (with the inclusion of LICENSCR's copyright notilce)
only for use on such CPU, CUSTOMER shall not provide or other-
wise make SOFTWARE, or any portion thereof, avallable ln any
form to any third party without the prior- approval of LICENSOQOR.
LICENSOR retains title to the ownership of SOFTWARE at all times.
LICENSOR and HEATH JOINTLY AND SEVERALLY DISCLAIM ALL IMPLIED
'WARRANTIES WITH REGARD TO THE SOFTWARE LICENSED HEREUNDER, IN-
CLUDING ALL WARRANTIES OF MERCHANTABILITY AND FITNESS; and any
stated express warrantles are in lieu of all.obligations or
liability on the part of either LICENSOR or HEATH for damages,
including but not limited to: special, indirect or consequentlal
damages arising out of or in connecticn with the use or perform-
ance of SOFTWARE licensed hereunder. This Sublicense Grant,
the licenses granted hereunder and the SOFTWARE may not be assigned
by the CUSTCMER without prior written consent from LICENSOR.

No right to reprint or copy SCOFTWARE, in whole or in part, is
granted hereby, except as otherwise provided herein.

(1980 Heath Company. "Heath" and "Heathkit" are registered
trademarks of Heath Company o /7§
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FOR SID/ZSID, MAC AND DESPOOL PURCHASERS ONLY: The serial number
of your Digital Research CP/M System must be supplied 1n advance.

| HEATH or VEC will supply the information if SID, MAC and/or

DESPOOL are purchased on the same order with 2 DIGITAL SESEARCH
Operating System. _ ,

CP/M SERTAL NUMBER_

HEATH COMPANY T
By [(Pre-sigmned, printed signature]

ACCEPTED AND AGREED:
CUSTOMER'S SIGNATURE

DATE
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| . sopwco INC.. ‘ o ' ;
SOFTWARE LICENSE/EQUIPMENT SALES AGREEMENT

'"”.,Agreement:Number'é'

The Customer agrees to purchase and Softco, Inc. (Softco) by its

acceptance of this agreement, agrees to sell, in accordance wlth
the following terms and conditions, the hardware listed below and
more fully described in the attached Exhibits. In addition,

Softco agrees to grant to Customer and Customer agrees to accept
from Softeco, in accordance with the followling terms and conditions,
a permanent non-excluslve single~site llicense foir use of software

. proprietary to Softeo listed below and more fully described in the
: attached Exhibits. - ‘ _ y _ o _ _

"I.-=SOFTCO SUPPLIED PRODUCTS ‘

A. Software : B
: Approximate

“'iSoftware Designation ri_ etf License Fee installation Date
‘B, Hardware_" | _ |
‘Model e T T <.“-]w;-_'a'Approximate

-Designation -~ Equipment Price Installation Date
e FOB Plant

C. PAYMENT TERMS. Payment shall be made in accordance with

‘Schedule A. All pzyments. shall be made In U.S. Dollars within

ten days of the date of the invéice. iy partial deliverles are
authorized, each shipment shall be inveoiced and pald for when

due without regard to other scheduled deliveriles. Softco reserves
the right to add an interest charge not exceeding 1 1/2% per
month, or fractlion thereof, for failure to make a payment within
30 days of the Invoice date.

D. TITLE, RISK QF LOSS AND SECURITY INTEREST Qwnership of "the

hardware and risk of loss or damage shall pass to the Customer
upon delivery F.O.B. shipping point by Softco; however, the
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Customer does hereby give to Softco a securlty interest in the

- hardware as securlty for the performance by the Customer of N
all its payment obligations hereunder, together with the right, '
without 1llability, to repossess the hardware, with or without

notice, in the event of default of any of such cbligations.

E. TAXES.. Prices and fees are exclusive of all federal,
state, municipal, or other government, excise, sales, use,

~ oecupational, or like taxes now in force-cr enacted Iin the
future and, therefore, prices are subject to an increase equal
in amount to any tax Softco may be required to collect or pay
upon the sale or dellvery of i1tems purchased or licensed.

If a certificate of exemptlon or similar document or proceeding
is to be made in order to exempt the sale from sales or use

tax 1iability, the Customer will obtain and pursue such cer-
tificate, document or proceeding.

¥. DELIVERY. . Delivery will be made F 0 B. shipping pcint.

The time of delivery 1s the time when the items to be delivered
are ready for plckup by the carrier. Items held or stored for
the Customer shall be at the risk and expense of the Customer.
Softco will shlp Collect which indicates freight lnvolces go
directly to Customer for payment of shipping charges-

G. DELAYS. Softco shall not be llable for any damages or
penalty for delay 1n delivery or for fallure to give notice
of delay when such delay is due to factors beyond Softco's
reasonable control, Iincluding, but not limited to, delays in
transportation and delay in dellvery by Boftco's vendors,

II. CUSTOMER RESPONSIBILITIES ‘ :

The customer agrees %o obtain and install the fcllcwing equip- '
ment on, or prior to, the dates specified below.

Equipment : - _ Instailation Date

Customer shall be responsible for timely site preparation in-
¢luding, but not limited to, adequate electrical power for
computer operation.. Customer shall be responsible for equip-
ment cabling except as specifically set forth to be provided
- by Softeo.

an
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iIII. PROPRIETARY RIGHTS OF SOFTCO IN THE SOFTWARE

.A The Nature of these Rights,‘and Title

. Customer recognizes that the computer programs, system docu—
mentation manuals and other materials supplied by Softeco. to

Customer are subject to the proprietary rights of Softco.
Customer agrees with Softeo that the programs, documentation
and all information or -data supplied by Softeo in machine-
readable form are trade secrets of Softco, are protected by
eivil and criminal law, and by the law of copyright, are very

valuable to Softco, and that their use and diselcsure must

be carefully and continuously controlled. Customer further
understands that operator manuals, training aids and other

. written materlals are subjJect to the Copyright Act of the
‘Unlted States.

'(l) Titlet"Sdftco'retains'title‘to'the programs, documentation,

information or data furnished by Softco in machline-readable

 form, and training materials. Socftco does not retaln title

to operator manuals and other materilal bearing the Softeo

_;-copyright notice, but these items shall not be copied ezcept
~as herein provided : _ ‘ - L

'Customer shall keep each and every item to which Softco retains

title free and clear of all c¢laims, liens and encumbrances
except those of Softco, and any act of Customer, voluntary or
involuntary, purporting to create a claim, lien or encumbrance

;on_sdch_an_item:shali pe void._

BI Restrictions on Customer S Use

The computer programs and other items supplied by Softco here-

undexr are for the sole use of Customer at the named 1ocation,
supporting only terminals operated by Customer. .

(1) Competitive Uses:: CustOmer agrees’ that whille this License
is in effect or while it has custody or possession of any
property of Softco, it will not directly or indirectly lease,

. license, sell, offer or negotiate to lease, llcense or sell,

or otherwlse negotiate or contract for any software simllar to

" that supplied under this license, but this clause shall not

be construed to prohibit Customer from acquiring for its own

use software from third parties

(2) Copies-- Customer agrees that while this License is in

effect, or while it has custody or possession of any property

of Softeco, it will not (a) copy or duplicate, or permit anyone

else to copy or duplicate, any physical or magnetlc version
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of the computer programs, documentation or Information furnished
by Softco in machine-readable form, (b) create or attempt to
create, or permlt others to c¢reate or attempt to create, by
reverse engineering or otherwlse, the source programs or any
part thereof from the obJect program or from other informatlon
made available under this License or otherwise, {(whether oral,
written, tangible or intangible). Customer may copy for 1ts

own use and at 1ts own expense operator manuals, training
materials, and other terminal-user-oriented-materials, but shall
advise Scofteco of the number of copies made and thelr distri-
bution. : _

(3) Use Restriotions° The computer programs licensed hereunder

. shall be used only on a sipgle central processing unlt or main-

frame (referred to as the CPU) and 1ts assoclated peripheral

units at the same slte. Customer shall advise Softco in advance

of the manufacturer and the serial number of the CPU and its

site location. Use of a program shall consist either of copying

any portlion of the program from storage units or media 1nto

the CPU, or the Processing of data with the program, or boeth.

All programs, documentation, and materials in machine-readable

form suppllied under this license shall .be kept 1ln a secure

place, under access and use restrictlons satisfactory to Softeq,

and not less strict than those applied to Customer's most valuable

- and sensitlve programs. The programs llcensed hereunder may

be temporarily transferred to another CPU while the specified

‘CPU is undergoing repairs, but Customer shall notify Softco TN
of such transfer if it 1s for a period of more than 72 hours. R

(4) Multi-Processor and Multiple Processor Use: If the compu-
ter programs licensed hereunder are used at a sife having, in
addition to the designated CPU, a second sultably configured
centrzal processing unit Customer shall advise Softco in advance
of the manufacturer and the serlial number of such second unit.
Customer may use the computer programs llcensed hereunder an
such second unit subject to the following conditions: - (1)
authorization under this paragraph to use the programs on 2
second unit shall not operate to extend any warranty whatso-
ever; (11) the seccond unlt shall be physically present at the
same site as the CPU; (i1ii) Customer shall not permit the
computer programs licensed hereunder to be transmitted over

any off-site communicatlons lines for any purpose; and (iv)

the programs may be active on only one of the CPU's at any given
time, : . o _

(5) Backup Filles: Customer shall furnish Softco a written
description of site file backup procedures lnsofar as those

procedures may invelve backup of the computer programs llicensed
hereunder. The written backup procedures description shall

include for each file backup copy of any of the programs ST
licensed hereunder, media type and, for off slte backup, where
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‘kept. Softco shall promptly approve or dieapprbve'backup

procedures,  Approval shall not be unreasonably withheld.
Coples of the licensed programs made under Softco-zpproved
Customer backup procedures shall not be deemed to be eopies
under III.B.(2) above. _

| (6) Unauthorized'Acts: ,Customer agreee'to ﬁotify Softco
- immediately of the.unauthorlized possession, use, or knowledge

of: any item. supplled under this license and: of-other informa-

- tion made available to Customer under this Agreement, by any

person or organization not authorized by this Agreement ‘to
have such possession, use or knowledge. Customer wlll promptly

- furnish full detalls of such possession, use or knowledge to

Softeco, will assist in preventing the recurrence of such pos-
sesslon, use or.knowledge, and will cooperate with Softco in
any litigation against thifd parties deemed necessary by Seftco
to protect its proprietary rights. Customer's complliance with
thls subparagraph shall not be construed in any way as a walver

- of Softco's right teo recover damages or cobtain other relief

against. Customer for its negligent or intentional harm to

Softeco! e_proprietary rights, or for‘breach of contractuel rights.

(7)  Inspection: - To assist Softco in the protection of its
proprietary rights, Customeyr shall permlt representatives of

Softco to inspect at. 2ll reasonable times any location at which

_1tems supplied are belng used or kept.
- C. Transfer of License Rights:

The Custamer's rights ‘to use the programs, documentation,
manuals and cther materials supplied by Softeoc hereunder =
shall not be asalgned, licensed, or transferred to a successor,
affiliate or any other person, firm, corperation or ocrganization,
voluntarily, by operation of law, or in any other mammer wilth-

. out the prior written eoneegt of Softceo.

“'D. Right to Source Program

If Softco, whether'directly or threugh a sueeeésef'or affiliate
shall cease to be in the software business, or 1f Softeo should

- be declared bankrupt or lnsclvent by a court of competent Juris-
- dlection, Customer shall have the right to obtain, for lts own
~and scole use only, a single. copy of the then current version

of the source program of the object programs suppllied under this
Agreement, and single copy of the documentatlon assoclated
therewlth, upon payment to the perscn in control of the source
program the reascnable cost of making each copy. Each source
program supplled to Customer under thils paragraph shall be subjeet

- to each and every restriction on use set forth in this Agree-
‘ment, ‘and Customer acknowledges that the source programs and

their assoclated decumentaticn are extraordinarily valuable
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proprietary property of Softco and will be guarded against
unauthorized use or disclosure with great ¢care, _

E. . Remedies

If Customer attempts to use, copy, llicense, or convey the ltems
supplied by Softco hereunder, in 2 manner contrary to the terms
of this Agreement or in competition with-Seftco.or Iln derogation of
Softeco's propriletary rights, whether these .rights are explicitly
herein stated, determined by law, or otherwlse, Saftco shall
have, in addition to any other remedles avallable to it, the
- right to injuncitive rellef enjoining such action, the Customer
hereby acknowledging that other remedies are inadequate.

o F.' Binding Effect and Definitions .

" The Customer agrees that this agreement binds the named Customer
and each of its employees, agents, representatives and persons
associated with 1t. This agreement further binds each affiliated
and subsidiary firm, corporation, or other organizatlon and any

_ person, flrm, corporation or other organizatlon with whilch the
Customer may enter a joint venture or other cooperative enter-

_-_priee.

The term em lo'ee means an indiriduai'on:whoee'behalf the bnetomer
withholds Income taxes or makes contributions under the Federal
Insurance Contributions Act or Similar‘statutes in: other naticns.

The term Customer means only the following corporatione or
organizat ons. ' :

IV. ACCEPTANCE

. Acceptance of the Softco Products will be performed at the Softce
Y-} o Cuetomer site. ' S

_The Softee Products will be deemed accepted when they have success—-
fully satisflied the acceptance criteria 1n accordance with proce-
dures defined in the Softeo's Acceptance Test or as established

by Softeo prieor to testing. Acceptance will be perfoirmed utilizing
the actual hardware system to be used with the scoftware system,
ineluding the hardware products supplied by Softco. Use of the

- system in production shall constitute acceptance. .

Softeo has the option to specify alternate equipment at an alter-
nate site Af Customer falls to fulflll responsibllities specified
in Paragraph II, unless a mutually agreed upon alternate Instal-
lation Date has "been determined subsequent toc this agreement.
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Y. WARRANTY _

Al Software

nFor ninety (90} days following acceptance Softco will design,
‘code, checkout, document and deliver promptly any amendments or

alterations to the software that may be required to correct errors

. present at the time of acceptance of the system and which signi-.

flcantly affect performance in accordance with the specifica-

. tions. This warranty 1is contlingent upon Customer'advising Sefteo

in writing of such errors, in accordance with Softco's prescribed
reportling procedures, within ninety (90) days from aooeptance as

- defined herein.

‘FollOWing'the'warrantﬁ period Customer may contlnue to receive

Softco's software maintenance by Customers' execution of Softco's
then standard maintenance agreement and payment of Softco s then-

- eurrent. charge for such maintenance..

B Customer shall inform Softco in writing of any modifications made

to the software. Softco shall not be responsible for maintaining
Customer-modified portions of the seftware. Corrections for
difficulties or defects traceable to Customer errors or system
changes will be bllled at standard Softco s time and materials
rates. _

- Ba Hardware_

(L) All Softoo supplied equipment is warranteed against defects
in worlmanship and materials, under normal use and service for a

. pericd of ninety (90) days from the date of delivery._;-

(2) The above warranty is contingent upon proper use in the
application for which the hardware was intended and is not.
applicable to hardware which has been modifled without Scoftco's
approval, or which has been subjected to unusual physical or
electrical stress, or on which the original identification marks
have been removed or altered. This warranty will not apply if
adjustment, repalr, or parts replacement is required because of
accident, neglect, misuse, failure of electrical power, air con-
ditioning, humidity control, transportation, or causes other

"than ordinary use.

C. No Other Warranties

Except for the express warranties stated in A and B above, Softeo
disclaims all warranties with regard to the Softeco products sold

" hereunder including a2ll implled warranties of merchantabllity

and fitness and all obligations or liabilities on the part of
Softco for damages, inecluding but not limited to, consequential
damages arising out of or in connection with the use or perfor-
nmance of the system.

Appendix F
- - =T=




VI. GENERAL -

This agreement 1s not assignable without the prior written con-
sent of Softco. Any attempt by Customer to assign any of the
rights, dutiles or obligations of this Agreement without such con-
sent 1s void. L _ L

This Agreement can only-be modified by a written agreement duly

~ signed by persons authorized to sign agreements on behalf of
-Customer and of Softeco, and variance from the terms and condlitions
of thls Agreement in any order or other written notification from
the Customer will be of no effect. '

I any provision or provisions of this Agreement shall be held to
be invalid, 1llegal or unenforceable, the validity, legallty and
enforceability of the remalning provisions shall not 1in any way
be affected or impaired thereby._

No actilon, regardless of form arisins out of this Agreement may
be brought by elther party more than two years after the cause of
actlion has arisen, or, in the case of non-payment more than two
-~ years from the date of the last payment.

This Agreement will be governed by the Taws of the State of New
- York. N

The Customer acknowledges that he has read this Agreement, under-
stands it, and agrees to be bound by its terms and conditions.
Further the Customer agrees that it 1s the complete and exclusive:
statement of the agreement between the partles, which supersedes
all propesals or prior agreements, oral or written, and all other
copmunicatlions hetween the parties relating to the subject matter
of this agreement. :

Customer?. :”, D o :_Aocepted.oy Softoo;~lno.
_ﬁj B o SO
'_ﬂTitle—' | | Title
Date , SIS iD'at_e
fﬁﬁ
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" SCHEDULE A

‘Payment Schedule

Payments £
with the f
SOF?WARE

B.

. 100%

HARDWARE

0 Softco are due as previously noted and in acccrdence
cllowing schedule- ' '
| o ~ Amount
. 20% Advance Deposit with Agreement  §
60% Delivery payment -
- {due on delivery, F.0.B. shipping point) $ ‘
20% Acceptance payment ' | -
'(due on ccmpleticn of acceptance criteria) $_ '
‘{fctal SRR
P - Amount.
20% Advance Deposit with Agreement o $
80% Delivery payment :
(due on delivery, F.0.B. shipping point) S 5
total
$

-
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_Softco'[ -

Software Malntenance Agreement

a:Maintenance~Agreement.No;

_relating to s o
-,Permanent License Agreement No.j

‘Name and Address of C!us:.tcmzez-._"=

The term of this agreement shall commence on o
and shall continue for one year, after which it may be
_written

nated by elther party on having provided 60 days prior

,notice to the other party.

Maintenance Fee- ahall be $ B ~ payable monthly,

advanoe._.,,

CHANGES IN- TERMS CONDITIONS AND FEES

Softco may change its Software maintenance fees, terms

conditions upon 90 days written notice to Customer but
such change shall be effectlve prior to the end of the

cinitlal one year term.o

TAXES AND DUTIES .

termia'

in

and
no -

There shall be added to maintenance fees and other oharges _
fo this agreement amounts equal to any tariff, duties and/or
sales or use tax, or any tax in lieu thereof imposed by any -

COVERAGE-

| government or governmental agency with respect to the ser-
vices rendered by Softco under thils agreement.

The Software covered 1s that Software designated in the
Permanent License Agreement, and as updated wlth Improvements
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or modifications furnished Customer under Softco Software
Warranty. During the term of thils Agreement Softco will

gsupply Customer wlth any improvements or modifications to
the Software which are not charged for as optlons.

‘During the term of this Agreement, Softeco will correct or
replace Software and/or provide services ‘necessary to remedy
any programming error which 1s attributed to Softco and which
glgnificantly affects use of the Software. Sueh correction,
replacement or services will be promptly accomplished after
Customer has ldentifled and notiflied Softco of any such error
in accordance with Softco's reporting procedures.

Customer agrees to provide Softco with dumps, as requested,

and with suffliclent support and test time on Customer's com-
puter system to dupllcate the problem, certify that the problem
i3 indeed with the Softco's Software, and to certify that the
problem has indeed been fixed. ' . ‘

_ Customer shall inform Softco in writing of any modifications
made by Customer to the Software. Softce shall not be respon-
" gible for maintaining Customer medifled portions of the Soft-
- ware or for malntaining portlons of the Software affected by
Customer medifled portions of the Software.

Ccrrecticns for difficulties or defects traceable to Customer
errors or system changes will be billed at standard Softco s
time and materlial rates. .

Any correctlons or alterations to or new'versions of the
Software that Softco may deliver to Customer under this Agree-
ment shall be limited to one copy of such Software and docu-
mentatlon dellvered to the Customer.

TELE-MAINTENANCE. HOT-LINE

Customer agrees to install and maintain for the duration of Y
this Agreement, a modem and assoclated dlal-up telephone line,
Customer will pay for installatlon, malntenance and use of

sald equipment and associated telephone line use charges.
Softeo shall use this modem and telephone line in connec- °
tion with error correction. Such access by Softco shall be
subject to prior approval of Customer in each case ‘and such
access will be solely for the purpose authorized by Customer

in the individial case. ‘

TRAVEL EXPENSES

Customer shall reimburse Softcoc for any out of pocket expenses
incurred at Customer's request, Including travel to and from
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the Customer site, lodging, meals, telephone, and shipping,

a8 may be necessary in connection with duties performed under

: this Agreement by Softeo.

PROPRIETARY'RIGHTS

Any changes, additions and enhancements in the form of new
or partial programs or documentation as may be provided under

this Agreement shall remain the proprietary property of Softco.

The Permanent License Agreement specified zbove will include
under 1ts proprietary restrictlons any such additiocnal pro-
gramming and documentation provided under thls ggreement.

-TERMINATION

In the event of termination of the Permanent License Agree— |

ment, speclflied above, through default by Customer, all main-

. tenance fees or charges payable for the entire term of this

Agreement shall without notice or demand by Softcc immedlately
become due and payable and Softco's obligatlons under this:

Software Maintenance Agreement shall immediately end.

| Softeco may terminate this Agreement in the event of default

by Customer. Default by the Customer includes Customer's
fallure to pay the monthly maintenance fee within 30 days
notlce that the same 1is thirty-days-or more delinquent. .

 GENERAL.

This Agreement shall'be'bindiﬁg when accepted by Softco at

160 West Street, Croton-on-Hudson, New York and will be
governed by the laws of the State of New York. -

The terms and condlitions stated herein supercede all prior
agreements between parties relating to the subjJect matter of
thls Agreement. This Agreement may be changed or medifled
only in writing. B :

 Cuatcmer o . f Softeco, Inc.
By o .~ By
U mMgle o mate :
pate __ . Date
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SOFTCO _ o
ESP SOFTWARE SUPPORT AGREEMENT

- ESP? Agreement No. relating to License Agreememt No.

Name and address of Licensee:

INITIAL TERM

The initlal term of this Agreement shall commence on - -

and shall continue for one year, after which 1t may be terminated
by either party on having provided 90 days prior written notice
to the other party. If the date of commencement shall fall on
other than the first day of a month, the inital term shall be
deemed to include the twelve full months next following the

date of commencement. _ _ _ ‘

ESP CHARGES AND BILLING

Charges. rcr ESP support services shall be in accordance with
the schedule for such services; a copy of the current schedule
1s attached to this Agreement as Schedule I. Bllling shall be
monthly in advance, except for any 1lnitial partial month, which
shall be included in the bllling for the first full month under
thls agreement. Payments not received by Seftceo within 30 days
of the date of Invoice shall be subject to a late charge of 1.5
percent per month and shall not qualify for ESP credit accumu-
latlon. : _

LEVELs OF SUPPORT ~ General

Developmental (DEV) support is for customers whose special re-
quirements necessitate modifications and extenslons to the

basic software modules so that the modules become unlque to.-- -
the customer or to a few customers. DEV support is tep prilority
support with Softeo installation of new versions and accumula-
tion of ESP credits.

Standard (STD) support is for customers with standard anodified
unextended software modules. STD support 1s also top priority
support including Softco installation of new verslons and
aceunmulation of ESF credits.
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Minimal (MIN) support is,ror:cnstdmers”reQairing=miﬁimﬁmjsﬁp_
port for standard unmodified unextended;software_modules. '

CHANGES IN TERMS CONDITIONS AND FEES

Softco may change the ESP software support fees terms, and
conditions on 90 days-written notice to customer but no such
change shall be effective prior to the end of the initlal cne-
year term. Customer may, by 30 days written notice to Softco,
terminate this contract on the effective date of any such
echange. In the absence of such notice of termination, the
change shall be deemed accepted by the customer.

Certain ESP customers may accumulate ESP. credits (described
below) for use In the purchase of Softco’s products and ser-
vices. Softco reserves the right at any time or from time to

‘time, by written notice to customer to: (1) add, remove, or

change products and services for which ESP_credits_may be
used; and (2) change the maximum percentage by which the price
for any product or service may be reduced through use of ESP
credits., A schedule of current products and services eliglble
for partlal purchase with ESP credits is attached to this
Agreement as Schedule II o _ L

. TAXES AND DUTIES

'There shall be added to the charges under this Agreement

amounts equal to any tariff, duties and/or sales or use tax

or any tax in lleu thereof imposed by any government or govern-
mental agency with respect to ‘the services rendered by Softco
under this Agreement.

COVERAGE

Particular software covered under this Agreement and applicable
level of coverage wlll be as indicated on riders to this Agree-
ment. Each such rider will reference this Agreement by number.

During the term of this Agreement Softco will correct or re-
place software and/or provide services necessary to remedy ‘any
programming error, which 1s attrlbuted to Softeo, and which
significantly affects use of the software. Such correctlon,
replacement, or services will be accomplished after customer
has identified and notified Softco of any such error in accor-
dance with Softco's reporting procedures. The manner and
timing of Softco support is further qualified in accordance
with the level of service purchased by the customer as out-
lined below in this section. _
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Customer agrees to provide Softco with memory dumps, as
requested, and wlth sufficlent support and test time on
customer's computer system to”duplicate the problem, certify
that the problem is with the Softco's software, and to
certify that the problem has been fixed. .

Customer shall inform. Softco in.writing of any modifioations
made by customer to ‘the.software. Softco shdll not be
‘responsible for maintaining-customer modified portions -
of the software or for maintaining portions of the software
affected by customer modified portions of the software.

Corrections for difficulties or defects traceable to customer

‘errors or system changes willl be billed at standard Softco
time and materlal rates. :

ALL ESP CUSTOMERS (DEV”’STD ~AND MIN) e
CALL ESP customers will reoeive'” -

1. New syetem releases, as they are released by Softco.

2. System discrepancy‘reports published periodically,
listing a2ll known "bugs" and their status. : :
3. No-~charge reglstration of one attendee at each periodic
system tutorial. These tutorials will cover introduction
or refresher courses on the Series 6300 as offered by Softoo
'in Croton—on—Hudson. _

_ESP - DEV SEHVICE _ _
- DEV support includes the following.

1. Normal under~two-hour telephone response to urgent
customer situations. Suppeort is provided through Softco-
suppllied 1200 baud modems permitting problem flles or programs
to be examined, modified, or replaced (via transmission)
directly by Softco 8 Croton—on-Hudson based support group.
2. Softeo installation and verification of new system re-
leases through Auto-Update(TM). Use of Auto-Update(TM)
services will be scheduled by Softeo in cooperation with
customer.,

3. Accumulation of ESP credits at the rate of 50 percent
of the basic monthly charge for ESP-DEV support services,.
ESP credits may be accumulated by customer for up to twelve
(12) months after which the most recent twelve (12) months
charges producing ESP credit will be used; i.e., first
credits earned are first credlts used. Monthly involices
issued will show ESP credits earned and present ESP eredit
balance. ESP credits shall accrue as payments are recelved
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by Softco. While customer is under ESP-DEV support, ESP

credits may be used to reduce the charges for eligible
Softco products and services as detalled in Schedule II.
No more than 50% of any qualifying invoice item may be

paid by ESP credits.

ESP - STD SERVICE

.STD support includes the following.~

1. Normal under two—hour telephone response to urgent

- customer situatlons. Support is provided through Softco-

supplied 1200 baud modems permitting problem files or
programs to be examined, modified, or replaced {(via transmis-
sion) directly by Softco's Croton-on-Hudson based support
Eroup.

2. Softco installatlon and verification of new system re-
leases through data communications., Use will be scheduled L
by Softco 1n cooperatlon with customer.

3. Accumulation of ESP credits at the rate of 35 percent _
of the basic monthly charges for ESP-STD suppert services. -
ESP credits may be accumulated by customer for up to twelve
(12) months after which the most recent twelve (12) months ™
eharges producing ESP credit wlll be used; i.,e., first
credits earned are first credlts used, Monthly involces
issued will show ESP credits earned and present ESP credit
balance. ESP credlts shall accrue as payments are received
by Scftco. While customer is under ESP-STD support, ESP
credits may be used to reduce the charges for eligible
Softeco produots and services as detalled 1n Schedule II. o
No more than 50% of any qualifying invoice item may be paid
by ESP credits.

ESP - MIN SER?ICE.
MIN support includes the follewing:

1. After problem dlagnosis by customer and furnlshing to
Softec of appropriate documentation of the problem, Softco
will analyze and mall a response (normal less than thirty
(30) day response)..

2. New system releases will be furnished by Softco on tape
for customer installation. Any Softeo suppert required for
installation will be billed at Softco standard tlme and
material rates.

Any corrections or alterations to or new versions of the
software that Softco may deliver to customer under this

Agreement shall be limited to one copy of such software and :

documentatlon dellivered to the customer.
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COMMUNICATIONS RESPONSIBILITY AND COSTS

Customers of DEV and STD-support: Customer agrees to 1nstall
and maintain for the duratlion of this agreement, the Softco-
suppllied 1200 baud modem and associated customer-supplled
dlal-up telephone line., Customer wlll pay associzated
telephone equipment and line use charges. Softcce shall.

use this modem and telephone line in connection with error
correction and updating. Such access by Softeco shall be
subject to prior-approval of .customer in each case and such
access will be solely for the purpose authorized by customer
in the individual case. _ : o

MIN Customers: Customers with MIN 1evel support cnly are
net requlred to install communications equipment.

TRAVEL AND TELEPHONE EXPENSEB

 Customer shall reimburse Softco for any out—ofupocket
expenses lncurred at customer's request, including travel
to and from the customer site, lodging, meals, telephone,
and shlpping as may be necessary in connectlon with duties
- performed under this Agreement by Softco. = o

PRDPBIETARY RIGHTS .

Any changes,. additions, end enhancements in the form of
new or partial programs or documentation as may be provided
under this Agreement shall remain the proprietary property
of Scoftco. The License Agreement specifled above will
include under its proprietary restrictions any such zddi-
tional programming and documentetion provided under thils
Agreement.

"TERMINATION

In the event of termination of the License Agreement specifiee
above, through default by customer, all maintenance: fees

or charges payable for the entire term of this Agreement

shall without notice or demand by Softco lmmedlately be--

come due and payable, and Softco's obligations under this
Software Support Agreement shall immediately end.

Softco may terminate this Agreement in the event of default

by customer. Default by the customer includes customer's
failure to pay the monthly maintenance fee within (thirty)

30 days notlce that the same is thirty days or more delinquent
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'GENERAL

This Agreement shall be binding when. accepted by Softco at 160
Cleveland Drive, Croton-on-Hudsen, New York and will be
governed by the: laws of the State of New York _

In_the event that customer desires to increase or decrease
the support level of any software module or modules, Softeod
reserves the right to .determine, in its solexdiscretion,
whether or not the module or medules qualify for the proposed
support level. If Softco determlnes that the modules, as

in the customer's hands, do not qualify for the level re-
quested by the customer, Softco will Iinform the customer

of the reasons for the lack of qualification.

Customer agrees to promptly install new system releases
and understands that fallure to promptly install new
system releases shall release Softco from 1ts support

obligatlon until such tlme as the new release is installed.

The terms and conditions stated herein Supéréede'ail prior -"
Agreements between parties relatling to the subject matter

of thls Agreement. This Agreement may be changed or modi#
_ ffied only in writing. _ o _

Customer--_.'“'  - | '-chépted'by_Softco, Inc..
Tatle. o Title .
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(1)t

(2)

(3)

(1)

. NOTE:

. SCHEDULE I o

EXTENDED SUPPORT PLAN (ESP) MONTHLY RATE CHART'

Support Level

Software Groups -t-s"#f*”.};'STD:f':bﬁé‘tf-MiN.

Base System .:'. R  ]_;':350 ) ; 600 _200".
[define]t' | o
Application' o f "1. 7500 - 1,200 sHSO

_ [Other.bptibnal'standard
programs as a group -
define] _

Interactive ‘1:_' :fft-ﬁt?’ﬂ300atr“f 450 150

EAnother optional
- group of programs -

definel] _ |
' ' : T
General 200 N/A 200 %iw_
[Third party supported
software]
(1) The "Base System™ must be included as base
o -support whatever support level is selected.
.(2) Support must remain within a support level
' category. R o S
(3) Whether or not a particular program or module
as it exists In a customer'’s systeéem 1s eligi-
ble for a particular level of support will
be determined by Scftco in Softeco's sole
‘discretion, _
*(4) gGeneral group support avallable on an ‘'as
- avallable' basis with updates and new ver-
- sions passed along as released.
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' SCHEDULE IT

' ESP CREDIT USE
The following Softco products and services may be purchased
from Softco at a price reduced hy ESP credits.

- Maximum ESP Credit Use
as a rercent of Price¥ .

1. New features and enhancements =~ ‘50%
compatible with customer's licensed
software (applicable to base price
only and not to installation charges,

if any) | -

2. Registration for Softco educational -  50%
courses and seminars in Croton—on— S
Hudson S

3. Consulting“suggdrt;(fiﬁé'chargesibnlj)- 50%
- for speclal problems or tasks _ o

4, Installation support (time charges : 504
.- only) and error correctlon of errors

due to customer errors or system

changes _

#ESP credlts may not be used to reduce shipping, travel, in-
- stallation, telephoneé charges, tazxes or any other out-of-
pocket charge. ESP credits may not offset more ‘than 50%
of any qualifying involce item. _
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* Rider | - o ' ESP Agreement No. {j>

1 - .- - Support Effective Monthly ESP
Software Group Level Date Rate Credilt

"~ (1) Base System Group -
|  [definel
(2)€'5§ﬁli§%ticn Gréﬁp  _
© [definel
(3) Interactive Group
[definé]

(%) General Group

 [define]l
;"/:m\",

Accepted by: o S | Accepted by:
Softco, Inc. oL : Customer
160 Cleveland Drive o .
Croton—on—Hudson, N. Y 10520
by | | by
Title _ Title
Date _ . Date

ST
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FORM TX' |

UNITED STATES COPYRIGHT QFFICE
" LIBRARY OF CONGRESS
 WASHINGTON, D.C. 20559

APPLICATION -

COPYRIGHT S

REGISTRATION |
fora

Nondram atzc therary Work

HOW TG APPLY FOR CDPYRIGHT FIEGISTHATION.

_Headthemommononmmpagatomakemhmmlsmemm '
'appumnforyourwom

. SJ_eond: Open’ out the form by pulllng tha.-. pags o the 1eft F(ead through the da-

o oo tailed instructions befora starting tocampleta the form, ot

. - -'ﬁird:: Comphtaspacea14ofmea:piheﬁm.menmmaenmfmmcvarmd{w
L e giter reading: the instructions for spaces 5-11,-complete the rest of vour:

_-Fi‘rst'

o ._mmn.Usatypewrnerorpmtmdakmk.Bemmsgnmefcmat'
"'.spaca'lo .

Yy e Fourth: Detach your comp!eted appﬂuﬁnn from these instructions and send. rt wdh :
‘ the necassary depesit of the werk {see beiow) to: Register of Copyrignts, | |
Library of Congress, Washington, D.C. 20539, Uniess you have a Deposit
Aceount in the Copyrighit Ctfica, your appiication and deposit must be ac-

P
‘.’ lorphonerecord) of the best edition of the coilective work,

. : . companiedbyameckormneyordarforsw payablato.ﬂeg:s::rof

_ Capyﬁghu.

WHEN TO USE FORM TX: Form TX is the appropriare appilcation
to use for copyright registradon covering nondramatic literary worhs.
Whethcpubﬁshndnrunpubhﬂlei o

WHAT IS A 'NONDMTIC m WORK"? Thl
gory of “nondramaric [terary warks™ (Class TX) is very broad. Except for

dramatic works and certain linds of audiovisual warks, Class TX includes-

all types of waorks written in words {or other vertal or numerical symbois;.
A faw of the many examipies of “nendramatic Herary works” include fie-
tion, nonficion, poetry, periodicals, textbooks, reference works, direc
tortes, cataiogs, advartising copy, and compiladens of informarton.

DEPOSIT TO ACCOMPANY APPLICATION: An appiication for

copyright registration must be accompanied by a deposit represquting the
entire work for which registration is to be made. The following are the
generaj deposit requirements as set forth in the stature:

Unpubﬂ-hed wark: D_cposit one complaﬂ copy {or phonarec
erd).

Pubitshed wark: Depostt two compiae copms {er phonarecords)

- of the best edition. -

Waorik first published omidc the United States: Deposn one
complete copy (or phenorecerd) of the first foreign edition.

Contribution to a coilective worie Deposit one complete copy

These general depasit requiremenits may vary in parricular siruzations, For
further information about copyright depcsﬂ write 1o the Capv;nght

_ Office.

THE COPYRIGHT NOTICE: For published works, the law pro-
vides that a copyright notice in a specified form “shall ba placed on ail
distribured - copies: from which the work can be visually per-

ceived,” Use of tha copyright notice is the responsibility of the ¢opyright

owner and does not require advancs peymission from the Copyright Of-
fiez, The required form of the notice for copies generally consists of three
clements: (1) the symbol “ 9", or the word “Copyright”, er the abbrevia-
ton “Copr.™; (2) the year of first publication: and (3) the name of the
awner of copyright. For exampie: “© 1978 Constanca Porter”. The ne-
tica is to ba affixed to the copies “in such manner and location as to give
reasonabie notice of the daim of copyright.” Uniike the law in effact be-
fore. 1978, the new copyright stature provides procedures for crrerzing
errors in the copyright notice, and aven for curing the emission of the no-
tice. However, a failure to comply with the notice requirements may still

_result in the loss of some copyright protection and, uniess correctad with-

in five years, in the compiete loss of copyright. For further information
about the copyright notice and the procedures for correcting ermrors or
omissions, write to the Copyright Office. -

DURATION OF COPYRIGHT: Fer works that were craated after
the effective date of the new satuta (January 1, 1978), the bastc copy-
right term will ba the [ife of the author and fifty years after the author's:
death. For works made for hire, and for cermain anonymous and pseu-
donymous works, the duration of copyright wiil be 75 years frum publica-
tion or 100 years from creation, whichever is shorter. These same terms

. of copyright will generally apply to warks that had been —ented before,

1978 but had nat been published or copyrightad befare that date, For fur-
ther information about the duration of copyright, mciuding the terms of
copyrights already in existenice before 1978, write for Circular R15a

Anneraix I-l




'HOW TO FILL OUT FORM TX

" Specific Instructions for Spaces 1-4

printed opposite.

* The line-by-line instructions on this pags are keyed to the spmas on the first page cf Form TX,

* Flease read through these instructions befora you start ﬁlﬂng out your apptkmion. and refer to
the specific instructions for each spacs as you go along.

SPACE 1: TITLE

* Title of this Worke: Every workmbmutedioroopwghtregistraﬂonmustbe
given a ttfe that 1s capable of identifying that particular work. If the copies or
- phonarecords of the wark baar a title (or an identifying phrass that could serve
s a titla}, transcribe ity wording completely and exactly on the application. Re-
mernber that indexing of the registration and future idanttfication of the work
will depend an the information you giva hare,
s Perfadical ar Serial Issue: Periodicals and other serials are publications
issued at intervals under a general title, such as newspapers, magazines, jour-
nals, newsletters, and annuals. [f the work betng registered i3 an entire issug of a
periodical ar serial, giva the over-all title of the pericdical or serial In the space

mcspacupmvlded. Etheﬁéﬁbﬁag ragmedisammblmcntu a periodical’
or serial isnue, follow the instructions for “Publication as a Contribution.”
* Previgus or Alternative Titlass Compieta this space if there are any addi

‘Honal titles for the work under witich someone searching for the registration

migit be likely to ook, or under which a documant perraining to the work
recorded.

might be

¢ Publication as a Comribution: If the work baing registered has been
published 23 a contribution to a periodical, sertal, or collection, give the title of
the contribution in the space headed “Tile of this Wark." Then, i the lne
headed “Publication as a Contribuiien,” give information about the larger work:

headed “Title of this Work,” and add the specific information about the issue in

in which the contribution appasred.

SPACE 2: AUTHORS -

Gmcd!nmhmﬁudaﬂd&a&cmndhgtheummm

arw the “authars” of this work for capyrigit purposes. Then, unless the work isa
“collective work™ (see below), give the requested. information abowr avery

“auther”™ who corttitwted any appreciable smaunt of copyrightable matter to

this version of the work. If you need further space, use the attached Continua-
ton Sheet and, i nmv requast additional Continuation Sheets (Form
TX/CON).

* Who is the "Author™? Unless the work was “made for hire,” the [ndividual
who actually created the work is its “author.” In the case of 2 work made for
hire. the stanute provides that “the empicyu or cther person for whom the
work wes prepared is considered the author.”

s What is o "Worlc Made for Hire"? A “wark made for hire” isddimdas
{1) “a work prepared by an employen within the scope of his or har empioy-
ment”; or (2) “a work specially ordared or commissioned” for carain uses
specified in the statute, but only ¥ there is a written agreement to considar it a
“work mada for hire.”
* Collective Work: In the case of a coilective work, such as a periadical is
sue, anthology, collection of essays, or encyclopedia, it is sufficient to give in-
formatian about the author of the collective work as a whole.
* Author'’s Identity Not Revecled: f an author's conuibution is “anon-
ymous” or “pseudonyrnous.” it is not necessary to giva the nama and dates for
that author, However, the citizenship or domicile of the author must be given
. i all casqs, and information about the nare of that auther'’s contribution to
the work should be included.

* Name of Authoe: The fullest form of thc aurhor’s name should ba given, If

you have checkad “Yes™ to indicae that the work was “made for hire,” give the

fuil legal name of the employer (ar other perscn for whom the wark was pre-
parud). You may also include the name of the employes (hrmnph.“ﬂsc
PublishlngCo.. employer for hire of John Ferguson™). [f the work is “anony-
mous” you may: (1) leave tha line biank, or {2} state “Anonymous” In the line;
or {3) taveai the author's identity. If the wark (3 “pseudonymous” you may (1)
leava the line blank, or (2) give the pseudonym and identify it as such (for «x-
ample “Huntley Haverstock, pseudonym™), or (3} reveal the author's nama,
making clear which is the real name and which is the pseudonym (for exampic,
“Judith Barton, whose pseudonym is Madaleine Elster”).

- Duuofalmﬁndnmlfmlauﬂ\orudud.ﬁumemmm

the year of death be inchuded in the application uniess the work is anonymous
or psaudonymous. The author's birth date is optional, but is usaful as a form of
identification. Laave this space blank if the author's contribution was a “work
made for hire.”

. "Anonmam or'Psaldnnwma Work: An amhorsconmbmbn toa
work is “anonymous” if that author is not Identifled on the ¢ sies or phano-
records of the work. An authar's contribution to a work is “pe .udonymous™ if
that author is identified on the coples or phonorecords undar a fictitious name.

* Author’s Natlonaiity ar Domicile: Give the eountry of which the authar
is a citizen, orthae country in which the author is damiciled. The stanute requires
that either nationality ar domvictla be given in all cases. '

* Nature of Authorsitip: After the words “Author of” give a briaf general
saiement of the naturé of this particular awthod's contribution to the work
Examples: “Entire tax™; “Co-author of entive text”; “Chapters 11-14™, “Editoniai
revisions™; “Comptlanon and Enghsh transiation™; “Mustrations.”

‘ $AC53'= CREATION-AND PUBI.ICAT!ON
* General Instructions: Do not confuse “cremtion” with “publication™
Every appiication for copyright registration must state “the year in which cre-
ation of the work was complated.” Give the date and nation of first publicarion
only if the wark has been published.

* Creation: Under the statute, a work is “crested” when it is fixed in a copy
or phonorecard for the first ime. Where a work has been prepared over a pe-
riod of time, the part of the work existing in fixed form on-a parcular date
constitutes the created work an that date. The date you give here should be the
year in which the author completed the pardcular version for which registration

is now being sought, even :fomamhnscxstctfmchmgawaddi-
tonsare planned.

* Pubilcation: The statute dafines “publication™ as “the distribution of
copies or phonorecords of a work to the public by sale or ather transfer of awn-
ership, or by rental, lease, or lending"; a wark is also “published” if there has
been an “offering 1o distribute copies or phonorecords to a group of persens for
purposes of further dismibution, public performanice, or public display.” Give
the full date {month, day, year) when, and the country where, publication first
occurred. If first publication taok place simultaneously in the United States and
other countries, it is sufficient to state “ULS.A."

‘SPACE 4: CLAIMANT(S)

* Name(s) and Addréss(es} of Copuright Cldmmt{a)' Give rhe
nama(s) and addresaies) of the copyright claimant{s) in this werk. The statute
provides that copyright in a werk belongs initially to tne author of the werk (in-
cluding, in the case of a wark made for hire, the employer or other person for
whom the work was prepared). The copyright claimant is gither the author of
the work or a person or organization that has obtained cwnershlp of the copy-
right initially belonging to the author. - -

* Transfer- Tha s:atute provides that, if the. cdpwgﬁt'diimant is not the

author, the application for registration must contain “a brief statemant of how

the claimant obtained ownership of the copyright.” If any copyrigit claimant.

named in space 4 is not an author named in space 2, give a brief, general srare-
ment summarizing the means by which Lhat claimant obrained ownership of the
copyrignt. : .
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- INSTRUCTIONS FOR FILLING OUT SPACES 5-11 OFFORM TX

SPACE3: PREVIOUS REGISTRATION

* General Instructicns: ThaqunsionshspacaSmhnmdadtoﬂndout
whather an gariler registration has been mada for this work and, i so, whether
there is any basis for a new regisration: As a general rule, only one basic
copyright registration can ba mada for the samae varsion of & particular wark.

*' Same Version: [ this version is substantially the same as the work covered

by a previous registration, a second registration is not generally possibie un-
less:. (1) the work has baen registered in unpublished form and a second regis.,
fration is now being saughit to cover tha first publishad edition, or {2) somaeana
other than the author is identified as copyright claimant in the earlier registra-
tion, and the author is now seeking registration in his or her own name. If either

of these two exceptions apply. chedk the approprista box and give the earlier
tegistration numbier and date. Otherwise, do not submit Form TX; instead, write
the Copyright Qtilca for information about supplementary registration or recor-

dation of transfers of copyright ownership.

* Chonged Versian: If the work has been changed, and you are now saek-

- -Ing registration to cover the additlons or revisioris, check the third box in space
‘5, give the earlier registration number and date, and compiete both parts of

*. Previgus: Registration Nuﬁba- mchtc If more than ane preﬁous
registration has been made for the work, give the number and date of the latest
tegistration.

SPACE 6: COMPILATION OR DERIVATIVEWORK
¢ General Instructicns: Completa both pars of space 6 if this work 13 a

“compilation,” or “derivative work,” or both, and If it incorporates ene or mors

earfler works that have already been published or registerad for copyright, ot
that have failen into tha public domam. A “compilation” I3 dafiried as “a work

formed by the collaction and assembling &f preexisting meterials or of data that-

are selucted, coordinated, or arranged in sur.hawavmudmmuhmgwkua
whole constitutes an original wark of authorship.” A %derivative work” is “a-
wark based on.cne or more presxising works.” Examples of derivative works
include transladons, fictionalizations, afrangements, abridgments, condensa.

tions, or “any other form. in which a work may be recast, transformed, or

adapted.” Derfvative works aiso include works “consisting of editorial revisions,

annotations, aisborations, or other modifications” ﬁthmchmgu. uawhok.

reprasent an origlnai worl of amhcrship.

+ Preexisting Material: [ thn work is a compilaton, give a brief, generai
statemnent describing the nature of the material that has been compiled. Exam-
plet “Compilation of all pubiished 1917 speeches of Woodrow Witson.” In the
case of & derivative work, [dentify the preexisting work that has been recast,
transfcrmed, or adapted. Examplet- “Ru.sdan yersion. of Goncharov's

- ‘Cblomov’” -

o Maverial: Added o tMr Worle The statinae requh'u a “brief, gerieral
statement of the additional material covered by tha copyright claim being regis-
tered.” This statement should describe all of the material in this particular ver-
sion of the wiork that: (1) represents an original wark of authorship; and {2) has-

- not fallen inte the public domain: and (3) has-not been previously published;

and {4) has not besn previousiy registered for copyright in unpublished form.
Exampies: “Foreword, selection, arrangemant, ediung. critical annotations”;

i “ﬂwlsionsduoughom: chaptm 11. 17 enﬂmiy new".

P

o SPACE 7: MANUFACTURING PROVISIONS _ _ -
s General Instructions: The copyright statute c:mdy pmvides. asa gen-

eral rule, and with a number of excepdons, that tha capies of a pubiished wark
“consisting preponderanty of nondramatic. literary material- that i in the
Engiish languaga™ be manufactured in the United States or Canada in order to
be lawfully impaerted and publicly distrineted in the United States. At the pres.
ent tme, applicatons for copyright registration covering published works that
consist mainly of nondramatic texe matter in English must, in moat cases. iden-
tify those who- performed certain- processes in manufacturing the copies,
together with the piaces where those processes werd parformed. Please
note: The informarion must ba given 2ven if the copies were manufactured out-
side the United States or Canada: registration will be made reqardless of the

places of manufacture idemtified in space 7. In general, the pmm'es covered.

by this provision are: (1) typesatting and plate-making {whire a typographic
process preceded the actual printing); (2) the making of plates by a lithographic

-ot photosngraving process (wheve this was a fnal or intermediate step before

printing); and (3) the final printing and binding processes (in ail cases). Leave
space 7 blank if your work is unpublished or is not in Engiish.

* [mport Statement: As an exception ta the hanufacturing provisions, the
stitute prescribes that, where manufacture has taken piace outside the United
States or Canada, a maximum of 2000 copies of the foreign edition can be im-
ported into tha United States without affecting the copyright owner's rights. For
this purpase, the Copyright Office will Issue an import statement upon request
and payment of a fee of $3 at the time of registration or at any later time. For
further informaﬂon abou:fmp‘ort staternents, ask for Form S, '

SPACE 8: REPRODUCTION FOR USE OF BIJND OR: PHYSICALLY-HANDICAPPED PERSONS

. Gmad Instructions: Ona of the majarpmgmma of the Library of Con-
gress is to provide Braille editions and spedial recordings of works for the exciu-

siva usq of the blind and physicaily handicapped. in an effort to simplify and-

speed up the copyright licensing procedures that arg a necessary part of this-
program, section 710 of the copyright statute provides for the establishment of
a voiuntary licensing system to be ded in with copyright registration. Under this
systern, the owner of copyright in a nondramatic [terary work has the option, at
the time of registration on Form T, 1o grant to the Library of Congress a [i-
censa to repraduce and disribute Braille editions and “talking books” or “tatk-
ing magazines” of the work being registered. The Copyright Ctfica regulations

provide that, under tha licensa, the reprodtiction and a:lismbt.mhn must be solely
for the use of persons who are certified by competent autherity as unabie to
read normal printed material as a result of physical limitadons. The licensa is
nonaxclusive, and may be terminated upon 90 days neitice. For further infor-
mation, write for Circular R63.

* How to Grant the License: The licensa is enti:eig voluntary. [f you unsh
to grant it. check ane of the three boxes in space 8. Your check in one of these
boxes, together with your signatwre in space 10, will mean that the Library of
Congress can proceed to repmdunz and distribute under the license without
further: pnpu-wad‘.

C

¢ Deposit Account and Mailing Instructions (Space 9): If you main-
tain a Depasit Account in the Copynght Office, identify it in spaee 9. Ctherwise

—. you will need 10 send the registation’ fee of $10 with your appiication. The

)5paca headed “Correspondence” should contain the name and address of the

‘parson to be consuited if comespondance- about this appiication becomes - '

nece.ssaw

SPACES9; 10, 11: FEE, CORRESPONDENCE, CERTIFICATION, RETURN ADDRESS

* Certification (Spoce 10): The application is not acceptable. unless it
bears the handwritten signature of tha author or other copyright claimant, or of -
the owner of exclusive right(sl. or of the duly authorized agent of such author,
claimant, or awner.

* Address for Return of Certificate (Spm:c I 1). The address box must be
completed legibly, since the certtftcate will be returned in'a window envelope.
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FORM TX

UNITED STATES COPYRIGHT OFFICE

]

y

90 NOT WRITE ABOVE . THIS LINE IF YQU NEED MORE SPACE, usz CONTINUATION SHEET (FORM TXJCON) L
TITLEGF THIS WORK: | . - _ mvrousoam.mmmmus-

!fapnbdi:alormugi«cVuL ...... Nov..i.:. lasu Daca. .ioessn . PR E VIR RN .
PUBLICATION AS A CONTRIBUTION: (If this wark was publishsd a3 a contribudon toapenodlul. ‘serial, ormﬂeﬂion.givcmfomaﬂon about
_ Mmlecﬂveworkmmthmccanmhmonappmed. _ o _ _

TklstoﬂmWozk: ................................... P Vol...... Ne....... Date........... P Pages. ... ... P
IMPCRTANT: Underihe law. the “author™ nta"mmfarw ummm« notmemmm(mmwucthnﬂ. lfanvmotmhm
. mndotorm"M"Yu"lnmmmmmmm«(otomrmtawmﬁowcﬂwum)u"kuw
. . ammmmm-mramn . . _
: NAHE OFAUTHOR. : . : DATESOFBIRI‘HAND DEATH.
| Asehortel | & Ll Bam....:..... Died.....c....
o) Wumhadmummihlﬂnutoﬂuworka“mﬂmmiuhh"’ Yer..... Moi.... (Year) ’ 'wm
'AUT!_IOH'S NATIONALITY OI! DOMICTLE: o B &Aéwngl& AIJTHOR'S CONTHIBUTION TO
1 o7 = - S } ar { 1 DTSN v R A
C (Neene of Country) {Nama of Country) Wu?m? su ...... g: ...... . :
AUTHOR OF: (Brietiy dascribe natire of this author's contribution} _ ' ’ oo Weereen L
: i the -answer -to- dither of thess questions 97
- *Yer,” saa demiled insuctony atached, L
NAME OF AUTHOR: . _ DATES o's'a"nrm"_"""'ﬁzmrmn 3
o ' ' T .. | Bam...... Died.. .
Waa this aiwhor's contribution to the work a “wotk mada for hint'?  Yeu...... No...... - ) (Your) ‘ot
AUTHOR'S NATIONALITY OR DOMICILE: - i ] waswrg%mows CONTRIBUTION TO
2 Citizen.of  Domiciledn....... ' ' :
Citizanof. i resnine ]. or { Dom b S ‘Smdm“'? . $:: ______ &‘: ______
TAUTHOR OF: (Briefly daa:nbe natura'of this author's mmbuﬂcn) ' fUdonYMOUS:  Yeg. ..o NOieaee _
. : If the anvwer to aither of these questions is
. “Yeou,” see daailed insuctons anached.,
NAME OF AUTHOR: DATES UF BIRTH AND OEATH: |
AN . Wasmbmihor'smtoth-_werka“mrkmldc'hrhiu"? Yew..... MNow.....
3 AUTHOR'S NATIONALITY OR DOMICILE: : : : _
Chizanof.......0_ . isaviveey, u:ild ...... e . L .
] of [Nama of Catanery) } o { Dormicila e (Name of Country} .;mon}rmau? . ¥u ...... %
I~ AUTHOR OF: (Erefly describe Tature of this uthar s conmButon] : arymot B HQremen
. : : ’ If the answer to either of thess quastions i3
“Yas.” see deralled Instructtons ansched.

YEAR IN WHICH CREATION OF THIS WORK WAS COMPLETED: DA_‘I_'E_.AND NATION OF FIRST PUBLICATION:

Crasction B Year..... e . Narion..:...»....,"...,.. ....... ........................
. : : _ : . (Namer of Country)

Publiomtion {This information must ba givern in all cases.) ’ |Compl¢u this block ONLY if this work has been pubkshad.}
@ NAME(S) AND ADDRESS{ES) OF COPYRIGHT CLAIMANT(S):

* Clmimantis)
TRANSFER. (If the copyright claxmam(sl named here in space 4 are different frarn the author(s) narned in space 2. give 2 bﬂei statement of how the
claimant(s) obtained ownership of the copyﬂghr :

*Complete ail applicable spaces (numbers 5-11} ont the reverse side of this page 00 NOT WHITE HERE

*Collow detailed instructions attached * Sign the form at line 10 : : : ot
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acmﬁsn BY...oiies.s mmﬂ RECEIVED:
CHECKEDEY:............ B
CORRESPONGENCE: DEPCSIT RECEVED: - FOR
Oy e : COPYRIGHT
N Qe R oFFice
: DEFGSIT ACCOUNT | AEMITTANCE NUMBER ANG DATE. _ gf&
EJ
DO NOT WRITE ABQVE TH!S LINE. IF YOU NEED ADDITIONAL SPACE. USE CUNTINUATION SHEE]' (FORM TX/CON)
PREWOUSREG&STRAT!ON- B T T
. Hmmiwﬂ\hmzkmfuauﬁcvmdmhwkm&mmldcnﬂuCaWOfua? :v'.. ........ N, '
. ﬁmmn“‘fu. WBMWMW(MWM . ’ ‘Pravious
[} mnumhwmd mmwamdm Aaginterw-
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COMPILATION ORDEBNA‘ITVEWOB!L (S«msru:ehmi o
‘ mmMM(lmmv_mm'wudemMBb—dm«w o
{. ....................... PR R T R P R Comwpilwtion
------------------------------------------------ 'Illll-lln.l-l----.--..l-h.l-i‘-.hlllllI-.--'h'-----l-- DR R N I IR I ) “
mmmmnenmmwom(m.mmmammmmmmmmmmdmmwuw Durivetive
MANUFACRJHE?SANDLOCATIDNS‘(EMB&;MM mmdnmmmmmummmlm
mayuqunthutiucnpm«mmﬂhhﬂuﬁﬁmw%&dﬁuhﬂmﬁummoﬁm-mmwpln‘omudcm
-mmmdduphmwhmmmmmmmdmhm&lmmhtm
o mmmmm ' L mwmm Marwrfactue
R e O P N ing .

HE’RODUG'ION FOB USE OF BI.IND CR PHYSiCALLY-HANDICAPPﬂJ PEISOHS: (Swe mmmi
Slgnxmcfd\isfaul-.'spa:aIﬂ.mdad:dmomohhchw-huhm&m;mmmwﬂmmdﬂwﬁwﬁ
and discriingte solely for-the bind and physically handicapped and under the conditions and limstancons prescnbed by the regulations of the Cogyneghe OF
fem: (1) copies of the-wark identifled in space 1 of this applicaron iy Braidie (or similer tacttie symbolal; or mpm-mmummdammai
thae works o (3) bath,
A Cepinamiw-

v Cmﬁuly cﬂ mow

® irio

DEPQSIT ACCOUNT: (If the regiseation fue is to be chaeged 1o a CORRESPONDENCE: (Give name and address to which come-
Deposit Accoune established in the Copyright Cffice, give name and | * spoadenes aboutthis application should be sant.)
number of Account) MO .o e e :
P S S SRR R, . . e i ea e e e FRITERE Fouand
BT T SR, RS -rvom
Gy} {Stutw) {oey
CERTIFICATION: # |, the undersigned. hereby cartify that {'2m the: {Cheek one) .
 Dauthar Cether capynght claimane Clawmer of axclusive righe(s)- Cfammdagrmai: ................................ A, '
(Mﬂ-ot-muum-mmmormd e OGS .
of the work identified iy this appﬁcaﬂon and that the mm madcbymc in this application are correct to the best of my knowiedgs. Cartfication
‘ S| taietienes
Hiindwrmten signaoures (30 ....oeviiinnienennnns. e i i rmane e
! : ’ . . migrvaal]
TyRad OF PIINTEE MBI . . . oo oiettatannn i e Date.........covvvanin
. MAIL @
...... CERTIFICATE Acicirass
at
...................... i Srese it A e
(Cortlﬁcaiu wiil
.............................. ilad in
v (Semat (7P e window anvctopo)
# 17 U.S.C. § 306{ar: Any pavson wha knowingly makes a faise r .,, oia ial fact in the appiication for copynqhz rzglmuoﬂ erovided forb\r:ac'ton 9. erin
any wnnen 1t filed 1n connection with the applicanon, shadl be finkd not more than $2.500. .
© -+ U.5. GOVERNMENT PRINTING'OFFICE: {978 251 -05/16 Aprit 1978 - 500,000
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‘CO_'N_T'INUA:'I‘ION SHEET FORFORM'TX  FORM TX/CON

“UNITED STATES COPYRKGHT OFFICE

o \tatal poss(bte. try to fit the mfomamn caﬂed for into the spaces o | r—— ' ‘ ' — =T,
provided on Form TX.. PR - | [REGISTRATION NUMBER ‘ 11 )

« if you do not have apace enough for all of the information you need
{0 give on Form TX, usa this conﬁnuanon sheet and subrmt it with

Form TX. e e Tx' S L TYU
¢ ¥ you submit this coritinuation sheet, lasve it attached t6 Form TX. : S - —~
O, if it becomes detached, clip (do not tape or staple) and fold the . ||EFFECTIVEDATEOF REGISTRATICN
two togethier before submitting them. _ _ . ] e i
* PART A of this sheet is intended to identify the basic application. _ o : {Monty - (Bw) [Youn)
PARTBlsaeonﬁnusﬂonofspacaZ PART C Is for the continuation . L CQNT\NUA'E&NSHEETHEC&VED

of Spaces 1, 4, 6, or 7. The other spacas on Forrn TX call for spe-
cific items of information, and sheuld not need continuation.

Page

of o pages. :

DO NOT WRITE ABOVE THIS LINE: FOR COPYRIGHY OFFICE USE ONLY
TDENTIFICATION OF CONTINUATION SHEET: This sheet is a continuation of tha appiication for copyright regwtmian on Form TX, submitted for

Q thnfcl.lowmgworin
: e TITLE: (leeduﬂﬂaugwmund«thchudhg‘nﬂeofﬁm\uodt"mSpaccIofForme)

iy [ LR T LT T TR IETEE LSRR ERLRRRRLE
Apgpiicstian + NAME(S) AND ADDRESS(ES) OF COPYRIGHT CI.AIMANT(S) (Givc ﬂ:enmandaddra:ofaﬂm cnecop':n'igiﬂdaknmtas
. gtvminSpm‘toiFme) .
- NAME OF AUTHOR: — RS —— " TBATES OF BIRTHAND DEATFE].
:_. N W&d!hw:mm:.oﬂﬁmka‘;wﬁ.madchrhh"? Yu. -No._ ..... . s P Ml\'ﬂﬂ D““t.\“ihi'i'"
c . 3 AUTHOR'S NATIONALITY OR DOMICILE: . WAS THIS AUTHOR'S CONTRIBUTION TO
- ol Speon2 D Citzan of } or {Domidledln . . THEWORK: :
. Clld | Citzenof......... it trees § or | Domiclledin..... e ot o e ;rwmw . 32:::::: NN::::::: —

lim.anmrmmhaofthmqumu

AUTHOR OF: (Briefly describe nature of this author's contribution)
S “Yes,” see detailed instructions amached.

"NAME OF ACTHOR: - — _ _ mmasosst_nmmnuaam'
- -WumthmMMIh-Ma“m&M&hn'? Yas...... Na...... L - Bom(v-n Died.. Yount
AUTHOR'S NATIONALITY OR DOMICILE: %égg:umon's CONTRIBUTION TO
D Clzmnof........c..iveieiinas, } or { Comiclledin...........ccooviennnnn. ‘
Narme of Country) (Narre of Cauntry) ﬁmvhvmeul? - 3: gllz ......
AUTHOR QF: (Briefly describe natura of this auther's conmhumn} ’ T

If. the answer to ¢ither of thesa quesions is

. - ) “Yes,"” s dewiled nsrructons atached. .
NAME OF AU'I'HOB:' _ ] : DATES OF BIRTH AND DEATH:

. : Bom.......... Died.........

- Was this atthor's contribution to the work a “work made for hine™? - Yes...... Noi..... [Year) Y ewr)
D AUTHOR'S NATIONALITY OR DOMICILE: ) gﬂaggg:s AUTHOR'S CONTRIBUTION 'ro

LR Of e e iier i, or § Domiciledin............cccovvveiann. An :
. onumous? Yas...... Na......

(Name ot cunlm } { [Nasmve e Cournry) . P 7 Vs o Mol )
1. the- answer to seither of thase questions Il

AUTHOR OF: (Briefly dascribe narire of this author s contribution) y
. [ “Yus,” see deailed insructons ammched,

.E T CONTINUATION OF (Cheek which): O Spacel  DiSpaced  DSpace6  OSpace s
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e -SELECTED PORTIONS-OF THE coPYRIGHrfLAw AND REGULATTONS

The copv*;gﬁf law is Tltle 17 of thc Unlted St&t&a Code. Some
prOVlSlonSS of the Code and Ragulations pertlnent to software are’
~included in this Appendix as follows- .

kode % k Kk ko k k k ok kK & * % *~* Rk ok Kk Gk ok kK O*

APPENDIX INDEX

Lode - o | |
_.§:lﬁl.:'Défiﬁiﬁions o j'_j' -';ﬁ.::._'é,. . ;-1
.:§ 102. Subjecﬁ Matter df Conyrighﬁf In Genéral  jf3_
:§ 106. Exclu31ve nghts 1n Copyrmghted horka  '  4;3

'§ 117.: leltatlons on Exclu51ve Rhghts ~

Cou'puter Pr ogra_ms : . U b J—&

§705. Conyrlght 0ffice Records._ Prenaratlov
.. -maintenance, public anpectlon and

~searching e T-h
; /‘.“\!) . . . : ’ ' '
Nt Regulations
§ 201.20 Methods of affixation” and pos*t'ons of .
the copyright notice on various types .
of works o J=5
§ 202.20 Deposit of conles and ohonorecords For
: ‘copyright reglstratlon_ . _ - J-7
ok ke %k ok ok kR R K Rk R kK Kk koK k ok * * ko
§ 101. Definitions

As used in thﬂs tltle, the followmng rerms and tHeL* var 'ant
forms mean the following:

* % k%

A "collective work" is a work, such as a periodi*aL'issue,
antholegy, or encyclopedia, in which a number of contri ibutions,
constituting separate and 1ndeosndent works in themselves, ars
assembled into a collectiv hole. : .-

A comol1atﬂon is a work rormed by the col‘ectlc and.

assembling of preexisting materials or of data that are sslected,
coordinated, or arranged in such a way that the resulting work zs
a whole comstitutes an original work of authorship. The term
"compilation' includes collective works. '

£
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""Conles are materlal oojects,'other than phonorecords, in
whlch a work is fixed by zny method now known or latﬂr developed
and from which the work can be perceived, reproducad,
otherwise communicated, either directly or with the aid of a
machine or device.  The term "copies'" includes the material
gojeét, other than a phonorecord, in which the work is first
fixed. _ : ' '

”Copvright owner,' with'respeot te any one .of the exclusive
rights comprised in a copyright, refers to the owner of that
particular right.

A work is "created" when it is fixed in a copy or phonorecerd
for the first time; where a work is prepared over a period of
time, the portion of it that has been fixed at any particular
time comstitutes the work as of that time, and where the work has

been prepared in different verszons each version constitutes a
separate work, SO g : -

A Vderivative work" is a work based upon ome or more
preexxstlnc works, such as a translatiom, musical arrangement,
dramatization, fictionalization, motion picture version, sound
recording, art reproduction, abrldcement,'condensatlon or any
other form in which a work may be recast, transformed, or '
adapted, A work consisting of editorial revisicns, annota*ions,
elaborations, or other modifications which, as a whol e, rep*esent
an original work of authorship, is a ”deslvatlve work

A ''device," "machine,” or process is one now known or later
developed. : ‘ :

To "display" a work means to show a copy of it, either directly
or by means of a film, slide, television image, or any other
device or process or, in the case of a motion picture or other
audiovisual work, to show individual images nonsequentially.

A work 1s '""fixed" in g tangible medium of expression when its
embodiment in a copy or phonorecord, by or under the authoriry of
the author, is sufficiently permanent or stable to permit it to
‘be perceived reproduced, or otherwise commhnlcatad for a period
of mere than t?anSLtory duration.

TR R % ok

‘"Publication”" is the distribution of copies or phonorecords of
a work to the public by sale or cther transfer of cwnership, or

by rental, lease, or lending. The offering to distribute copies

or phonorecords‘to a group of persons for purposes oI further
distribution, public performance, or public display, constitutes
publicazion. ' : :

Sk ok % %
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A ”work made for hlre is;

(1) a work prepared by an employee wzthln the scope of hls
or her employment, or : _

(2) a work specral1v ordered cr commLSSLOned for use as a
contribution to a collective work, . . ‘as a translation, as a
supplementary work, as a compllatlon, ..+ ., 1f the parties
expressly agree in a written imstrument signed by them that the

. work shall be comsidered a work made for hire. For the purpose.

of the foregoing sentence, a "supplementary work” is a work
prepared £or publlcatlon as a secondary adjunct to a work by

another author for the purposa of introducing, concluding,
llTustratlng, explaining, revising, commenting upon, or assisting

. in the use of the other work such as forewords, afterwords,
pictorial lllustratlons, maps, charts, tables, editorial notes,

appendixes, nd Lndexes .

A "computer program is a set of statemeots ot instructions to
be used directly or indirectly in a computer in order to bring
about a certain resultr[amended bv'the Act of Deeenber 12, 1980,

"'PLb L. Go 96 5171

§ 102 Subjeot matter oF copyrlght 1'In-geoerel =

(a) Copvrlchr protectlon subsmsts in accordance with this
title, Ln original works of authorsblo fixed in any tangible
medium of expression, now known or later developed, from which
they can be perceived, reproduced, or otherwise communicated,
either directly or with the aid of -a machine or device. Works of
authorshlp include the Follow:.ncr.categor*es ‘

-

(l) literary works.ﬂ_'

£ x kR

(b) In mo case does copyright protection for an original work

of authorsbip extend to any idea, procedure, process, system,

method of operation, concept prlnCLple or discovery, regardless

- of the form in whlcb lt is descrlbed explained, illustrated, or

embodﬂed in such work
* kK k
§ 106. Exclusive rights. in copyrighted works

Sgbject to sections 107 [relating to "fair use'] thro
[relating to reoroduction by libraries and archivesl], ¢ OWTL
of oopyrzgh“ under this title has the ex clu31ve rlgnte to do and
to autbor*ze any of the following:

ugh 108
he 1er

(1) to reoroduce the copyrighted work in copies or
phonorecords;
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(2) to prepare derﬂvatlve works based upon the ‘copyrighted
work _ _ _

kR kR
§ 117 leﬂtatlon on etclu51ve Tig hts Comouter procrams

Noththstandlna the prov1310ns of § lOo,’Lt is not an
infringement for the owner of a copy of a computer program to
‘make or zuthorize the making of another copy ox adaptation of
that computer program provided:

(1) that such a new cccv or adaptatlon is created as an
essential step in the ut;llzatlcn of the computer program in
“conjunction with a machine and that it 13 used in no other
manner,_or :
~ (2) that such new copy or adaptatmon is fcr archlval purposes
only and that all archival copies are destroyed in the event
" that continued possession of the computer p*cgram sbculd cease
to be rightful. _

Any exact’ ccples preuared in accordance wmth the prcwwSLOns of
this section may be leased, sold, or otherwise transferred, along -
with the copy from which such copies were prepared, only as part
- of the lease, sale, or other transfer of 21l rights in the
"program. Adaptations so prepared may be transferred only with
the authorization of the copyright owner {f 117 as amended by the
Act of December 12 1980, Pub. L 96~ 517]

3*'* * %

§ 705. Ccpjrloht Off1ce records: Preparatlon malntenance
: public inspection, and searchlvg

(a) The Register of Copyrights shall provide and keep in the
Copyright Office records of all .deposits, registrations,
‘recordati ons, and other actions taken under this tltle and shall
prepare 1ndexes of all such reccrds

(b) Such records and Lndexes, as well as the articles deposited
in connection with completed cocyh_cht registrations and retained
under the control of the Copyright 0£fice, shall be open to
- public inmspection.
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e e COPYRIGHT OFF‘ICE RF‘GL‘I.ATIONS

§ 202 10 Methods of afflxatlon and uosxtlons oF the coov*lcht
- notice on various types OoF works '

(a) General

(1) This section specifies examples of methods of affix-
ation and positions of the copyrights notice on various types
of works that will satisfy the notice requlremene of sectiom
. 401(c) of title 17 of the United States Code, as zmended by
S Pub. L. 94-553. A notice comsiderad' ecceptable under this
- ‘regulation shall be considered to satisfy the requirement of
that section that it be "affixed to the copies in such manner
and location as to give reasonable notice of the claim of
copyright.”" As prov1ded by that section, the examples
specified in this regulation shall not be considered
. exhaustive of methods of affixation and positiouns glVlng
~Treasonable notlce of the clalm of copyrlght

(2Y The prov1510ns of this secflon are aupchable to
copies publicly distributed on or after December 1, 1981.

This section does not establish any rules concerning the form

of the notice or the legal:sufficiencv of particular notlces,
except with respect to methods of affixation and positions of
Ty _ - netice. The adequacy or lecal'su*Fchencj of a copyrlght
R - notice is determined by the law in effect at the tlme of
' flrst publlcatlon of the work.

* ® % %

(£) Coﬁtributions Eo-Cdllective-Wefke'

‘For a separate contribution to a collective work to be
considered to "bear its own notice of copyright, " as provided
by 17 U.S.C. 404, a notice reproduced on the copies ln any of
the following pOSltlonS is acceptable-

(1) Where the separate’cont ibution is- reproduced on a single
- page, a notice is acceptable if it appears

(i)'. Under the tltle of the contribution on that page;
(ii)  Adjacent to the contribution; or -
(iii) on the same page if, through format, wording, or
‘both, ‘the application of the notice to the partvcueah
_congrlbutlon is made. cleae,
(2) Whera the ssparate contribution is reprcdiced on more

than one page of the collective work, a notilce is azcceptable iZ
it appears: '
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(L) Under a tltle appearlng at or near the beclunlng ef
the contrlbutlon, - _ L

(i1) * om the flrst page oF the main body oF the
contribution;

(iii) immediately following the'end_of’thé contribution; or

(iv) on any of the bagéS'WHefé.tHe'contribution'appears,
if: E _ o ' o .

(A) The contribution is reproduced on no more than twenty
pages of the co1lectlve work; _

- {B) the notice is reproduced prominently and is set apart
. from other matter on the page where it appears; and

(C) through format, wording, or both, the application of
the notice to the particular contribution is made clear;

(4) As am alternative to placing the notide on one of the
pages where a separate contribution itself appears, the
‘contribution is considered to "bear its own notice” if the S
notice appears clearly in juxtaposition with a separate listing |
of the contribution by title, or if the contribution is h
untitled, by =z description reasonsbly identifying'the
contribution: . _ L

(i) on the page bearlng tHn copyright notlce for the
colTective work as a whole, if any; or

(i) in a c¢learly identified and readily-accessible table
of contents or listing of acknowledgements appearing near the
front or back of the collective work as a whole.

. (g) Works Reproduced in Méchine-Readable Copies.

‘For works reproduced in machine-readable copies (such as
magnetic tapes or disks, punched cards, or the like, from
which the work cannot ordinarily be visually perceived except
with the aid of a machine or dewvice, each of the following
constitute examples of acceptable methods of affixation and
position of notice:

(1) A notice embodied [sicl in the copies in machine-rsadable
form in such a manner that on visually perceptible printouts it
appears either with or near the tltle or at the end of the _
work; : : : ' o Pt

(2) A notice that is displayed at the user's terminal at
sign-on; .

b £
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D

(3) A notlce that is contlnuously on termlnal dlsplay, or

(4 A legible notlce reproduced durab1v ‘so as to withstand
normal use, on a gummed or other label securely affixed to the

coples or to a box, reel, cartridge, cassette, or other

container used as a nermanent recepcacle for cHe copies,

% Bk ok k kK kR kK * kR ARk Kk A * K K

”'_202 0 DeDOSLt of coples and Dhonoeeco*ds for convvlght

S reglstratLOn

(c) Nature of requlred deposit.

(1) Squect to the prov1$lens of peragraph (c)(Z) of thls

- section, the deposit required to accompany an application for
-reglstratlon of claim to copyrlght under sectlon 408 of title

17 shall conszst of

(1) ‘In the case oF unpubllshed works 'cne'complete copy -
or phoncrecord 2 4 , ST

(11) on the case of works flrst publlshed in the Lnﬂted
States before January 1, 1978, two complete copies or
'phonorecords oF the work as thst publlshed

(lll) ‘In the case of works flrst publ’sHed in che Unlted
States on or after January 1, 1978, two complete copies or
phonorecords of the best edltﬂon. - . Co

(iv) - In the case of works f1*5c publlshed outsmde of the
United States, whenever published, one complete copy or
phono;ecord of the work as first published. ¥For the purposes
of this section, any works simultaneously first published
within and outside of the United States shall be considered

to be flrst publlshed in the UnLted States

2y Iﬂ the case of certaln works, the special provisions set

 forth in this clause shall zpply. 1In any case where this

clause specifies that one copy or phonorscord may be submitted,
that copy ox pnonoeecord shall represent the best edition, or
the work as first published, as set forth in paragraph (c) (1)
of this sectlcn. : ' : _

* k5 5

(vii) Machine-readable works. In cases where am
~unpublishecd literary work 1s fixed, or a published literary
- work is published only in the form of machine-readable copies
(such as magnetic tape or disks, punched cards, or the tika)
from which tha work ceﬂnot or Gl“a”"1y be perceived except
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with the aid of a machlne or dev:.ce,1 thé déﬁoéit shall Y
_consist of: - L - . L

(A) For. publ*shed or unpubllshed compurer proorams, one
copy of identifying portions of the pregram, rep*oduced in
a form visually perceptible without the aid of a machine or
device, elther on paper or in mlcrororm For these
purposes, "'identifying portions' shall mean either the
first and last twenty-five pages or equivalent units of the
program if reproduced on paper, or at least the first and
last twenty-five pages or equivalent units of the program
if reproduced in microform, together with the page or
equivalent unit containing the copyright notice, if any.

(B) For published and unpublished automated data bases,
compilations, statistical compendia, and other literary
works so fixed or published, one copy of identifying
portions of the work, reproduced in a form visually
perceptible without the zid of a machine or device, either

- on paper or in microform. For these purposes: (1)
"identifying portions" shall mean either the first and last
twenty-£ive pages or equivalent units of the work if
reproduced on paper or at least the first and last -
twenty-five pages or equivalent units of weork if reproduced
on microform, or, in the case of automated data bases )
comprising separate and distinct data files, representative! .
portions of each separate data file comsisting of either 50

. complete data records from each file or the entire £file,
whichever is less; and (2) "data file" and "file" mean a

" group of data records pertaining to 2 common subject
matter, regardless of the physi»al'sxze of the records or

- the number of data items included in them. (In the case of
revised versions of such data bases, the portions deposited
must contain representative data records which have been

added or modified.) In any case where the deposit
comprises representatlve portions of each separate file of

- an automated data base as indicated above, it shall be
accompanied by a typed or printed dascrlptlvé statement

- ¢ontaining:  The title of the data base; the name and

- address of the copyright claimant; the name and content of

- each separate file within the data base; including the
subject matter invelved; the origin(s) of the dara and the
approximate number of lnd1v1dual records within the file;
and a description of the exact contents of any.
machine-readable copyright notice employed in ox with the
work and the manner and frequency with which it is

L Works uubllshed in a form requiring the use of a machtre or
device for purposes of optical enlargemenl (such as £ilm, N
filmstrips, slide f£ilms, and works published in any variety of
micreform), and works.publlshed in VLSLallY perceptible form but
used in connection with optical scanning devices, ars not within
this category.
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.

dlsplayed (e.g., at user's term:.nal only at sa.c'n on, or
continuocusly on terminal display, or on prlntouts, etc Y. If a
visually-perceptible copyright notice 1is placed on ar‘y copies of
- the work (such as magnetic tape resels) or their container, a
sample of such notice must also accompany the statement.

* k k ko







. UNIFORM TRADE SECRETS ACT
Co _ e a - {substantive portions]

‘Seetion 1. Definitionms

As used in this Act, unless the context requires otherwise:

(1) "Improper means” includes theft, bribery, misrepresen-
tation, breach or inducement of a breach of a duty to

marntaln secreey, or esplonage through electronlc or
other means; :

(2) "Mlsapproprlatlon ‘means:
(i) acquLSLtlon of a trade secret of another by a per—
son who knows or has reason to know that the trade
secret was acqulred by meroper means; ' or

(11) dlsclosure or use of a trade secret of another
w1thout express or'lmplled consent by a person who |

;(A)"used lmproper ‘means to acqulre knowledce of
.. the trade secret,_ '

~ (B) . at "the time of disclosure of. use, knew or had
. " reason to know that his knowledge of the
,trade secret was _

(I) . derlved rom O . throuch a. person w&o
_ ~had utLllzed lmproper means to qCQLlre
its .

- (1) acquired under circumstanoes,giving
. - rise to a duty to maintain its secrecy
or limit its use; or

(LII) derived from or through a person who
- owed a duty to the person seeking re-
- lief to maintain its secrecy or llmlt

its use; or

"(C)  before a material'change 0of his positiom,
knew or had reason to know that it was a
trade secret and that knowledge of it had

- been acquired by accident or mistake.

(3 ”Person means a natural person; corporation, bu31 2S5
L trust, partnership, association, joint‘venture, govern-
£ .. ment, governmental subdivision or agency, or any other
lecal or. commerc1a1 entlty

(4) ”Trade secret” means Ln.-_or':zati.on, ine luding e formula,
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(s

pattern, compllatlon program, dev1ce, m-thod
technlque or process, that: :

(i) derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means
to, other persons who can cbtain economlc value
from its disclosure or use, and :

o (ii) is the subject'of‘effcrts'that-are‘reaSOnable
- under the circumstances to maintain its secrecy.

" Section 2. Injunctive:QeIief

(a) 'Actual or threatened mlsapp*cprxatlon may be eﬂjoxved.
- Upon application to the court, an injuncticn shall be
terminated when the trade secret has ceased to exist,
‘but the injunction may be continued for an additional
reasonable period of time in order to eliminate com-
- mercial advantage that otherWlse Would be derﬂved from
- the mlsapnrOprLaglon.

(b)  If the court dete“mlnes that it would be unreaaonable
~to prohibit future use, an injunction may condition
future use upon payment of a reasonable royalty for
no longer than the period of tlme the use could have
been prohlblted

(e¢) In appropriate circumstances, affirmative acts to pro-
S tect a trade secret may be compelled by court order.

Section 3. Damages
(a) In addltion to or in lheu of Lnjunctlve relief, a com-
plainant may recover damagas for the actual loss
caused by misappropriation. A complainant also may re-
cover for the unjust enrichment cause by misappropria-
tion that is not taken into account in computing
damages for actual loss.

(b) If willful and malicious misappropriation exists, the

court may award exemplary damages in an amount not ex-
- ceeding twice any award made undar subsection {a}.

Section &. Attorney s Fees

"1f (L) g elaim of mlsappkonrlatlon is made in bad ‘alth,
(il) a motion to terminate an injuncrion is made or resisted in
bad faith, or (iii) willful and malicious'misapv;cpriation
exists, the court may awaxd rcasowab__ tfo_"_y s fees to the
p?eva*lzn? Darty. )
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Section 5. P?ese*vatlon of Sec*ecy

: In an actlcn‘under this Act, a court shall preserve the
secrecy of an alleged trade secret by reasonable means, which may
include granting protective orders in connection with discovery
proceedings, holding in-camera hearings, sealing the records of
- the action, and ordering any person involved in the litigation
not to disclose an alleged trade secret wzthout preor court
apuroval . _

_ Sectbon 6. Statute of leltat1ons

An action for mlsapproprlatlon must be breLcht within 3
vears after the misappropriation is discovered or by the exercise
of reasomable diligence should have been discovered. For the
purposes of this section, a contlnulng mlsapp*cprxatlon
constitutes a SLngle clalm. ‘

‘[Omitted portioms cdver'proéedute and enactment]
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]

B _-[aﬁSoftwere“distributorship/marketing form]

 LIGENSE AGREEMENT

between:

' ; ) ("LICL‘.NSOR") and
Softco, Inc., In-c. ("Softco"), Croton—on-Hudson, New York 10520.

. LICENSOR hereby grants to Softco and Softco hereby accepts
from LICENSOR, in accordance with the following terms and conditions,
‘an.exclusive license to market and sublicense computer software now
developed and to be developed by LICENSOR (described in Schedule A
and referred to hereinafter as the "Software"). Additional computer
software may be included in this Agreement from time to time by

additional schedules as agreed in writing by LICENSOR and Softco. Softco

agrees to use its best efforts to market the Software so as to promote
and encourage the royalty pay'ments by Softco to LICENSOR '

; 1. ‘ Effectlve Date and Term-

‘The etfective date of ‘this Acreement is L o,

- The ter‘n of this’ Agreement is . permanent unless términated in o

.accordance with the prmnsmns of Paracraph 4 below.

2. Scope. of LJ.cense : S ST R

LICENSOR grants to Softco the excluswe nght to. market, use,
license, sub-license and otherwise commercialize the Software sub;ect
only to royalty payment provisions and to certain retained rights of '
LICENSOR or rights of use previously granted by LICENSOR to third
parties, all of whlch retained or previously granted rights are .
described in Schedule E attached. Softco shall have the right o set
prices and control other aspects of marketing including the scope of
sublicense rights granted,. :onsistent with the terms and conditions of
this Acreement. LICENSCR's name and connection with the Software
may be publicized by Softco. During the term of this Agreement,.
LICENSOR agrees that it will not license, sub-license and/or otherwnse
-commercxahze the Software or knowingly participate in the
commercialization of any software similar to or competitive with the
Software. Other than as expressly stated in this paragreph nothing in
this Agreement shall prevent LICENSOR from acquiring any software for
its own use or from the marketing of its own present or future software
not connected mth the Software. .

3. License Fees and Payﬁent '

From the effectlve date of this f{creerrent, Softco wvi’ pav
LICENSOR royalties on license fees for the Software as specified in
Schedule D, payable as non-recoverable payments are received by Softco.

: A, Royalt*,r--?:‘.::’:ciusions. No rby‘alty- shall be payable on the
following: L :

(1) Separately stated msea.;a’non or maintenance
charges. '
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(2) Sép’a'.ré.t'ely:- stated Soffwa_re elements not ' . SN
included in the Software as listed in Schedule A. : RO

(3) . Separately stated reimbursement of expenses.
(4) - Séparately ‘stated consulting fees.

(5) Separately stated fees for custom proarammma or
_customzzat on of the Software.

' (6) Elements of (l) throug"; (5) when oundled into a -
lcense fee but only to the extent that such elements are
'reasonable in amount and do not exceed, in the aggreaate,

% of the partmular license fee. - _ .

B Paz ment. Payrnent sha.ll be made to LICENSOR quarterly.
'C. - Maximum Royaltzes and L1m1tatmn of Time., The license

granted to Softco by LICENSOR shall continue permanently without
further payment te LICE‘\:SOR by’ Softco on. the earhe* of the followm

| (1) ‘The cunulanve payment of $ o S by Softco
to LICE‘ISOR in total royalty payments, B '

o .(Z)j Fwe years- after the effec:tw'e_date of this.
~agreement, but any royalties accrued but unpaid. with respect
to payments received by Softco prior to the end of the five

. years shall be paid *0 LICENSOR. '

PR

4, Termination of the Agreement o - :

Either party may terminate this Agreement in the event of
material breach by the other party, such breach remaining uncorrected
sixty days after written notice of the breach to the breac"ur'cr party.

In the event of termination by Softco under this Section 4, Softco
may treat the license granted hereby as a permanent non-exclusive
license with ne ,.urther royalty obligations to LICENSOR.

Provisions of this Agreement affecting the proprietary nature
of the Software including trade secret and copyright protection shall
- survive any termination of this Agreement,

o ' The parties agree that no termination of this Agreemert by
- LICENSOR shall affect the ablhty of Softco to fulfill its obhg_.tmns under
any commitment made by Softco in good faith and in accordance with this
Agreement prior to the eifective date of such termination including, but
not limited to, retention of source code to provide ongoing maintenance.
Termination due to a breach by Softco shall not relieve ‘Softco of the
__obhgatmn to pay any amounts due LICENSOR with respect to
pre-termination commitments from Softco's customers even though such
~ amounts may be paid to Softco afier termination.

-

3. Right to Audit Records : _ _ .
LICENSOR shall have the right, upon reasonable notice, by

independent auditor and a2t LICENSOR's expense, to audit Soitco's

records as they affect amounts pavyable to LICENSOR under this license.
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6., Te*rmnatmn of E*cclus1v1tv o S
If Softco shall fail to meet the mzmmum royalty payments '

,specxfled in Schedule D, LICENSOR may gwe 60 days written notice to

Softco of T1'1’cer1f: to terminate the exclusive nature of this License
Agreement. If Softco makes the required minimum payments within the 60
day period, this license shall continue in full force and effect as an
exclusive license, otherwise this hcense shall be conver*ed to a

- nomn- e‘:..cluszve license.

7. Taxes

Boftco will hold LIC:.NSOR har'nless from any sales, excise or
use tax or taxes in leu thereof (except taxes based upon income earned

by LICENSOR pursuant to this Agreement) which may be imposed by

any governmental authority upon use or sub hcen:mc by Softco of the
'Software, or on this Agreement

8. Use of 2 Trade Name _

Softco may use a trade name to descnbe the Software or 1ts
functxons, such trade name bemg propneta_ry to Softco. : '

9. Improve'nents, Mod1f1cat10ns and \«Iamtenance

LICENSOR agrees to make the merovemenfu or mod1f1caa.1ons

__.descr_zbed in Schedule B,

"LICENSOR. agrees to fulflll the operatmnal warra.nty and

‘mainténance obligations specified in Schedule C.

\:Iochfzcanons or 1mprovements in the Software fu'-mshed Softco
by LICENSOR shall remain the property of LICENSOR but such
modifications or improvements shall be included in the Software.

Modifications or improvements in the Software made by Softco or

third. partles shall be proprietary to Sof‘tco or ‘.he third parties and

LICENSOR shall ha.ve no- nchts therﬂm.

10. Propnetary Rights and I*lderr-mtv ' ' ‘
' Except as otherwise hersin provided, LICENSOR retains title
to the computer programs, documentation, information or data furmsned

by LICENSQOR to Softeco in source or object form.

‘Both parties acknowledge that the Software and any o
modifications, enhancements or improvements to the Software are trade
secret information. Both parties agree to exercise care and control
with respect to these trade secrets and Softco agrees to require its
sublicensees to exercise such care and control, ,

LICENSOR agrees to defend and save harmless Softco against
any action against Softco or Softco's sublicensees on account of violation of
any third party patent, copyright or trade secret rights occurring due
to use or licensing of the Software as supplied by TICE\ISOR Softeo
shall have the rlght, at its own expense, to participate in the defense
of any such action against Softco or Softco's sublicensees,

11. Sub-Licenses o : e
Sub-~licenses granued by Softco shzall include reasonable
restrictions in conformity with this Agreement to protect the proprietary

- nature of the .zconsed software.
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12. Warran‘les o ' R R . o
: .Except as otherwise expressly provzded herem a.nd in the
attached schedules, LICENSOR disclaims all warranties with regard to

the Software licensed hersunder including all implied warranties of

merchantability and fitness and all obligat*dns or liabilities on the part

of LICENSOR for damages in excess of license fees paid, including but

not limited to covsequentla.l damages arising out of or in connection with

the use or performance of the system.

_ ' LICENSOR warrants that it is the sole owner of the Software
and is able to enter this Agreement.

13 Asswnment o " '

This Agreemeut is not a551gna.b1e by' elther pany w1a.hout the
prior written consent of the other party, This clause shall not be
-construed to prohibit Softco from executing usage agreements with its
customers or from granting sub-licenses or otherwise distributing the
software directly or 1nd1rect1y w1thm the Scope of the license aranted
by this Agreement. :

14.. ' Ceneral L -
o aptions in this Ag*eement are for convenience onl}r and are
‘not intended to have any legal effect, .

' ‘This Agreement can only be mod1f1ed by a Wl‘lti‘E"l acrreement
' _dul'y' signed by persons authorized to 51gn ag ee-r'ents on behah of

- LICENSOR and Softco..

If any provision or prowswns of this Agroement shall be held
to be invahd, illegal or unenforceable, the validity, legality and o
enforceability of the remaining prowsmns shall not in any way be’
affected or impaired thereby.

Any controversy or claim arlsmg out of or relatmg to this
Agreement or the breach thereof, except as stated below, shall be
settled by arbitration in the City of White Plains, New York in
accordance with the Rules of the American Arbitration Association, and
judgment upon the award rendered by the Arb1tretor(s) may be entered
in any Court having ]unsdlctzon thereof.

N6 action, ragardless of form arising out of this Ac*eement
may be broug’it by either party more than two years after the cause of
action has arisen, or, in the case of uon—paynent more than two years \
,frotn the date of the last payment. :

This Agreement shall be coverned by the laws oI the State of
Connecticut,

" The parties agree that this is the compiete ind exclusive
statement of the agreement between the parties, which supersades zll
 proposals or prior agreements, oral or written, and all other
. communications between the parties relatma- to the subject matter of this
Agreement :

Softco, Inc. ~ LICENSOR: | ‘

By o eBY o o~
TITLE . TITLE o
DATE . DATE
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- SCHEDULE A
. SOFTWARE DESCRIPTION

[on separate sheet]

‘ ' SCH:.DULE B o
DEVELOF'ME\TT WORK/SCHEDULE e

fon separate sheet]

| " SCHEDULE ¢ T
OPERA.LI*\IG AND MAINTENANCE OBLIGATIO\I

. {on separate sheet]

SCHEDULE D _ ,
ROYALTIES AND MINIMUM PAYMENTS

" [on separate sheet]

SCHEDULE E
EXISTING RIGHTS

[on separate sheet]
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" Note:

N

' This Appendix contains interrelated form license

- agreements used by Westerﬁ Electric to license

dxstrlbutors of UNIX* TLme Sharing System, Seventh

Edlulon.‘ Alt&ouch lencthy, ehe ln terrelated-

o ag eements are useful to show not only how'several

agreements may be meshea for use. w1fh a-

dlstrlbutor but ‘also k ndl:.nc SlngIEImult Ple CPU_--“ .-

and fcrelcn distributors.

The. lnterrelated forms. were in use as of

' December l 19&, Included are:

o software agreement used ceve*ally for UNIX
-  Systems and other software packages (starts.
.- on.page M-2). Alternate paces are also
,anluded as. follcws g

.(a) Page 3 Ale. (a) -.used when there are
- : _multlple Lnltlally CPUs. [at M-&]

(b) .Page 3, Alr, (b) - used WLth forelen |
licensee. f{at M 6] :

(c) ~Page 3, Alt. (e) - used with forelcn
~ licensee when there are multiple
inirially designared CPUs. [at M-7]

(d) . Page 7, Alt. « used with licensee
dom1c11ed in Unlted Klngdom {at M-12]

o supplemental agreement, UNIX Seventh Edition
~ only (starts on page M-14), including form
_customer agreement {(page M-23) and rorm
'-f'dlstrlbutor agreement (Dage M- 26)

* UNIX is

(T 1982 PSH

a trademark of Bell Laboratories.
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: SO.'FTWIARF. AGREEME‘NT" |
Effectwe as cf
-WESTERN ELECTRIC COVIPANY I\CORPORATED, a. New Yor-:

corporation (‘W ESTER\T”) having an office at 222 Broadway, New York, New
Yerk 10033 and’ S S . : o -

(“LICENSEE'?}, having an office at

'a.g_ree' as follows:
ARTICLEL
- DEFINITIONS

L 01 Terms in this agreeme'tt (other than names afpa.rts.es and Article headings}
which are in capital letters shall have the meanings specified in cthe Definitioas
_ Append;x -

ARTICLE II

GRANTS OF RIGHTS TO USE LICE\:ED SOFTWARE

| 2.01 WESTERN, at the request of LICENSEE, grants to LICENSEE, for itself '

and its SUBSIDIARIES, a personal, nontransferable and nonexclusive right to use
the LICENSED SOFTWARE, solely for its own or its SUBSIDIARI"S internal
"business purposes and’ solely on DESIGNATED CPU

No nght is granted for the use of the LICE’\":ED SOFTW%RE on or in
connection with the operation of any CPU other than a DESIGNATED CPU;
provided, however, that the right to use the LICENSED SOFTWARE granted
hereunder shall extend to the temporary use of the LICENSED SOFTWARE on a
single back-up or substitute CPU during any time when a DESIGNATED CPU is
inoperative due to malfunction or the performance of bardware repair,
maintenance or other hardware mod:ﬁcatzons

LICENSEE may at any time notify WESTERN in writing of its designation by
location, type and serial number of replacing or addizional CPUs upon which the
LICENSED SOFTWARE is to be used and CPUs to be replaced. Such notice shall
beeffective as an amendment to this agreement adding such replacing or additional
CPUs and deleting such replaced CPL: as DESIGN ATED CPUs upon agreement
thereto in writing by WESTERN and, in the case of additional CPUs, rocezpt by
WESTERN of the payment specified in Section 3.02.

Appendix ¥M-2
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No right is gra.nted for the use cf the LICE\ SED :OFTW -’;RE d'recilv for any.

r.hud person, or {or a.ny use by any third persoa of the LIC:'.\’ D SOFTWARE.

2 02 Subject to receint by W’ESTER‘Q' of the payment sneczﬁed in Secucn .01,
within a reasonable time after such receipt, WESTERN shall fuenish to LICENSEE

1= PR
AAEY Q0P

the LICENSED SQFTWARE in the form 1dent1fied in the Schedule attached -

here:o and made a pa.rt hereof.

2 03 f a) LIC :.‘ISE" hereby assures s WESTERN chat it and its SUBSIDIARIES
do not intand to and will not knowmgly, without the prior written consent of the

Office of Export Adminiscration of the U.S. Department of Commerce,'

Washington, D.C. 20230 tra.nsmx: dxrectly or mdx:ectly

@} the LICENSED SOFTW-\RE or.

_(ii) any immediate produc: (including pror.esses ‘and servu:e.-.) produc-d'_'f.' .

_ dxrec:ly by the use cf :he I..ICE\'S‘E.D SOFTW \RE or:

(iii_) any commod-ty prcduced by such :mmedxa.te product :f the 1mrnedxate '
‘ producr. of the LICENSED SOFTWARE is a plantcapable of. produczng a

commodity or iy a major camponent of such plant

to -\.fgha.mstan or to any Gruup P Q, W, Y or Z country spec:ﬁed in Supplemen:' S

No. | to Section 370 of the Export Administration Regulations issued by the U.S

Department of Commerce. LICENSEE agrees to promptiy inform WESTERN in
wnung of any such’ written consent msued by the Ofﬁce of E.xport -\dmm:stranon :

) LICE\TSEE agress that neither it nor its. SUBSIDI %RIES will, without the -

prioe. wricten consent of WESTERN, transmit, directdy or mdu-ectiy, the- -

* LICENSED SOFTWARE to any country outside of

(¢} LICEN SEE a.grnes that'its and its SUBSIDIARIES’ ‘abligations: under this. o
Section 2.03 shail survive and continue’ after any termination of rights under this -

agreement.
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" ARTICLE NI

- FEES AND REPORTS |

3.01 LICENSEE shall ‘within sixty (60) days after execution hereaf by bach

narties, pay to WESTERN for the-rights granied hereunder, the sum of

| U.S. dollars (S )
representing - U.S. doilars \S - )
for a fiest DESIGNATED CPU and

CPU {s).

U.S. dollars (8" ) eachfor A ) addmcnal DESIGV.-\‘I‘ED

- 302 Upon each written agreement by WESTERN uader Section 2.01 to
LICENSEE‘S designation of one or more additional DESIGNATED CPUs upon

which the LICENSED SOFTWARE is to be used, LICE\'SEE shall pay to
WESTERN the sum of

.S, doilars (5 ) o ) for each such additional DESIG\F -\.TED CPU

. 3.03 Payments to 'WESTERN sha.ll be. made in United Sta.t.es dollars to _
- WESTERN’S Treasury Qrganization ar 222 Broadway. New York, New York
10038, or at such cha.nged. a.d.dress as WESTE“.\I shall have specified by written

not:.ce

3.04 On WESTERN'S request. but not more frequently than aanually, |

LICENSEE shall furnish to WESTERN a statement, certified by an authorized
representative of LICENSEE, that the use of the LICENSED SOFTWARE by
LICENSEE and its SUBSIDIARIES has been reviewed and that the LICENSED
SOFTWARE is being used solely on DESIGNATED CPUs {or temporarily on a

back-up or substitute CPU in place of any moperatwe DESIGNATED CPU)

pursuant to the provisions of this agresment,
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ARTICLE m
| FEES AND REPORTS

3. 01 LICEVSEE shall, within sxx:y {sa) days a.fter execution hereof by both -
parties, pay to WESTER.\' s For the rights granted hereunder, the sum of ‘
 USidollars(s . )

for a first DESIGNATED CPU. g '

3.02 Upon each written agreement by WESTERN under Section 2.0 to
LICENSEE’S designation of one or more additional DESIGNATED CPUs upon

fji)."_'. e

o,
s
1§
o)

s

%]

[ &

which the LICENSED SOFTW%.RE is to be used LICE\SEE shall pay to
- WESTERN 'the sum of FERE

U.S. dollars S o ) for each such addmonal DE‘.SIG\I -\TED CPU

3.03 Pa.vments o WESTERV shall be made in T.Im:ed Star.e: dallars to.f

WESTERN'S Treasury Organization: at 222 Broadway, New York, New York. l_
10038, or at such changed addrus as W’ESTER\I sha.ll have spec:ﬁed by written -
nonce _ : L

- 3.04 QOn WESTERN'S requesi, but aoct more frequently ':han.::'a.nn-.uall'_r..' -

LICENSEE shall furnish to WESTERN a statement, certified by an auchorized
representative of LICENSEE, that the use of the LICENSED SOFTWARE by

LICENSEE and its SUBSIDIARIES hHas heen reviawed and tha.: the LICENSED |

SOFTWARE is being used solely on DESIGNATED CPUs (or temporarily ana
back-up or substicute CPU in place of any moperauve DESIC\ATED CPU)' i
- pursuant to the prov:sxons ‘of this agreement. :
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ARTICLE III

FEES AND REPOR‘I‘S |

- -\.;..,!_,,_,_.J Y

301 LICENSEE shall, within sixty {60) days aftec sxecution hereof by both

pacties, pay to WESTERN, for the nghts granted hereunder, the sum of

U.S. dollars (3 ) for
a fiest DESIG\'ATED CPU. ' :

3. 0'2 L pon each written agreemant by WESTER\I under Section 201 to -

LICENSEE'S designation of one or more additional DESIGNATED CPUs upsn
which the LICENSED SOFTWARE is to be used, LICENSEE shall pay to
 WESTERN the sum of

U’ S. dollars (S o ) for each such addmonal DE.SIG\' ATED CPU

303 Payments to W'ESTER\I shall be ma.de in Lmr.ed. Scates dal!a.rs to

 WESTERN'S Treasury Organization at 222 Broadway, New York, New York

10038, United States of America, or at such cha.nged address as WESTERN shall

have spemﬁed by written notice,

3.04 On- WESTER’\TS request, but not more. Frequen:!v tha.n annually, =
LICENSEE shall furnish to WESTERN a statement, cartified by an authorized

tepresentative of LICENSEE, that the use of the LICENSED SOFTWARE by
- LICENSEE and its SUBSIDIARIES has been reviewed and that the LICENSED
SOFTWARE is being used solely on DESIGNATED CPUs (or temporarily on a
back-up or substitute CPU in place of any inoperative DESIGNATED CPU)
- pursuant to the provisions of this agreement. o

3.05 LICENSEE shall bear all taxes, however dasignated, imposed as a result of
the existence or operation of this agresment, including, but nct limitad to, any tax
upon, with respect to or measured by, any payment or receipt of payment
hereunder, any registration tax, any tax imposed with respect t¢ the granting or
transfer of rights or considerations hereunder, and any tax which LICENSEE is
required to withheld or deduct from payments to WESTERN, excepe (i) any such
tax imposed upon WESTERN by any governmental entity in the Uniced States,

_and (ii) any such tax imposed upon WESTERN in the country in which the
-aforesaid officz of LICENSEE is located if such tax is allowable as 2 credit against
- United States incoms taxes of WESTERN. To assist WESTERN in obtainiag such
credit, LICENSEE shall furnish WESTERN with such evidence as may be required
by United States taxing authorities 1o establish that any such tax has been paid.
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ARTICLE III

F EES AND R:.PORTS

3 01 LICE\SEE sha.ll wv.r.hm sixty (50) da.ys a.fter exscution her-of by both

parua, pay to WESTERN, for the rights granted hereunder, the sum of ~

U.S. dollars {3 AR N representmg
S U.s. dolla:s \3 ) ) fora ﬁrst :
: DESIGNATED_CPU and- ' '

US. dollars(S - - Jeachfor | )add:tmnal DESIu‘TATED

| CPU(s).

3.02 Upon each written égreemént by WESTERY u'n'dér .Section 201 ':6

LICENSEE'S designation of one or more additional DESIGNATED CPUs upon

~ which the LICENSED" SOFTWARE is to he used LICE\TSEE shall pa.y to
 WESTERXN the sum of

U.S. dollus (s | ) for aach such addmonal DESIG\T-\TED CPU

3.03 Pa.vments to WESTER‘I ‘shall be made in United S:a.tes dollars 10
WESTERN'S Treasury Organization at 222 Broadway, New York, New York

10038, United States of America, or at such changed address as WESTERY shall
-have specxﬁed fy written notics. _ :

3. 04 On WESTERN'S requut, but not more k‘requenciy thag annually,
LICENSEE shall furnish to WESTERN a. statement, certified by an authorized
representative of LICENSEE, that the use of the LICENSED SOFTWARE by
LICENSEE and its SUBSIDIARIES has been reviewed ang that the LICENSED
SOFTWARE is being used solely on DESIGNATED CPUs {or temporacily on a
back-up or substitute CPU in: place of any inoperative: DESIGNATED CPU)
pursuant to the provisioas of this agreement.

3.03 LICENSEE shall bear all taxes, however datg‘tazad imposed as a result of
the existence or operation of this agresment, including, but not limited to, any tax
upon, with raspect to or measured by, any payment or receipt of payment

hersunder, any registracion tax, any fax imposed with respect to the granting or

transfer of rights or considerations hersunder, and any tax which LICENSEE is
required o withhold or deduct from payments to WESTERN, except (i} any such
tax imposed upon WESTERN by any governmental entity in the United States,

‘and it} any such tax imposed upon WESTERN in the country in which the
‘aforesaid office of LICENSEE is locatad if such tax is allowable as a credit against

United States income taxes of WESTERN. To assist WESTERN in obraining such
credit, LICENSEE shall furnish WESTERN with such evidence as may be required
by United Stacas taxing authorities to establish that any such ax Ras been paid.

AmmamA t» M7
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 ARTICLE IV
TERMINATI 10N -

4 01 1f LICEVSEE or any of its SUBSIDIARIES shall fail to fulfill one or more
of its obligations under this agreemear, WESTERN may, upon its election and in
addition to any other remedies that it may have, at any time tecminate all the rights
granted by it hereunder by not less than two { (9) months’' weitten notice to

LICENSEE specifyiag any such breach, uniess within the penod of such notice all-

- breaches specified therein shall have been remedied; upon such terminadion

WESTERN shall noc have ny obligation to refund any monies paid it pursuant to

Sections 3.01 and 3.02 and LICENSEE shall within thirty (30} days deliver to -
WESTERN all documentation ¢ontaining the LICENSED SOFTWARE, and shall -

~ render unusable all LICENSED SOFTWARE placed in any storage apparatus.

()
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J‘.RTI(.'J LE. V

o -MISCE I.A.\c‘EOUS PROVISIONS

3.01 ﬁot&zng contained herem sha.l! be construed as confernng by '1r":pl1c.a.'tmn, o

‘estoppel or otherwise any license or right under any patent or trademark, whether .

or not the exarcise of any right herein granted necessanlv employs an invention of :

any ex:stmg or later 1ssued patent.

502 This agreﬂment shall prevail natwﬂ.hs:a.ndmg any conﬂm:mg terms or .

N legends whxch may appear in the LICENSED SOE’T’W -\RE

5.03° WESTERV and its ASSOCIATED CO‘JIPANIES make ne

_ representations or warranties, expressly or impliedly. By way of
example but not of limitation, WESTERN and its ASSOCIATED

COMPANIES make =o representations or warranties of

- merchantability or fitness for any particular purpose, or that the use

of the LICENSED SOFTWARE will not infringe any patent,

“eopyright aor trademark. WESTERN. and its ASSOCIATED
COMPANIES shall not be held to any llability with respect to any

claim by LICENSEE, its SUBSIDIARIES, or a third party on account

. _of or a.nsmg from, the use of such LICE\ISED SOFTW’ARE. _

5. 04— LICE\’SEE agrees :hat nexther LIC NSEE nor its’ SUBSIDI%RIES wdl :

without WESTERN'S express written permission, {i} use in advertising, publicity, -
or otherwise any trade name, trademark, trade device,.service mark, symbol or any
other identification or any abbraviation, contraction er-simulation ther=af owned oc

ussd by WESTERN or any of its ASSOCIATED COMPANIES, or (ii) represent,
“diseetly or indirectly, that any product or service of LICENSEE or its

SUBSIDIARIES isa product or sezvice of WESTERN or any of its ASSQCIATED
COMPANIES, or is made in accordance with or utilizes any information or
documentanon of W EST:.RN or. any. of its ASSOCI—\.TED COMP ﬂL\IIES

a.Oa '\Fexther the execution of thxs agreement nor anythmg in it or .in the

'LICENSED SOFTWARE shall be construed as (i} an obligation upon WESTERN
~or any of itss ASSOCIATED COMPANIES to furnish any person, including
" LICENSEE and its SUBSIDIARIES, any assistance of any kind whatsoever, or any -

information or documencation other than the LICENSED SOFTWARE; or i)
oroviding or implying any arrangement or understanding that WESTERN or any

-of its ASSOCIATED COMPANIES will make any purchase or lease.

506 LICENSEE agrees that it and. its SUBSIDIARIES shall hold the
LICENSED SOFTWARE in confidence for WESTERN and its ASSOCIATED
COMPANIES. LICENSEE further agrees that it and its SL BSIDIARIES shall aoc
make any disclosure of the LICENSED SOFTWARE fincluding methods or
concepts utilized cherein) to anyone, sxcept to employees of LICENSEE and its
SUBSIDIARIES o whom such disclosure is necessary o the use for which right
are granted hersunder. LICENSEE aad its SUBSIDIARIES saall appropriately
notify sach amployee 10 whom any such disclosure is,made that such disclosure is
made in confidence and shall 3e kept in confidence by him. '

Avvois ium el 2 e LTS
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5.07 The obligations of LICENSEE, its SUBSIDIARIES and their respective

- employees under Section 5.06 shall survive and conrinue after any termination of
‘rights under this agrzement or cessation of a :SUBSIDIARY'S: status as a

SUBSIDIARY; however, such obligations shall not extend to any information

- relating to the LICENSED SOFTWARE which is now available to the general
- public or ‘which later becomes available to the general public by acts ot

attributable to LICENSEE, its SUBSIDIARIES or their respective employees.

©5.08 LICENSEE agrees that it and its SUBSIDIARIES will not use the

- LICENSED SOFTWARE except as authorized herein, that it and its

SUBSIDIARIES will not make or: have made, or permit to be made, any copies of
the LICENSED SOFTWARE, except those copies which are necassary to the use,
by LICENSEE and its SUBSIDIARIES, for which rights are granted hereunder,
that each such necessary copy shall contain the same proprietary notices or legends

. which appear on the LICENSED SOFTWARE, aad that no rights are graated
- under this agresment expressly or impliedly with resgect to a.ny copyrights except
as provxded for in this Sectmn 3.08.

X 09 N e:.ther thxs agreement Ao any rzghts hereunder, in *vhole or m pa.rt, sha.ll

v be amgnable or etherwue t.ansferable

10 ‘Iothmg ia this agreement grants to LICENS;..E or to its SUBSIDI -&RIES
the right to sell, lease or otherwise transfer or dispose of the LICE\FSED

-SOFTWA.RE in whole or in'part.

3.11 Anv notice or request hereunder sha.ll be deemed to be sufﬁcxentli' gwen to
the addressee and any delivery hereunder deemed made when sant by regx_stered
mail addressed to LICENSEE at its office above specified or addressed to
WESTERN at P.O. Box 25000, Greensboro, North Carolina 27420 (to the
attention of its Patent Licensing Orgamza.uon) or at such changed a.ddress as the
a.ddressee :hall have spec*fied by wrxt:en notice, :

3. 12 Thu a.greement sets forth the entire agreement and u:xderstandmg

_ between the partias as to the subject matter hereof and merges all prior discussions
" batween them, and neither of the parties shall e bound by any conditions,

definitions, warranties, understandings or representations with' respect to such
- subject matter other than as expressly provided herein, or in any prior existing

written agreement between the parties, or as duly set forth on or subsequent to the

 effective date hereof in writing and signed by a proper and duly authorized

representative of the party to be bound ..hereby

3.13 If LICENSEE is not a corporation, all rezerﬁqces 0 LIC NSEE'S

e SUBSIDL—\.RIES shall de deemed deleted.

5.14 The construction and uer‘crmance of this agreemen.. shail be goverzed by

“the law of the Stace of \iew YO:”{

s d T o AT
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IN WITNESS WHEREQF, eack of the parties has caused this agresment :0 be
executed in duplicate originals by its duly authorized representacives on the
respective dates entered below. ' ' '

[ I

- WESTERN ELECTRIC COMPANY, INCORPORATED

BYi it e e b e e e e

Attest:

Secretary

P I I T R I B B R R R R e S R R R R R R A N I

Atrest:

Sacrecary
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"IN WITNESS WHEREOQF, each of the parties has caused this igreement ‘o0 be
executed in. duplicate originals by its dulv a.uthonzed. representatwes on the .
-respec:lve dates entered beiow
_ WESTERN ELECTRIC COMPANY, INCORPO'RATED _
h 3 S S PSP JU
Atiest:. |
._ [SEAL]
....... Se:rer,a:y .
........... Date
The Commeon Seal of '. B

_w.as 'Iiere‘dnco a.ffixed

‘in the presence of:

-----------------------

Directors '
. [SEAL]
...................... Secratary
e Date
iopandix M-12 - ' )
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DEFIVI"'IO\S A.PPE\’DIX

ASSOCIATED CD\&P%\'IES of WESTERN means SUBSIDI%RIES of-}-_
WESTERN, companies presently having WESTERN as-a SUBSIDIARY and .
SUBSIDIARIES of such companies other than WESTERN and its:

‘SUBSIDIARIES. The term also means and includes Cincinnaci Bell Inc,, an Qhio -
" corporation, and The Southern New England Tﬂlephcne Company, a Connacucut .
'corpora:mn, aad their SUBSIDIARIES . :

CPL: means cen:ra.l pracassmg unit. -

COMPUTER PROGRAM meaas any instruction or pluraht} of instructions for :

. controlling the cperatzon of a CPU.

DESIGNATED CPU means o CPU deagnated Helow by Iocatmn, t‘v'pe an d T
serial number, asg welI as a.ny cruU desxgnated pursua.nt to Section 2 01 .

SUBSIDIARY means a company the majority of whose stock antitled to vote for
election of directors is now or hereafter controlled by the parent company either-
directly or indirectly, but any such company sha.ll be desmed to he a
aUBSIDIARY only so long as such conirol exists.

LICE\ISED SOI-'TW ARE means the CO‘viPUTER PROGRA\viS and the ;. :
documematmn, or any portions thereof, generally identified below and apecmcally
listed in the attached Schedule
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" SUPP. AG.-CUST. SPEC. -020’131;1-6.0_38};.1-_;

| SUPPLE\«IE'\ITA_L AGREE\IE\’ _ o
’CLSTO\I;R bOFTW ~\RE SPECIFIED \'L’\«IB:.R OF LS::.R.SJ s

E"fectlve as of

WESTERN ELECTRIC CO\IPA\Y I\CORPOR:\TED a New York"

corporation {“WESTERXN"}, havma' an ofﬁce ac 22‘2 Broadvva.» New York \ew

© York.10038, and . o
“(“LICENSEE”), having an offics'at *

‘agres as follows: . = |

ARTICLE .

MAIN AGREE»{EW

101 Thzs agreement is supplemental ta, and mod:fies as of che e*’fecme da:e--'
" hereof, 2 software agfeement (“'he \Iam -\cfreement ) betwee'x the pa; ties hereto,
._effectne as'of BB A A e relacmg'

'2.01 Terms in this Supplemental Agreement {other than admes of parties and.

Article headings) which are in capital letters shall have the meanings specified in
- the Main -\rrreement or in the- Defimtxons Aopendw of tl'ns Supplemental '
: -krrreement :

-

UNIX is a trademark of Bell Laboratdri.es._..-.

-—
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SUPP. 4G.CUST. :aPEC 000131 231: o

ARTICLE I ﬁ .

GRA\TT OF RIGHT TO E\TER I\’TO CLSTO‘V[ER CPU
AGREE\[E\TS AND DISTRIBUTOR AGREEMENTS
o A\ID TO LSE CUSTOVIER SOFTWARE -

3.017 Nar.thhstandmg any provmons to. the contrary in the Main Axcl'reernerll:
‘'WESTERN, at the request of LICENSEE, grants to LICENSEE, for itself and its
SUBSIDIARI"'S persanal, nontransferable and nonexclusive rights: {i) to grant
sole!.y to custormers thereof solely by CUSTOMER CPU AGREEMENTS nersonal

* ‘noutransferablée and nonexélusive rights to use CUSTOMER SOFTWARE solely

on CUSTOMER CPUs, and to furnish, either directly or pursuant to Section
- 3.0t(iv) through. distributors, CUSTOMER SOFTWARE to such customers
pursuant to such CUSTOMER CPU AGREEMENTS after the effsctive date
thereof (i1) to use CUSTOMER SOFTWARE on CORPORATE CPUs solely for
its own or its SUBSIDIARIES' internal business purposes; ({iii) to use
CUSTO\IER SOFTWARE solely for testing purposes on CPUs that are to
" become CUSTOMER CPUs: and (iv) pursuant te DISTRIBUTOR

- AGREEMENTS to furnish CUSTOMER SOFTWARE MASTERS to its or its

SLﬁSIDI.—\RIES’ ~distributors and to grant to such distributors personal,
nontransferable and nonexclisive rights to make copies of CUSTOMER
SOFTWARE MASTERS configured for use on CUSTOMER CPUs, to use such
_copies solely for testing such-CUSTOMER CPUs, and to furnish such copies as
.CUSTOMER SOFTWARE o LICEVSEE S or its SUBSIDIARIES’ customers
“after CUSTOMER CPU AGREEMENTS have been executed by LICENSEE or

| any of its bUBSIDIARIES and such ‘customers.

3.02-’ .(a.) LICEN$EE -hereby. assures WVESTERN (or confirms  any prior
assurance to WESTERN) that it and its SUBSIDIARIES do not intend to and will
not knowingly, without the prior written consent of the Office of Export
Administwration of the U.S. Department of Commerce, Washington, D.C. 20230,

- transrmt dzrectly or mdu’ectly

(i) the LICENSED sor-m ARE: or

) any immediate product (including processes and services) produced
directly by the use of the LICENSED SOFTWARE:; ar

{it) any commuodity 'producéd by such immediate product if the immediate
: product of the LICENSED SOFTWARE is 2 plant capable of producing a
commodity or is a major component of such piant;

~ to Afghanistan or to any Group P, Q, W, Y or Z country specified in Suppiemenc

No. | to Section 370 of the Export Administration Ragulanons issued by the U.S.
Department of Commerce. LICENSEE agrees to prompdly inform W ESTERN in
wrmng of any such written consent issued by the Offics of Export Administration.

2,
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'..SLPP .—xc .CUST. SPEC. 000131 100331 .7 azc
“(DIST) .

- USERS..

DEFI\IITIO;\S aPPE\:DIx

CORPORAT:. CPU Erleana any’ CPD oa’ whxch CUSTO\ILR SOFTWARE o

is.used by LICENSEE or any of its SUBSIDIARIES and which is mherently o

restricted by Ha.rdware constraints to service no more tha.n a speczﬁed number‘o‘f-

CL’STO\IER CPU means ‘any’ CPU des:gnated in -or. pursuant to a.ny" i
CUSTOMER CPU AGREE\«[E\ET and ‘inherently - rastricted. by hardware
constraiats. to service no more than a. specxfzed number ot' LSERS a

CUSTO\«I“’R CPU -\GREEVIEVT theans an agreement Betweea LICEI\SEE R

or any of its SUBSIDIARIES and “a’customer thereof relating to the use of

. CUSTOMER bOFTWr\RE on a2 CUSTOMER: CPU, for. Wthh agreement
.~ WESTERN has ngen its wntten approvai to LICE‘\"SEE'. pnor to executmn
, 'thereof ) . _ o A DA : '

CUSTO\rIER SOFTW\RE means any CO\IPUTER PRGGR a\.\I in machme'

~ language (object code) directly executable by a CPU and capableof supporting no

more than the specified number of USERS for- such. CPU, which COMPUTER

'PROGRAM is part of or derived from the portion of the LICE’\TSED SOFTW&RE >
. comprising the UNIX* Time- Sha.rmg System, ‘Seventh Edition. The term also

means any table, constant, macroinstruction or dther: r.nformatxon t‘mt 'Is used or
mtetpreted by any such CO\IPUTER PROGRAVI a.nd the source: Lode files
hsted in the attached: sc"zedule a : GO e C

USTO’VIER SOFTWARE M '\STER means‘ a Forrn oF CUSTO\IER o
SOFTWARE from which can be generated copigs of CUSTO\IER SOtTW -\.RE
ccnﬂu‘ured for specific CUSTO\IER CPUS R :

DISTRIBUTOR d;GRE’.EA\JE;\"T.' means an agreement betwenn LICEN bLE or

any of its SUBSIDIARIES and a distributor therefor relating to.the distribution
and use of CUSTOMER SOFTWARE to- LICENSEE'S or its SUBSIDIARIES' - |

customers, for which agreement WESTERN has \men its wrttteq f_pprc»al.a
LICE\ISEE pnor ta execut:on thereof CE TR .

USER means \1) a terrmnal for entrv chsula.y and/or prmtma of mformauon or.

{ii) ‘@ data link to a subordinate CPU 'such termmals ot data links being serviced on

a time-sharing basis by a CUSTOMER CPU” or’ CORPOR-\TE crU aner
control of the CU STON{"R DOFT'W-\.RE : S

* UNIX is a trademark of Bail ‘\L‘.‘ab_orac.ories.. S
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IN WITNESS \\'HERE&OF,-:-'-e"i'b}i:"'fbfithe .pér.t'ies .has caused this Supplemental
- Agreement’ o be. executed in-‘duplicate originals by its duly authorized
‘representatives on'the respective dates énteréd below.

WESTERN ELECTRIC COMPANY, INCORPORATED

-ll\'llttimllnuccvill'toiluloonn--lvo-' ............

S L I LR T R T LI T T I L T L I T T O S

FACAAL w0

Attest

; “EEAL]

-----------------------------------------------------
---------------------------------------------------

--------------------------------------------------

Attest:

......................

 Secretary
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o  COUNTRY APPENDIX
. o . T .
s S Abu Dhabi -f Kuwait
B - Algeria’ Lebanon
g el A;'gentu}a-: - Luxemboury
I ’Austraha : Malaysia -
:,.:{; - J Ausma, 'r' “Mexico
EE LR T Baheain s Morocco
: ‘Bahamas Nicaragua
o agep 3: g Belﬂ'lum“ o Ne;herlands
Ly e T ve r Bolbvias " New Zealand
if wrn, _ Batswang. © . Nigeria
R u,‘f .-:'B..l:'-E-.Zﬂ ’ _ o Norway
D : . .': . Ca.nada. mo Oman
T ~Chile - <, ¢ Pakistan -
ne a Colomb]af o - Panama
Costa Rica . Paraguay
Cyprus - Peru
SR “Denmark "+ o -7 . Philippines
R & f‘ Dormini¢an Republ: + . .Portugal ;
- " East Africa - ©5 - Republic of China (Taiwan)
e . Ecuador ¢ Republic of Korea :
) ,.‘_;,;,""f_j' ".“-"Egyp't R ““Saudi Arabia
-“ © & Rl Saivador . 2t Singapore
_ _Federal Repubhc of Germanyr"'_‘ Spain
a7 " geenmen: binland 2o <. - Sri Lanka
T :‘ " F_rgnce . /" Sudan
.o 0., Fieneh Guian " Surinam
T Guatemala Sweden
Greece ‘Switzerland
L W e Guyana Syria
LR . Hong Kong " Trinidad
- Honduras =~ = Thailand
- e gleeland 0 T Tunisia
' ' “India SR, Turkey .
Indonesxa L United Kingdom '
“lrag - S United Sta.tes
“Ireland (Eire) = ‘Uruguay
~Israel Venezuela
“Traly. Yemen
Ivory Coast - Yugoslavia
Japan- Zambia
Jordan
10.
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