—

86ih Congress ‘ '
Tt Sescion COMMITTEE PRINT

GOVERNMENT ASSISTANCE TO INVENTION
AND RESEARCH: A LEGISLATIVE HISTORY

.STUDY OF
| THE SUBCOMMITTEE ON
PATENTS, TRADEMARKS, ‘AND COPYRIGHTS

Printed for the use of the Committee on the Judiciary

UNITED STATES
GQOVERNMENT PRINTING OFFICE
44516 : WASHINGTON : 1960




JAMES O, EASTLAND Mississippl, Chalrman
_ ESTES KEFAUVER, Tennessee JALEXANDER WILEY, Wisconsin

OLIN D. T OHNSTON, South Carclina .. - WILLIAM. LANGER, North Dakota !
THOMAS C. EENNINGS, 785, Milsourt" EVERETT McKINLEY DIRKSEN, Ilinols
.TOHN L, McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska

J0SEPH 0. O MAHONEY TW yria KENNETH- ?K'I"ING, New York

§AM 7, ERVIN, J2., North Carolina
J10HN &, CARROLL;Col
_THOMAS 7. DODD, Uormectiout

I’HILIP A, HART, Michigan o
i -

i co JOBEPH C, OMAHONEY Wyommg, C’kuirmm

OLIN D. .TOHNSTON South Carolina ALEXANDER WILEY Wlsconsin
PHILIF A. HART Michigan arnyl
ROBERT T Wﬁt(’lH{ Chtéf Counsel
Joan C. STEDMAN, Assoviate Counsel

SteErHEN G. HAASER, Chief Clerk

1'Phe Iz;.te ‘Hon. William Langer, while 2 member of this Commitiee, died on November 8, 1958,




o

" December 28, 1959,

FOREWORD

' This study, by Barbara H. Jibrin of the Legislative Reference Serv-:
ice, was prepared for the Subcommittee on Patents, Trademarks, and

. -Copyrights as part of its study of the U.S. patent system, conducted
pursuant to Senate Resolution 53 of the 86th Congress, 1st session.

Chapters 5-7 of part 2 were written by Catherine 8. Corry, Legislative
Reference Service. Prepared under the supervision of John C.
Stedman, associate counsel for the subcommittee, it is one of several
historical digests covering important and recurring congressional pro-
posals for encouraging invention, research, and development through
amendment of the patent laws and other means. Five such histories

“have previously been published, dealing respectively with the test of

“invention,” recordation of patent agreements, compulsory licensing,
Patent Office fees, and a single court of patent appeals. ‘ '
How to provide more encouragement, stimulus, and direction to
inventive and research effort, both within the Government and ouf-
side of it, is a subject that has received increasing attention in recent
times, As Mrs. Jibrin’s study shows, however, Inquiries and legisla~
tion of this type are not new. Efforts to provide such assistance have
taken many forms, including specia! provisions under the patentlaws,
such as patent extensions and waiver of patent fees; special govern-
mental awards to both Government employees and private individuals;

‘and the creation of special Government agencies to sponsor, channel,

subsidize, and otherwise stimulate and direct research, invention, and
creativeness, These latter have included such organizations as the

"~ Smithsonian Institution, the National Research Council and Academy

of Sciences, the National Inventors Council, the National Science
Foundation, and many others. The current interest in these matters
is evidenced by the enactment in 1958 of important resesrch and

" development provisions in the new Space Act and the Small Business

Act of 1958, This study includes developments through the end of
the 85th Congress in 1958. _

This study is presented as a result of the work of Mrs. Jibrin and.
Miss Corry for the consideration of the members of the subcommittee,
It does not represent any conclusion of the -subcommittee or its
members, :

Joserr C. O’Mamonzy,
Chairman, Subcommittee on Patents, Trademarks, and Copy-
rmghts, Committee on the Judiciary, U.S. Senate.
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ASSIS

" "RESEARCH—A LEGISLATIVE HISTORY

TANCE TO INVENTION AN

therine S

Gorry. (Legislative Reference -
Service) : -

INTRODUCTION

The history of the United States, beyond that of any other country,
has bieen a history of the application of new techniques and inventions
by its‘citizens. The pioneering spirit of Americans, especially on the
industirial front, has allowed us to achieve in less than two centuries
what took hundreds and thousands of years to accomplish in other
countrias, : : :

It is &8 frue today, as it was in the very beginnings of mankind,
that our fate—indeed, our very survival-—depends upon the creative
talents of our scientists and inventors. So it is a timely moment in
history to review how we have been treating the inventor, and to
look back at the attempts of the Federal Government to protect and
encourage this valuable resource. _

The Founding Fathers recognized the importance of rewarding ths
inventor, and provided in article I, section 8 of the Constitution that
Congress shall have the power “T'o promote the progress of science
and useful arts, by securing for limited times to authors and inventors
the exclusive right to their respective writings and discoveries.” It
is the object of this report to review some of the important legislation
designed ““to promote the progress of science.”

Part 1 covers the attempts by the Government to stimulate inven-
tion, or suggestions, among its employees. The present-day benefits
are the result of over 100 years of court decisions and legislative
action to insure the inventor his rights and to provide incentives for
creative work. The efforts and contributions of Government em-
ployees and the ways developed to stimulate, reward, and protect
these efforts, are part of the overall picture. ,

Part 2 sketches the legislative history back of some of the Govern-
ment agencies engaged m research and how they deal with patents
and other inventions. It alao deals with proposals involving inven-
tions made in the course of Government-financed research. The
National Science Foundation is treated in especial detail, both because
of its broad range of activities and wide influence, and because of the
fact that the hearings and debates on its formation are replete with
testimony on the need for, merits of, and risks involved in Federal
- assistance to science.

i



2 GOVERNMENT ASBISTANCE TO INVENTION AND RESEARCH

The research carried on in various other Government agencies, not
primarily created for these purposes, such as the Departments of
Agriculture, Commerce, and Defense, falls outside the scope of this
report. The extensive research of the Atomic Energy Conmnssmn
has also been omltted

This report is essentmlly 8 ]eglsla,twe hlstory based on congressmna,l
hesrivipd, veports; dnd debates AR :




."K;.The Government, like private- mdustry, _hasg the right to establish
. policies with its employees, whether the policy coneerns, disposition of
':.patent rights.in employees’ inventions or,the giving ‘of special awards

.for mentorlous suggestions and ideas.
. The. respectlve rights of: the Government and mployees n rega.rd
‘to inventions may I:ange from complete ownershlp by the Government
to complete ‘ownership by the! employee CH thes Tiaw Monograph
of the 1947 re‘po fthe *Attol “General concerm Govetnment
: Tig ‘sotrees ‘of these rights

3 emé)loye ad 'employee

suggestlons

In the case of Solomon V. Umted States : -Supreme\Court held
that-an employee might exercise: *his- 1nvent1va faculties withiassurance
thathis invention was his.own inhdividual property, with the limitation
that if he were.expressly employed. to.devise:or perfect an instrument,
be could not;: after.accomplishing -the:work, pléad title:against his
employer. . Tne the case .of Houghon v. Umted Stwtes 3t Was’held that

" where the Government, employs.an' inventor: o mvent # patticular

deviceyit-has.aright to.the exclusive. ownershlp of the patent,and may
compel an assignment when issued.
.In the case of Uniled States.v. D'u,bl%her Oon

Supreme ‘Cotirt held thatt
ment of patents becausé hie inventors had not agresd to
invéntive faculties in their work:and: their iventive activitied were no
within- thie: scope: of employment.:” They had not been “‘empleyed to
invent;’ -ieven -though" the ~work :was":conducted: 7in " Government
la,bomton@s “with i Government money; ‘and: while' draiving ‘Gevern-
ment sala,rles Justice Stowe:dissented;: holdmg that the “patents
should: ‘be assignied to the Tnited States:: “‘The” Supreme: ‘Court did
hold;:however; that thé! servant who ‘perfects ansinvention with “his
master’s’ m&terlals -and-appliances”; must-aceord: his Tgster: '8 non-
exclusive right: to” prac e themv:entmn : 8
1 U8, Department ‘o qustme, Investlgat.f 5 ;
Recomméndations of the Attorney General tothe rP]‘(‘,Sld
1187 6,8, 342,(180 ”

0). .
T 2d 386 °(ath-Cir! 1928),
1178 (1938).1 3




~against the United States unless ‘Cong ress '
¢ access to the courts.” '

| ‘[Emphams added]

it DOW can come;,. before: Congress, and layitheir: claims: befor

4 . GOVERNMENT ASSISTANCE TQ INVENTION AND RESEARCH

II. THE ACT OF 1910 AND THE 1952 AMENDMENT THERETO
A, EARLY HISTORY

Prior to the act of June 25, 1910,% & patentee, including Federal
employees, seeking to recover. eompensa,tlon from the United States
for the unlicensed use of his invention had to establish an ‘express or
implied contract by the Government- to pay for such use.® In the
absence of such contract, the patent owner as & rule had no remedy
-by s ecml act"’

“The act of June 25 -1910 attempted %) emedy the smuat n for

fnon-Government employees The’ Gaovérnment;” employes, ho ever,
“wag ba;'red from recelvmg the beneﬁts of thls aet The aet_ re&d

o 'by a patent. of the Umted Sta.tes shall hereafter be used by

. the, United St&tes ‘without: hcense of ; the owner. thereof oL,
Jawfulright, to use the same,.such, gwner MY Trecover Leason- . U
- . able.compensstion for such use by suit in the Court,of Claims:
. Provided, -however, 'That said- Court of Claims shall. not, enter—-
. tain.a suit or, reward compensation under. the.provisions. of
this act where the claim for compensation is based on the use
by the United States of any article heretofore owned, leased,”

~used by, or in the possessmn of the United States: Provided

“in further; That in any-such’suit the United ‘States may avail:
o-i-itgel of any and alk defenses ¥ % get. forth in title 60 of -

- the Revised Statutes: And - promded Surther, That the benefits = -
Lo of this Actshall not inure torany patentee; who, when ke makes
© tigueh clavm is inthe employmem iorigervice of  the: Government
* ‘of the United Stdtes;: or the wssignee of any-such batentes; nor!!
<o ishall this: Aet apply to any device discoveréd or invented by
50 such  employee: during the time of s employmen or:service

An ‘examination of the debates' i Congress re
and a,gs,mst 1nelud1ng Government employees ke

; Mr; GorprocE. The amendmient will shuf: out: cases of ;
P ;employees who, availing themselves -of.expérience:. gathered |
-+ in-the: departments, have-invented devices dnd: then per
+-mitted the Government, to: use them;: a,nd ‘therefore | el&nn«
S ompensatlon from: the Government,:;- - alnrb
. . But,-if the ameiidment-ba gdopted,: there WJ]I be still. open :
:a, remedy to-guch employees; They: 'still ‘can. comxe;: as: they

us here. The amendment does not preelude:them: from-such
. remedy, but the amendment does cut them out. from: o
‘ing themselves of the provisions of the bill. . The amendr
w% prevent them suing the Government, in the.¢
securing awards in cases where they ought not be awarded
anything. They have ample opportunity of securing relief,
if in fact they should have any. But they ought not, {

536 Btat. 851 (1910) 28 U1.3.C, see, 1498 {1952).

8 8o, e.c., United States v, Burns, 12 Wall, 246 (1870()
T See, o.g., Schillinger v. United S‘tates 158 U.8. 163 (1804),
3 45 Congressional Record, p. 8785,
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f'repeat to'be permitted: 10" s’ ‘the’ Governtiert: in the’ courts-
in the cases referred to in my amendment.
Myr. Cuigizr.' 1 do not beliéve that in thé end: it lel be
v o forithe benéfit-ofithe .5, Government to.say te.all. the:dis«:
:tm.gmshed men who happen to:be in its employ, all the great: . -
ntists, and all the bright inventors, that they shall have
Werd for 'their studies’ or for their $alent in inventing
things vvhwh‘ can be uséd, perha,ps by the Government
only:. ® XA L p
Anothy 1mporta,nt : a,rgumen againgt 1nelud1n Government em-
. ployees-was that the inventor might use. his oﬂiela,l pOSItloll to influence
the Goveérnment: o use hisinvention.; ... ; .

In 1918, the Supreme Court held tha,t the 1910 act d1d not-apply
10 mfrmgement of & patent by a private contractor,performing a
_Government_contract and therefore did not protect the contragctor
against a suit! Tor” m]unctlon and, an accounting.?” "This' ‘decision re-
“sulted in’ an améndment on July 1, 1918, making the 1910 act appli-
cable to use or manvfacture of a patented invention “for” the Unitéd
States-(eig., by-a; oontreotor) a9 well as “by” the Umted St&tes {e.g.,
by sn: employee) Bominininiim: :

However; the Government employee was Stlll; the sarie poe1t10n
of being umable toreceive the benefits from this act; and this condition
I0;011:11311:111ed until 1852 When it was alleviated by the Ieglslatmn discussed

elow g s

SE U

B. fPUB-LI_G' LAW:,582, (82D ,-G_QNGRESS)',_; JULY

Publ L&W 582 “'had its origin in "H. R 3975 mtroduced‘ by Mr.
Rodino on May 4, 1951 Tt p 0v1ded that the act of 1910'bé amended
to permit Government employees t0' maintain’ patent suits against
the.United States. . 'The.bill was reported out favorably by the House
and Senate Comimittees on the J udiciary (H. Rept. 1726 and S. Rept.
1992), pessed both Houses; and became:law on July 7, 1952,

MPORTANT PROVISIONE san

yas passed; elnmnated the sentences prohlbltmngovernment
'employees from suing-and substituted: therefor; the: foIlowmg o

A Government employee shall have the right to bring stit "
_against the Government tindér ‘this séction exXcept where he
‘wvas:iniva position to ‘order;:influence; or induce use :of'the
-invention by the: Government +'This section:shall not: confer
s, Tight, of action:'on any: pa.tentee 0T any assignee;of such
“patentes - with: Tespect: 0 any ‘invention - discoveréd: o1 in-
vented by:a ‘person-while'in the:employientror service: of

“the United: States;: where: the invention was related:ito-the
~oflicial: functions 'of: the:'employee; in. cases' in ‘which-such
~functions included resea,reh fand: development, orin: the ma,k~

» Cramp & SDTH‘V C‘urt:s Marim T‘urbim Go 245'0’ S P

10 40 Btats 706 519183 ‘340,500 800 521 (1952). f
11§ Htat, 757 (1952), 28 U.S.0. sec. 1498 (1952).

44515 60— 2
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-ing of Whloh Government. ime,, matenals, or- fa,cilitiee‘,mene

';'1910 in order t0 provide a safeguard agemst ‘the possﬂoﬂwy
of a petentee in the Government service utilizing his official
position to influence the use of his invention by or for the
' n pisititaining aclaim for compensas .
ion forsach use; and also’ ‘to prevent s Govérniment employee::
who made an, mvenmon in‘the: ceurse of hls ofﬁm&l duties i

boid Sly; it g : prevent
) all Government employees from maintaining’a suit:against
theUnited! States inzorder toleract: safeguards’ a,%&ms’a these
few:who might:be'i & position to' benefit -unjustly: from use.. :
2 ipfiitheir: ihventiohs by ihe - Gdvernment: :For:instance, il &
person made an invention in private 11fe relating to arma- -
ments and later entered Government service, say in the Post
Office; there'is no walid feason’ why He hould' fiot maintain
a suit against the United States 1f the Army or the Navy
ordered the manuficture or usé 6f a device which infringed
4t/ hisipatent..  The same would apply if he made:the invention.,
g Governinent ser 80 long Bs it d1d not relate '
his, official dutle . :

A ARLY: HISTORY

" Since 1883 a Federal employee has-had the right to obtam a2 patent

© on his inventions, without fee, if he were willing to grant the Govern-

rent i fred heense thereunder:-- Unsil 1928, however;: theré was 'Some

question:agtol Whether AT mventmn S0 patented Was not also open:to
freepublic: use -

of M

iThes Secretary of the Tnterior and ‘the Gommissioner. of
'fPaftents -ate:duthotized:itG grant -any  efficer of: theGoverri-
‘menf; except-officers ‘and-employees:of:the: Patent Office,-a
;pa,tent for-any:invention of the classesimentioned:in: [Rev
‘Stat:; sec. 4886] * #i % rwhety such invention is used ér to-be
-used in the _public service; -withiout: the payment .of any fée:
“Provided; “That-the applicant:in his;application :shall state
_that ‘the invention:«déscribed: thérein; if ipatented, may: be
used by the Government.or any of its ofﬁcerskor employees
in the prosecution of work for the Gev nm

12 22 Stat. 625 (1883}, 40 U.B.C. sec. 143 (1952).
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person an the United: Stafes, without: the pa,yment to him &t
any royalty theraon; whiéh: stlpulat" g a be:'l luded"
the patent [Emphasus &dded] % i

pei e.pubhc ‘came in -Sguier 3
157 Teleﬂaph Co.% 'In’1010, Major: Squ ¥, acting o; ey
Judge "Advocate Geheral, apphed for.a patent on’ hig'in
wireless a,pparatus Wthh stinultansously ‘transmitted
sages over a single’ tnlephone wire), under thelact of
ance with ‘the current views of the Judge Advoca_ el ¢otiderning
his legal rights, Squler made public announcement of ‘hig intenti
to dedi¢ate his invention’ to'the public. ' However, ‘on’ ‘November 30,
1918, the Actmg Judge Advocate General of the' Army réversed the
previous ruling that patents issued under that ack requued pubho
dedication, and Held thut the 1883 net provided for fred use
mental purposes but not by the gencral public*“"Thé'sanie inferpre-
 tation was:given by Acting: Attorney General - Amps: on:March:22,
1920.% Te said-that-the invention could-be used: freeiof Foyalty: onlv
if the use be in the prosecution of work for the Federal Government.
This;change: of position: led Major:Squier to. bring assuit against thes
American Telephone & Telegraph Co, for mfrmgement of the patent
hé had obtained under the 1883-act. ~The- distriet! vint
follow' the “Actitig Attorney ‘Geénersl’s opmmn ‘held " that ‘s patenit
issued "under ‘the ‘1883 act ‘wag’ open’ 'f j
district courts ‘dgreed | Awith this view®:
‘The War Department, in 1919, had alread‘y béguntoisp
support a number of bills to amend the act of 1883 to malke it clear
“that thevinvéntor ‘Would ' niot Ioge “his - Commeércial -Fights by Hiling
thereunder. The resulting a,ct1v1tv 1n Congress is. descri t
follo‘l_ ng sectlon_‘_ i ‘

B. BILLS INTRODUCED AND CONSIDERE s

1. 1815066, TANUARY 24, 1919 :(MR: | CHAMBERLAIN)—66TH: CONGRESS

~8:: 5066 provided for amending: the act of- 1883 to- state’ -ekpressly
that the' free licensé 'thereumder should exterid only: to thé Government:
and not to:f‘any: other:personinithe United States.’! ' Hearingg were:
held before the Senate Committee on Patents in January 1919,

Maj. A.-M. Holeonbe, speaking: forthe:War. Department, testified
~ that it was the policy of that, Depa,rtment to leave commermal rights
in the’inventor-and that ‘the changs in"the 1883 act was' SOUght to
‘permit coritinuaiice of that policy while making vise ofthe miachit :

of the act. =
Semtor Oolt 8, o"supportmg the bill, com' ented as-follow

“Now if the inventor is to rew,-a,rd, if ntion |
is to be dedicated to the pubhc, you take the hea t o1
. of the twhols patent syst hirile thé‘ebjeetion:

j 918)!
é) ++ PP, 145, 146 (1920
16 Squtds v Ame?’s‘ca'n Tel, & Té. Co, o Torod a7 (8. D197 ey Tha dldiel 50 held that
Major Squler, by permitting the War Department to annou:noe, with:his approval, 'that ‘tha ugs’of the
Invention was free to the publie, had thereby sc dedicated it, . The Circuit Oourt oprpeals a.fﬁ.rmed on the
lstter ground. Sguier v. American Tel. & Tel. Co., 7.F. 2d° §31° (2" Cr: 1926):
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bill—I. think what -you .said :about. the: Wai: Department: 18

extremely: just: and -equitable;:-and I rthink -if this-bill is:

framed upon the principle that the Frade:Commission should :
... bake up the .question of these patents, that the. inventor
Lould not be charged anything; then: as 8 return for that,
at the Government should have an exclusive licénse to _
hese’ inventions.” T do not like the ides, bécause I know.
_that_the pressure of manuf&cturers ‘and’ of the Government
s that every invéntion that is made Whﬂe the inventor is
1 ‘the employment of the Government or in' the employment.
f'the m&nufaoturer belongs ‘to the Government or the em- ;
,poner and the aspeot. of this bill that I do not like, while . =
“it'is Voluntary, is that mventors have got an 1dea that Whlle" S

K e=b1111was reported out: favora by the|, ena,tea.- )
Patents ( Rept 661) but I 'furbher a,ct1on was] t&ken

LR W, 8. [P 3, Wer he]d by th
Hous Connmttee on Patents -Again, Ma,]or olcombe testified i
fayor. of granting the.: commerclal ‘rights under, their, inventions
‘Federal employees obtammg patents under the. 1883.a¢b.. - No, act

was taken on, i:he il

Propose amendment {6 the act'of 1883 so a,t;‘mventors.
-for a patent thereunder Would not have to give a license to the public.
No action was taken.: o CEVTOLOU YT B ITT 6

4.7 Hy R 8267, DECEMBER 10 ?’1924" (MR; LAMPERT)=-68TH CONGRESS |

v Provided:for:amendment to: the! actiof 1883 :s0'as mos: to:requu:e
giving: & frée_license: to; other than: the: Federal : Govertimeiit:: ’%Fona
hearings, see H R 11403 mfra: No furt.her action was t&ken j

ns.31m1la,r3 to FLR. 3267, Hesmngs were.held.
[ouse :Committee on Patents. oni bot_fjH R..3267, supra;:and H.
11403. i e
Colonel McMullen, Department:. of Judge; Advocate Geneml and
chief, oentral patent seotlon, War Depa.rtment testlﬁed, as, follows
in response 0 questlon by Oongres xn T . .

in these respective servmes that' pa,tents ‘are not, taken ot o1
them, and that subsequently pa,tents are taken ot on ther

~people not in thé dery
(;/E lonel MeMuireN, B
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rMr: Lanaasm. And-then; when thé nécessity arises for. tHe
Government: toitise those inventions; the Government-makes:
itself liable to suits for mfrmgement by people outside of the:: !
‘gervice ronsinventions «which ‘were madé ' by people in: the\
service. . i
0010ne1 MCMULLEN Exaetly e

‘patents hivé been talken out by employees’,

; P
“under;-that act, the impression throughout the service gen-
“erally being’ that it gave the individual nio protéction to his
rights and that the éovemment «did not need it. "As a con-
‘sequence ‘the Government has not received the pa,tent pro-
tection ‘which it U.ndoubtedly otherwise would have ‘récerved
* if thé act had been in' such form a8 o, hold out some en—
‘Loura,ge nt to servwe employees

Wzilmm Roach ch1ef patent seetion, rdnanee Department
submitted a memorandum to the committes, in which hesaid: .

The act of March' 3,1883, ‘under Whleh the’ Ordriamics’is

$ -‘eompelled to: opera,te, prcmdes & VerY,: poor ba31s forisuchs

operation: Ry fpetnl - e iy
.- First,; because the act, 1s 50 mdeﬁnlte and uncertam in, 1ts
terms, a,nd that, very few persons, will agree as tosits meaning.. . ;
. Second because there are many instances where devices
"f‘c‘ontmnmg st.ruct.ure which may prove of great Worth to' the
“Governiment may not be patented under the act ev N’ tho h
“invented by Governmént employees.” '
" . Third, because the act is such that it furnishes no itidentive
fohr the Government employee o"-dlselose his ideas and patent
them.

-+, ;The House commitiee reported oub _H R 11403 favorably. (H Rept
"Mz, Lanham, in submitting the réport, said

“Thé. Oommittee on! Patents held: hearmgs on- the prowsmns
of this measure; -and: it developed in-the testimony that: the
passage’ of this- "bill: would Tikely ‘result-in :theé-saving to:the
Government -of & :very- considerable -sum of-money.! The -
testimony. shows -that' many:. useful -inventions have: been - :
made by employees in various branches of the Government: i«
service which have not:beeni protected by -patents::Sub~:
sequent inventions by people outside of the Government

service upon whi¢h patents iave been procured have led to

many suits for mfrmgement W}:uch have been costly to the

Government

7 Aot of Apr. 30, 1938, ch. 480, 45 Stat, 467 (1928), 35 'U.8.C. sec. 45 {repealed 1052
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by eliminating:the: words: ‘““eery: other person”. in the provisions for
free 11censmgf" Hea,rmgs were:| held by the House Commlttee on
Paterits:: R ' g - :
%g&rm ‘(Colonel: McMullefn, testlﬁed i fa,vor of the amendment He
* . sail

The purpose of the act of 88515 to perxmt the id8iiarice of
wsiainpatents iwithout legal -fee «t0-officers :and: employees of:the
Government. Prior to the World War there 'was'very little: ..;
-attention, paid: to patents in the. Government. service, and,
‘a8 the Tesult, when the war, Wa,s OVer we_were confronted
" with suits’ emountmg to -over- a billion® dollars on: patents,
:,and we, have about $600 ‘miflion still pendmg in.the Court ot
“Claims, ‘and ; whern we mveetlgated the matter we found. that
_,'_‘Ygreat m&ny ‘of those suits, grew. out, of a: s1tuat10n h
;jln‘ventlo s had;really been made in the Government se
_but. no, p; o1 apphed for on the mvention by the Govern—
ment employée.  For instance, I ‘ -would find a patent cormie
out, being “a Chinese copy” of one of our serial drop bombs,
?"*'ff"iwould oot hold of - the' drawing” and make “application orE
patert? and this act of 1883 has ever applied to elther oﬂi(’ers' o
~or.employees and-given- them any protection. o

The Hoube dnid Sefiate. reported favorably on:H: R 6103 (H ‘Rept.
871 and S. Rept. 765). The bill was debated in Congress;'® and finally
hela n:Aprll 30, 1928 " AB a,mended; the-1883 etatute now
ot the applie: ate 1 pplma;tron i

ven on=deser1bed therem if’ patented: msy, |
Jma.nufa,etm ed and used by or for the Government for govern-
“mental purposes Wlthout the, pa,yment to h1m of . eny roy-
Salty, tbereOn G

.';.'«IV' --SPECIAL 'ACTS i
A BACKGROUND

and definer the*]unsdlcmon of the lower Federal courts: (U S Constltu-
tion, fart: L seci 1), is‘émpowered . to: enact-special acts which (1)
authoiize a.n ‘outright payment for theiuse of an invention-made by
by a: Federal:employee: or (2) rehiit: the question of compensation to
. the ieourts~for judicial:determinationon the basis of:common law
priniciples-or other'standards of liability. - It-has exercised: thls power
n a,-number’ of! ease a8 deserlbed below 15 :

During the period from. 1898 to 1902;-Stockett, a: draftéman in’ the
Ordnance Department obtained pa,tents for unprovements in breech
mechdfiisms-for guns. “*Athis oWn ‘initiative, but ‘with ‘the ‘approval
.of his superiors,. he. perfected. the, construction of the gun. On
Deeember 3;,.1907, the Acting Secretary. of War addressed a eommum—-
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! L ng.
) ap “Hp ‘]1 pay-’
ment’ for all past and fu‘r.ure PET of the patents, or any impro ments |
thereon that may be patented, and for all royaltles whatsoever”’ “On"’
January 18, 1910, another bl]l (H.B.. 18628, 61st Cong.) was intro-
duced.” This bill was reported faverably by the Committee on Claims
" of the. House; but on April 8,.1910, W&s;referred to the: Committee of
the, Whole I—Iouse, which reJ i Stockett testlﬁed befors ‘the |
House, Committee ..on. Claims on’ March ; 910, that: h ‘would:
consider. $20; 000 “a fair, square compensatio In 1911 v 108 8.
(61st Oong) was: mtroduced in  the Senate,
$142,500 to- Stockets. The: matte :
Claims. Tha,t court,:in, 1926, conch . A
should receive any compensation is s matter that rests in 'the discretion’
of Congress.” 'The following statement. in the court’s findings bears
-on the ments of the issu '

providing f¢ payment, of $142';500: to Stockett but_ t, 16
action, In 1929, howeyer, the, WarJD‘ ertment, Appré

P Drifinig the period’ =T ear gineer
Mississippi River Conmisdion; miadé’ invertions relating
revetments. On December 17 1930, Shearer’s claim a.gmnst ’E.he
United States for compensatlon for-the ‘use of Hig invéhtions was re-
ferred: to the Court. of Claims by Private Act No. 285 (71st.Cong.).

In 1938, the’ Court of Claims Teld that, Shearer Wwis entl‘nled ) Con- .
Densation as to one patent on the ground that.he was u6t on duty:
status_.when he conceived the Anvention covered ‘thereby. With
respect-to g second patent covermg an invention made while: on 8 '
duty"_the court ‘held that the Government had af 1mp11ed Tice 2.2
The case was ‘retnanded and referred to'a Commlssmner to take fe 1—_
mony. on the questmn of. compensatlon for the Government’s use of
the . first ' pa,tent In 1044, Shearer wag awarded apprommately_'
$320,000.2 1 L .

;10 8, Doe, 134, 69th Cong., 1st sess, (1925-26), T
1sh sess, (102728
555 S, 1340, Y381 (19%9), 48 U.8,0. sec, 35 (1053),

. 9L Shearer v. United States, 87 C,C.P. A, (Patents) 40 (1938).
2 Shearer v. United Statea, 101 C.C.P.A. (Patents) 166 (1044).
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! ter, while, ot in” ploy

da. patent for's pa,rachute apparatus ‘He stibsequently bécame.
an officer i the _Army, a,nd ‘therefore was subject to the 1910 ;
which barred hitn from suing the Governient for infringement.” .

disability was “waived by the passage of a specml act (Privaté Act 271,
88th Cong.). He brought suit and. recoveéred ‘346,000, The' declslon
of ‘the district court was affitmed on appeal a,nd claimant ‘was held
entlt.led not; only to ‘s réasonable royalty, but’ a,lso to the'proﬂts result—
ing- from the a,nufa,ct.ure of ‘his device.®,

1_nvent1on Wwas' used by the Na,vy inmng : §
reasons of ~publie ‘policy was neéver patented.” In 1 the Navy
D:_@pm" pent: commende‘ “arid Congress enacted, leglsla,tlon to pay’

0"in’’ il Eset_tlement f01 the use of hls invention’

Lieutenant (later Admiral) Da,hlgren mvented certam 1mproved
naval guns inthe line of duty, by means of experiments. conducted at
the expense:of;the United States: - Da,h]gren s . widow filed a.claim
for compensation for the use of the inventions by, the. Navy, Depart-
ment and Congress passed a special act dated June 10, 1878 % referring
the “claimto''the Court of Cla.lms“ﬂ Although' th&t i found that
the. éircumstances tndér which''t e*mven’mons Wwere made would 'ati
léast have entitled the Government to ‘4 complate defenge” to the’
sult it constrited the spocial aét as authonzmg recovery notwithstand::
ing “such defenses if the patents were found valid, deeming the de-
fenses to be pertinent only t6 the dmount to’ ‘be awarded. It awarded

- $65,000, ;the maximum permitted, by the special act; a,nd the atents
we signed 0.t e'U ited States ad by the

H ced In 2 Congress
Steel ‘and  Kruse,” Tt was reported out by ‘the Commlttees
Judiciary (HL. Rept. 1815 and'S. Rept. 1698); passed Congres ;
became Private Law 770 (66 Stat. A120) on July 1, 1952. ' The act
suthorized payment of $10,000 eaich to Steel and Kruse for settlement
of their claims against, the United States for compenshtion covering’
theu- invention of a conversion unit for standard coin presses and its
use by ‘the United States—an mventmn calculated to save the Governs’
ment several million dollars.” They ‘conceived this invéntion “Whil
. working Wlth the Bureau of the Mmt

0 Van Mster v, United Statss, 47 . 23 1o (54 Cir. 16
 Act of June 13, 1035, ch, 237, 40 Stat. 2077,
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7. JOBIN R BRAUND !

H.R. 4540 was mtroduced in the 84th Congress for the relief of

Braund. It was reported out by the Committees oh the Judiciary
" (H. Rept. 264 and S. Rept. 611), 'passed .Congress, “and- became
Private Law 126 (69 Stat. A56), July 7, 1955. The act authorized
ghe pay ent of' $15 000 for settlement of cla s, against the United

tates. pHiie W

i ngress for the rehef of
- 2Tt Syad reported out by the Oommlttees on'the Jidiciary
(H. Rept 260" 'and S. "Rept. 1815 passed Co ess; and: became
Private Law- 625 (70°Stat: 264) May 10,71956:7 The act authorized
payment of ‘$100,000 for' settlement off rlghts i’ respect ‘of his inven-
tions' 'relatiig ‘to’ m]lltary, naval,” “and ‘air cominunications: facilities
which’ had ‘been placed n secrecy"status b the War Depa'tment or
the Department 0 'De ense.

S, 1524 was 1ntroduced in the 85th Congress for the rehef of Saﬁord
It was reported out by the Committees on the:Judiciary -(H.: Rept.
1896:and 8. Rept. 1473) ; passed Congress; and became:Private Law
494, July-22, 1958, - The act authorized payment of $100,000 for set-
tlement of: claims: egalnst the United States in connection with: cryp-
tographic systéms-and apparatus invented and.developed by Safford
while serving -on ‘activé-duty in the U.S. Navy and thh have ‘been
held in: seerecy status by the U S Government Loatiae

V ADMINISTRATIVE REGULATIONS

One of the first agencles to affect patent regulatlons wes the, Depart—
ment of Agriculture, In a general order of Miy 8, 1905, thie Seereta,ry
required’ employees making useful discoveties or: 1nvent10ns in'‘Con-
nection ‘with the work: of  thé: Depértment, ‘and ‘while utilizing Gov-
ernment’ time 'and “Government money,; 16 apply for ‘patents’ under
the terms of the sct of 1883.7 'In the report of the’ Sécretary of Com-
merce and La.bor in 1907 2 the effeet of the rullng Was descrlbed s

'follow_s

LR

"This poliey is in lme with ' the declsmns of the courts L
. ,upon the doctrine that whén an employee takes out & patent, ..
:_the subject, matter of which is.in, the general line of his em-
-‘ployment, there.is an implied license in thé employer to use
" the patent. There is' a marked distinction, however, be-"
; . tween.this doctrine: and .the practice in the. Department of .
., .Agriculture, in tha,t the ownership of the patent right in-the
... former -case remains in the inventor, who ean regulate its . -
use as he may see fit, subject to the employer s license, while " -
the method requlred in the Department of Agrlcu_'tture takes
the entire’ property right. from the patentee, leavmg hun
nothlng of moneta.ry Value ; S :

2; 'Efamntf Granted o, Ofﬁcers and Empioyees uf She Govemment,:"H Doc 914 ﬁoth Ca
'p i
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- The second report of the:National Patent Plennmg Commission,®
after. studym% pach Government agency, had the followmu to report
on - enera "pmctlces of the departments :

A umber:_of,';Government"depertments have, issued ) x
ations . dealing with inventions .of, their employees Wlth S
7:!:11’111101‘ exceptions, these departments expéct .or, reqmre that "
~inventions made Within the specifically assngned duties of the
employee shall be assigned fo the Government, in conformlty"
with the decisions of ‘the courts regilating ‘the matter in
default; of specific agreement;.; The departments generally::
assert.no rights in inventions- made by.an.employee on. his.
vn fime, without the nse of:Government facilities; and.in a
field: fun;:e_late‘d to his;employment, rexcept :es--may:-bexfolun LT
tarily ‘granted by; the: employee,. In. situations:other than ...
these: two . the . general: rule is thet the. invention .andthe.
-patent- belong’ to. the employeé. in, the absence of . & :specific.. ...
agreement to the contrary, although thefemployer may. have
the right to use the invention without payment of a royalty.
Some departmentg-follow this general rule while others re-
quire assignment of the patent in cases where the invention
‘is‘closély related: to: the dutles of the employee end the WOl‘kf".
of the department.; .-
In géneral;»when: resea.rch is conducted pr1mar11y for thejt
Tenefit. of the: publiciasa Whele,l Governmént agencies tend €
permit: retention: of private commercial rights:by: the: em
ployee ina smaller:proportion-of-cases thaniwhen the-research
gaimhed atsimprovement:of governmental fiinctions ahd-ep
erations. In the latter cases the direct needs of the Govern-i:i ..
ment are completely met by its freedom to make and use any
invention whichifhay/ réstlt] 6f té'havE thé invention made

exnment, service. They a,r' ; o
{¢) Inventions made within th peclﬁcally deswna,ted dutles of,
employ e shall be assigned to the employer, ‘smce he has only produced
that whic ‘ ployéi :

11 ""'atent 11ghts -
:ot covered by (¢

aiv, but proposedf that eech c&se be
,great deal of Hility

that poheles and: regulatlo adoptes ) by any. egency
be submltted to a ceritral control body, for, approval before
they become effective, and that th bod‘y also serve._a

i Orrid Patents a.nd Inventions ot Government Emplcyees and Oontrectors,"’
Clong,, 1st sess,, p. 9 (1945).
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: &ppellate tiibunal with power of-final: declslon as regards aps
peals - 'which: employee-mventors ma,y desu'e?-to take from
agency decisions 7. : g & :

Subsequent to the report of the Natlonal Patent Planmng”Com-
mission, the next, and most comprehensive of all studies which dealt
with this general sub]ect wis the investigation by the Department of
Justice. which coveredia:span of 3. years, (1943+46)...In 1947:the study
culminated ‘in g three-volnme work called “Investlg&tlon of Goyern-~
ment . Patent -Practices and Policies—Report-and Recommendations
of the Attorney General to the President.” .. The recommendations
of the Attorney. -General were: ag follows . R .

ment,_have mlrrored our: national hlstory, concentrating

on milithry. science, in . révolutionary times, ‘expanding te

meet’ the. needs of agrlculture public health and other fields’
i Oth. century, and - skyrocketmg' during  the past 5
years into s multi-billion-dollar program concerned primarily’
with avmmon transportatlon commumca.tlons ordnance and’
atomic energy. Federal ‘participation in’ postwar research
will be:. large and ‘of major significance. The fruits of: this.
great, national resource are advances in ‘science “and, techs
nology, : usua,lly ‘suscépfible of civilian as well as govern-f‘

- mental Tzes; and sineé many ‘of these adyances consist of:
patenta _iIlV&IlthIlS their use and enjoyment by the Gov-"
ernment and by the people “of ‘the United " Statcs may"
depend upon the control of patent rights, = = ‘
. This study has sought the answer: to the followin; ATy
What, d1sp081t10n of’ patent rights as: ’_e‘t‘we'en,the Govern-
ment, its employee or contractor, aind what usé of patent.
rlghts owned by the Government, will best setve the public
Welfg,re and’ stlmula,te the progress of sciencé and. the, useful‘_
arts? , ;

. Inventmns ﬁnanced w1th pubhc funds shoul '

" "benefit ‘of the public, and shotld not become & purely pri-"
. . vate monopoly under Whlch the publi¢ may. be charged fo
. "or even denied, the use of technology ‘which it has finenced.

. The" weight of ‘mnformed opinion and the evidence of exper-- -
ence; ‘establish that the ownership of _patent rights ig not’ 4
nNecessary form of incentive to the great majority of Govern- "
" ‘mént ‘'sélentists and technicians. - Stch pinion ‘and’ exper-'
"¢ “ience furthet establish that patent rights ard i faét an’un-- .
_desirable form of incentive because they may induce lack’
cooperation and secretiveness among research workers
unduly emphasize the patentable phases of their work ; would
provide an unequal form of reward for performance of com-

14, af p. 10,
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parable merit: and usefulnéss; and would perniit: publiesfi=
nanded: technology-to be: suppreesed used: restrictively, or.
made the basis of an exac‘mon from the pubhc to serve. pnvete-

1. The' Grovernmen Eould obtaln all rlghts to 1nvent1ons
+miade by its‘employess (i) during working hotirs; or ‘(ii) with
- g substantial ‘contribution; by the Glovernment (m the form-
 of faicilities; eqiipment,; matermle funds orinformation; time i
paid for by the Government, or servioes of other (lovernment '+
personnel), or (111) bea.rmg a dlrect rela.tron to t.he employee 8
official functions, *+ 3%

2. In other cases, Where there ig some contrlbutlon by the
Government, or some relationship” betweenh the “invention
and the employee s official functions, but where these are’
clearly insufficient to warrant the asqgnment to the Govern-
ment of all rights in ‘the invention, as determined by the Gov-
ernment agency concerned, with. the approval of the Govern-
ment’Patents Adxmmstrator (the head of the central agency:
which this report recommends be established to administer
the Government’s patetit policy), ownership. of the mVent.lonf
should be'left to the employee, subject to a nonexclusive, ir-
revocable; royalty-frée license to ‘the Government, to' make,-f
have made; use, and dispose of the inivention, and also sub-
jeet to the obligation on"the part 0f the invefitor of his as-’
sighee to exploit “the*invention dlhgently of to’grant non-
exclusive Heenses’ thereunder at & reasonable royalty to
apphea,nte o

Tn all other cesee ‘the: Federal employee should retain
ell rlghts to his inventions, subject to existing ‘provisions’ of
law. At the inventor’s electlon the Government’ may under-
take to patent the invention’ free of any charge to the in-
ventor under the sct 'of 1883, as amended, subject to'the gov-"
ernmental license provided for therein.?®’ ‘

On January.23;:1950; President Harry.S.. Truman signed Executive

-Order 10096 % to prov1de for a ‘‘a uniform patent policy for the Gov-

ernment with respect ‘to*inventions made by Goverriment employees
and for the administration of such policy.” The policies and pro-
visions contained in this Executive order had beern recommended
strongly by ‘the 1947 report.of the Attorney General.

Execuitive Order 10096 is administered by the Chmrmen of 8 Gov-
ernment Patents Board (GPB) established by the order.” This Board
consists of an independent chairman and g representative from each
Cabinet departiment and execiitive agency (except the Atomic Ener%y
Commission) which is substantlelly concerted with inventions ma
b)il Government, employees The. terme of .the order br1eﬂy, are as
follows s . ‘ PR

3 Vol Jy: atpp 280
%57 0. R, séc, 300 up
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Peregra,ph 1: sets forth the substantive criteria’ for! determmmg the
rela,uve rightd hetween the: GOVernment end ita; employees in dhven-
stions.-Pardgraph 1(a) providess: .\ .7 : P

The’ Government shall obte:m ‘tHp enbir nght ’mtle a,nd
“ititerest in and to ‘all inventions made by e.ny Grovernment
employee— e
ii:(1) ~during ‘working hotirs, 6r - i '
2):with-a.contribution; by the Grovernment of fe,cﬂ1t1es
-6quipment; materials, : funds;:or informatien; or:of time.or
‘serviceés:of other: Government employees:on official: iduty,-or
(8) which bear: B dlree.t, relation fo: OF :are mede in: eonse-

Pt gre,ph 1(b) of the order prowd“f the.t 1f the _ov‘ern-
ment contrlbutlon‘ as determined by the criteria’of paragraph’1(a) is
‘“insufficient eqtutebly to justify a reqlurement of ‘assignment 'to the

Government,” or if the Goyernment is hot sufficiently interested in an
invention to réquire title, the executive agency ¢oncerned, if it has the
approval ‘of the Chaitman 'of the Government Patents Board shall
permit the employee to retain title'fo the'invention ‘‘subject; however
to the resérvation to 'the Government of a honéxclusive, 1rrevoce,ble
royalty-free license i in:the mventlon mt,h power to grent hcenses for
all governmental purposes.” =~

Paragraph' 1(¢) ' describes four ca.fegones of employment in the
research and development field, . These are, (1) to invent or'improve
any: eub]eot matter which ‘falls w-rthm the claes of patentable inven-
tions; (2) to conduct or perform research or development work; (3)
to supervise, direct, coordinate, or review Government ﬁnanced or
conducted reSee,rch or, development work; .and (4) t0 “aet”in  Tiaison
capacity among eg‘enelee or individuals engeged in’ such’ work.

If‘an employee is assigned 'or ‘employed in any o of the four
categories, paragraph '1(c) establishes the presumption”that any in-
vention made by him falls within' the purview of paragra,ph 1{a).
Any’invention Tade by an, employee whose assignéd ‘duties are out-
side-the enumerated categories is preeumed to fall under paragraph
1(b), in"‘which case the" empioyee rotaing the title, but gives'a free
licensé to the Government. ~Either of the presumptmns of paragraph
1(c) may be rebutted’ by the’ faets or circumstances ‘surrounding the
‘making of 4:particular invention. - Furthermore; notwithstanding! all
~ 'the foregoing provisions of the order a-deforminstion under paragraph

1(d)is not. -precluded; - This. states that whénever..the facts do-not

entitle the Government o either: an-gssignment: under paragraph. 1(&)
or¢ license under:paragraph: 1(b); the: entire:fight;. titlé.and: mterest
,to theiinvention shall-be retained :by-the- -employee, ‘subject: to-law:!’

One of the severalnoteworthy private: contributions:to the htere,ture
in:this field is: “Federal Employee Fuvention: R1ghts~——T1me To\-L gls-
l&te by -Marcus B. Finnegan-and:Richard ‘W. -Pogue.®
~~~~~ Messts:. Finnegan:and Pogie ‘submitted proposals’: for legiel&tlon
Wlllch they!believed would‘give equiteblé treatmént to-inventors:in
Government: employ. . <T'wd iobjectives of the legislation- Would be (1)

0 65 Mlich. L. Rev. 903-866 (1857).

wra B lpone T il g ek
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“that:itibe: strmghtforwerd and direct; with:a: mmunumaof detailed
-administrative’ complication iand. 2)- that treatment: of each Govern-
ment agency be uml)orm The foundation-of the legislation’ would be
provided by the Dubilier ® and other Supreme Court gases,:

Section .4 of their proposed legislation sets forth the entene for
determination of rights:

Except as otherwise provided by law, each: a,geney shell
-detefminé rights in inventions:made: by employees of“that
“agency inaccordance with the following:¢riteria and in acéord-
-ance’ with-such regulationsras-may beisstued by: the heed of
-such agendy.in conformance with these criteriazi '+ it
{a) Title to any‘invention madé'by an:employee sha]l be

+in -the, employee;. subject to. no rights in: the. Government:
(unless otherwise:provided. by law?),. unless the 1nvent1q was |
. made under 1reumstanees described in. (b) ror. (c) below. .., .-
. (b). Title fo an invention made by an ‘eniployee shall be'in .. -
the employee ‘subject to a nonexclusive, irrevocable; royalty- o
_ free, Worldw1de license to. the, Government to. practice. and
" eanse to. “he {-pra,etleed the invention by, or for the Govern- '~
_ment;if the invention was, made’or ‘developed to pragtical ,
L form mth a substantial contribution; by the Government of

“time, facilities, equipment, mateérials, of funds, and the in- -
,ventmn was, not ma,de under elreumstanee covered by (c).

T e T1tle to ‘an. mventlon shall be in & Govemme t,
.. . subject 0. no_ r1ghts in:the employee if the invention is the )
' direct: result. of. a specific. hiring or ass1gnment of duty tof'
. Inake the invention, . .
(d). Notmthstendmg the prowsmns of (e) above 1f the_ﬁ_. 5
..:;; Agency concerned. finds that the Government 18 ent1tled t0. an;; .
]assagnment of title to the'invention but.is insufficiently. in- .
- < terested in the invention to publish the.invention or to seek. .
e atent protectlon, it may . etermine that domestlc and/or,’
l) oreign, title in:the invention shall be left in ‘the employee;;
" "+ "subject to & nonexclusive; irrévocable, royelty~free worldwide
license to the Governmont to prac’mee and_cause to. be’ pra,
ticed the. 1nvent1on by or for the (xovernment e

Howa,rd 'orman;inhis book onU'S. Governmént patent pol1cy 5
coneluded thata centml czovernmentwide coerdinate body was néeded
to:establishi ajust-and: un1forrn system-of patent rights.” - Although
Executive:Order 110096: .came closest: £0° gitdining umfora:mty, hie: felt

‘that’ thejorder; if! strictly construed and:implemented, would: hawve
‘created a good dieal of: entagomsm and pointed out:that it: was ‘deemed
" by somé to'be'unconstitutional: - He-felt-that:there:would Be agood
-chante that d hew' order;: returnmgdthe administration of the Govern-
ment's paten’n rights. to “each:of" the individual departments and
imgencies;’ would: replace Executive -Order '10096: It would: define
anew: the policy: for ‘deciding: when -a: ‘Government -employée vould
keep ! title:to his invention, and: wheén'the Government: Would'-ta,ke
title thereto. e e e T

# United States v. Dubilier Condenser Corp., 239 U.8. 178 (1933},

Yﬂ E‘o;-é?%n. Howard I. Patents, Thelr Ownez'ship and Administration by the U.8. Government, (Now
or’
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her of not ‘this probab _
unlform interpretations of policy relatlng ‘to 'the- d1v131on
between the Government and its’ employees of tights in. the
latter’s inventions will-be a serious losg is a mattei‘ pinion.
It:would be nice, of ‘course; if all Governin nt agercies
think and reacs. a,lll{e 5o thit intérested b WOu
that’ dec151ons re]atlve to, ownelsh1p of employee nventions
are the same in one agency as in another. ~A far greaterloss
that will occur if, the Board. is terminated is its potential for
administering the Government’s patent rlghts in the way the
. presentr:author;izas well as the Natienal:Patent Plahning
Cofnmission; has récomimended- thas- ‘they should be ::te:wit;
toiput thoge patents ito: work, «doing: ithe: ]ob pa,tents were
: created for nnemelc i promote the progress -~0f: the: ants; '

VL AWARDS "OR SUGGES ONS O‘ INVENTIONS OF G)VERNMENT

It has long been the practlee in:some. of the Governm geneles
to reward employee inventors for meritorious suggestions-and inven-
tionsi~ One of the first agendies/to obtain such:a law fordts:employees
was the Ordnance :Departmeént..of the Department-nof‘the Anny
Underi‘Publie (Law 227.:(62d:-Cong. Yp=enaeted:Juli.:- 912%cash
awards-wererto be givén-émployeds:for: valuable suggestions-for im-
provements- 6t edonomies in ‘manufacturing.processes or plants: i The
Post {Office Depa.rtment also-in: 1912, was. granfed . authorit to- give
. rewatds:fordnventions.? Other- departments -obtaining: earl .leglsla—
tion to provide such awards were the Department of -the: Navy,; the
Tennessee Valléy Authority; and,the Department:of ths Interior.

Congernling such;: Wﬁ,l‘dS the: ﬁndmgs and.; 1eeommendat1ons of the
Attorneyi@;eneml Tt o ;

_ 1. Any system of speela,l ﬁna,nelal rewards promotlons,
ot salary increases to employees on: account’ of ‘their. making
g paténtable invention or discovery isiundesirable because;
by offeriniga premium’ <to ‘the ‘employee who"produces: the
invéntior, 1t ay induce séerecy:and:lack of cooperativeness
on_the part of research and technical employees; it will:in<
volve administrative difficulties of selecting the person to
be rewarded Whenever the invention wasg the result. of group
endeayor; it may, create dissatisfaction among unrewarded
members of & Tesearch group as well as’among persohnel as-
signed.fo functions-not:likely. to. produce 2 patentable inven- ..
1on; and it may 1ead the employee to shght or-ignore su

37 Btat. 193 (1912) 50 11.8.C. seq, 58 (1952) N
# Aot of August 24, 1912, ch, 339, 37 Stat, 539,
i Investigation of Glovernment Patent Practices, ste., vol I pp. 84 (1947)



20 GOVERNMENT. ASSISTANCE TO, INVENTION: AND RESBARCE

‘2. A general: systern. of. cash’ bonuses, - promotmns«' and .
salary increases for meritorious. suggestmns or ideas, regard-
less of whether they aré patentable or tiot, would’ be free of
thE‘.se ‘objections and ma,y tend to remedy any madequa.c si
in the galary stricture,” . - . ,
‘8. A 'valuable form of ingentive” and reward. for ‘outstand-
mg ‘scientific  contributions and siggestions’ within' ‘the
Govérnment would be public, ‘official, and professmna,l

recogmtlon of merltorlous cont.rlbutlon

w0 ThHe estabhshment of asystem’ of cash bonuses, :pro:
motlons, and.: salary increases for scientific or! technologlcal_,'
suggestions o contributions . should: ‘be left-:to-the -initial
determinationof ench:Federal:agency; but: asia wmiatter. of
basic Government policy, no system should be maintained
. within any agency which In terms or in pr&ctlce is limited to
© “oremphasizes” thé patentable ‘invention, or” Which':offers’
greater reward for an inventisnthan for other types of
sclentific or technological suggestion or contribution. Any
. reward system should make adequate provision for entire
‘Téspareh groups or! tea,ms producmg va,luable sclenmﬁc 71
dvance g SIS
LA system should be esta,bhshed under the du‘ecmon of
'the Government: Patents’ fAdmmlstrator ‘itoprovide -for
pliblic; official; 'and: professional’ recogmtwn of meritorious
selentific: contrlbutwns andiadvances by Federal employees
‘through ithe issuancoesof certificates of merit: 'by the Prestdent
‘ot the 'héad:of ‘the Federal’ agency;-announcements toths
- pregs;articles in’ clentlﬁc perlodlcals and other 'forms sofs;
-f-'-fw-recogmtion" LI /
o3 All Governire agencles adoptlng a system for: reward-r
A mg valuable seientific or technological-suggestions and: conx
tributions should report’the :operations' and: suecess:iofvthe«: i
system periodically to the Government Patents Adminis-
trator, who should coriélate:thes experiencé ‘of each agency,
and inform, advise, and make recommendations from time
to timé concernmg t.he operatlon and’ 1mprovement of the
system 0 Y
A survey should be made of . the Government,sa,la,ry
scale for geientific: and - technical personnel An,order ;that
such.upward:revisions. shounld be:made-as:may be warrsnted
by: the'recent rise i the costrof livingland: othet pertinent

i

Publie Law 600 48 had 1ts origin’in 6533 i
Manasco, May 24, 1946, Saction 14 of the blll ‘set fort below,
_provided for pa,yment of cash awards to employees makmg e

36 g0 Stat, 80D (1946), 5 U.8.C. sec, 116a (1952).

A I P L I T L TR
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suggestions. - Both the House and Senate Committees.on Expendi-
tures in the Hxecutive Departments reported the bill favorably
(H: Rept. 2186 -and S. Rept. 1636).: The bill was passed by Congress
and-became Public.Law,600.: T -0 ro o ot e 0
./ Bection 14-of the act reads as follows:., ... .7 7 e
Swe. 14 The head of efich departmient is authorized; under
“gtich Tiles and reguldtiond as the Presidentinay prescribe, to - -
" pay cash”awards to-civilian officers dnd employees (orto - :
. their estates) who make méeritorious suggestions which will -
* result i improveient or economy in the operations of his
department abd whick have beén adopted for use and to ineur
" necessary: expenses for the honorary recognitionof exceptional
or meritorious service: . Provided, That no award shall be
paid ‘to-any officér or.employee for.any suggestion which
represents a part.of the normal requirements o%: the duties of
his position.:. With :the: exception .of the War and Navy
Departments, the amount .of any: one, award shall not-exceed
$1,000 and the total cash awards paid during any fiscal vear
. . in any department shall not exceed $25,000.. Payments may ..,
. "be made from the appropriastion for the activity primarily
' benefiting 6r may be distributed among appropriations for
© activities benefiting ‘as the. head of the department.
" determines. A cash award shall be in addition to the regular
" “compensation of the recipient and the'aceeptance of such cash
. award. shall constitute an agreément that the use by the
" United States of the suggestion for which the award is made
... shall not form the basis of a further claim of any natureupon =~
" the United States by him, his héirs, or assigne.” 77
Effective July 1, 1946, all other Acts or parts of Acts'in*
conflict with provisions of this.section are hereby repealed.

" g, PUBLIC: LAW 429 {81ST° CONGRESS); -OCTOBER. 28, 1949

Public Law 429 ¥ had its origin in H.R. 5931, introduced by Mx.
Murray; of Tennessee, August 9, 1949, and S. 2379, introduced by
Mr. Long, August 4, 1949. ILR. 5931 was reported out in H. Rept.
1264:and- 8. 2379 in- 5. Rept. 847. .The final version adopted was
_reported out in Conference Report 1447,  The House passed H.R.5931
and the Senate also passed it in lieu of 8. 2379 and. 1t became Public

Section. 1002 of title. XEthereof, provided for the establishment in
each. Government. agency of an efficiericy awards, committee. . The
duties of the committee were: CE T e
' (1) to identify those’ supervisors and employees within the

department whosé supeérior accomplishments:have contrib-
uted to outstanding ‘efficiency and econormy in administra-
tion and (2) to award to such’ supervisors and employees,
Foxik gagh ‘awards or increases in rates of basic compensa-
tion' “which *:#* % grecommensurdte with their . demon-
strated superior decomplishments: Provided, however, * % :¥
such awards:* * * ghall riot' exceed 25 per centum of the
estimated saving ® ¥ & 0o et e
¥ 63 Stat. 954 (1948), 6 T.8.C. sec, 1071 (1952),++'1 17 Lpmd o NE L Gt D

44615—60——3
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g PUBLIC LAW 768 (83D CONGRESS), SEPTEMBER 1, 1654

Pubhe Law 763 % had 1ts origin in H.R. 2263 mtroduced by Mr
Hegen January 29, 1953. Title III thereof: set forth -an awards
program for all Federal agencies and departments except the TVA.
This section was.part of a larger bill for postal pay increases.. H.R.
2263 .was reported. out by .the House and Senate Committees on
Post. Office and Civil Service (H. Rept.: 1464, -S. Rept. 1992, and

- Conference Rept. 2665); was passed and. became Public Law.7 63.

The Senate report contains the following comment from the Civil

Serviee. Commission: which strongly favored title III: o

by consohdatmg existing laws authotizing: mcentwe awa,rds
8. 2665 (similar to H.R.-2263) would simplify administration
of ‘& coordindgted goverriment program.  Thé bill would also
remove aricther ‘obstacle to effective management by making
the Civil Service Commiission responsible for direction of the
entire Government’s incentive e,wards program At present
this responmblhty is diffused: '

The' Commlssmn also endorsed the expanded coverage of the awerds
progrant, and the elimination of sulary increases with cash awards
substituted  instead. It believed that the’ blll would correct in-
eqmtles in existing statutory authorltles covermg awards for inven-
tions, since under this bill, inventions would  be covered urlder a
governmentvvlde in¢entive awards program.

Important sections it the act include sections 304 a,nd 305. “Section
305 repealed certain laws, including Public Law 600 of the 79th
Congress and Public. Law 429 of the 81et Congress Sectmn 304

- reads as follows:,

(a,) The: head of ea,eh depa,rtment is- euthorlzed to pa,y
cash awards {o, and to incur necessary expenses for the
honorary. recognition of, civilian officers and employees of

. the Government whe by their suggestions, inventions,
~ - supeérior-sccomplishments, or other personal efforts contrlb-' :
ute to the’ efficiency, “economy, or other- ‘improvement of’
‘Government  operations or who . perform special acts or
" gérvices in° the public mterest in connectlon With or related-
to their official employment. N fo
" (b) Presidential ‘awards may’ be issued in &ddltl(}n to e
- awards authorized in subsection (a). i
P ()Y Awards ® ko may be p&ld notmthsta,ndmg the death .
~ or separation”from’the service of the oﬂicer or’ employeeif'
concerned * * *

{d) A cash award under this sectlon shall be in addltlon to
‘the regular compensation of the recipient and the acceptance
of sue % cash award shall constitute an agreement that the
use by the Government of the United States or the municipal
government of the District of Columbia of any idea, method,
or device for which the award is.made shall not form. the
basis of a.further claim of any nature upon the Government
of the United States or the municipal government of the
District of Columbia by the employee his heirs, or ess1gns

. “ 68 Siat. 1106 (1064), 6 U.8.0. sec. 1106 (supp. IV 1057).
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(e) Awards * * * may be paid from the funds or appro~
priations available to the activity primarily benefiting or
may be paid from the several funds or appropriations of the
various activities benefiting * * *

(f) An award under this title shall be given due Welght in .
'i-quahfymg and selecting employees for promotion. !
< -(g) "A monetary award granted under.this title shall notv-s
exceed $5 000, except that an award in excess of such amount,
“but hot in.excess of $25, 000 niay be.granted, with the ap--
proval of the Commlssmn in gpecial cases in which the head
of a department certifies to the Commission that the sugges-

.- tion, invention, superior accomplishment, or other meritori- -
~ous. effort for which such award is- proposed- to ‘be -made iz .. -
: hlghly exceptlona,l and unusua,lly outstandmg :

: G OTHER BILLS :
: 1 8. 2665 AND s 3507 (MR CARLSON)_83D CONGRESS

‘8. 2665 was 1ntr0duced on Jaruary 11, 1954 and S. 2307 on May 24,
1954 "The provisions of both were sumlar to HR. 2263 supra, No
fa,ctlon was taken on either of them. b _ e

o HLE. TII4 (MR HAGLN)—SSD CONGRESS |

"H.R. 7774, introduced February 8, 1954, conta,med a sectmn
establishing a uniform system for the grantlng ‘of incentive awards as
part of the Federal Employees Pay Act. The bill was reported out
(H. Rept. 1344 and S. Rept. 1993). - It was passed by both Houses,
but. recewed a pocket veto :




PART 2 INVENTIONS MADE BY NONGOVERNMENT ‘EM-
PLOYEES OR BY GOVERNMENT FINANCED RESEARCH

L. TI—IE ESTABLISHMENT OF AN INVENTIONS AWARDS BOARD
" A BACKGROUND ‘ ’

One unportant ﬁeld Where it was felt. tha,t. the patent laws could
not always assure a proper: compensation to: the inventor, was'in the
- field of national defense. - The Government-did not have a method
of rewarding valuable, but possﬂoly unpatentable suggestions; nor
did it assure a proper return ‘on inventions which were patentable
The Government has long solicited inventions and inventive contribu-
tions for national defense without being iri & position' to give proper
awards-for the invention; although in some cases, the invention had
madeé important contnbutlons to the saving-of lives ‘and the winning
of the war. One of the ways suggested for, solvmg this problem was
to set up a board that would compensate for inventions, irrespective
of their patentability. The following efforts have been made to
effect thlS
¥ B. BILLS INTRODUCED

N 1 HR 7316 MARCH 31 1952 (MR CELLER)—SZD CONG—RES '

"8, Prowswns

This bill would authorize the esta,bhshment of an mvenmons &wards
board within the Department of Defense to recommend to the Sec-
retary the making of awards for meritorious inventions substantially
contributing to the national defense. The Board, appointed by the
Secretary, would consist of 15 members from civilian life eminent in
the fields of invention, science, research, development, and patent
law, to serve for such terms as the Secreta.ry shall specify. No award
should be paid in any amount exceeding $75,000 until such award had
been transmitted and approved by the Congress Approval would
be deemed to have been granted upon the expiration of the first period
of 120 calendar days of continuous session of the Congress following
its transmittal for approval, if no concurrent resolution were passed
during such period d1sappr0v1ng the award.

b. Hearings and szignificant testimony

Hearings were held before Subcommittes No. 2 of the House Com-
mittee on the Judiciary on May 14, 1952, 82d Congress, 2d session,
on H.R, 7316. Testimony of the witnesses is summarized below:

(1) Representative Emanuel Celler (pp. 4-6) presented the opening
statement: '

The National Iuventors Council, under the able chairman-
ghip of Dr, Charles F. Kettering, has come to the conclusion
that to stimulate the inventive genius of the United States

24
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© - in’all phases of invention of war material, it.is. necessary to -
- appropriately - remunerate ' inventors promptly Reports ./
+from various authorities on the subject of awarding comi-
pensation to inventors were carefully studied and: the Na-: -
< tional Inventors Clouncil: conducted an informal canvass of =
“inventors whose inventions.had been processed through the
--Council. - As a result, it was found that there was needed a
i+ great deal of nnprovement in the methods of properly and
' promptly compensatmg inventors,- . .- -

Mr Celler felt that the present awards system was inade uate,
-since it mainly affected Government employees and did not spec cally
prowde for contributions of an inventive nature.

He described the Inventions Awards Board, as provided for in the
bill, as a board to which inventors could go if they were not satisfied
with their compensation or freatment by defense agencies. Awards
that exceeded $75,000 would become effective 120 days thereafter
unless Congress took adverse action. The Board would handle a,wa.rds
to ‘both Government and non-Government employees.

The term “‘invention” was defined in the bﬁl as any new art, ma-
chine, manufacture, composition of matter, or any new J.mprovement
thereof, which is useful in the national defense of the United States,
M. Celler remarked that this definition should clarify the point that
patentability is ot an issue under the act. He said the three require=
ments for ehglblhty for award were: (1) that the invention be a new
process or device which is useful in the national defense; (2) that the
mvention be communicated to-a defense agency, a.nd (3) that the
ageney actually use the invention, .-

(2)-John C. Green, representing ‘the: Na.tlona,l Inventors Council
(pp. 6=11), told Why ‘the Council supported_ this legislation, : The
Couneil had done much to solicit inventions, but did nothing in the
way of determining whether the inventor. should receive any recog-
nition if any. invention were adopted. It was recognized -that in-
ventors should” be properly compensated :for -their inventions, but
many difficulties were ericountered in securing ‘proper remuneratmn
As a result, ihventions for national defense did not receive the bene-
fits of free enterprise; &s would other inventions: . First, inventors
felt they:could not spend a great deal of time and moneyin their
‘inventive efforts since the return of the investment was so indefinite
and, second, they had only one possﬂ)le customer—the Army, Navy,
or Air Force R

-Another dlscouragmg factor was _that in the gre&t maze of govern—
mental .machinery, the inventor and his invention often. became
separated. . Even if he were able to follow through, he found himseélf
confronted with many rules. and regulatlons W]:uch were extremely
difficult for him to follow and, in many instances, precluded his re-
ceiving any compensation. One of these rulés was the requirement
of the armed services that if an invention is first actually reduced to
practice through use of Government money, the inventor must give
the Government a royalty-free license. This regulation might be
inequitable if the. Government were the only customer. Another
difficulty was the fact that in many instances the suggestions did not
disclose an “invention” falling within the protection of our patent
laws and yet it could be of extreme benefit to the services,
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Mr. Green explained that this legislation would set up an Awards
Board which would recommend -a suitable reward to the.inventor, or
to which the inventor could go if he were not satisfied Wlth the com-
pensation he was offered by the Armed Forces. :. = -

(3) George. N. Robillard, répresenting the Department of Defense

. {pp. 11-19), urged the passage of H.R. 7316. - He suggested that those
who contributed time and money to the invention might receive some
award as well as the inventor. He also stressed the fact that the
invention should- be “‘original;’’- that someone who has searched the
Patent Office files and has dug up an old idea and adapted it, should

- not be eligible for an award.

(4) E. Burke Wilford, aeronautical reseerch engineer (pp 19m25) R
suggested four changes to the proposed bill: (1), Awards for inventions
should not be limited to the Department of Defense; (2) an award
should. be possible to the inventor regardless of 0wnersh1p of patents;
(3) $75,000 as the top figure payable without the approval of Congress
should be raised, perhaps to $150,000; and (4) an. inventor should be
permitted to receive an award, even if he had been previously com-
pensated if ‘“such past compensatlon has been Wholly madequa,te or
grossly inequitable.” -
~ Mr. Wilford attribitted the d].ﬂ"lculmes in’ beneﬁtmg from any in-
vention in the aeronautical industry, to obstacles in getting a basic

atent, the short lifé of an aircraft patent, and the difficulty of estab-
Eahmg the validity of the patent durlng thls time. About the awards
system of the NACA, he said: ‘ ,

The: prwe.te des1gner has praetlcally no- eh ance of eoﬂectlng
even his research and developmerit costs for he is bound to
“-be’'stopped-by one of these three hurdles mentioned above;
' In the meantime, he starves, is emblttered wastes his crea- ...
¢ tive years when bé can be of the most service in: aeronautics.
© What happens in most cases is that be is forced by necessity
© to work in the big company’s engineering departments on . -
i detailed design 'work; or ‘independently on:simple gadgets -
twhich-he can-sell and produce with ~his limited -income or .
g0 to-work. on routme testing in.a-Government laboratory..
- The ‘creative mind is ‘too scarce -and:valuable an article to
-:.-be wasted in this type of work. It is fed by mspn-s,tlon end
' ?a,pprecmtlon not by routine reason or work.

“{8Y Carl 'T. Mack, of the Amerlcan Patent Law Assoelatmn (pp
25-28), said that the association was in agreement with the general
priziciples ‘of the bill. He described the present situation as one in
whicli ‘the Govérnment solicited inventions for ‘its use, whether
patented or mot; and then, after using the invention, employed all
its defenisive power to Tesist payment to_the inventor of the compenga-

- tion for ‘use contemplated by ‘the patent laws. " In order for the

G‘rovernment to play fair with inventors, hé felt it should provide
some nontechnical system for rewerdmg those Whose 1dees were
edopted and uséd. :

(6) T. Hayward: Broum Depa,rtment of Justice (pp. 28-34), fa,vored
the legislation; and edvoceted including" the" Natmnal Inventors
C'ouneﬂ 48 one’ plece to’ com_mumcete 1deas -
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(7Y Fritz G. Lanham, representing the National Patent Council
' (pp 37-40), warned against any legislation which might weaken our
patent system. - He said that the bill was not restricted to discoveries
useful in national defense, but: would deal with discoveries of every
character and kind, . He felt that this might. conflict with. t.he ad-
ministration . of ls,ws entxusted to-the. Patent : Oiﬁee _

o Actlon taken

A cormmttee prlnt Wag drafted on- Mav 24 1952 Whlch amended
H.R. 7316 No aotlon was taken durmg the 82d Congress

2, H.R. 639, JANUARY &, 1955 (MR CELLER), H.R. 2383 JANUARY 17 1955
(MR. CRUMPACKER) AND 8. 2157, JANUARY 9, 1959 (MR CAPEHART)——
S4TH._CONGRESS .

TR Prov1s1ons

H. R 639 was S1m1lar to H.R. 7318, 82d Congress dlsoussed supra,
The procedure and- pertment f&otors to cons1dcr in: makmg an award

-

were as follows:' v ot oo B

Src. 7. (a) In any proceedmg under thls Aot the apphc&nt.:
~ shall bear the burden of establishing by probamve proof the
“‘disclosure ‘of ‘the invention in .question by the inventor di-:
rectly or indirectly t0-a defense agency and the use of such
_ . invention by a defense agency 111 consequence of sueh dis-
' closure, except that— "
‘ (1) in the case of & patented 1nvent10n proof of the' :
- issuance of a patent thereon shall constltute proof of dls-"
closure of such invention t6 a defense agency;and - :
":(2) in the case of an invention described in a patent e
application which has been duly filed and has been'placed
-+ ‘under Secrecy pursuant to any provision-of law, proof of
.+ access to such application by anyofficer or employee of
. any ‘defense agency shall ¢onstitute proof of dlsclosure
-of such invention to such agency. -
(b) In any proceeding under this-Act; the respondent de—
fense agency.or agencies shall-be’ entitled to assert any legal
or equitable defense which could:be asserted by the United
. States in any suit brought by the applicant against the
~ . United States for judicial relief 6n account of the use of the
. invention in:quéstion by the United Statés, except that--
‘ (1) the worth of such invention shall be measured
'by its contribution to the needs of national defense, and
not by the advance it makes in the ﬁeld to Whlch 1t__ o
.pertains; .
. @) the vahdrty of. a,ny patent 1ssued to the lnventor
for such invention shall be presumed in the abserice of
competent proof of the invalidity of such patent;and ==
(3) proof that the disclosure made by the inventor to
any defénse agency was sufficiently speclﬁc to permit the’
-making or practicing of such invention shall constitute
proof of the actual reductlon of such 1nvent10n to .
practice. S
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HR. 2383 was similar to6 HLR. 639, in" that'it would ‘establish: the
board within the Department of Défense’ and in the composition and
qualifications of the meénibers of the board. ' H.R. 2383 provided thait
approval by Congress shall be deemed to have been’ granted upon ‘the
expiration’of the first period of 6 months:of contmuons sessiom, i

Section 7 of H.R.'2383 differed ‘from H.R.'639: It provided:

Sec. 7. (a) In any proceeding under this Act, the con-
tributor shall bear the burden of establishing the communica-

" tion: of the: contribution in question, except that-the submis- *
sion of a contribution to the N atlonal Inventors Council:and «*
by that counexl to a defense ageney shs]l constxtute proof of

=1 communication. - g . BT T T oo

R ML SELMe Sy rge Daty i * *39."-"'

(e) A contributor shall not be. berred from ehglblhty tor *
an award on the ground that he has given the Government s
-+ license under his Invention either with or without receipt of
-cash: consideration:ior by virtue of the fact that the. Govern~
ment claims an equitable license under his invention., -

8. 2157 Was sm:ula,r to H R 2383

b. Heermgs and s1gn1ﬁcent testlmony on H R 639 snd I-I R 2383
i-House of Representa,tlves

Hea,rmgs were held before subcommittee No. 0.3 of the House Oom-
mittee on the Judlcla.ry on H, R 639 and H. R. 2383 on May 24 and
June 13,.1955.

(1) Representatwe Celler (pp 7-8) presented a statement describin
the need for compensatmg mventors for 1nvent10ns rela,tmg to natlonzﬁ
defense - He said:,

The bill proposes the estebhshment Wlthm the Department
of Defense of -an awards board, consisting of persons.from
civil life, adequately qualified fo judge-and: evaluate the con-
tributions made by the inventor. The board would be
authorized to recommend: awards in: any amount,.and the
Seeretery of Defense would be authonzed to pa,y the awerd
if it did not exceed $75,000.:

Under Mr. Celler’s bill (H. R 639) the inventor entltled to an award
could not;, after accepting an award, maintain an action for ‘patent
1nfr1ngement against the Government for the use ‘of the same inven-
tion.  And to be eligible for an award, the inventos must have com-
muniested his idea to the Government end the mventclon must have
been adopied and used. -

(2) John OC. Green, National Inventors Council; Depa,rtment of
Comineérce (pp 8—~13) again describéd the need’ for the awards and
stated that many inventors were quite bitter at not recewmg any
compensation or credit for théir defense ideas.

')D Fritz Lanham, representing the Natmnal Patent Council (pp.
13—23), appeared before the ‘committee o opposé the bills which, he
said, “‘would seriously threaten impairment and ﬁnslly perhaps de—
struction of our furidamental patsht system.”

# There i3 no equivalent to subsee. (b) of H.R. 639,
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Mr. Lanham believed that the already. existing National Inventors
Councﬂ properly amended from the standpoint of awards, would pro-
tect us in inventions for mational defense and not do V1oience to our
fundamental patent system. “He beheved that to determine whether
& contribution was ‘“‘novel, original, etc.,” would require an inspéction
of Patent Office records, and that if the contribution contamed these
;reqmrements it would be eligible for & patent.. .

- {4) Ray M. Harris, patent adviser, Office of Assmtant Seeretary
of Defense for Supply and Logistics (pp 23-30), told how either paying
off a patentee or entering into a contract Wlth the inventor runs irto
difficulties. 1f the Department of Defense is to pay off.a patentee,
it insists that the patent be valid, and its attorneys apply all legal
defenses. . It may not wish to enter into & contraet with the inventor
because ke might ot be’ the type of ‘person’ the Department ‘could
work ‘with or he might have a ‘classified item the Defense Department
would like to dévelop itself. - Under H.R. 2383, a payment could be
made to° inventors whether or not they had a pat.ent andreven-though
the patent was invalid; and'if the patent-were valid the inventor still
might prefer to a.ecept thé award rather ‘than wait until the Départ-
ment of Defense had applied all its defenses t6 contesting the patent,
“Quite’often an inventor is dead before he gets his‘money.”

Mr. Harris did not believe the proposal would threaten the patent
‘gystem since nobody is denied his right to apply for a patent, and he
has the option to seelk compensation either under the patent law or
from the awards board. In answer to objections, Mr. Harris stated
that he did not believe patent attorneys would suffer by passage of
the law, since it would give them the additional task of presenting
 claims to the awards board. He believed the only serious objection
was that the awsdrds board would be authorizing payment of money
Where theres was no property right. ‘This brings up ‘the question of

“inventive contribition.”  Mr. Harris defined ““nveéntive contribu-
tion” as that kind of subject matter for Whlch you could get a, patent,
if it were patentable, =~

(5) M. A. Sterner, an inventor (pp 35-64); presented bltter testi-

mony to the comm1ttee concerning the treatment of inventors; espe-
cially by the Department of Defense. He accused the Department
of gl)efense ot modlfymg the mventlon and then takmg 1t away. He
sa.J

Now, they have ) rlght to take, but they do'iot” heve a
legal rlght to take without eompensatmn ‘But they ‘do. o

Mr Sterner presented cases where the Grovernment had used i 1nven—
=.t10ns a.nd then refused. to pay. He gaid: o

“The Umted States can no’ 1onger eﬂ‘ord to refuse payment5 g
. to inventors and leave great inventions to- haphiazard chance.: "
We nolonger have the lead over Europe and Russia in inven-.
tion. Inventor’s incentive is crushed, anid too ‘many invens: -
tors die in poverty or as smcldes even today (hke the brﬂl] ant
!Tesla and Armstrong). ;

(6) ‘Fo. Burke Wzlford (pp. 64—67 ) suggested three thmgs (1) that
invéntions be sereened in the National Inventors Council and directed
properly; (2) that the Defense " ‘Department employ persons in the
patent depa.rtment Who are sympathetlc to new: 1deas and Who don’t
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Just d1scourage the 1nvent0r—and that the inventor bs hired as a con-
‘sultant if the Department gives the research and development of the
inventor’s contribution to someone else; and most: important, (3) there
Toust be & way of eompensa.tmg within’ the patent law, and’ also outside
‘of ‘the patent’ la,w for mventlve contrlbutlons Whleh are of grea,t
gervice,

(D). Edwin H. Arnold, chmrman of the comrmttee on patents ‘of the
Natmna,l Asociation of Mantfacturers™ (pp.” 68-69), opposed ‘the
‘pagsage of sither H.R. 639 or H.R. 2383." He praised the patent sys-
tem as a great mcenuve to’ mVent.lon About the Defense Depart-
'-ment he said:

The only reason. the patent 1ncent1ve is not now. Worklng"
: '-s-.equally well for defense.is that the Government officials con- .
-cerned cancel out the incentive of the patent law by the way
.they: treat inventors whose improvements are, or could be;, ..
-~ useful for defense purposes:; These. 1nvent0rs are usually._.__
= relegated to the Court of Claims for testing their claims which
-1n mMost cases:is equlvalent 40 a flat refusal of consideration,
The real-cure for.the situation is a complete change of =~
attitude in the Delense Department as to the treatment of
- invenfors of improvements for defense. .

" Mr. Arnold mentioned four ways to encourage 1nvent10n other tha,n
the change of attitude referred to-above: - *

1. When one depa.rtment of the Government duly grants a
pa,tent. let the other Government departments treat it as
valid in accordance with the presumption now expressly

. stated in thu law, instead of spending tax money 1mmed1ately :
<. .to_reexamine the questlon e o
- .2.Provide quick and simple procédire in ‘district courts
" or determining the value of Government defense use.

3. Let there be no statute of limitation as to, Government .

. use (Whlch is often necess&rﬂy secret for long perlods 111 some .
cases). :
4 Remlt P&tent Office’ fees as to any appllcatlons for o
patent on inverntions forwarded to the armed services by the §
National Inventors Council. :

(8) James Rankin Tod, patent adviser, British joint services ‘mis-
sion’ (pp. 73-82), described the Roy&l Commission in England. A
claimant makes an application, it is examined, and if the Royal Com-
“inission decides an award should be given, it asks the Treasury to make
one. If the conclusion is negative, 1. e.; that no award is justified, the
claimant can agk for permission to appeal The question of aﬂowmg
or not allowing appeal is discretionary in the Crown..

(9). Representative Crumpacker (pp. 82— 86) dlscussed the need for
.leglsla,tmn rewarding inventors.. He said:

“In’ summary, the need is for prowdmg a supplementary

system for compensating inventors. I-think it'is very well

¢ pointed up by the testimony we had at our last session, that
- only: 1 out of 100 inventors who produced ideas or coun--
tributions that were actually used in the defense effort in |

* World War II received any compensation, and. the fact that
the patent system did not provide any compensation for -
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s the 99 ‘who received ‘nothing' I think s enough’ eloquent - -
" testimony of the need for some supplementary system.
Inventions ' for .milithry purposes which have no civilian
market which can be exploited, and the limitations of Gov-
" 7 ernment procurement procedures ‘which ‘in most instances -
- 'bar any such inventions from compensation because of rules
and regulations and acts of Congress, it séeths to me- prowde: s
an adequate ba,sm for this leglslatlon

c Actlon t&ken on H. R 2383 House of Representatwes _

Re ort No. 1432 from the House Commlttee on the Judlclarv on
July 26 1955, reporied favorably on ELR. 2383, Wwith an amendment.
The only major differénce in the committee substitute bill was that
the committes amendment placed authority to determine awards in
the National Inventors Council (Department of Commerce) rather
than set up a separate Awards Board within the Department of
Defense. The committee, in conferring jurisdiction on the National
Inventors Couneil, did so for the reason that the eotmeil is au estab-
-lished, functlonmg body which, without too much difficulty; can be
equlpped to handle the subject matber of this legislation. An Awards
Board, on the other hand, would have to 'be newly created. Tt felt
that the National Inventors Council consasted of persons quahﬁed to
judge and evaluate contributions. :

The committee stressed the Tact that the bill prowded an award
for an inveritive contribution whether or not the contribution is
“patented, unpatented, or unpatentable; or ‘whether or not original
with the contnbutor new or if not amounting to an invention.” The
term: f‘invention,”’ thh ‘was” contained in the earlier bill, was
broadened to . ‘“inventive contributions” to emphasize the double
standard intended, namely, (1} the contribution -must be of ‘an inven-
tive nature, but not necessarily pa,tentable and (2) it must be a con-
tribution to national defense.

H.R. 2383 passed the House with the amendment on July 30 1955,
and Was referred -to the Senate, .. .. i

d. Hearmgs a,nd 51gn1ficant testlmony on HR 2383 &nd S 2157
- Senate o

Hea,rmgs were held before the Subcommittee. on Patents of the
Senate Committee_on the Judlcm.ry, June 7, 1956 Testlmonv of
witnesses was as follows:

(1) Representative Ommpacker (pp 7—26) test1ﬁed in fa,vor of the
bill. * He felt that the patent system was inadequate when it came to
compensation of inventors whose inventions were used by defense
agencies.  His reasons were:. (1) The Department of Defense and
other Government agencies have ruled. that the invention must be
reduced to final form, i.e., that it be & working item, before com-
pensation can.be. pald to the inventor, whereas many mventlons in-
volve such complexity and expense that, the individual inventor is
unable to produce the final working model himself. (2) Many inven-
tions for' defense have no commercial application. (3) The Army,
Navy, or Air Force is the only possible customer.. There was some
discussion of whether the contributor (the communicator of the 1dea)
or the inventor should receive the award.
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(2) M. A. Sterner, inventor (pp. 27-37), testified in favor of the
bills, telling of the need for some ‘stimulation to the inventor. He
behe\éed ‘that. the inventor, not the eontrlbutor should receive the
award.. . i

3) William R. Balla,rd ad\nser t0 the commlttee on: p&tents
National Association of: Manufa,eturers (pp 37—4:8) , stated the polley
of the:NAM.., He said: :

The U. S Government should Trocognize the 1mp0rtance of
adequate incentives to those who contribute inventions of
other technical information used in theé national defense. To
this end the Secretary of Defense should he authorized and

" encotiraged ‘to pay fair and réasohable compensation for any
" lawful disclosure to the Department of Defense of any useful
- invention or other technical information that is, as a Tesult of |
. such disclosure, used or caused to beused for defense purposes
by the Department of Defense. . =~ ’

(4) E. Burke. Wilford, inventor, representmg the Oonvertlble A1r-
eraft. Pioneers (pp. 47-50),. testified in favor of the bill. - He suggested
the following  changes or -additions: (1) that the words: “natural
person” be changed to- ‘“natural persons,”. since there might be.two
inventors; (2) permit. a :degree. of retroactiveness; at least as to
things ‘that are now. ‘under: development; and (3) that an appeal to
the National Inventors Council be permltted Where the  Defense
Department does not. treat the inventor properly, - - ’

“(5) Richard Whiting, chairman, committee on pa,tent ]eglslatlon
Amerwan Pa,tent. Law Association. (pp. 50—52), opposed passege of the
bill:* Some reasons for his opposition were:

(1) ‘With respect: to' inventions: Whleh are the Sub]eets of R
<" walid ' patents, the legislation does not seem to take adequate
;¢ cognizanceé of the Court of Claims procedure and seek to
- s expedite it,-but rather, it seems to supplement that system '
with & seeondery type of system relyirig on rewards as a sort”’
<+ of grage rather than legal right, -and with duplication by the- -
Department of Defense of the provinges of: both the Patent 7
Oﬂice and the Court of Claims.
¢ I'may be mistaken, but my impression’ of this bill 8 that’
its primary purpose is to pay money to the owners of bad
pa,tents ‘ »
L (2) With respict to unpatentable 1dees thie Ieglsla,tmn does T
" hot adequately deal with the subject because it‘is confined o'
. the treatment of contributions within the scope of the fields’ =~
= sontémplated by the Patent Office, nainely, any art, machine, * ..
o manufacture; composition of matter or any new and use- -
“tul improvément tlgereof without rega,rd to any concepts not
o falling within' these petentable categories, of which there may
 be many ‘that ha,ve made valuable eontnbutlone to the‘
na,tlonel defensge;
R (3) ‘The’ 1eglslat1on is very loosely drawn, end 1ts mterpre
-tetlon i many instances most obscure.

. ,However Mr, Wh1t1ng felt that there was, mueh to be done in the
field of prov1d111g adequate reimbursement by the Defense Department
to inventors or other eontnbutors for those idess that are genumely
WOI‘thWh]le o Borerio by b o JEEAITITE NN T AP RAUNS B (F

P
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(6) Fritz @. Lanham, representing the National Patent Council
(pp. 53-57), opposed the bill because “they would have a damaging
effect upon our national economy; and, in the second  place, they
involve a wrong approach to such problem as may: exist.” . He felt
that hoards am% commissions such as the:one proposed weakened the
patent system.

(7Y John O. Green, director, Office of Technical Services, Depart-
ment of Commerce (pp 58—62) felt that when the Department of
Defensge used an invention, it should pay for it.- He did'not feel that
inventors should be “rewa,rded ” but should be paid ‘and that the
r{)ohcy of the Defense Department should be changed fo make the
atter more willing-and génerous in its payinents.

(8) Ray M. Harris, patent adviser, Office of Assistant Secreta,ry of
Defense for Supply and- Logistics (pp 62-80}, testified in favor of the
bill. - He felt that it did not conflict with the Patent Oifice.

Neither H.R. 2383 nor S. 2157 was reported out by the subcommlt-
.tee prlor to ad]ournment :

‘8. HR. 103 JANUARY 3, 1957 (MR CELLER)*“*S5TH CONGRESS
. Prowsmns

= H R. 103 was identical to H.R. 2383 Whlch passed the House in

the 84th Congress. = It would authorize the National Inventors Coun-
cil within the Department of Commerce to recommend to the Secre-
“tary the making of awards for meritorious inventions substantlally
contributing to the national defense. No awards should be paid in
any amount exceeding $50,000 until such award has been transmitted
and approved by the Oongress ‘Approval shall be deemed to have
been granted upon the expiration of the first period. of 6 months of
continuous session of the Congress following its transmittal for ap-
proval, if there hag been no concurrent resolution . passed durmg such
penod d1sappr0vmg the award. o .

b Action taken on H R.103

H R. 103 jwas treported out favorably by the House’ Comm1ttee on
the Judlola,ry on Hebruary 21, 1957 (H. Rept. No. 148). In its
statement, the committee summarized the problems as follows:

The present awards systems in Government are inadequate
‘and ‘complex. They mainly affect Government employees
and do mot specifically provide for contributions ofy
inventive nature. Accordingly, an inventor ‘must look
‘solely to the obtaining of a patent and rely upon his patent

_ rights to enforce a claim against the Grovernment should his
o mvenmon be adopted and used, - : _
- 'There ‘is one field in partmular in which the’ patent laws
do not serve to'assure a proper award to the inventor. ' This
_is the. field of inventions relating to national defense.” In ™ "
many instances, this'contribution is hot of a-type which can
be patented. = * * Or it is not.the type which, even. if . -
" pateénted, can assure any adequate commercial return to .
the'inventor., ™ * * Even when the invention is patentable, '
" many inventors cannot afford to go t]:u:ough the long process
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“ . of obtainihg & patent and then prosecuting ‘a claim for
s« patent. infringement against the Government. . * * * Asa
-t result, there is little incentive for them to mvent for purposesx
L of netlonel defense - .

- 4; OTHER' BILLS

.Other bills .introduced, 'similar to those discussed &bove were
In the 83d Congress: S. 27 January 7, 1953 (Mr. MeCarra,n), HR.
392, ‘January 3, 1953 (Mr Celler); and HR. 5880, June 23, 1953
[Mr Crumpaeker) # Tn the 85th Congress O.R. 8420 June 27 1957
{Mr, Nimtz); 3. 1074, February 7, 1957 (Mr. Ca,peha,rt) and S. 37’21
Aprll 29, 1958 (Meesrs Saltonstall a,nd Capehart).

I NATIONAL SCIENCE FOUNDATION
AL BACKGROUND

Toward the end of World War II the Nat1on S leaders havmg
observed the significant contributions of science and technology in the
field .of military science, turned -their attention to the tremendous
potentialities of scientific research in a peacetime economy. The

result was a series of reports, studies and legislation, in which there
- was remarkable unanimity in the view that a greatly enlarged nation-
wide program of research and development in the basic and applied
sciences, getierously supported’ by the Federal Government, was
‘gighly 1mporta.nt to the future prosperlty and secur1ty of the Un1ted
tates. -

The imiportance of lnereased emphasis ot reseereh and development
hed been “stressed “in the 1938 report to the Nat1onal Resourcee
Committee, 4~ -

" Three’ subsequent reports called for legleletron to eetabhsh a N atmnal
Sc1enee Foundation:

(1) : The Subcommittee on Wer Mobﬂmatmn Report No. 5% in-

vestigated the wartime mobilization of scientific - personnel - and
facilities and called for eontmumg £ hlgh level of research in the post-
war period., .
. (2) Dr. Vannever Bush's report 43 pmnted out the great need for
scientists .and the necessity for attracting youthful talent into the
sciences. In calling for the creation of a permanent overall Federal
agency for the support of sciencs, Dr. Bush warned:

“Without scientific' progress the national health would
deteriorate; withott scientific progress we could not hope for
’unprovement in our standard of living or for an increased
number of jobs for our citizens; and without séientific progress
we could not have mamt&med our liberties agamet tyranny.

(3} The Steelman report * declared that the Seeurlty and prosperity
of the Unifed States dépended upon the rapid extension of scientific
knowledge. - It felt that this extension was so important that it eould

0 Also in title 3 of Pub]ic Law 763 (68 Stat. 1105) which wag pessed by the 83d Congress there Was pra-
vision for. Government employees’ inventive awa.rds but it did not reach non-Governtmens, employees.

4 National Resources Committee, Research—A National Resourca. vol. 1 {Novemher 1838).

4 Bubcorimittes on War Moblhzatmn report to the Committee on Military Affairs, U.8. Senate, The
Government’s Wartime Regearch and Devc]opment 194(%-&4 * Jenuary 23 (pt, 1), .Tuly 23 (pt. IT), 1945,

4 Vannevar Bush, ‘*Seience: The Endless Frontier.” A report to the President (July 5, 1945).

 Jobn R.-Steelman, chairman, The Presidént’s Scientific Research Board. “Seience and Publie Poliey,
A Report to the Premdent * vols I-V (Aug 27 1957}
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reasonably be. said to be a amajor factor in national survival. .Like
the Bush report, it recommended that & National Science Founda,tmn
be ereeted to promote scientific reseereh and. development ; ‘

B SYNOPSIS OF THE LEGISLATION

In the 79th Congress a number of bills were mtroduced to eeta.bhsh‘
a National Science Foundation. Both the House and Senate held
hearings, but only the Senate reported out a compromise bill (S. 1850).
The Senate passed S. 1850, but the House took no action end ell bllls
died at the end of the second session. .

Tn the 80th Congress, 1st session, S, 526 was" mtroduced in the'
Senate, reported out and passed. M’any bills were introduced in the
House and hearings were held. -H.R. 4102 was repor ted out.: The
House passed 5. 526 1o lieu.of H.R. 4102, 5. 526 died as the result
of a pocket veto.  In the second session, S! 2385 and H.R. 6007 wers
introduced. - Hearings were held by the House, and H.R. 6007 was
reported out. S. 2385 was also reported out and passed by the
Senste, but the bill failed to reach the House floor. Thus, no actual
leglslatlon on the subject materialized during the 80th Oongress ‘

In the 81st ‘Congress, S. 247 was introduced in the Senate, reported
out and passed. Many bills ‘weré introduced in the House, hearings
were held, and H.R. 4846 was reported otit. The House passed S. 247
in lieu of HL.R. 4846; and S. 247, créating the National Science Foun~'
da,hon became Public Law 507 on May 10, 1950, '

The 83d Congress’ brought forth an amendment (S 977) Wh.rch
became Public' Law 223, August 8, 1953. /' . '

‘There follows detailed apalysis of the leglslatlon proposed to creete-

" the National Sciénce Foundation.,

Sl clreTH ‘CONGRESS' _
1 IMPORTANT BILLS INTRODUCED—SENATE
A S 1285 Ju]y 19 1945 (Mr Magnuson)

(1) Direction. Powers were to be- vested in a Boerd of” nine
members {no compeneetmn) appointed by the President on a basis
of demonstrated capacity for the job and not on an ex officio basis.
A Director (815,000 a year) was to be appointed by tha Board.

(2) Functions. The Foundation was directed to promote a na-
tional policy for’ scientific research and Scientific education. It set
up a Board of National Defense, a Division of Medical Research, and
a Division of Physical Sciences. It suthorized the Founde‘mom to
support scientific research through contracts, grants, or other forms
of assistance. The Foundation might ecqmre but not operate, any
selen‘mﬁc or.technical facilities of its own. .

(3) Information and inventions. It set up a "Division of Pubhoa-
tlons and Seientific Collaboration and authorized the Foundation to
publish and disseminate information of scientific value, consistent
with requirements of national security. The I‘oundatlon like other
Government agéncies, was left with full power to negotlate such
patent arrangements with research contractors as particular situations
might require in the public interest.
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Tt et up &' D1v1s1on of Scientific Personnel and Education’ to grent‘
scholarships “and’ fellowshlps in' the mathematical, physical, -and
biological sciénces. * Persons who *received “such saholarshlps and

- fellowships were to be enrolled in a National Science Reserve and be
available for call by the Govemment for scientific and techmca,l WOI‘k
m tlmes of natlonal emergency ' : e

b S 1297 July 23 1945 (Messrs Kllgore Johneon end Pepper)'

( 1) Du"ecmon Powers were to be vested in a Dlrector ($15 000 a
_ year) appointed. by the President. ~ A National Sciencé Board, con-
sisting "of. eight ‘Government . officials plus: eight public’ members
appomted by the President were to act in an advisory capacity. :

:{2) Functions. . The Foundation was directed to survey and study
a.ll Grovernment-ﬁna.need reseasrch and development activities, and
to send to the President and to.the agencies concerned recommenda-
t1ons for such changes as appeared desirable.

Tt set up a Research Committee for Natiounal ‘Defense (20 percent
of the funds); a Research Committee for Health and the Medical
Sciences.(20 percent of the funds); and authorlzed research in the na-
tional interest, including research in basic s¢iences, natural resources,
methods and processes beneficial to small busmess and peacet].me
uses for wartime facilities. - It directed the Foundetmn to use existing:
facilities of Federal, State, and local goverriments; educational institu-
tions, research: foundatlons and private 1ndustr1a1 organizations. At
least 50 percent of the funds were. to be spént in nonprofit, educational
institutions. New facilities might be acquired, but not be operated,
byl the Founde,tlon itself. ANl research was to be done under contract
on

(3) Information and inventions. . The Foundation was directed to
make available to the public full data on all significant findings.
Also, by means of publications, abstracts, library services and the like,
it was to promote a widespread d1str1but10n of information useful in
research. It authorized the Defense Committee to classify informa-
' tlon when necessary for national security.

"As to patents, it provided that any ‘invention, dlseovery, or ﬁndmg_
reaultmg from a research project financed in wholg or in' ‘part by the
Federal Government shall be the property of the United Stateés.  The
Director, acting on behalf ‘of the Federal Government, shall patent
without fee all significant inventions or discoveries resultmg from
research and development projects. ~Any invention, discovery, or
patent which is'or may become the property of the United States shalf
be licensed by the Foundation nonexclusively and free of royalty to
persons desiring to use it, upon proper application in accordance with
procedures established by the Foundation, except that a license may

" be denied or revoked upon a finding by the Department of Justice
that the license will promote monopoly or restraint of trade.  That
Department, upon request by the Director, shall intervene in behalf
of ‘any Hicensee of the Foundation in any infringement litigation
brought against him growing out of the issuance of the license.”
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c. Working draft of 8, 1297 (amendment in'the nature of & substltute),
‘ 1ntended to be proposed by Mr. KJlgore and Mr Magnuson e

(1) Direction, Powers vested in a Director, appomted by the’
President. A National Solence Board shall 8ok, 1n Jan’ adwsory
capacity.

(2) Functions, Director a,uthon?ed to ﬁnance researeh and de-~
velopment - activities, ' grant seholarshlps and “recommend desirable
changes to the President to promote science and technology.

(3) Information and inventions. Director to make available full
data:on alliinventions, discoveries, and elgnlﬁca,nt ﬁndmgs a,rlsmg out
of Government-financed research. . i

As to patents, the Government a,genelee Would not have the author---
ity, to adjust patent poheles to the equities of & particular. situation,
but all Government agencies. would:be required to acquire full petent-‘
rights to all discoveries- reeultlng from researeh ﬁnanced in. Whole or in-
part by the Government ;,; T T O EPTRPR .
d. S. 1850 Februarv 27 1046 (Messrs Kﬂgore, Magnuson Johnson

.. Pepper, Fulbnght Seltonstall Thomas (Ut&h) i and Ferguson)—'

reported outb, of eomlmttee S >

(L Dn‘eemon POWeI‘S vested inan. Admmlstrator “who, Would_
éonsult with scientific committees and a National Science Board.

(2) Functions. Major functions wotld be the support of resea,reh‘
and development by financing development activities by public and
privaté erganizations; by awarding scholarships and fellowships m
any field of science; end by coordinating governmental resedrch.

(3) Information’ end inventions. Widest dissemination of ideas
a,nd 1nfomnat10n wasg provided for by (1) providing for freedom of dis-
cussion and pubheetlon by persons engaged in research; (2) requiring
Government contractors engaged in research or development 10 make
full reports of all discoveriss; (3) making significant- scientific and
technical information evaﬂ&ble to the public; and (4) exehengmg of.
solen’mﬁo and . technical inférmation with other nations. '

“As to patents, 8. 1850 requited that any invention produced in the
course of federaily financed reseirch and development be freely dedi-
cated to the public. The Government would receive the patent
rights to it¢ contracted research, and only in cases where the contractor
had made a substantisl lndependent contribution to the invention
could the Government agree to leave the patent rlghts with the
contraotor L L

e Companson of foregomg bﬂls

Both versions of S. 1297 and S. 1850 differed from S 1285 it that'
they (1) vested power in a Director rather thaii a Board; (2) contem-
plated somewhat ‘more active research and dontrol; and (3) made
gpecific provisions for Government ownersh1p of resultlng mventmns
and: patents -

YL ] .t E—)
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o teshwr e oo oo Related billls e o n e s
H R. 1248 July 9, 1948 (Mr Fulbmght)-_to be dlscussed in fo]low-
1ng section. . N . ]

LS. 825, Apnl 41950 (Mr Byrd)
HR 3440 Jane 11, 1945 (Mr. May)

2 HEARINGS AND SIGNIFICANT TESTIMONY—-SEVATE o

a, In genera,l

Although almost whanimous approval “Was glven the Ieglslatmn :
several points were disputed. The two niost 1mportant of these were
thie form of organization and the patent policy. -

Az 0 the form of organization,both the Magniuison and the Kllgorej
bﬂls -advocated ‘the ‘creation-of “the Foundation ad an independent
agency of the Government. - The Magnuson bill: (S. 1285) vested the’
powers of the Foundation in a board of nine men selected by the Pres-
ident on the basis of their] demonstrated capacity for th work of the
Foundation and*without regard to political affliations.” The Kilgore
bill. (8. 1297) vested the powersof the Foundation in 8 single-director
with an advisory board made up largely of Government officials. <

As to patent policy, the Magnuson bill left the Foundation free to
work out patent arrangements with its Tesearch contractors, in terms
of the public interest, as the facts of particular cases requlred Under
the Kilgore bill, all Government agencies acquired full patent rights
t0° a1l discoveries resultmg from research financed ‘in whole or in part
by the Governiment. :

Another point brought out 1n the hearmgs was the. relat1onsh1p of
the Foundation to other agencies. There was some fedr expressed
that the Foundation might interfere with or replace or control research
programs of existing organizations, both public and private. ' .

. The exemption of part-time adwsory personné]: from certain provi-
sions of the Criminal Code was another recommendation advanced in
the héarings. " The Magnuson bill provided s formula to make it
possible to serve as an aﬁvzser to the Foundation and stxll opemte m
a private capamty, Wlth certain limitations, ,

A point that was repeated by most of the sclentlsts Wwis ‘the i im-
portanice ‘of allowing the scientist complete freedom of choice in the’
conducting of his research. Also, they. declared that science was
greatly hampered by tseless securlty Testrictions, They all ‘'warnad
of thé danger of not encouraging youthful talent to pursue careers in’
science and recommended scholarships and fellowships. " They all’
agreed that the Umted States needed to pla,ce mcreased emphasm on
‘basic research... .

‘Whether or not the socml sownces should be 1ncluded in the research:
supported by the Foundafﬂon was. another. questmn ralsed in. the
hearings. .. .. .

The Senate hearmgs were held by a subcomnnttee of the Commlttee_
on Mmt&ry Affairs, from Qctober 1945 to March 1956.
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- b: Specific mtnesses =
(1) Senator Harley Kzlgore (pp 1—9) 1n “his opemng st&tement
deelared

1 should hke to ca,ll your attentmn to the faet thet thls
'rev1sed version- of ‘8.7 1297 embodies the major -provisiohs -
e recommended in the Président’s message of September. 6, -
* 1945, in Dr. Bush’s.report to the President,® and in the pre~:.- -

T wously' ‘published. reports -~ of :the': Subcomrmttee on’ War- “
o 'Mobxhzatlon These include: - - :
“(d) The establishment-of a smgle ageney to prowde R
-gubstantial Federal support for selentaﬁe researeh e,ndj
'development i
(h) Specific pr0v1smns “for the support of resea.rch-:-?-:i
e esseutlal to national defense. i
~{e) ‘Specific provisions:for the- support of reseereh in’

e health and the médical sciences:. ' it

o (d) Provision for a progra,m of fundament.al resea,rchi

- in‘all basicsciences. i
¢ ..-(e) Provision for a program of fellowshlp and sehola,r—-‘:- o

- s}:ups necessary to assuré an ample supply of well—tramed Y

" selentific personnel. :
© " (f) Assurance of freedOm of reseerch ac’mwty end
- reporting: of research findings without restramt exeept'

a8 necessary for national security. - ~

Senator’ Kilgore pointed out 'the difference: between S 1285 and
S. 1297 in regard to organization and patents.: Neither of the bills
included the-social sciences; and . both:provided: that vecipierits of
Foundation scholarships and- fellowships should “be enrolled: in a
National Science Reserve, sub]eet to call- by the Federal - Government
in times of emergency.. :

- The first four witnesses to appear, followmg Sena,tor Kﬂgore ‘were:

.- (2) Isaiah Bowman, Johns Hopkms University ~(pp. " 0*24)
;(3) Irving  Langmair, . associate director of the laborafory, Generel
Electric Co. (pp. 24-44); (4) Harlow Shapley, director, Harvard
University Observatory (pp. 47—67); and (5) C. F. Kettemng, president
and general manager, General Motms Research Corp.. (pp. 67-78).
All four of these believed that the Federsl Government should support
scientific research, and most wanted a broad program including the
social seiences. They all preferred an organization headsd by a board
rather than by a'single administrator, They also stressed the need for
freedom in’ carrying out research. ‘Dr. Langmuir told of the tremen-
.dous scientific program in which .the Russmns were embarkmg——
‘greaber than in-any other.country, ... ,

- (68) Howard A. Meyerhoff, executive seereta,ry -Amerwa,n Assocm,tlon
for the Advancement of Science (pp..83-93), presented answers 10 a
questmnnalre submitted to members of hlS assoclatlon Regardmg

“Va.nnevar Bush op cit.; su;)ra note43
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the structure and organization of the National Research Foundation,
he reported that there was no unanimity, for reasons too complicated
‘to explain. It was clear that the fear of a ‘‘politically controlled”
foundation was widespread, and for this reason there was a strong
preference for :a board .composed: of :scientists, either ‘as provided by
the original Magnuson bill (44 petcent) or under the National Academy
of Sciences as provided by the May bill # (26 percent).  Only 10 per-
cent wanted a paid’ diréctor. .Sixty-five percent believed that the
coordination of research: activitie:among all Government agencies
should be g primary function of the new agency. Righty-six percent
thought money should be spentin existing . Government laboratories,
70 percent in-educational and nonprofit institutions, 41 percent in
private industrial laboratories, and 39 percent in new Government
laboratories. - Forty-three percent:thought patents should go to the
originator and 23 percent thought they should go to the Government.
Seventy-five percent wanted international and national dissemination
of information. Sixty-four percent wanted internstional collaboration.

{7y Harold D. Smith, Director of the Bureau of the Budget (pp.
95-112); (8) Russell Smith, legislative secretary, National Farmers
‘Union (pp. 120-136); and (9) Henry A. Wailace, Secretary of Com-
merce (pp. 137-159), all supported the Kilgore bill, advocating a single
administrator to bead the foundation. ‘They also were agreed that
the Government should get the patents from research that it sup-
ported. : They also stressed the importance of wide -dissemination of
research findings.” Mr. Russell Smith declared that:

.~ “The patent: laws should-be revised with the objective of -

- bringing to-the whole population:as rapidly as may be possi-- -
© - ble the fruits of -research ‘and . ingenuity. . All processes, -
@ 2 etesy #o* * developed by Government research should remsin -+
~ -the property of the Government. '~ ~ . .7 e

. (10) J. C. Hunsaker, Chairman, National Advisory Committée for
‘Aeronautics (pp. 112-117); and (11) Lewts @. Hines, legislative repre-
sentative of the American Federation of Labor (pp. 117-120), favored
the Magnuson bill. They believéd that responsibility should rest
with a board and not with a single individual,” They both believed
that patent’ matters should be determined by ‘existing law, ‘with
Tespective rights determined on the merits of the cases’‘as they arose.
Mr. Hines declared that: - = " T
oo I is the geheral practice both in the Government and in
.+ .private industry that patents covering inventions and dis-
-coveries shall belong to the agency finaneing the reésearch. .= ..
(12) B. J. Dearborn, chairman of the Patent Committee: of -the
National Association of Manufacturers (pp. 169-188); ‘also favored
5. 1285, the Magnuson: bill. In ‘speaking :of ‘the patent policy of
federally financed projects, he said: "> 77 o o
" " Therefore, regardless of time, money, or effort expended . -
by an inventor, or contractor, he could not retain ‘any por--
tion of the rights to his invention in case he had accepted
any financial assistance whatsoever from the Government,.
Inventors and research laboratories might well hesitate to

4 IR, 3440, See Infrs, p. 38.
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conduct research on-such, terms, and thus the very purpose
of the Foundation would be defe&ted Especlally would this
be true of small businesses, sinée by accepting research funds
from: the Government they would sacrifice.the rights. which
would enable them to become, established and to expand..

(13) Probably the most influentisl witiiess. was ‘Vannevar Bush
director, Office of Scientific' Research and Dévelopraent (pp. 199—227)
He told of the great need for scholarships and fellowships to make up
for the deficit, of scientists in the United States.  He called for Gov—
erninent support -of basic research..- Without Federal funds to sup-
port fundamental research, not only would the pace of scientific dis-
covery -diminish, ‘but certain fields ‘of basic research (i.e., military
and naval) would fail to Teceive due attention. He expreesed pref-
“erence for the Magnuson bill, favoring the vesting of powerin a board,
and was of the view that the Foundation should support research
wherever it is found, that such research should not be repla,ced or
controlled by the Federa,l Government.
Asfor patent policy, he felt that the patent problem was a sub]ect
‘fb(iﬁ sepa,rate 1eglslat10n——sepamble from the ma,m obj eotlves of both
S :
The approa,ch of the Magnuson bﬂl therefore is sound
That bill leaves the Foundation free to work out such patent
arrangements with its research’ contractors as the particular
facts of particular cases may require in the public interest..

He objected to the Kilgore bill becanse he believed it would deny to
the Government, espeécially in the field of research on national defense,
the services of many of the most competent mdustmal orgamzatmns
in the country He said:”

There will be occasions, as there have been in the past .
_where the scientific experience and facilities urgently re-
. quired for & vital research project can be found only in &
- commercial organization: - Yet suchan organization,: as .’
o :_trustee for its stockholders, cannot agree to divert a-large:

" portion of its time; its skl ‘and its’ facilities acquired. 'with
stockholders’ funds, fromits own programs to: those of the
Government; if all of the rights to the Inventions created by« :

-, that. time, sklll eqmpment and mvestment are to be FREYS

, iorfelted

I-Ie -did not. beheve that: if a eollege purchased eqmpment W1th
Federal funds, that all of its. inventions and discoveries after that
time Should be the, property -of the Goverriment. "He went on to s&y

> The extent of the patent rlghts to ‘which the Government ; : -,
_:18 entitied depends on all the facts of a specific.case.. Inm ..
-pa,rtlculm the patent rights which-the Government should: ;-
YITagquire depend on ‘the relative «degree of the:Government’s, : ..
7 pontribution to the particular research. project as c:',ompa,red%= e
0 with -the contribution of:-the” private organization under-

taking that project. QGovernmhent-supported reésearch is.a -7

collaborative proposition. . The-funds furnished by the Gov-

ernmert are,not the sole ingredient of successful Tesearch.

The facilities, the funde the personnel, and the skﬂl furmshedj
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by ‘the research: Organlzetmn are indispensable: -“Theé terms
on which ‘the redéarch is done, must, therefore, be fair to all
pert101pents "No-person; organlzatlon or ‘government can
wsist on- an all-or-nothing policy for- itself” and expect: to
persuade’ others ‘to collaborate with it effectively. ~Under
/. the proposdl in.S. 1297, however, the Foundation would be
{77 compelled to-contract for reeearch on an a]l—or~n0thlng basns .
. -with regard to patents. -

“Hé went on’ to say that’ the contractors should be essured as to
patent rights before entering a binding contract.- The suggestion that
contractors be paid the full value of facilitiss, experience; and person-
nel wasnot the answer; for it would greatly increase- the cost of research
and foree’ negotmtmns on'a very intangible basis; since no accurate
velue could be pleced on'such facters. - Dr. Bush recornmended

I, moet cases, .a8 & pohcy for,the Foundation, the usual
prowsmne of Glovernment. research contracts; tmder which = -

... the contractor grants a royalty-free license in favor of the =™

~ .. Government would seem adequate.  Such a license should
be granted under all patents covering discoveries or inven-
tions mede in the course of rcsea,rch ﬁnanced by the Founda,—'
tlon SR

I addltlon 113 is to be expected thet a5, ma,tter of pohcy,‘
the Foundstion would require eemgnment t0 the Government
of'the full patent rights to mventions in the fields of particular
importance. Thus,: for -example; : mest: medical research

.~ should:bhe done: undcr arrangements W}nch yleld 10 the Gov-"

..+ ernment the full patent rights. Of course, too, it'is under-
stood that the information resulting from rcsea,rch financed .. -
}Jy the Government would be fully dlssemlna.ted to the pubhc '

of 1te us

(14) Hon, Robert P Pmtterson Secretary of W&r (pp 227H242), and
(15) Hon. James V. Forrestal,. Secreta.ry of the Navy (pp. 243-249),
‘both favored including a minimum of 20 percent of the funds for
natiorial:deferise; - Mr.. Patterson beheved in consultation and taking
the advice-of scientists rather than in a strict one-man control. He
thought :it: advmeble to prov1de for: patent metters by sepa.rate
legislation. .

(16) Rear Adm Harold G Bowen chlcf cf thc Oﬂice of Reeearch
and Invention (pp. 249-255), and(17) Comdr. R. L. Chappell (pp. 255~
258), described the patent pohcy adopted by .the Navy and praised
its success. They testified that the Navy bargained for only & govern-
mental license and left the commercial rights ‘with the concern that
did the research work: The cmployees tco were allowed the com-
mercial rights to their patents. - -

(18)- .- R. ‘Oppenheimer, dlrector NeW Mecho Labora,torles Man—
hattan project (pp: 297-318), stressed the need for freedom in resea,rch
and described how stifling useless security restrictions can be toscience.
He read a staternent of Dr. Enrico Fermi who beheved t.he Work of the
Foundatmn should be carried out-by— - it -

(a,) leevmg extenswe frcedcm of choice'i m orlentmg theu-
research to the scientists themselves; (8) not hampering' the
séientists with secrecy resfrictions except in such cases as
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would ‘be recognized ‘as appropriate by thé scientists them-
selves; (¢) trying to make thée séietitific profession atirdctive
to the young people both in a material way, as, for example, :
by an extensive program of fellowships, and in a moral way
By having them ‘feel that even the most pure seientist fulfills
a function of paramount interest to the community.
- (19) The only witness to oppose the legislation was -Frank B. Jeweit,
President, National Academy of Sciences. (pp. 427-447), - Ha did not
believe that the Gevermment should interfere with:the work: of the
scientists, and that the traditional channels were adequate for research.
(20) Karl . .T. Compton, president, Massachusetts: Institute of
Technology (pp: 621-645), told of the great.necessity for awarding
acholarships and fellowships. ' He. believed -that the vesting. of au-
- thority in a small commission would be both more effective and safer
than vesting the final authority in-a director. ~He declared that he
preferred S. 1285 because it allowed greatér flexibility by the National
"Research ‘Founddtion in handling any patent equities in acéordance
with requirements of various types of situations which would arige”
(21} Henry de W. Smyth; chairman of the Department. of Physics,
Princeton University (pp.:645-657), and: (22) Harold C. Urey; Uni-
versity of Chicago. (pp. 657-663),.told: of the:great:need. for research
in the-fundamental: sciences.  They- told how science needed free
exchange of idess and how.it was hampered by security restrictions.
(23) Howland H. Sargeant, chief, Division  of ‘Patent’ Administra-
tion; Office of the Alien Property -Custedian (pp. 675-6%6), discussed
patents. HBS&ld et EEERNIE T F AN T P E TS PRE E SS
7 Now, I’ think ‘T-would stimmarize’ our' conclusions ‘rathier

: L2

briefly. (1) We are in complete sympathy with ‘the “pro-
- > posals to create a-National Research Foundation. * *.* oo,
oo (2) Our -experience in administering: patents which haye!:
- become the property-of the U.S. Goyvernment. leads ‘to:the:. «
‘gonclusion that it is desirable to _define specifically in. an
legislation that is enacted the broad principles under whic
‘the administration of patent rights would be cdrriéd on by
‘dny agency created to execute a national program for' the
adequate developrment of our techrical and scientific re-
sources. We believe that will be applicable to such' an
agency as you are proposing herg, ds the Nationial Research
Foundation. LT e I RO SR
“ooOurthird conclusion is; our own éxperience leads me to the
- cohelusion’ that a Governmeént agency ‘will make the most:
effective use of the patent rights under its control through the
‘adoption. of & policy of nonexclusive, royalty-free licensing,
. which is, in fact, the programthe alien. property, custodian
‘has been.carrying on. - oo il Lciele na e
(24) Casper W.-Ooms, Comrmissioner of Paténts (pp. 696-705), also
gave his views on patents in'the following swordsy = oo 20
I have never been able to understand why the administra-
" tive burden of this patent program would be‘imposed upon.
" the foundation, for obviously the only purpose  which the
'~ patents procured by the Foundation could serve-would beas -
a policing device to prevent the use of the Foundation’spub-" -+
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Jlished research. in;an, enterprise. th&t mlght tend to promote
-violations of the. a,ntltrust la,ws o ) :

The Chairman: esked S :
“Under: your theory, then ‘no pa,tents sho '

e ;_e_ouéht a.t

... Mr. OOmS rephed il e -

~That is with the exceptlon of those exceptlonal cases tha,t'ji

1 are related in-the further sections of the cuirrent draft of the -
bl “which ‘provides’ for an- eéscape’ clause where there are
s peoullar facilities that are availiblé:only if you do make some’
i riEueh prowsmn For the general: Work of the Foundatlon I" i
 think: patentmg would be & H].lSt&k :

He supported the prmc gles of 8. 1285 .

(25) Paul A. Porter, Chairman; Federal Commumcatlons Commls-
smn (pp. 803-817),. preferred a. smgle admimstrator On the matter
of patents he said

vt Tt seems to me” extremely im ortant that a3’ t]:us cage 1]lus _
E trates the patentable results of ‘Goverriment’ research under-:
- taken pursuant 4o this legislation should not beleft to existing - -
patent legislation, which was designed o meet an’ entirely”
- different " type of research: situation.: Patent iprovisions
ishold be carefully deawn ‘to meet the particular ob] eetivesof .
1 Government-sponsored research and ‘especially to-insure that:
delays in the introduction of new technical advances shall .
.not result from multiplicity of patent olalms Where Govern—
__ment~ﬁnanoed research. is 1nvolved I

(26) Ph’alzp Mwmy, premdent - OI0;in: testlmony presented by
Robert- K. Lamb; national legislative representa.tlve Umted Steel—
Workers of Amerlc&, c10- {pp. 857-871), said:

“‘With regard to paterits, the CIO- beheves that Where the
ta,xpayers of ‘the country prmnde funds for scientific research
“to promote the general welfare, they should certainly retain
“control over the byproducts of these expenditures. To give
‘private corporations an exclusive monopoly of the, results
‘oﬁ"ends American’ democratic prmclples i

He was not in favor of bosrd control. ~ = o
(27) Bernard M. Baruch (pp. 907-923) a,dvocated 8 broad:‘prOgram
of research which would cover many-fields. As to patents, he said:

T believe that the Foundation should be given'the grea.test
:.ﬁemblhty for an initial period, so'its members can experiment
‘with various‘arrangéments which will protect the publié inter-

est without defeating initiative and‘'imagination. ¥ #* %

-~ Where the Government foots the entire cost of an experiment,-;
any patentable results should belong to the publlc rather than ;..
any private interest. ~ '

(28) James -B. Oonc.mt, presuient of Ha,rva,rd UnlverSIty (pp 977-
990), urged favorable action on 3..1285." Ile advocated a broad
program covering various.fields. - He favored a board admlmstratlon
and agreed with; ‘having & national science. Teserve,
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1:(29) 13 I Rabi, Columbia Radiation. Laboratory, :Colunibia Uniz
versity (pp. 990-1001), favored a board administration. - As to patents,
he told about: the-policy of Columbia which lets s man patent what
he pleases.  However, he added, few of the scientists availed them-
selves of the privilege. - They wanted freedom-6f discussion above all.
He believed the Foundation should follow this example of Columbia.
Dr. Rabi was opposed: to scientists being part of a reserve to be called
in:times of need: :He felt that this reserve would be.*just the begin-
ning in which'the scientist will be treated as & tool of the'Government
rather than a man who is devoting his life to trying to understand the
laws of nature and increase our knowledge of nature.”” - ]
:*(30) Morris L. Cooke, consulting engineer in management, repre—
sentmg the- Independent Citizenis Committee of the Arts, Sciences,
and Professions (pp. 1001-1009), expressed the views for th]S oup
He' :recommended vesting powers in a director, but that “both the _
director and the board members be sub]eet to Senate oonﬁrma,tlon
As to patents he said: , \

-~ QOur'’ orga,mzatmn beheves that the patent provisions of

' " the Kilgore bill, S. 1297, should be approved, with speelﬁo

- modifications in relatlon to éxisting laws. “For myself, *

. whatever of value—patents or anything else—which results

" from the ‘expenditure of Government funds should become '
“the property of the Government

(31) Miscellaneous witnesses .

‘Representatives of the medical profeselon a,nd representatwes in
the fields of zoology, botany, agriculture, etc., presented their views:
They all favored establishment of this. Foundation, and: told how
their particular fields could be benefited. ;

A panel of engineers (pp. 705-730) presented views fa.vorlng estab-

hshmg the National Research Foundation. . :

- Witnesses in 'the- social sciences, political sciences, etc (pp 737-801),
presented their views favoring 1nclusmn of the soom,l sciences in the
National Research Foundation.

Five chemists, technicians, and a du'ector of rédearch (pp 817-855)
all favored a National Research Founda.tlon Four were in favor of
the patent policies of 8. 1285, and one in favor of the Government
getting the patents.

Other scientists, eduoatore and mdustna,hsts presented then‘ views
‘o the ‘proposed legislation. Schiolarships and fellowships were con-
sidered by all these witnesses to be of utmost importance. Testimony
of high school students who were finalists in the science talent search
told 10W they mlght beneﬁt from E: Netlonel Smence Founde,tlon :

§. ACTION TAKEN—SENATE"
a. Majority report on §. 1850

i Senate Report No. 1136 from this committee (Military Affairs)
reported out a compromise bill, 8. 1850, on April 9, 1946. Important
or controversial points were reconc:lled as follows;

Under 8. 1850 the National Science Foundation would be headed
by an Administrator, appointed by the President, by and with the '
advice and consént of the Senaté. The Administrator would have
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the ‘benefit' of an:advisory board; also appointed by the Premdent
conmstmo' of:experts serving on'sa: part—tlme basig. -

S.-1850 provided: for allocation of funds to the several Sta,tes ona
basis’ which assured that at léast 25 percent of all funds administered
by the agency would: be: dlstrlbuted a,mong the several States on an
eqmtable geographic basig,

“Fhe committee rejécted the proposal t.hat t.he socwl sciences be
spemﬁcaily excluded: from support by the new ageéney; because of the
demonstrated- interdependence .of . the physical and social sciences.
5. 1850, however, endeavored: to ‘assure that all. social studles sup-~
' ported by the Foundation' would be scientific in character. - -

83,1850 established & central register -of-all ihventions, dlscovemes
patents etc. - Each organization contracting for Goveinment regearch
should 1nake : available to the Federal ageucy all discoveries. and
inventions produced in the- course of the research. It also-provided
that-all inventions ‘in which the (Government or-any Government
agency held any rights, including patent rights, should be' made
available. on - a nonexclusive, royalty-free basis. However the bill
provided protection for the commercial rights of pnvate orwamzatlons
or individuals 'who had' confributed substantially to a particular
development.- pa.rtmkly financed by Federal fuiids. .

As for the report as & whole, Senator Kilgore, as chalrman stressed
the fo]lowmg points: the need for legislation, the need for rese&rr'h in
basic sciences, the shortage of scientific personnel, the financial sup-
port of American science, the scope of ‘basic science to be supported
(including social sciences),” schol&rshlps a,nd fe]lOWShlpS natlonal de-
fense -and medical seience. :

Stressmcr the need-for free commumca,tmn of mforma,tlon he sa.ld'

In.making available the restlts of federslly financed to-
" search, provision must be iricluded not only for ‘ptblicaticn -
. of sclentlﬁc data, but also. for the availability of patentable o
discoveries.’ It soeras axiomatic that when the research is
fally financed ‘by Federal funds, the results of this research -
should be made, available on a nondiscriminatory basis to all
~° possible users. *'* * The bill now being recommended con-
'~ “tains no provision for the modification of existing patent laws
“or the right'of any individual or corporation to pa,tent hold
- transfer, or exploit privately developed inventions. '

The report took. the Vview. that where a prwate orga,mzatlon had
contnbuted substantially to a particulsr invention,.it might retain
such portion of commercial rights as the parties &greed was équitable,
The committee recommended minimum safeguards which: would. as-
sure that the results of discoveries financed by the Government would
be made fully and freely available to-the public.

* b, Minority report
- The ‘minority V1eWS of Senator Brldges were presented in part II

- Hesaid:

.. We do not oppose Federa,l ﬁnanclal a1d to those engaged
" in scientific research but we do oppose Governmenfs control
. and dlrectmn of research in the ﬁelds of science. Such con~
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trﬁl will, wa believe, stultify progress in. resea,rch rather than
aid if,

" The mmoflty report. maintained that too much power Would acerue
to the Administrator and that the patent system would be Jeopa.rdlzed

- Obv1ously, the ‘Administrator, under the provisions of the
"~ bill, will become one of the mo&t powerful menin the Govern-:

.. ment and in the.country. - The bill proposes to add another:
~.-large -agency .to the Government structure. Another-large:. -
~* sector.of our national economy would come under the cen- -

s :-tralization, control, and supervision of Washington. Another -
- field of State responmblhty—eduo&tlon ‘and learning—would. -

be brought under the domination of the Federal Government.. -
- Another huge expenditure of $200 million to:$300 million
“per year would. be added to our: a,]re&dy da.ngerously un- :
bala.nced budget _ o
e w A SR ‘
' Today our educational mstﬂsutlons are proud of their o
independence’ and freedom. " If in a few years they become
dependent upon funds from the Federal Government (funds
.- -over which they have no control) they will not be able to
" resist the authority for dictation of this czar of science—the’
_ - Administrator. Only .those schools ‘capable’ of satlsfymg
* oneé man will receive the Federal money.
The extreme lack of flexibility in the provisions of the bill’
© is 'indicated by ‘the fact that over 65 percent of the funds
- appropriatéd are allocated in mutually exclusive classifica-
- tioms, each intended to buy the support of some. section of
_olr economy
 Under the guise of protectlon for Federal money, the bl
- contains basic reforms in the patent laws which are in con~
_flict with the purpose of the Constitution and that tend t.o'
. eliminate the private patent system, ' U
Reseéarch and development are defined by sectlon 12(a) to -
cover not only basic and theorétical exploration in secience
“but to extend to the experimental production and testing of
.. models and processes. Thus, the foundation may’ finance
' development to the ultlmate producmon R
The Summary of the cost of the program 1nd1ca,tes the size 1 -
“of the expenditure contemplated and the extreme- controls.on
the use .of the appropriated. funds. :It.also illustrates the -
- thinking of those who have operated this Government for, - -
. many years on an unbalanced budget and. placed the citizens -
of the counitry under the largest financial debt in history.

Other objections voiced by the minority report included the follow-
ing: (1) The inventor would suffer under this bill by not en]oymg
patent privileges; (2) if the bill passes, the Patent Act of 1883’s provi-
sions for protection of Federal empioyees would be in jeopardy;
(8) validity of contracts would be impaired; a.nd (4) it Imght leave a
dangerous opening in our security laws. . L ;
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" ¢. Debates and action In-Senate -

3. 1850 was debated in the Senate on July 1 and 2, 1946, st Senator
Kilgore, defending the bill, said that industry was ungble to undértake
much basic resesrch, since such research could show no direct profis;
The ‘United States is aleader in. applied research,: but- he’ warned
against believing that industry could take eare of basic research.. He
declared ‘that the Nation’s strength:depended on.the strength. of its .
scientific resources. He:gave examples of efforts that had been wasted
and of retarded development because:there was no agency such as the
one proposed in S, 1850, Ie said that the Foundation was-not a
research -organization within 1tse1f but Would support and mmate
research in existing institutions. '

In:answer to a:.question by Sena,tor Hart Senator Kllgore expla,med
that the recipients 6f scholarships and fellowshlps Would be under no
obligation to the Government.

The question of the type of administration came up Sen&tor H.
Alexander Smith preferred a board control., He said that the scien- -
tists feel that “they are fo be hidebound and governed by someone in
EVaﬁhmgton who ean tell them what the area of their resea,rch shall

e? .
He proposed a,n amendment substltutmg ”boa,rd” for admlms-
-trator.,” .This was rejected.. .

Senstor” Srith also objected to t.he Sta,te by—Sta.te dlstrlbutmn
of funds. . He said that the purpose was to support basic résearch,
and that. we might not find it"in every State.. He thought. that
scattering would cause second- and third-rate tesults. Senator Kil-
gore responded that good men were found in the -smallest institu-
tions, to which Senator Smith rephed that we would not have to
subsidize every State and. every institution to get those few stars.
He presented an amendment to this effect. It was also rejected.

Senator Smith proposed an amendment striking. out. the entire
section 8, which comprised five or six pages of detailed regulations
with regard to patents. Hé proposed substituting a simple section
8, saying that the patent rights 11 inventions should be disposed of
in a manner consmtent with the pubhc 1nterest This a,mendment
was also rejected.

Senator Hart argued agamst 1nclud;|_ng ‘socidl ‘sciences. He pre-
sented an amendment to this effect, and it was agreed to.” He also
asked for an amendment striking out giving scholarships and re-
stricting grants to-fellowships. - ‘This' amendment was re]ected

S. -1850 was passed ‘on Jufy 3; 1946, by 48 yess; 18 mays; and 30
not voting. -On ‘July 5, 1946, the bill ‘was ‘Teferred  to-the House
Committee on- Interstate and’ Foreign: Commerce, but: due to the

' 1mpend1ng end of the sessmn Was not reported out of comrmttee

4 H.E. 6448, MAY 15, 1946 (MR MILLS)

a Prowsmns

Import.a,nt prowsmns in ‘H.R. 6448 1ncluded the followmg
- (1) Direction. - Powers were vested ' in’ 8’ boa,rd Whmh Would
prescnbe the powers and duties of ‘& director.” .

792 Congrasswnal Record, pp. 3026-8206.



" GOVERNMENT ASSISTANCE .TQ INVENTION  AND RESEARCE 49

:+(2) Information and Inventions. 'Provided that each’ contract
contaln its own-provisions for disposition of inventions, in-& manner
calculated: to protect the'public interest.and the- equmee of the indi-
vidual or organization with which the contract is executed. . “Such

_ objectives ‘might usually be actomplished, within the - discretion of -
the Foundation in particular cases, by makmg freely available to-the
public, -or, if patented, by freely- dedma.tlng to the’ public; inventions
produced -in the -course- of besm or fundamenta.l SG]elltlﬁc Te-
search * *. %7 . s
' b Hearmgs and mgmﬁea,nt testlmony

He&rmge on I—I R 6448 were held before a House subcommttee of
the Committee on Interstate and Foreign Commerce, on Ma,y 28 and
29, 1946, Testimony included the following: .

(l) Representative Wilbur D. Mills (pp. 15—24) told of the benefits
of the bill. He pointed out four fundamental differences between it
and S. 1850 Two of these, he described as follows:" ', *.

Flrst the KJlgore—Magnuson bill vests power in a s1ngle
Admmlstra,tor H.R. 6448 vests a,ll powers of demsmn in g
board of nine: members

The second major dlﬁ'erence between the two bzlls is in the

- handling of patents,. The Kilgore-Magnuson bill contains
‘! five pages of complicated and detmled patent provisions that
__aré made applicable to the scientific work of all Government
" agencies rathér than just the Foundation. In general, the =~
“policy sét forth in that bill is for all Government agencies to
., obtain #itle.to all inventions made during the course of fed:
. erally supported research and development except in cases '
‘" in which detailed findings to the contrary are’ ‘made by the’
. .Government agency concerned. In my opinion those pro-.
. visions impose an undue administrative burden on Governs'. .
" ment agencies and fail to recognize that the problems of all
agencies conducting scientific activitiés are not identical '~
. Also, T think that those provisions fail to recoghize'in an’:
- appropriate way the equities of commercial organizations .
“ and educational institutions with which the Government |
does business. On the other hand, HR. 6448 contains -
-patent - provisions that, are rel&’mvely short and apply only "
“to the work of the Foundatlon a,nd not to eIl Government
agenmes RAE

The Mills blll he edded sta.ted broad ob]ectlves only, 10 Wlt a,dequate
protection-of the. pubhe interest and the equities of- individuals or
organizations, with the Foundation given a great deal of discretion in
détermining ho- those- objectives: might ‘best be achieved. It pro-
‘vided that inventions made by: employees of .the Foundation during
the- course -of “their -assicned : activities; should -be dedlcated to the
'publlc On this point,: Representatlve "Mills added

REL ThHe' purpose of stich’a provision is'to give assurance to or-
. ganizations with which the Foundation does biisiness that
i they may safely confide the résults of their research and de-
. .. velopment activities to employees of the Foundation without
i fear that theirideas might become the basis for patent epph-
cations by the employee for his pereona.l profit.”
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--The third differencs, he continued, is in the prov1s1ons with:regpect
to the distribution of funds- appropmeted to. the. . Foundation. :The
Kilgore-Magnuson bill prescribed rathei ‘strictly the type of distribu-
tion: allowed; whereas ﬁ R: 6448 gives much greater latitude to the
officials of the Foundsmon in determmmg Whmh orgamzatmns should
receive contracts . veph
- The fourth and last maj or dlfference between the two b]]ls conderns
support of the social sciences. The Kilgore-Magnuson bill provided
for initial establishment of a Division of Social Sciences, etc., whereas
H.R. 6448 leaves the:question to be decided at a later date.

- (2) Hon. Robert P Patterson Seoreta.ry of Wa.r (pp 24—31) sald in
regard to patents:

I have given oereful oon31derat10n to the feetures of H R.
6448 which deal with patents. .1 find that sinceé they are not
retroactive and apply only to. contracts executed in the fu-
ture, they are satisfactory to the War Department.  Insofar
as they relate to contracts, they represent current War De- -
partment policy and permit a determination of the proper
rights to be-obtaired in each iridividual case, and maintain
the equities of the general public and those of the orgamz&uon
with which the’ contra,ct. I8 executed.

He approved provisions giving patents to the Govemment for work
completely financed by the Foundation, and making information
available to the géneral public, but giving the patents to the con-
tractor when he has contrlbuted Subetentlaﬁy through past or current
research activities. ..

(3) Edward U. C’ondon Dlrector of the Na’monel Bureau of Stand-
ards, Department of Corneres- (pp. 75-89) read a staterhent by
Henry A, Wallace fa.vonng the provisions of S, 1850. He preferred
an administrator. to a board, bglleved the social sciences 'should be
included, and was opposed to allowing private patents on discoveries
resultmg from research financed by pubho funds. . _

(4) Muiscellancous witnesses, . - '

Most of the ‘witnesses thought that H.R.. 6448 was a Well—drawn
piece of legislation, Those who especially favored the type of admin-
1stration (a board rather than a director) and the patent provisions of
H.R. 6448 as opposed to S. 1850, were— " -

Dr. C. E.” MacQuigg, repreeentmg the Englneermg College
' Research Association (pp. 31-33).
W. John Kenney, Assistant Secretary of the Navy {pp: 41—46)

* Vannevar  Bush, president, Carnegie Institiution of Washington,

- and -director of Office of Sc-,1ent11’t%1 Research and Development
e (ppUAT=55Y.
e Homer W- Sm1th professor of phys1ology, New York Un1vers1ty

= College of Medicine {(pp. 55-59).

John ‘F. Victory, ‘executive ‘secretary of the Na,tmnal Adﬂsory
Committee for Aeroriautics (pp. 61-64)."

George. E. Folk, representing- the Natmnal Assocla.tlon of Man-
_ufacturers; (pp. 65-68). .

Detle; )Bronk d1rector Johnson Research Founda’mon (pp.
68-72

“*  Rev..d. Hugh & Donne]l C S. C premdent of Notre Dame Uni~

. versity (pp. 89—«94)
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‘el Actlon

No further legislative actmn was taken on H. R 6448 or 8. 1850.
Thus, all: billsion o Natlonal Selence Foundatlon d1ed at the end of the
session, s
D. SOTH CONGRESS IST SESSION

1. IMPORTANT BILLS INTRODUCED—-—-HOUSD OF REPRESENTATIVES
S 8. HR 942, January 14 1947 (Mr Ce]ler)

( 1) D1rect10fi ‘The orgamzatmn to be headed by an Admxmstmtor
appointed by the President. . .

2) - Information ~and mventlons “Each contract for federa,lly
.ﬁnanced research entered into. by any Government agency should pro-
vide that all data on inventions and patents produced in the course of
such research be made available to such agency, which in turn should
make such information available to the Administrator, All inventions
and patents in which the United States holds any rights should be
made available on a nonexclusive and royalty-free basis. Inventions
and patents produced in the course of federally financed tesearch
should be dedicated to the public, unless retention of invention and
patent rights wag speclﬁcellp prowded for in the conmect W1th the
_prlva.te orgamza,tlon : . - : :

b “HR! 1815 February 10 1947 (Mr Case)

(1) Dxrectlon The organization to bé composed of 48 members
appointed by the President, who would elect 9 members to form an
‘executive committes, The executive committee would appomt 2
Director.

(2} Information . and -invehtions. Each  contract. for federally
financed. Teseareh executed by the. Foundation should. contain pro-
visions governing disposition: of inventions produced thereunder in a
manner calculated to protect. the: publié interest and the equities of
contractors.  ‘Inventions produced by employees.of the Foundetmn
should.be made freely available to the public, .- L

c, HR 1830, February 10, 1047 (Mr. Mills); H R, 1834, February 10,
1947 (Mr Pnest,) H. R 2027, Februa,ry 18 1947 (Mr Heys)

These bllls Were 1dentlce1 to H R 1815 ‘ N
o d. H R 4102 July 8 1947 (Mr Wolverton)

Thls bill was reported out’ of the House comrmttee after consniera,-
tion of the above-mentioned b1].ls It followed the lines of H R 1815
and the identical bills.

(1) Direction.”- Powers were to be vested in ‘a Board of mne, Who
'Would appoint a° Director who would be responsible to the Board."

- '(2) Information and inventions;  Each contract should ‘eoxitain
‘provisions, consistent with the laws affecting the issuance or use of
patents, governing the disposition of inventions produced t.hereunder
'-m a manner calcula.ted to pretect. the pubhe mterest
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2. HEARINGS AND SIGNIFICANT: TESTIMONY—HOUSE OF
REPRESENTATIVES

Hearlnge were held before the House Comn:nttee on Interstate a,nd
Forelgn Conlnlerce on March 6 a,nd 7 194'? e

g

(1) Represenm{we C‘harles A Wolfaerton chalrma,n opened the
hearings, pointing ‘otut that all groups agreed ‘as 0 tho need for the
legislation, and the question to be settled was the madter of. the form
it should have. -

(2). Representative Emanuel Celler .(pp., 23—27) “discussed parti T
of his bill. In the administration and organization of the Foundatlon,
‘H.R. 942 provided that it be headed by a single Administrato
pointed by the President with the approval of the Senate, who wotlc
‘be . responsnble directly to the President ‘and ‘through “him 'to . the
Congress. ~“As for the inclusion .of soeial sciences, he said that the
“physical sciences were far more advancad than our ablhty +0’ organize
‘ourselves socially. ~As for the distribition of 25 percent of all research
funds on the basis of State quotas, he said that States would be able
‘to, share effectively in' work if, from thé béginning, this portion ‘were
distributed equally. And, as Tor the full and free publication of the
results of federally financed research he believed that ‘wherever the
public put up the money for a research project the.results, including
patents, should either be freely available to all users or, if controlled
should be-controlled by a public agency.. v

'(3) Hon. Robert P.” Patferson, Secretary of War (pp 27—36 ) BX:
plamed his preference for the four identical - bllls As to admmls -
tlonw-" '
wilesl® R A ] would: give  great weight ' to What the: 1eac11ng.
sclentlsts familiar -with .organizations of 'this type:would say.
would work. best *:* * By: their. achievements :during  the:
“ywar; they have shown, the leaders of them, & great:skill and
'fr'a,bﬂlty and eompetency in’organization: ard ot ‘just: theo=

rists (ﬁ laboratory people, but a-high:degree of statesmanship. iz

- as well.

Oonce.rnmg patents he sald

* % % these bills should not in eny W&y mterfere Wlth the
existing patent laws. . If thére is to-be legislation''on the™
atent guestion, it should be entirely apart from the estab-

ishment of a National Science Foundation. -

{4} Edmund E. Day, president of Cornell -University, chairman of
,Intersoclety Committee on Science Foundation Legislation (pp. 49-
68), spoke for his committeé; saying that a National Science Founda-
tion was of utmost lmportance _Emphasis should beon fundamiental
research rather thah. applied science. He advocated administrative
freedom; -the, type of administration which would give the largest
‘measure of discretion.. The caliber of men chosen to dn‘ect the
.Foundatmn would be most important. ; .

In regard to patent provisions, he said’ that there had to be s some
gssurance that money poured into the early stages of the development






