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Have chaiiged: biit ‘otheér: Tactors “are “aliiost identical: >+ The  parallel
between the factors there mentioned, the ‘dauses and: the’ suggestad
cares, tiarny of them are as epphcable today as they were then, strlk-
mgly similar, :
“Afd the Commlssmner’s'report for: the Patent @ﬂiee for the current
fiseal year adopts and carries forward the réquirenients: for thie pro-

am that are pointed out thers. - He will spedk-this'afternoon and
i ‘the report which he will give, which he has graciously given:me &
copy-of, many of the things which the examlners know through dally
contact are strikingly emphasized . g

‘ Tomiost of that report we'can only sa,y a8 heerty aitien. T Would 11ke
to ‘make only '8 or 4 points, Whlch seemf 0 e a,nd to the members of
the society: to be important.: { 1

First T'would like to:answer' s questlon whidh was- asked “Wﬂl the
examiners say practicallythe same as the Commissioner sa,ys? Won't
the Commiissioners speak for ‘the ‘examiner?” The answer iz, “Not
necessarily.”  The exdamirers are’ people who see in their: daﬂy work
the’ thmg;s that- Hold them up:t Why can’t T ‘get:this out faster?
Why ‘can’t: I-do’a bettérjob - or the inventor? In ‘many instances
they ‘are not in a position to do anything about'it. - They don’t have
the Tesponsibility to the ddministration that the Commissioner has:
Their responSIblhty I8 narrew one, to do a good ]ob in gettmg out
applications.:

So they see some thmgs from a shghtly d1fferent v1ewp01nt Many
they agree on’ heartily ‘with:the: Commissioner,. Many of the thin
which canimprove administration withinthe Office, which:ig the only
problém we are dealing with as aSociety at the moment; the Cormis-
sioner has accomplished by's administrative operatlon and I believe the
examlmng corps will agree ‘with:me in saying that no commissioner
in recent: years within: our knowledgé has been more eager Or INoTe
consecientions  in makmg such changes  'asiare -administratively
possible to improve the operation of the Office; ‘make it more eﬁ'ectlve,
more helpful to attorneys; inventors, and everybody involved:’ =
- ‘There are somé changes; however,: thatare ‘beyond his power!: Some
changes are possible: or?ly through legislation. - Two-or three of thess

I: should Jike -to !say ‘a hearty amen:to:havé:been: emphasized b;
others ‘Mr. Ballard for:thé NAM said: he-felt there was a neeg
for greater emphasis on the fact that the patent system-is:dominantly
for the public; not for the mventors or: the ma,nufacturers but :for the
public asiarwhole: - ‘

I have sensed and others ha.ve sensed somet]mes a feelmg that the
Patent Oflice was primarily for'thie benefit of inventors. T think'that
overlooks the fundamentil ‘purpose-of: the patent: system., Tt is for
inventors insofar as theéy-contribute to the pu%lm good That is some-
thlng that we might well-bear fnore often:in mind.:

* Aisécond, point -was emphasized by’ Conuressman Lanham and that
is that'né oneiyear ctire can. produce the long-term beneﬁt needed for
the greater effectiveness of the patent system.-:

It is o lonig térm thing.: It 15 a-matter that:takes 5 or 10 ears to
aeeompllsh and only-insofar as the Congress:realizes:that,’ goes not
attempt to solve it in 1 or 2 years but sets up a long term program
and does everythingtieeded-to ca,rry out tha.t rﬁ)o g term progra.m ‘can
the niecessary changes be effécted. : SRS
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That second point is the necessity for a long term program carefylly
planned and carried out year by year. -

Another. point which the Commissioner Wl]l cover and which per-
haps has already been discussed in connection with other legislation is
the tremendous.need for greater classification. I think anyone who has
had experience as an examiner realizes that a great deal more time and
money spent on classification of all that has been done in the sciences
in the past will so narrow the field of research which each examiner
must go into that a great amount of time and money can be saved in
the actual examination of cases.

That is the purpose of the cIassﬁcatlon System and 1 thlnk it is
‘the unanimous feeling that -more time and money spent on classifica-
tion will be immensely helpful in saving in other regpects:. I think
the Commissioner’s talk will go a little more fully into that.

But to the examiners that is tremendously important.

Another thing which the Commissioner has spoken of, and 1 thmk
Mr. Chairman, you also have mentioned, is the difficulty which the
Office faces in holding its- older and .more experienced examiners.
Under present conditions, a- man: coming into:the Office; progressing
upwards to a GS-12, may in the course of .6 years receive approxi-
mately between seven and eight thousand dollars,: If he remains for
16 more years, under present.conditions he may hope to get as much
as 8 thousand doﬂars more ab the end of 22 years than he was gettlng
at the end of 6.

For a man 6.years out of: collecre havmg a w1fe 2 or 3 chlldren er-
haps, to face the prospect.that. 15 years hence he: will be getting only a
thousand dollars more than he is now, when he will have children te
send to college to educate and. the cost is $2,000 5 year to.educate one
<child if.you try to.do it—the child may help——ﬂ: isan impossible situna-
tion. .So the young man, realizing that 15 years' from now, under
present ‘policy and legislation; he just-cannot:get eénough; to send
his children to get the ediication he had, necessarily turns to the out-
side. He goes outy he finds Bell Labs or: Radio Corp. or any of the
other thousands oficompanies-and attorneys around:the country of-
fering right now.eight or nine thousand’ dollars; which is the most
he can‘hope-to get unless he goes on to administrative work in 15 to
20 years in the-office, they are telling him:that within a matter of 10
years, if he is'any good at.all, he will be worth $15,000. .

“A-man in. fairness to, his own. family: carinot: refuse that sort of
E))ﬁ?er, recrardless of how much he mlght WlSh to remain Wlth the Pa.tent

fli ce. Ll g
. Theré-are many men 'WhO Would hke to stay'in the Patent Oﬂiﬂe
Who simply-can’t.dodt in justice:to their Families because long-term
salary levels ‘will not go high enough 'to: permit: them to glve to thelr
chﬂdren oven the ediication their own JObS Tedquire. . s i

I don’t-know: what:the remedy is: A comm1ttee of the soclety is
lookmg intothat now. -There:is always g posslblhty ‘that- there may
be a change in the Classification. Act, ~You folks in the Senate.and
House have ruli into.some.difficulties on that score within the last year.
Maybedthere can be changes made When the need for the change 1<=
reahze

- Pogsibly some system may be set up such ‘a8 that set up for hearmg
examiners in the Civil Service Commission where they have highly
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'mtelhgent and tra.med men {0’ meet the needs of the ]ob Whlch are
very tough.
Another possibility which we have discussed is'the one which has
been. discussed in Congress also, the need for a'change in the Classi-
‘fieation Act'in the direction of making salary levéls not absolute, but
setting limits within which a salary board studying salaries outside
and in industry and in other Government e,geneles, may say that for
the effective retaining of eXaminers, for a life careér in the Office
using them when the'y are most valuable keeping them during their
useful years, we must have these higher salary levels. Another possi-
bility then would exist if the Clasmfication Act were rev 1sed to malke
- salary levels adjustable within the prescribed lLimits. “That is a
problem which needs legislative solution and anything you folks
can_ do up here, the Patent Office will immensely “benefit from.
‘The last point I want to make spotlights a problem and a body of
comment which perhaps no other organlzatlon, mo individuals, can
make with such clarity and deep conviction as the members of the
society, because we see 1t in our daily work, and that is this.
It enters into three of the questions, Mr. Chalrma,n, which are in your
openmg remarks. Your third question is, What is the underlying
reason for the high morta.hty of patents and what can be done to
remedy it?
Your fourth point, can the cost of htlgatlon bo reduced ! The sixth,
of course, relates to Patent Office administration.
Fundamentally the problem is this.  Applications come into the
Patent Office from inventors who want patents as quickly as possible,
Congress has said to the Patent Office, you may have this much money.
So by force of circumstance, the Cornmissioner has to say to the Office,
we hdve this auch money, we have this much work to do, we have
_ to do the work ag best we can within the limits of the money available.
‘And if we have only enough money so that each méan can put 15 hours
on 2 case, or 12 hours or 10 hours or 6 houis, if that is all the money
we have, then we just have to average out and quit When the time
allotted any ore case runs out.
It is & matter of common knowledge that the examiners ate highly
conscientious individuals. Many of them feel, many of them in hlgh
places feel, that we cannot conscientiously do the kind of work that
will turn oub patents that will hold up 1n court until more time is
available to doa more thorough job. We will do the best we can. I
have never known a more cohscientious group.
Senator O’MAHONEY Has the Budget Burea,u opened 1ts ears to
your plea? '
‘Mr. Wamitsors. T beheve, ‘Mr. Chalrma,n that the Commlssmner
has spoken to the utmost limit which he feels that he can w1th1n the
llmltatlons of his adminjstrative position.
Senator O’Manmoxsy. I am sure the Commissioner will Welcome the
gportumty on the invitation of the chairman to diséuss the problem

the Patent Office with tbe Bureau of the Budget We know, of
course, that the Bureau of the Budget places its ceilings upon every
burean of Government and yot are %orbldden to—theé word *lobby™ is
used—to lobby the Congress to get more money than the Budget
Burea,u allows you
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....Of course, you are always free whenever a Member of Congress asks
for specific information to tell the committee what you have asked the
Bureau of the Budget to give you. .

"-_That is.the only way we can get a real plcture of the needs of the
Bureau from the point of view of the men in command of the, opera-
tions of the Bureau.

I say that just so that you ma,y have it in your mmd When you come
_to talk, not toinvite you to talk now unless you desire to.

Mr. Warson. I could extend a cordial invitation to you to. attend
a hearing on Thursday morning this week before the Bureau of the
Budget along with myself and others from the Patent Office. .

. Senator O’Mauoney. Have you that auth011ty9

. Mr. Watsoxn. I don’t know.

‘Senator O’MaHoNDy.. X thlnk there is an Iron Curtaln there ’vIr
‘Commmsmner L EE .

“Mr. WarsoN, Maybe so : '_ ', 1" : ' ' : " .

Mr. Wirtrmore. . The question comies down to this. " If you Want.‘a

house you will say to the contractor for how much can you build me a
house? The contractor says, how mitich of a house do you want,? When
it comes to the question of how good is a patent, we can only say tha,t
it is as good as %ongress feels it shoild be and provides money to
for it. We will do as good a job as we possibly can. I know o
more conscientious group, no group that suffered more when they feel
that they must of necessity stop short of doing a proper job. It is
& problem that, is not capable of easy ‘solution or <£scussmn If the
comumittee intends to give more time Jater to details of such things,
the soclety will be glad to cooperate in _giving information. There
are studies we have made that don’t need to be introduced now. How
good is a patent, how good must a patent be to have a greater percent-
age sustained in courts2 I think that involves two decisions, .
" First, it isup to ‘Congress to say how good patents shall be, Second
it is up to Congress to say, once it has set the standard, “We will give
you nioney enough to accomplish this sta,nda,rd ? And I assure you
that the examiners will go all the way in trymg to do as good a ]Ob
a,stheContrresswﬂlpermlt e

Thatigall. ' Lo . '

“~Senator O’MAHONEY Mr. Whltmore, are we to dra,w the conclu-
sion from what. you say either (1) thaf patents are humedly issned
without stifficient: study or that (2) because there is not time and
money enough to make a thorough examination the work is delayed
and the backlog built up. . Which is the resuli?

“Mr. Wanrrsrors, I would say that the bulldlng' up of the backlog
is a result of the conscious feeling of every examiner at every level, the
man who does the work and on through the Comnusswner, that we
should do a good, conscientious job; and it i§ in endeavoring to do
that, and not to do the quick, superﬁcml a,pproach just for the sake
of progress, that we {ind ourselves so far behind.

The backlog is lirgely a result, of trymg to do an honest job that
Wﬂl be the right thing for everyhody,, =

Senator O’Mamoney, Then you do not want to suggest that patents
are issued preématurely and hastily and after 1nadequa,te exammatmn
because of the desire to get them out ?
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My, 'Wirtsrore. In general I'domnot wish tosuggest any such thing:
The only thing T say is:that the pressure to geét them out is'very hard
to resist and that we are doing the best we can, and. it is only because
we are trying to do such a conscientious job that we are so far behind.

A yes or no answer to that might be misleading.- May I add this.
There are some in the Office who would say simply and flatly. that
We aTe turnlng out the best patents Whlch the present cxrcumstarnces

ermit. '

P There are others, 1nclud1ng most of the more experlenced examlners,
who would say that:while the great' majority of patents-are issued
after ‘adequately thorough ‘examination and in accordance with a
reasonably hlﬁ‘h standard, the many causes of pressure in the Office
under present circumstances do introduce the necessity of being. con-
stantly on guard against any weakening of this reasonably hlgh
standa,rd if the standard-is to be maintained.

“Senator O’Mamoxey.. One of our questions concerns the tendency,
or the. alleged tendency; of the courts to hold patents mvahd

- Mr. WarTMmore. - Exactly, that isthe point. * '

--Senator O’Mamoney.: So L desire to know What your oplmon 1s and
that of your fellow examiners-as ito’ whether. er not the work in. the
Patent Office is'so hasty that the courts are right and you are wrong:

- Mr. ‘Warrsore. I -don’t think any'single answer:canibe given: .l
thlnk it is a matter of degree. : T-would like to. quote, if I may, one
: conversatlon with former Commissioner Ooms. .

In.1947, at that:time, there was criticism-in Congress because cer-
tain hgures seemed  to indicate that-the Office: was not- doing: so good
a job. There were fewerpatents being issued. Theorder came'down
“We will have to get out inore actions.” L had an appointment. with
Commissioner- Qoms: and we talked .about that question.. What is
the effect going to be? - If we gel out move actions, will it muvnwbly
Weaken the work that goes into each patent or can you accomplish. it
by ehm_matln%; some needless things?’.'Can:we cut out questioning
formal effects? = Can it:be donet.. ' He, said, frankly, “I don’t think it
can.” It seems to me that. there is-an explanatlon of-why the Office is
tumlng out, mumerically: fewer patents, but I have not beeri able to
find the answer.” He had been in the Office & yeirs, and you just-can’t
learn everything about the inner Workmgs of an.office within 2 years.
But, said he, if Congress wont give us any more money we will: have
They are golng to.gay thisdsn’t a real need.that you are showmg us,
ib:s just because you won't ehmmate the inefliciendies.. ..+,

He said, “T don’t think:itis. - AsT go around the Oﬂice I see. these
fellows Workmg ard: T thmk there 1 a ldgical basic veason for-it.
But,” said he, “if Congress won’t: glve US any more money we W1]l have
t;o do it, and hope that the results will not be too bad.” -

Tha,t is'the reason that this article that Mr. Wahl 1ntroduced was
ertten, and it was used by. Commissioner Kingsland and the Seiiate
Judiciary . Committee at that: time. - The: information which it con-
tained, which was the result of many people_cooperating: with -me;
although I wrote it, was largely responsible I think for i mcreasmg
a,ppropnatlons the followmg year by a millton and. a half; dndthe
Commissioner’s report for 1954 shows it was that incresse in appto-
priations in 1948 and 1949 that took us over thiehump and startedus
improving again, It was the decrease in appropriations begmnlng



90" . AMERICAN 'PATENT ; SYSTEM

about in 1951-52 that again put us behind. I believe:that whether.
work -on ‘too:many: patents is.too hasty is. alwa,ys a,ﬁ’ected by the
a.dequa,cy of appropriations. -

“Senator O’'Mamoxty. You referred o the testlmony of Mr Ballard
that the patent system must be regarded, in the first instance, as being
designed to serve the public good a prlnc1p1e whlch he said and you
said should-not.be overlooke

Have you in your expemence seen any ewdence that the pubhc 000d
was being overlocked?.

- Mr. Wemnrore: I have heard thlS questlon dlseussed In general
I think it has not, .But I have heard this legal question discussed.
If there are 150 million people in the public, and the public has the
right to the accumulated scientific knowledge which is within the pub-
lic domain at the present time, and an inventor comes in, and there is a
reasonable doubt as to whether a certain claim in an apphcatmn de-
fines something: patentable -over what was previously kiown, should
that reasonable’ doubt be resolved in favor of the 1 inventor or should
it be resolved in favor of the 150 million people, members of the pub-
lic? - That is an oversimplification of the problem which I have heard
very often discussed and which: I do not care to comment further on
other-than to say it is & question ‘which often rises in the minds of
examiners whether that particular phase of the patent law is fully in
line with the fundamental purpose of the patent system.-

Senator O’'MamoxNey. Well, is-there any evidence that the- patent
system as it presently operates works primarily for the benefit of the
applicant or primarily for the benefit 'of the assignee of patents which
have been issued in the past or primarily for the benefit of the patent.
lawyers who practice before the Patent Office? =

- Is there.any:class of persons appearing before the Patent Oﬂice
g}ettmg the better of the aw as 1t now stands and should there be any
change? -

Mlg WHITMORD I Would thlnk there is- Very hvttle ehance of that
As you look around you see who is benefiting from inventions. There
are a half million people employed in the aircraft industry. These
are a half million people employed in the automobile industry. That
is a million ‘people deriving employment from- inventions which in
their early stages- were deve]oped under the encouragement of the
patent system.

‘Theré may be some tran51tory benefit for the inventoy, manufac—
turer, or attorrey;: but in the long run thére is no questlon about the
public reaping immensely important benefits: :

Senator O’Mamoney. 'When you and Mr: Ballard speaking for the
NAM, warn the committee to be sure that the atent system must be
oper&ted for the public good there must be in tﬁe ‘back of your minds
some sort of a Teeling that it is not being operated for the pubhc good?

Mr. Warrmore, Onlya need for alertness, I think.

= Senator O'Maroney. Tt is only- & general ‘statemert then, and rob
de51gned to pomt out a ﬁeld mto Whlch we' should send our 1nves—
tigators? -

Mr. Werrsore. T thlnk not. T don’t thmk 1t is tha,f mgmﬁcant

Senator O’Mamoxney: Is-Mr, Ballard hereﬂ oy

Mr BALLARD Yes I any here ,
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“Senator O’MaHONEY.: Would you gwe your answer to these ques—
tlons Mr. Ballard?

‘Mr, Batnarp, I'made the statement that the patent system is se.t up
entirely for the benefit of the public. T heard the statement here
that this overlooks:the fact that it benefits algo inventors.. I think:T
heard ‘it about right. I think that this criticism-overlooks-the fact
that my statement indicated, I thought quite clearly, that the publicis .
benefited by benefiting the 1nvent0r by giving him.the reward which
the law offers him forthe job he does for the benefit of the public.

*Senator O’MAmoney. My question was whether ‘that statement
made by you and repeated by Dr. Whitmore is an indication. that either
of you believes that the pa,tent system as presently opemted does over-
look the public good.:

“Mr. Bavtarp:: The: patent system as: 1nst1tuted in the law does not
overlook the public good. The administration of the patent law, due
'to human infirmities’ sometimes has failed to give the public the Good it
might have gotten. That is partly a human frailty and: partly the
lack of equipment and men, but my emphasis-oh that point in my state-
merit; arose from the fact that we heard so much lately a,bout the i in-
dependent inventor needing something very special, = v

I think that point can T, overempha,smed 0 the: extent that the
pubhc interest might be submerged or damaged ‘tosome extent by it.

_"Senator O’Masonsy. In other- words, you ‘are now.saying that we
should be eareful not to do too much for:the independefit inventor?

_Mr. Barrarn., Not at the expense of other mventors and not in-any
case at the expense of the public good.- ,

Senator O’Manoxey. What danger Is’ there of that? .

© "Whire do you see the danger? '

M, Batzarp. I wish 1 could answer tha,t questlon deﬁmtely I
read a Fortune article not long ago centered around the idea. that
the independent inventor was not getting what he:ought to- get::-

- Senator' O’Manoney: T have’ ‘often. wondered whether that maga-
zine 'is % magazine - dealing - with . predictions: like “the- old time
astrologers or whether it is a magazine dealing with: facts. - :

£My,-BatiLarp. - Believe me, I hold no'brief for that magazme T had
oceasion to criticize an article they published  unmereifully. T -did
see this idea there, and I see 1t in the arrenda. of thls comm1ttee, and
I hearit: wherever-T golon

~Senator O'MAHONEY. You have told us what I was seekl to ob-
tam You find something in the:agenda-of the commtitee. 'We will
give you u little bit of opportunity later in:the hearing to. develop

that thought. - Ithank you, sir, for having responded. We Wﬂl now
proceed with. the Patent Office: Society - members. .

- My, Warrmorn. ‘Mr::Chairman, that concliides what I thlnk are the
most important points of the thmgs we wanted to emphasize. We
have-one’ advantage-~Mr. Wahl-and: Mr. T.aPointe: and- myself—all
represent pecuharly employee viewpoint-andif theré are questions
which you or others wish to ask now ér at any other time which we or
thedsoclety or any other employees can fmswer, we W111 be very happy
to-do so :

: Senator O'Mamonwy, I. Want to ask you 1 or 2 questmns _nd then
I will gl Mr. Caplan to take over, °,. . . '

You spoke of the necessity for 2 long-ti % ogra,m a8 ou h 1 {m-
mediate ]%etterment could not be attained. Is t at your feelmg? o
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.- Mr, Warrmore. ‘That is inevitable, ' [As the-article in 1947 pointed
out and as I think the Commissioner’s talk this afterrioon will make
transparentlyclear, you can boost the budget by two and a half mil-
lion this:year and you will still have a bigger backlog next year than
you have now,; because the momentum  of accumulating work and
lack of :available personnel will not stop it from growing within the
short space 0f months.or a year ; but within 2 years; with the expanded
personnel which apparently Congress is how dlsposed to give us, if
they -c¢an follow through, if the Patent Offica can follow through along
the lines which the Commissioner requests, the improvement will show
up, not next year: biit :the following year and perhaps in.5 years we
will be down to-a reasonably eurrent basis. . . .

Senator O’Mamoney. Then you speak of the need of a better classi-
fication system..: Does tha.t ‘mean . that the present clasmﬁcatlon
system is ;poor? -

Mr. ‘Warrsore, Tt means only that 1t is ma,dequate There has
not been enough tirme, there have not been’ enough personnel avallable
to'carry out the principles which are known. .

- .Senator O’MAHONEY. - When was this system dewsed the one that
you now have? . . -

- Mr; WHITMORE: The clasmﬁcatmn sysi:emE

.+\Senator O’MAHONEY Yes.

Mr, WairmoRe. Tt s . robahly a O'rowth trymd to meet the de-
mands I think maybe- Mr Federlco knows more about the hlstory
of that than I'do. . -

Senator O’M4aHONEY. I am trymg te ﬁnd out Whether or not th;s
is an ancient system that:néeds modernization. .-

Mr, Wrrrmore. 1 think Mr. Wahl, who-is. premdent of the soc1ety
and is in that area,, 18 much more. quallﬁed tha,n 1 am. to answer that
quéstion:’ o7 b 5o i

Senator: O’MAHONEY.;MI' WahH

= Mr; Wan,: My daily: work in the Patent: Office is in the CIa.SS]f!Ga.-
tlon group.: In-answer to your question, the-current system of classi-
fication that we: use in;making up new or revised classes has.been in
use’ for perhaps about the last 10 years and was developed. under Mr.
Malcolm: Bailey, supervisory examiner. . That system, of course, was
developed .over a.period:of years;but we only need to:‘'go back a:few
years beyond the 10 years and we find a classification_system. based
upon named-devices arranged Iargely in an alphabetical order.. Take
the class of abradmﬁ for example “grinding.”: . ¥ ou can look through
that schedule of subclasses and find it is arranged on. an alphabetical
basis; which means that the examiner in -order toldcate prior art had
to be able to know what: that particilar classifier would call a particu-
lar machine by name. ‘That way he eould_ then get 1nto the prmr art
for research : purposes. ©. v S

":Senator O’Mamoney: A former Commlssmner ‘now p1 actlclng pat-
ent ‘law in:Chicago, Mr.. John Marzall,in' a paper whleh he has sub-
mitted to this committee makes the. stafement:. . .. :
* The Glassiﬁcatmn Division "6f thé’ Patent Office’ durmg ‘my' teTTh a8 Commls—
smner of Patenfs was 2,000 man-years behind. :

My, Wars, That is ‘right, siry becauqe the classes as'T Say lip to
about, 10 years ago just grew and, as & ‘matter of fact, most of those
were created ina ‘s;purt of actnnty back in 1908—-10 Most of the 300
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clagses we now have inthe Oﬂiee, which cover all of the eOncepts ofthe -
human mind in science, most of them you will find dating back about

50 years. We have within the past 10 years tried to modernize much’
of that.,  But that takes a huge amount of time and, as Commissioner

Mazrzall indicated, the reasonable estimate of that indicates that it

would take many man-years to bring it up to date, and the only way’
we can do that, of course, is if we have adequate personnel under ade-

quate approprlatlons to do it.

Senator O'Mamoxwy, If the classification system is as defeetwe ag’
this description portrays then it means that we will continue to have
a backlog until t%at classification system is modernized because there-
can be no adequate examination of a patent w1th0ut an’ adequate
kmowledge of the prior art; is that not correct? ,

Mr. Wanr. Yes, sir; that 1 is correct. ' T would not say that is the"
sole contributing factor but it is one of the ma] or factors.

Senator O’MamoxNey. No. e

"Mr. Wanr. In the classifcation work we are lso- cauvht in thlS
pressure squeeze, you might say, to get out production. Needless to
say, those of ug who are engaged in the classification of the patents are
not engaged in the daily” produetlon effort of the Office. In other
words, we make no contribution to reducing this backlog in terms of
daily production. Our contribution as we reclassify a class becomes
apparent when the examiner starts Using that clags. .

Especially during periods of decreasmg employment in the o
fice, the nef effect is to put every available man on the production
or the examining operation; the result is that our Classification Divi-
sion shrinks in manpower down to the point where we ¢an do no prac-
tical good insofar as even keeping up w1th the current  output Of
the examining corps.

Senator O’Manoney. ‘We would be very happy to have you. congult”
with the cther members of your association an g prepare for the com-
mittee a brief but explicit statement upon this very nnportant sub]ect '

“Mr; Wanrn., We will be very happy to do that. R a

“Senator O'Mamoxty. Now, Mr. LaPointe. .~ - '

" Mr. LaPornTe. T don’t believe I have anything addltlonal to con-
tribute to what Mr. Wahland Mr. Whitmore have brought forth with-
the possible exception of a brief description of our working conditions,

“They are pretty anthuated in some guarters. For example, I work
in & room 18Pby 22 feet in size, we have three men working in'this poorly -
hghted room. 'When an attorney or an inveintor comes in for an inter-
view, he'doesn’t interview me, he interviews everybody in the room be-
cause Nobody else can work while he isin there. = )
Oghat is just one example of how we have to Work in the Patent

ce. ‘

“Senator O’MAEONEY Where ig the Patent Office ! v o

““Mr. LAPor~Te. The Patent Office is situated in the north end of !
the Commerce Building, 14th and 15th Streets between Pennsylvama
and ‘Constitution Avenues. - :

“Senator O’Mamonzy. 1. Témember very “well the'old Patent Oﬂ'iee"
when I first came to Washington and I remember “when you were
moved out of there; but'T didwt know whether or iot you hiad ‘acquired
guarters ih what was assumed to be, when it was'built, one of the largest .
and most ‘commodious’ buildin, s that the Government ever had, “the,
Department of Commerce Building.
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. Mr. LaPornte. - Of course, at the time World War II started, the
Patent. Office was moved to Richmond into some tobacco warehouses
down there and functioned there for a number of years and at the
close of the war we came back to Washington. T don’t think we have.
rf)xrgr quite acquired the total amount of space since the war that we had,

efore. A S o B

“Senator O'Mamonky. Mr. Lanham, former Congressmar Lanham,
since you recommend that the Patent Office should be made an in-
dependent organization, you will have to bedar in mind that you will.
have to recommend also a building adequate for an independent.
organization. .. e Lo o

- Mr. Laxaax, That would be a

, ‘ art of my recommendation, Mr.
Chairman, and may I comment briefly onl or 2 things that have been.
brought out by these gentlemen % S o S

" Senator O'Mamoxex. I will be glad to have you do so. T

Mr. Lawmay. 1 may saj somet}%ihg- that may be in their minds but.
delicacy would preclude them from mentioning. = Pérsonally I think
there is and bas been on the part of Congress a lack of understanding-
and appreciation of the importance of our patent system, what it has
meant, what it now means and what it must mean if we are to maintain_
and retain our preeminence among the nations of the world industrially
and other ways. You ask if the interests of the Patent Office in those-
important aspects are being in any way overlooked,  May I suggest.
that, in my judgment, there is one important respect in which congres-.
sional consideration of patent problems can be very greatly benefited.

Formerly we had separate and independent patent committees in the-
Congress. Now what is the situation? ' Under the Reorganization
Act the consideration. of patent proposals has been turned over to.
subcommittees of the Judiciary Committees of the Fouse .and the
Senate. .. - . : . L,

Now, T make no criticism of those subcommittees. They have done-
the best they could.  Our Committées on the Judiciary are greatly
overloaded with work, and. the members of those eommittees serve on.
several subcommitiees. Not only that, but from Congress to Con-
gress the personnel of those subcommittees constantly change, and so.
we. have not been able to.develop in the Cohgress, with the exception.
of yourself, who is quite familiar with. our patent problems, and
some other Members-of the Congress, any Representatives or Senators-
especially versed in the importance and the need.of our patent system,.
and I think if we would revert to the former system of having separate,.
independent committees ‘on patents that we had before, that had.
before them simply the questions of patents, trademarks, and copy--
rights, the publie, the 8ongress, and the patent system would be-
very much better protected.’ ' ' ' I

Senator O’Manonzy. It interests metohave you say that, Congress-.
man Lanham. IfImay rmake a personal allusion, I voted against the-
Reorganization Act because X felt that the concentration _0§ jurisdic-
tion in a few committees in order to abolish some standing committees.
would only, result, in o multiplication of .subecorhmittees which would
have fewer members:and. less influence, and that, of course,:is:illus-.
trated by the fact that I am sitting here alone today. = -~ -

‘Mr. Langas. That is right. - And the, present system does not..
bring out the congressignal experts in the Patent Office and its needs..
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T think you should stress that importance, which is a continuing matter
as indicated by the gentlemen of the Patent Office Society, and get the
Patent Office, from the congressional angle of consideration, back upon
a proper basis. If we had it as an .independent office, with its own
building, and not taking directions from a Secretary, for instance,
who would have no particular réason to be specially versed in the
technical problems of our -patent system, we would not only solve
very largely the question of inadequate compensation to these gentle-
men who work so faithfully and so well but, in the minds of the public,
in the minds of the country, and in the minds of Congress we would'
stress the importance of our patent system which, from the very be-
ginning of our Nation, has been a fundamental pohcy for our prooress
and our development and our: prosperity..

There was never in the Constitutional Conyention one Word of con-
troversy against establishing that excluSWe right, and for the promo-
tion of the useful arts and sciences.

Senator O'Mamoney. I confess that your comments have made an
impression upon my mind, I realize that it seenis to be retty certain
that if the Patent Office; the patent examiners, and the Commissioner,
in issuing. patents, take an- action which must go to the courts for
decision 1f any controversy arises, the.interposition of any jurisdic-
tion by a Secretary or an Under Secretary who has so many duties to
perform that he cannot be- expert in the field is necessarlly harmful
rather than beneficial.

Mr. Lanmad. That is all the more Teason. Why the Patent Oﬂice
should be independent and in its field authoritative.

Senator O’Mamoxry. Captain Farrell, have you anythmrr o say
on this point?. . Give your name to the reporter, if you will, so it will
bein the récord the Way you would like to have it. .

STATEMENT 0F V. C. FARRELL INVENTOR

Mr FARRELL. My name is V. C. Forrell. Iama former Sh:lpm&StBI‘
I have been inventing and patenting ideds since the early: thirties, I
think 1931. - And for.the past.8 yearsT have been engineering and de-

veloping and promoting my own. 1dea,s on my .own under the name of
Farrelﬁ\larme Devices, Inc.

During this time,. I . notlced a number of thmgs Whlch have far-
reachlng “effects in our present problems. One of them is.the general
weakening of the moral fiber, reaching into the Patent.Office- and into
the:courts.- We havein our penal codes in the States.and.in the Fed-
eral Government laws: prohibiting the theft of everything under the
sun, but there is no statute that T know of. prohlbltmg the theft of an
:ldea oipreseribing a punishment therefor. -

- T don’t mean to wrifer inadvertent. mfrmcrement T mean knowmgly
a,i'dzem};ﬂ;m0r to stedl ideas that-causes. s tremendous amount. of: backlog
in the Patent Office. due to the tendency: of inventors and ‘patent at-
torpeys to drag: out cases in the Patent Office to keep them pending as
long as possible for various reasons because of this tendency.- .

Sgenator O’MAHONDY Descrlbe tha,t tendency agam, please ThlS is
'nnporta.nt S :

Mr, FARRELL.: I h&ve had 80 many attempts at thefts of my own
ideas by people Who are in every respect uprlght people and promment
A business. oo s 1 clin Sty L aaied ROARe

6883%56—-—10
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" Tf they' found s your wa,llet they would probably try to find you and -
give it back to you, but they don’t seem to have any respect for other
people’s ideas and I think that is becatise there are no statutes on our
books prohibiting the theft of ideas. _

Selnator O’MAHONEY Can you give us some 1nstanee of the theft of
an idea?

Mr. Farrern. T have had three attempted thefts. - They wers not
completed Three of my. best idess. ‘I ad & tremendous ﬁght and
took years. o :

“Mr, Capraw. Were thiase 1dea.s petenteble 7 : Lo

My, Farrery. Yes I eventuelly obtemed patents and 50 fer they
have'stood up. -

Mr. Carran. Your thought was that bafore the period when your
patent issuéd there was inadequate legal protection for your idea?

“Mr. FarrprL. No.  The patent was pendlno‘ and the general feeling
about patents today has reached the point Where everybody says a pet-
ent is only a ticket to a fight. ,

My, Carran. ‘An‘invitationtoa’ lawsmt? SRR

M, Tasirerr. That's right. That is due to the Weakenmg in morals '
Somebody said I came out with a good idéa. T was in’ process ‘of in-
stalling it ina ship for a comipany. ° One of that company’s employees
thought he had an idea that would eliminate one of the features of my
invention. And he did that and installed it on the ship that way and
it didn’t work; it was ineffective. They lost the money they put into
the installation and didn’t get the benefits they expected and it looked
so much like my idea that it hurt me in’ the promotlon of my own sound
idea which. has since been 'proven.

“Mr:'CapLax. You felt urder ex1st1ng lew you had no adequate legal_'
remedy in the situation'?

Mpr. Farrzpn.:-1 cannot, sue for: mfrmgement untll the patent issues.
He knowingly a.ttempted to steal the 1dea and the functlons tha.t I
Had developed. - :

Senator ’MAHONEY D1d he apply for & patentﬁ S e et L

Mr Fargerr. They were in the process - It soon ‘came Gut in the'
open;  Thig is'not &’ company policy. - Thls s en 1nd1v1dua,1 act I
know that it is not a eom]%eny policy. St

“Serigtor O’MAHONEY t had n0th1ng to do Wlth anybody in the
Pa,tent Office? - e

¢'Mr, FARRELL. No, $ir There is so: mueh of that that there isa
tendency ‘o’ the part’ of attorneys and inventors to drag ‘it. out
dellberately tokeep their petents pendmg as long as poss1b1e :

-Senator O’MaroxNey. Why? SRR

Mr. Farrerr, Well, they breek down patents ‘on"so many dlﬂ'erent
technicalities which -may' be legal, but morally they are wrong.: Tt
has built:upin inventors and in attorneys that tendency. Theres aTe
so many different angles that-they can’shoot at; technicalities, due to
prior:decisions in ‘the courts, et cetere that can mvahdate 1t. It 1s
p‘urely on’ technicalities::

‘Senator: O’MAaHONEY.: You have an: e,ttorney As a petent a 11—
cant you do not charge that attorney with contrlbutm% fo the d) }l)
1n order to create the' poss1b111ty of infringement, do you?

i+ Mr::Farrerr. No.- One of :the reasons for: prolongm 11; is in the
ertmg of claims you cannof conceive of every possﬂ:%e way your
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function ‘could be developed. They find one way ‘of doing it, by
leaving out 2 small- part of your clamm. It is not an 1nfr1ngement n
our courts. . . _ _

Senator O’M_AHONEY Who does thlsg S

- ‘Mr, Farzere, So that the inventor tries: to et 11; before the pubhc.

- Senator Q'MamoNwy, What T am trymg to 1 d out, who is respon-
s;.ble for this delay that you complain of.

. Mr: Farrens, ‘Well; T'would not want £6 sa that the a,ttorneys are,
They domot dellbera.tely delay, just to be delaying it, but the inven=
tor. tries to' get the reaction of the pubhe, to see’ how many dlﬁerent
wa, s they can rearrange his construction. - -

enator O’Manoney. ‘You do not‘put your ﬁnger on the source of
the delay. - We cannot cure it, if'it ought to be‘cured, unless we know
what is causing that.- You speak in‘'generalities; © -

Mr. Farrerr. It is the fear of the inventor, that his: structure can
be slightly rearranged in-order to'get the same furiction or something
near to it-which will upset his patent completely.  So he triesto figure
out every way: possﬂolp that he can write hig claims,: You can write
an infinite number of them. <If he writes them, the attorneys submit
them’ to the patent examiners, ~Of course, they have to go’ through
them, ' That tends to buﬂd up thelr Work and the backlog that these
gentlemen spoke of, -

Mr, Carrin,You mean a 51mp11ﬁcat1on of the system. of writing
claims: would speed up the prosecutlon and reduce the amount of Work
reqmred2

Mr. Fargiur, Yes. T-am not quahﬁed to speak on’ that poirit, but
I think that something to ,‘prevent ‘péople ‘from’ attempting to de-
hberately steal a;nother man’s 1deas may hswe far—reachlng eﬂeets on
tha.t

- Mr. OAI’LA; You are talkmg now about somethlng apart from‘the

: patent law?:

Mr. Farrern. I thmk there should be a statute in the Penal Code
whereby anyone knowingly attempts to steal another man’s idea would
be punished for it.: I think that the public in general would gain a
lot ‘more respect: for patents, and there ‘would not be so many patent
glﬂfirmgement sults in ‘our’ courts And also backlogs in the Pa,tent

ce ;

: -Senator O’MAHONEY Mr Federlco, have you heard that suggestlon
before2 Ts there any prior art on thisidea? :

Mr. Feperico. There are two phases to the suggestlon One 1s the
theft of an-ides before it is patented.

++[Inder your-present laws, if- somebody else steals the idea and pre-
tends to be the inventor and attempts to get a patent, he will have been
commlttmg several crimes which are amenable to' various 1aws—the
crime of perjury, for exaimple, in. filing the application. -, *.

I think the ‘other phase is the questlon of mfrmgement ‘And Mr

'F‘arrell may be suggesting that infrifigement be punishable as a crim-

inal offense: : At'the present/time, under the present law, 1nf1'1ngement
is only a civil matter, bemg up to the petentee to prevent it by recourse
to.the conrts:

LA suggestlon has been ma.de 2’ few tires’ that We have crlmmal
prowsmns Wlth respeet to mfrmgement but 1t'h '
support.: ' . SR
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- There-are a few countries that have a.criminal provision for in-
fringement as well as the civil action; but they are very seldom re-
sorted to. In acriminal action the matter would have to be considered
in the same manner as another criminal trial. . And the presumption.
would usually be with- the defendant and: the likelihood of success
would. probably-be smaller in a criminal action than m a civil action.

Senator O’Manoney. Mr. Farrell, I think that you might be very
helpful to the committee if some time later you would -prepare &
statement and go into this more fully than you possibly can do this.
morning, for our consideration.  We will be gla.d to hear from you.

Mr. Fargerr. Thank you. . .

- There is another point: that I heard yesterdey Wlth reference to Gov-
ernment aid. Since the enactment of our patent system industry has
gone forward with tremendous changes which doubles the time and
eﬁ'ort and monegy requlred to get a patent into production. They are.
Qeekmg Government. aid in the form of special tax considerations.

I think there are too many people getting special tax considera-
tion .already, bécause for every one that gets it, there are probably
hundreds more who:come for the same thmg

1.think the extension of the life.of patents would be helpful and.
would not cost the, Government any outlay. of money or special tax
conmderetlon Today there is a tremendous amount of absentee
ownership in management. There is almost a complete lack of
ownership in management so-that you have to see so.many people be—
fore you settle a matter. It takes time.

. In many. organizations I have never yet been able to find ‘the Iast
man, - I thmk the life of the patent should be extended.

As I wasg saying, I think the life of the patent should be extended
instead of special tax aid, because if we keep giving special tax:
privileges to people it will Pe like in France, where nobody will want
to pay taxes. Certamly, we do not want to see thet day come in thls :
country.

Senator O’MAHONEY I am 1nterested in your ex erience,. your
dliﬁculty in fmdmg the last man who can give the final answer in
some of the organizations svith. which you deal, and your reference-
to absentee ownership, coming from a man. by the name ‘of Farrell.
Of course, that indicates that this is an old ill 1n social, political, and.
eeonomlc affairs: . The modern corporate oroanlzat1ons are’ managed
by peol%e who own pr ecious little of the stock. - -

TARRELL.  Yes, sir. o '

~ Senator Q'MamoNTY. Ownerehlp and- management is. dwrded and
it makes it difficult for the 1nd1v1dua1 person llke yourself Who Wants
to deal with-them. . . . T _ :

‘Mr. FaRgrELE. Yes, sir;

‘Senator O’MamoNmy., We. heve Dr Allan DuMont of the DuMont
Co., one of the famous inventors in the field of telev1s1on “with us:
today And T know. that his commients afre likely to be very interest--
ing at this point.. -And, Mr, Diggins, I ‘would - be gla.d to ha,Ve you:
move up to this side of. the, table,.too. - - .
" Mr. Diggins'is a former head of the Antltrust D1v1==10n of the De-:
partment of Justice.. -We will be: glad to heer from: you at any tlme .

‘Mr. Dreains. Thank; you. ‘

“'Senator O’'MAHONEY. We ¢hall be glad to heer from FOU.NOW, Dr .
DuMont,
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STATEMENT OFALLEN B. DuMONT; PRESIDENT DuMONT
TELEVISION CORP., CLIFTON N .T o

~MXrx, DUMONT Senator O’Mahoney, T mlo‘ht ]ust very br1eﬂy out--
line the experience I havehad with patents. -

Originally, T filed a lot of patents as'an 1nd1v1dua1 Vefore more or
less getting into a corporation. - So T have some. inside into the prob-
. lem of the individual nwentor, a.nd also, the problem that corporatlons
face owning patents.

- I feel that the patent system hag been mstrumental in brlngmg
the country up to where'it is today.. I do mot-however thmk that it
s nearly ag effective today asit was in'the past. =
- You probably have figures—I do not have them—but 1t seemed to
me that 25, 30 years ago there was a much greater number of patents
that were ad]udlcated as compared with what we have today.” In
just looking at the number of suits and the number of patents: that
are judged valid, it seems to me: tha.t only 1 out of every 100 patents
is finally ad]udlca.ted

I know in the radio business, ‘where there are llterally thousands
and thousands of patents, that today there are only 1 or 2 that rea]ly
have gone to the upreme Court and have been judged valid. « -

I think there is something missing; or some different policy should
be pursued by the Patent: Oﬁ?ce, sothat when'a patent is issued there is
better than one chance in a hundred that the patent will-‘be valid. In
other words, it would seem to me it-would be of much greater value
to an individual iiventor or to corporation, if they knew when they
received the patent that there was 8 reasonable chance that it was all
invention and not just a right to sue. I think that is- somethmg that
is extremely important.

T have not'been in touch with any assoclations or groups To know
what they: are doing: about it, but I do: feel that the Patent Office
policy in that respect would be a lot better if it would issie a smaller
number of patents, and build assurance the patents that are: 1ssued
really amount to something. - -

~Another thing, I feel that the Patent Ofﬁce should be glven all’ of
the financial support possible. - Speaking ds &' member of industry, T
would certainly be willing to pay more for- patents, that s, the ees,
if that is necessary, in order to get speedier service, -

T think it is extremely important when an inhventor: ﬁles o patent
that he does not have to wait 8:or 4 years or more in order to have it
issued. This is a fast- -moving age. You can-gee the improvements in
certain flelds. And:3:or 4 yearsis: a ]ong time to walt to 1ece1ve a

atent,

P Furthermore, the slownp inthe Patent Ofﬁce allows ceitai: corpora-
tions that desire to-withhold going ahead to stall and take plenty of
time before the patent is issued; so that i n eﬁ’ect they are gettlng addl-‘
tional protection on the patent. =

~Senator O’MamoneY. Would you clarlfy that a. 11ttle, Dr. DuMont'Z

Mr. DuMont. Well, there have:been many ‘cases in the past—I am
thmkmg about several radio inventions—where the patents were pur«'
posely held in the Patent Office fora long period of tlme o :

Senator O'ManoNEY. By whom? - _

“Mr. DoMoxnt: By the corporation ho]dln%1 the patent; In' other
_ Words, they would have a patent on a certain device.
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Senator O’MAHONEY: You mesn: the corporatlon holdmg up the
application for the patent?. -

Mr. DuMonr. They might ha.ve a patent on a product that has a
number of years to go, and then they would have another patent that

~was an improvement on that. ‘Well, they had the patent protection on
the- issued -patent, and they desired to withliold the application :as
long as-possible; so that when one ran out they would have the other
available to continue the monopoly which they were really riot entitled
to. That happened in the case ofy a number of radio patents where a
specific piece'of apparatus is involved. In other words, they had the
protection on it a lot longer than they: should have had it.

Senator O’MamoNEy.: g.Do you mean that the idéa for Whlch the
second ap}illcatmn was made was or was not:a’‘patentable idea? -

“Mr.: DuMoxt, - Noj; it was a patentable idea all right, but you can
argue with the Patent Office. | In other words, it all revolves around
faster action by the Patent Office by providing the proper facilities. -

Senator O’Maronsy. Does not: the trouble 11e Wlt the applieant
who delays filing his application ? e SIS

i Mr, DuMonr.. He wants to delay it. Sl

‘Senator O’Mamoxwmy.. Of course. 'Ts there any 1mpropr1ety in a110W~
1ng an inventor to lise his invention before he gets the patent? - -

r.iMr: DuMonz. ‘N65 I do not know as Tamake 1t clear: .ooij: = 7

i Senator O’MAHONEY AIf you Wﬂ] a,nswer that questlo:n then I WllI
get to the other one. : L AN

: Mr. DuMoxnt.:No; there is none: - - i SE i

. -Senator O'Mamoxry. Well;. then, is: there anythmor 1mproper in
the action of an-inventor who has secured -one- patent which is work-
able in delaying thefiling of an application for an 1mpr0vement upon

_ that patent

» M. DeMont. It-is.hot:a: question of delaymg in ﬁhng 1t T is
a question of delay it the: Patent Office acting on that application:
I think that-it should not be allowed t6 hive an application in that
gituation.. In' many, many cases:in-the past, 11; Went conmderably
over 3 or 4 years before the patent issued.:

- Senator O’ManonEY. Do you-mean to suggest that under the pres—
ent system’ a person who-files: ah-application for a. patent may take
advantage of cond1t10ns i the law as they now ex1st and delay actlon
1n the Patent Office? - - S s :

1 Mr.-DuMonT. That 18 rlght a5 : ' Poanoielir

. Senator O’Manoney. Isthat not sub] eet to correctlon by the Patent
Ofﬁce administration now?..

- Mr. DuMoxT.. If they have the funds and the facﬂltles yes, 511',
in order to take these questions up.

- Senator O'Manmonzy. Cofhmissioner Watson, ‘what do you ha,ve to
say about the possibility that applicants may de]q,y the operatlon of
the examination work in the Patent Office? . -

Mr. Warson. No applicant can delay the orderly TOCess’ of exami-
nation, :: Every applicant is treated alike. . His application; upon-re-
ceipt, is assigned to an examining: division.: The applloatlons are
taken. up in: the order in which they are recelved ordinarily,’ and
examined in that order, and the patents issue in due course.” "

The applicant, of course, is given a period of:6-months to. reply

- to-éach 8 ce- actlon And 1t isr Wlthln hls chome Whether he would
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reply within a week or whether he waits for 6 months before, making
a reply. But there is rio way in which an applicant c¢an delay his
application by an.action which he himself takes, except by delaying
the filing of his response to the Patent Oflice rea,etlon until the last
minute,

-Mr. DuMoxn. Is it not a fact thers have béeen' many petents in the
‘past that were in the Oﬂice for between 5 and 10 years before they
were issued? | ¢

‘Mr, WATSON. That of course, happens A:nd partlcularly ‘when
comphcatmns have happened such as interference contests between
applicants and questions of priority of invention, appeals to the Board

of Appeals, and appeals from the Patent Office to the courts, Wewill
always have those extenuating circumstances.

Mr. DuMont: I am thinking about one specific p'ttenf; the osclllat-
ing audio patent, where DeForest had it, and it was used for 4 long
time, and t%en there was a patent fight on it, and then the Armstrong

patent prevailed after that. Are you: familiar with the situation?
- Mr. WarsoN. I am not famillar with those_circumstances, but I
beheve there wag an interference in that case, Do you remnember it ?
.. Mr. Feorrico.. L do not recall the case. . .
. Mr. Warsox.. I do not recall the clrcumstances, but in a11 proba-‘
.b111ty there was an mterference eontest between thetwo. .

. Mr. DuMonr. There was., . . '

_Mr. Warsox. Involving the taking of testlmony' and’ a.ppearances
before the Interference Poard of the%’etent Oﬁlce, and pos51bly from
there tothe courts. T

Mr. DuMonrr. :Certain: companies had lmenses under both of ‘those
p?tents So, In eﬂ’ect they extended the monopoly for more then the
17 yedrs.,. ..

~Mr. WATSON The monopoly canno be extended for more than 17
yeers, except by act of Congress, which is very seldom granted. The
delay, however, may have been some real advantage to the company
owning the invention and exploiting the patent for the simple reason
that-others may have become acquainted with the fact, that there was
this pendency of an application, possibly of a: ‘dominating character,
and naturally under those circumstances they would be most reluctant
to invest capital in the manufacture of a dewee whlch mlght ulti-
ma,tely ~prove to.be a direct mfrmgement

. Mr. DuMowz, Yes, sir .o ST BT

 Mr. WarsoN. So there is a]ways an apprehensmn oh the part of
menufa,eturers of every character who suspect that a rival menufa.c-
turer may have an application pending.

- Mr. DoMoxr. T would just like to go on for a second.. Thie Way tlie
pa,t,ent system kas out in ' many cases—and 1 have 1ot any sugges-
tions for improving the thing; I do not know how you go about 1t—
but it has happened that many times in the pest a corperation with
a Jarge group of patents can put a smaller company out of business,
not, because he does not have good patents, but simply b%r suing bhim
on the patents and losing the suits, but costing the particular company
$25,000 or $50,000 to defend those suits. T know of cases specifieally
where that has happened. ~And I think it is pretty much of a general
practice where if you have a large group -of patents that may.not
apply to.the pertmu]ar compemes, but they can enforce the pa.tents
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151mply by COStlllO" ‘the smaller company money that theV cannot aﬁord :
Lm lawsuits,

That has been in my estlmatlon one ‘of’ the negatlve parts of the

patent system. T do’not know how you would get around 1t It is
something that is quite prevalent.
. Senator O’'Magonuy. I would like to have JOur' commerit on tha,t
Mr. Commissioner.” Mr. "DuMont says that” this practice is- qmte
prevalent.. The records of the Patent Office would indicate whether
or not wealthy corporations have the habit of following the practice
that Mr. DuMont has outlined here. That would be-a very natural
thing perhaps for a Wealthy corpory ‘Ltlon to do, if it Wanted to sup-
press competition.

Mr. Wazson, Well, I was simply going to volunteer the comment
that the evil of Whlch Mr. DuMorit has spoken 1is without the juris-
diction of the Patent, Office. As T understand it, he refers to a large
and wealthy corporation using perhaps unfalrly a mass ‘of ‘patents
as a threat to corporations of less accumulated capital, who cannot
stand. litigation, "Perhaps that is an evil which is not limited to
patents. Perha,ps there are other fields of litigation in which those
corporations engage, and by redson of their’ financial Btrength, are
able to dominate the situation and scare the smaller ohes.: 1 have
hear of those instances, but in any event; there s no right on the part
of the Patent Office to refuse any . patent to &’ corporatlon, large or
small, provided the 1nvent10n is of such cha,racter as to ment the Issu-
ance of the patent. '

Mr. DuMonT.. Yes, sir. .. SR

" Senator O’Mamoney. Your statement ‘Mr. DuMont remlnds me
of the testimony that was given during the TNEC study of the patent
system by an investor from Texas. TIe had invented a Pprocess or a
machine Tor making milk bottles which he contended was better than
the existing machme which wag owned and operated by a very large
eoncern, the Hertford Emplre concern. I can summarlze this in a
few words, -

e told this committes that in Texa.s, very c]ose to the town in
‘which he lived, was a large deposit of sand particularly well adapted
for the use of makmg glass. He had capital from his neighbors and
friends with which to build the mhachine and to make the bottles.
And that there was lots of labor in the viecinity to operate the plant.
But he received word from the Hartford Empire Co., whose offices
were in Hartford, Conn., that he would be sued for an- 1nfr1ngement
of the patent unless he agreed_ to the prlee a.t W}nch the bottles were
to be sold. :

“The result was that he was driven out of busmess by a company
having offices in Connecticut, though he had a valid patent and had
the capital and had the labor and had the natural resources with
which to build a new 1ndustry '

That resulted afterwards in an antitrust action, which T think was
successful. If Judge Arnold had not left the room, I think he could
tell us about that case, because I think he prosecuted o

- Mr, Diggins, you may know about that case.

_ This is Mr. Bartholomew Diggins, formerly head of the Patent
Section of the Antitrust Division of the Department of Justice. -

Mr. Dieerns. The case was reversed successfully, from the stand-

point of the Department of Justice,

»
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Senator O’MAHON“EY I ha,ve correctly stated the facts, have I not9

Mr. Dicerns: Yes, sir,”

Senator O°Mamoney. I did not want to dlvert you, Mr. DuMorit.

Mr. DuMorT. I should just 11ke to summarize the mam thmgs that
I feel are important.-

One, a revaluation of ‘what & patent iz. In other words, that a
bigger percentage become valid patents. - I think probably you could
give us some indication of what percentage of casesare settled, declar-
1ng the patents valid. - Is 1t not a much sma.ller percenta,ge today tha,n,
say, 30 years ago? S

Mr. Warsow. I have no 1nformat10n tabula.ted on that point,”  Per-
haps some of the gentlemen in the room, the members of the bar
asgociations enga,geg in htlgatlon, cansupply statistical information ag
to whether or not there is any difference between the decisions of
today and years ago. T do not, know'the pemods of whlch you spea.k

Mr. DuMont. Thirty to forty: years ago.

Mr. Warsow. I think everyoné will agree that of recent years
patents have had a bad time.  Probably when Judge Learned Hand
testifies this aftemoon it will be made quite clear the differziice between
the' patent suits in which he &)ersonally engaged in the years gone by
and those in which he hasrendered decisions durmg the last 20 years. I
thmk we all agres there has- been a change, -

“Perhaps, with ‘your permission, Mr, Chairman, Mr Jo Balley
Brown might have & word here, from his long expenence as & 11t1gat-
1n patent lawyer.

%enator ‘O’Maxonny., First let me say that the staff ha,s gathered
gome ‘statistics 'at this point. "I do” not know whether we should
introduce the statistics' now, Mr. ~Caplan, or wait until Judge Hand
appears. - However; you mlght summa,mze What these ﬁgures show,

. and then 1 -will eall:on Mr. Browd, -

“Mr.: Carran, At the request of the commlttee, the Patent ‘Office

'ha,s prepared three tables showing the number of patents adjudicated

in the district courts, the courts of appeals and the Supreme Court
111 the years 1948 to-1954. i

»They: have also:shown the number of patents held valid a.nd in-
frmged both in number and’ percent, in the dlstrmt courts in those
years and the Tnited States courts of: appeals -

This information is tabulated and 1t shows, for example, tha.t in
the United States courts of appeals in that period; 1948 to 1954, only

dper;;ent of the: patents Whmh Were 111 11t1gat10n Were held vahd

infringed.

" Senator O’MAFONEY. Of course, thls quebtion of valldlty raisés one
of the most important questions’: Whlch the ‘cominittee can diseuss.
The committee will necessarily liave to give attention to that matter;
but ‘the a.ppropmate tnne for con51der1ng 1t Wlll probably be When
Judtre Hand:arrives.: 2

Tn the: ‘meantime, T Would Tike to sucrgest that you tell us What you
thmk should be done and could be done about this piatter;”  ° _

~Mr. DuMont.: Well, I think ‘personally ‘that a stricter 1nterpreta~
tion of ‘what an-invention is ‘would be ‘much more useful 80 that a
pa,tent would mean a lot more than it does today. -

Sena,tor O’MAHONEY You mean s better 01615‘:111131011g

¥
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1 Mr. DuMon: i Asstricter definition; let-us say,yes: i wein
Senator O’MAHONEY We should like to hear. frorn you now, Mr

Mr. BROWN. Mr Ohauman, I have ]ust a few sentenees '
.L can point out to youthat in the twenties and the. thlrtles in Pltts-
burgh we had three United States district judges, and they. set :agide
‘the months of April and October for trying petent suits. . At-least
2 of them were usually, contmuously enga,ged in those 2 mo:nths, every
year, in trying. patent cases.. it
In the last 10 years they: dc not set aslde any perlod for atent cases,
and 1 could just guess ofthand that there are not, more than 5 patent
cages. tried in;a year.in Pittsburgh at the present time, as compared
to years ago when there were maybe 2 dozen or 2 dozen. " e
-/That is all I can tell you from my personal experlence s
enator O’Mamoney.. What is the réason for that? . : ...
.. Mr. Browx,- I think it.comes back to what: T, said in.a very blun-
dering way yesterday: there has been & deterioration of the value of
patents, due to. the, fact that .under the leadership of the Supreme
Court the standard and definition of invention has been changed and
made so, strict that, corporations have been. discouraged in.. trymg to
enforee patents.and individuals have. been:. dlscouraged to 1nvent or
try to patent inventions,
~We.advige any corporate client now to.sue en-a. patent only as s the
last resort. - If you haye an outright infringement, you have to sue on
itor you m1ght as well have no patent. ; If you have a direct competitor
who is. 1nfrmg1ng, and..openly deﬁes your patent, and: you -cannot
enforce it by suit, you might as well throwyour patent out the, window.
“We always tell our clients nowsadays, even if it:is the best: patent,
“You do not-have better than a 50-50 chance,” Wh1ch I thmk isa fair
statement today as to.any patent Fknow of. .. ‘s
Senator O’'Mamonzy. You have had a lot of ex erlence, Mr Brown
You have; practiced.law for many years..: You I})uwe had experlence
before the Patent, Office and before the courts.. .. ..
Do you think thls is an evﬂ in the presentsystem tha,t ought to be
corrected Booios

W, s a Very ha,rd questlon for me to answer, gir.
Of. course, L believe that,a patent that is not: valid should be declared
invalid. Mr. DuMont will agree with me.

. We all agree that.the courts:should. get it out of the Way, 1f 1t is
-mve]_ld but I do think. that the Supreme.Court has an atmosphere of
feeling that the patent. system. is somewhat akin. to;monopoly, so that
there has been prejudice against patents in the minds of a great many
of the United States district judges, very few .of; whom ‘have had
any -real. practical expemence Wlth patents a,nd w1th the eﬁ'ects cf
patents in industry.

- Senator O’MAHONEY Dces not tha.t amount to a statement that the
judges have come to.deny.the validity of the constltutlonal prowsaon
that Congress may grantan exclustve right?., i

Mr. Browx. L do:not:think that the judges. deny thet I thlnk it
is a question of judgment. And when we fry patent cases, they are
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Pprachically always tried: to:the equity. court, not tom jury, En nearly
all patent cases, there is.a.close questlon of the effect of the prior art,
whethér an-invention or not an invention, and that.includes, questlons
ofiinfringement quite frequently:. And you come down to the 3udg,
ment of one man who roakes that decision. il

-Ifhe isunder the feeling that his superior courts are gomo- to reverse
hlm if he finds a pagent valid and infringed, he will lean a little bit
too far:in the dlreetlon aomnst the :patent That is the way X feel
e.bout bl i

T do- not know any Umted States dlstrlct ]udcve that Would 0 penly
say that lis does not.believe that: patents are ‘constitutional and: stat-
utory and proper. . Ldo not hke the word_ “monopoly,” but 1t ig used
imireference] torpatents..: ..

:‘When you: come to epply that to a pertloular case, there isa ﬂreat '
dea.l 'of .difference inthe matter of judgment. ‘What mey be Whlte to
one man may be gray to another, as youwell know... -

Senator O'Msmoney. I know the art of semantics: hes been men-
tioned kere. Sometimes.that-word has been used in a derogabory sense
toward people who have.advocated. reforms of one kind.or-another.
d-have known many courts to use. semantics in order to. get around what
seemed 'to be the Jogical Toeaning: of the law. . I am. sure that every
lawyer who. hes had. any practlce has . felt. that way.. in' some- cases
w}nch he lost. - R ..

Doyonnot::an,gree2 I
- Mr. BrRown. Yes, sir. i

- Benator, O'Mamonrey. I I may be. permltted by you to put t1 ques—

' tlon thisway :1f a client should come into your office, who had a patent,
which you believed to be:a good patent,and.told you that it was being
infringed: by.a corporation of .great Wea.lth do.you wish.us to, under-
stand that you would advise that client. to! for et-his patent:and not
go to court because of the. expense and the tro %ale to swhich he Would
haveto gotodefend it?, _ .

- Mr. Brown. Astoits bemg a. defendant of great Weelth hat Would
have mnosubstantial weight in tving adyice, because, perfeetly frankly,
I think that the little man; an individagl orsmall company.in litigation
aganlst a.great corporation, has an advantage and nota. d1sedventage.

“If the little man ‘was one whose financial condition was very limited,
we would have to tell him that patent lltlga,tlon is inevitably. very ex-
pensives it takes research and lots:of time. and takes many expert. wit-
Nesses;. and -we have to develop, the. testlmony in such a- Way that a;, lay
court can understand the technical things. . ... - :

- You haveasked.a: double-barreled questlon

-As far:as, expense. is concerned, that: Would depend on how. :much
the man. hlmse 1 could aﬂord to: put 1n, i an. e,ttempt to enforee h1s

atent I EI A o
P Sena.tor O’MAHONEY I could seo; Why you . Wo‘uld hke to a.Ve a,'
wealthy corporation,on the other side, if you had a. good: case; because
youwprobably.could collect the;judgment. - The question would be, how-
ever, wliether-on anything less than.a contingent fee your client could
finance. the long period. o? litig 0‘&1:1011 that the wea,lthy defendent could
underta,ke is tia.t not right 2.1+

- Mt Browx.- ‘That s Tight; sir > ot

May T add; you may: be interested to know Tknow: very, VBI’Y? few
patent lawyers that take cades. either foror a,oramst on a eontmgent
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basis. They nea,rly a,ll charge on-a per diem’ bams ‘The man ‘going
mto patent litigation has to be able to pay his way as he goes.

Senator O’MaronEy. I can see why that should be the case, in view
of the testimony which has- been g1ven here Wlth respeet to the in:
va,hdlty of patents.

This ‘is what oceurs to me; and T say th1s generally now: for any

comment that:anybody may wish to make upon it.:
" The Constitution says that Congress may pass laws to grant this
exclusive right, this limited monopoly That means, to my mind, that
‘Congress could refuse to grant any monopoly at all to inventors. It
could refuse to pass any copyright law or any trademark law or any
patent law. - But having decided to pass & patent law, Congress, it
seems to me, by reason of its having held out to inventors the mvitation
to file for a patent and to get an exclusive right, has the duty to make
that law so effective that not even the Supreme Conrt can overthrow
the exclusive right which is gmnted = .

" "Does anybody’ disagree? ‘

- Mr. Brown: T would like'to say thet. I thoroughiy agres Wlth t.het
but of course, when you come down to whether it is a right or not
you heve to depend upon the coufts to decide that.: T think any ]udge
thit you might ask that question of would say; if the man is right, we
will certamly ehforce the patent law, but if we are not convinced that
he has a valid patent or perhaps not convinced that the defendent has
111}lfr1ng}ed on it, then it is equally important that We should not enforce
the right

Sen%,tor O’MAHONEY. Thls dlseussmn stemmed from your reference
to monopoly ‘and to:-your opinion that the:cause of ‘the courts upset-
tifig patents is sometimes'the inwillingness of- the courts to sustain the
monopoly-or, to usé'the words of the a‘on‘:tltutlon, the exclusive rlght
which' the: Conetltutlon authorizes the Congress to give, So it is on
that basisthat my quéstion wasaddressed to' you.’ :

Mr. Browx. I do not want to take advantage of your courtesy, but
ifyou cou]d by statute control the: condltlon, which I think is evi-
denced ‘in my experignce, - that ‘there-liag been ‘o deterioration in—I
_ Started:to’ 'say in the value'of the patént system to industry—perhaps
Tishould say in'the enforcemeiit'of the patent rights, to use your words,
by the courts=—if it could be doneé by statute, I Would sy yes I thmk
there i something wrong somewhere,

- Benator O'Mamoney. The cormiittee then 1nv1tes youand’ all othiers
to write s a letter sétting forth your ideas a8 to 'what'might be done.
We seriously extend and makeé this 1nv1tat10n, because we must use the
experience that you gentlemén have. “If you believe that the patent
law ghould be se cléar that neither an 6verall'monopoly horthe cotirts
ghould have the right'to’ overthrow the exclusive right granted by the
Congress, give ug the ideas, so that maybe we can hammer them into
o law that will withstand any constitutional attack. - '

M. Brown T-do ‘not bielisve that I will ‘ever be able to maLe a
valua.ble suggestion for 4 statite that could cure a condition which

I ‘think is psychological and ‘a matter of growth. - I think there has
been a swing in‘judicial decisions. . Ithink there isnow a tendency for
the courts to swing in the other direction. : .

Pardon me for saying that, but I just do not belleve you can Ieglsla,t.e
a fair statute that will requu'e a court to do something, courts of equlty
pertmularly, which they thmk is economically unsound.: - -
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- T think the Supreme Court, as regards the patent system, has had
a feeling that the patent system has been abused, and 1t has hamstrung
industry in certain respects, and. that they were going to change it
and they could do it, and did do it, by their decisions. 'There is plenty
of law that would permit the patent system to be made effective. You
have the right that you spealg of, and it is pursuant to the anthority
of the Constitution and the Congress, which has the power to pass the
law, but I do not see how the Congress has the power to tell the judges
what they may do in matters of discretion and judgment.. . . . . .

Senator O’Mamoney. I will make this observation, and then T will
not bother you for the rest of the morning. We will then return te
. Mr. DuMont, .. - ... 0 e e
. It seems to me that with the facts developed here already, namely,
that there hag been a marked decreage in. the number of patents that
are finally held valid, that this decrease has been particularly notable
during the past 10 years, and that lawyers. sometimes. advise their
clients to throw their patents out of the window and to forget them,
rather than litigate them  that the profession of the patent law is.wit-
nessing the deterioration: of o great branch.of the law practice; and
that many of you gentlemen now seated around this tstl_e_ may find
yourselves out of work if this matter contimues and if Congress does
not act. You may be promoting the siggestion which is in the con-
stitutional provision that Congress need not pass any patent law. at
all, and let everybody go out on his own 'and do what he can, in: which
instance, of course, it is perfectly obvious the little fellow would just
be beyond the pale completely, and the admission to the area of inven-
tion and progress and discovery would be' restricted to the absentee
owners, of whom Captain Farrell spoke this morning. - T

Now, we sh'oﬁ;ld"_liﬁé_ to hear from you again, Mr. %DﬁMont."' e
. Mr, DoMownr. Tthink Mr. Brown expressed, much better than T can,
some of the ideas as to why the patents are not validated by the courts.
I think he explained it very well, so far as'T am concerned. 3

I think there is one'thing that would ultimately come about if the
patent situation'is not strengthened, that is, there would be a tendency
not to file patents and not to have thid information for the use of the
general public. 'T can conceive where a corporation or corporations
might do a lot better by keeping their inventions to themselves and.
using them as secret’ processes in the manufacture of their products,
rather thanfiling for patents and giving’that information to the
world, . -0 A TP
"1 think that as the value of patents go down, there is ‘movre ‘and
more a tendency. for that thing to happen. .-~~~ 7 F
T do not have anything partictilarly more to say about this except
that I do feel strongly that anything that can be done to strengthen
the patent situation from the standpoint of being ino¥e strict and
having a more strict interpretation and having speedier action'in the
Patent Office, so that inventors do not have fo wait so long, would
~help. T think the Patent Officé is entitléd to consideration from the
standpoint of additional funds and whatever they require in order
'~ Benator O'Manoney. Mr. DuMont, did you hear the téstirony of
Captain Farrellg - © 0 T e TR T

~ Mr. DuMont. Yes, T did.” '
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' ‘Setisitor’ O’MAHONEY Have: you anything to say: about h1s sugges—
tlon that thereds suchi a'thing as the theft oF patents?: i

“ Mz DoMont. T-think it goes'on all of the'tims, beea,use of the very
: dﬁﬁculty of “enforcing paterts: - :Xn" other words, many eompamee
figure if- they wint fo-use somethmg, they go ahedd and use it, take
a chance on’ bem~ar sued ‘on-it:: T think that is mot uncommon at all.
T'do not ‘think 1t 158 good practice; but. the' :Eaet that' patents cannot:
be siistained very: rea.dﬂy causes that to occur. And many concerns
may know of pateints or of ideas that they figure they will use and go
ahead with, and. if they have to pay: for'it, all right, but they: ﬁgure
that they will pay less thax they would by meklng some sort of a'deal:

Senator O’ManoNEY. Then you would recommend changes 'in the
law to make patents more defiriite” and: certeln by Wa,y of deﬁmtwn
and also by  way of enforcement ¥

- Mr. DuMoxr. Generally, yes: I ‘do’ not know Whether it/ requires
& law ‘or “whether it Tequires a policy of the Pa.tent Ofﬁce I do not
actually know how they détermine that. -

‘Senator O'Mamoney, The Patent: Ofﬁce cannot adopt any pohcy
Whlch is outside of the ambit of the law." It is governed by law.

STATEMENT OF MR BARTHOLOMEW DIGGII\IS PATENJ. ATJ.ORN'EY
R S WASHINGTON D, Q. :

Mr Dlggms, would 3 you care to make any comments on this matter?

- Mr. Digaixs. I would like to make s comment; first of all, on Mr
DuMont’s feeling about: oppressive patent, Iltlgatlon

- In the Department of Justice we had a very flagrant case of op-
Eresswe patent litigation..: As I recall, the aitorney advised against

ringing suit: because he felt that, the. pa.tents were invalid. :

Senator O'MamoNEY., What attorney do- -you speak of now? .

' Mr, Dicerxs. The patent counsel for the patent owner.
" Four suits were brought against the defendant, one defenda,nt One
suit was tried, lost in the district court. The attorney advised against
going ahead. -The company nevertheless, directed an eppeal ‘The
appeal was Jost, the patent hefd invalid. -

That went throug three different, su1ts So that the defendant was
put through three complete trials. .. ., RO

By that time the patents in the, fourth smt hed explred ' '

The district judge, in his. decision on that phase of the’ case sald
that inherent in the patent was the right to sue, so that he found
nothing improper or nothing contrary to law in that particular series
of litigations. = On the other hand, if those be merely threats to. sue,
they would have been actionable under the laws of unfair com etition,

Now, perhaps Mr, DuMont has a real point on this matter of oppres-
sive litigation from that standpoint. I have never run into another
case which was quite that flagrant, but there was that one, . |

I thmk on the matter of the high mortality rate, and reehzmg that
the examiners are trying to do the best job they can, I recall when I
was an examiner in the Patent' Office we worked 514:days a week. I -
had a quota of 11 actions to be gotten out every weelk. That: mea,nt
half a day per case. :And you either got. your 11 actions éut or you
were not fevorably congidered when raises came ‘along, not that there
were many raises at that particular time: 'I‘hls ~was in-the eafly
thirties.

I do not believe that the Patent Office applies the same standard of
invention that is now being applied in the courts. I think the courts
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are too strict, and I thinkto some extent the Patent Ofﬁce is too leniént.
Maybe we ought to find a-standard of irivention soméwhere in between,
but as a practical matter I:think that the A.i& P.-case in the: Supreme.
Court, and certainly the third-cirenit cases, almost eliminate entitely
the matter of patentability-of mechanical combinations, yet the: Patent
Office is issuing paténts on-mechanical combinations every day.:

I think that those'patents which are issued will suffer a. horrlble fate
1f they ever come to litigation, especially in the third cireuit. * -

. 'The cost of patent litigation, which is one other point that I beheve
you spoke about; Senator, is one which T think applies:particularly to
the Little man.. He cannot afford.to enforce his. patents, He eannot
afford- to- d_efend an infringement suit...As.a ‘result, it. means that
Eatents which would, in many cases, be:invalidated, were the litigation

etween two corporatlons equally able to finance their hitigation, yet.
a small man will have to knuckle under to a:patent, even though he
believes it: invalid, because he simply cannot- aﬁ'ord the luxury of a
patent-infring ement suit.

- Frequently, when an individual client comes mto my oﬁice, ‘advise
him not to § end his money on 2 patent unless he has enough money
to be.able to bring an infringenient suit, if he gets it, because I think
Enless he ig able to back hls patent up, hIS pa,tent is not worth much to

im, o
. Those are ]ust a few general comments that I have AR T

Senator O’MAHONEY Well Dow, you state a: condltlon but not &)
remedy
. Mr. DIGGINS I thmk there. would be several possuble remedles :

On the.matter of applying different standards in the Patent Oﬁce
and in the courts, I think probably the. Congress should :set. more
definitely the standards of infringement, whlch would then be applied
by both the: Patent -Office ‘and .thecourts in the same way. - I think

-that would ehmmate a great deal of the trouble on 1nvahd1ty ab the
“present time.: -

T mentioned that matter of mechamca;] combmatmns a5 one exampleﬁ
I .donot believe that, as a'matter of fact, in the A.-& P. case in the
Supreme-Court—I1 believe one of the Justices made the statement he
did not see how any mechanical combindtion could ever be patentable—
and yet patents are coming out onthemevery day. .- :

On the cost-of litigation, I believe .o great: deal can be- done 1f the
Judges ware farniliar with:the subject matier and were more amenable
to some of the summary and preliminary procedures; ‘A great many
grounds for invalidity are matters which: can. be: determined. right:
within the four corners of the patent: itself, and yet I have: noticed
a reluctance on the part-of district judges 6. hold: patents invalid or
to expressly rule on validity prior toa-full and: complete trial:

" If, for examiple, a-patent with-very little: substance to it comes before
a court a judge would :invalidate it 'on: a:summiary proceeding,:it:
would save expense; time, and effort of the trial.. And-very frequently,
when a judge does finally come up with & conclusion of invalidity,
1ft l’i on grounds that he could have dec1ded Very easily in a summary

ashion. e

I thinlk it is the reluctance of a nontechmcal judge to decide a tech-
mcal oint; or'a oing of seience without having-a full trial beforehand.,

" T-think! that those 'are two remedies which would' sibstantially cit
down the mortality ‘and also cut dowit thig outlandish ‘expense’ of!
patent litigation.
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“Seénator O’MamonEY. There was a suggestion at onetime that there
should be a gpecial patent court. “As.youknow, the Court.of Customs
and Patent: Appeals.deals with Patent Office appeals now, :

Have you evér given consideration to the desirability ‘of the estab-
lishment of such-a separate court to deal -with patent 1nfr1ngements
alone, and with a statutory definition of:the jurisdiction, drawn in
Sémh words as Would tend to narrow the ]nrlsdlctlon of the Supreme

ourt? -

* Mr. Drgorns. T have given some thouorht o the matter of & Specml
patent court. I have some serious doubts about it both ways.” * .

1 think it might very-well help, so far as the scientific end:of patent
matters are concerned, but, on the other hand, a patent infringement
suit is still a Jawsuit, It still has all of the matters of pleading,
evidence, of any other lawsuit, where the general expeérience would be
equally valuable as it isin 0rd1nary Federal court eases.” '

T think, from a technieal'standpoint, trained; teohmc&l ]udrres would
be of a O‘reat deal of value. :

I think one of the answers to it is that, unfortunately, few members
of:the patent bar ever beconie judges.: :

Senator O’MA}IONEY We mlg t develop some candldates around
this table. 5

Mr. Farrerr. I am a mctlcal person, and based on the statementsr
of Mr. Brown and Mr. }E)DuMont and this gentleman; the processing
of the patent through the Patent Office; where we have experts——a,nﬁ
I might add that I found the Patent Office to be the most honorable
agency ‘in Government—we take it fromi: there; and we put it ‘Anto
the hands of a layman “who is not sc1ent1ﬁc oran engmeer, Whlch
brings about this great expense. :

“Why not-have a-higher court within the Patent ‘Office - Where they‘
have all of their experts to draw flom and are’ best qnahﬁed'Z Th1s-
is'the day 'of specializdtion. : :

I think that may be the answer to thls expensive lltlofatmn Let-
the Patent: Office have jurisdiction in the adjudicatiorn oi? patents. -

Senator O'Masorey. Judge Hand will be here ut 2 o’clock: “That
w1ll enable you who have so kindly come to this’ session t0 throw more
light’ upon -the: preblems which:are:before ud.. * T feel very grateful
to all of you who have contributed thus far. - I think the discussions
and the suggestions have all been on a high plane of frankness and
intelligence, and’that they have opened up the problem just as T
had hoped that these discussions would open up the problem. - They
have not settled them, to be sure, but you cannot settle any problem
until you know what it is. - X think we have mede some progress n
finding out what: the problems are, have we: not‘g

Mr, Wargor: I agree heartily. ; .

+Senator (’Manonzy. ‘The: commlttee W1]l now sta,nd n recess untll
2 o’clock, when it will reassemble in this'room.: '

(VVhereupon, at 12: 20 p.m:, the subcommlttee recessed to reconvene
at?.pm ofthesemeda.y) ¥ RN R SR

AI‘TERNOON SESSION

c§ena,tor O’MAHONEY We are, goan’ to have the O'reat prwﬂe e of
having the testimony.this afternoon. of one of the greatest judicial
mlnds of certainly my generation and though J udge I-Iand_ was good
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ernough. - to eall' me young man thid noon, T have viewed a ‘good pert of
the generation in which he'has lived from the cradle, not yet to the
ave.

“We are hij py, 1ndeed Judge Hand, to have : you here. I Wlsh I
could propergy summa,rlze the testlmony which has' been given in
‘what amounts to’an open fortim. . "'We have invited every participant
to speak hig'mind-freely, to: 1nterrupt when he felt he had something
worthwhile to present by way of interruption in’ order that we may
lay out upon the table hete as fully and ankly as possﬂole the prob-
lem of patents in the modern workd,

“We have had suggestions that’ Congress should miake b1gger and
better appropriations to maintain the Patent Officé, suggestions that
there should be- improvements in the admmlstratmn of “the-Patent
Office: - More serious’ suggtstions have come to ‘the efféct that the
small inventor is Now pifted against an organized antagonist, which
it 18 difficult for him fo contend with, namely the’ organized research
labs and the gréat corporations Wwhich play so large a part in ‘the
‘modern economm scene,” But the Patent’ Office,’ the Congress, the

corporations, the research labs, have not been alone in‘the ¢riticism
" which has been Siggestéd here, - Evern thie cotirts have been criticized
and it has beeni said by several of our participants that what the
patent law needs above all things is @ more definite and rigid, perhaps
not rigid, but at'a,ny rate a’ more deﬁmte and elear deﬁnltlon of
'What an: mventl’ is.’

“The suggestion’has been ma,de that imtil that deﬁmﬁlon i§ resented'
in statutory form, the’ Supreme Court will be the judge of Whether
ot ‘tiot any discovery is patentablé and that because the’ Colirt has
been showing a tendency to hold patents invalid, something ought to
be done.. ' But nobody has spoken deﬁmtely about Whet that some-
thing ‘should be. " :

Weare: hoping 't that out of your “long expe'riéhoe and your Very Tucid’
decisions; you may take some contributions to us that will raise the
.curtlaén, S0 to speak and help us to gear the patent law to the modern'
wor

»Judge Hand the ﬂoor 15 yours

.STATEMEN’I‘ OF" HON LEARNED HAND RETIRED JUDGE OF THE'
' UNITED STATES COURT OF APPEALS NEW YORK N Y.

sy

J udge Fawb: I take it that you really Want in thls subeomm_lttee to
consider the thing anew from the bottom up L o _ '

.Senator O'Mamonty:  Right.

-Judge Hanp. Well, my own view is that the only step which w111
really be 1mportant—the rest will be skirmishing about, procédural
skirmishing—is té have‘a thoroughgoing exammatwn of how the‘
present system works. ’

Ag I'say, T friean a'very thoroughgomg 1nvest1gat10n n- Whlch you
Would ‘compel, for example, the corporations that miintain their Iab-
oratories and everybody else you could get and see if you could find out’
Low far the present. systefiy contributes to"the putpose, the uniderlying
purpose being; of ¢éurse, the promotion of the urts on which civiliza-"
tion has corie to depend o completely, even for it8'very existence, -

T don’t know “that that has ever been ‘done. T ‘think" that has

- 68832—50-——11
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never been done: . Oh, there have been. committees., T know. I was on,
2, comm1ttee Perha.ps I dldn’t pay enoufrh attentlon, but nothmg,
came of it. ' i
- We really are going along on, assumptlon, that go back; 300 years 3
As you .all know, particularly in Queen Elizabeth’s time there was,
great objection to the fact that she gaveé--that wag a way of raising
money in the days it washard for the Crown to'raise money—patents
on the sale of tea or wine or whatever it might be, and she finally stood
~ off the Commons, but.near the end: of the, relgn of King James the
Flrst they passed an act. What:was. the test? . [ think I am. right
in saying’ that the original test was,the one tha.t got into the ﬁrst
patent statute that Congress. passed, 1790;. .
"It was just “new and useful” - Well, if you had an. 1nfrmgement
oase, and that was the type of case that 1ade. the law practical, the
issue of whether.it was useful or not- the 1nfr1nger could. not very- Well
raise, because. the answer. was. if you are infringing you think it is
useful; don’t you?.: That is.enough for; us. . That nsed to be rather
the conventional, answer, as you probably know. So.that it really.
came down to whether what had been done was new..,, And that went
on, 2 L understand it, until about a hundred: years. ago. .. I forget the
name of all the case,: but wasn’t one-of the parties’ otohklss where
the. Supreme Court for the first time.did lay down a standard of i inven-
t10n and ‘that standard was whether the new combination ‘was. yithin
the capacity of the man skilled in the art or what:you chose to call it
of the. ordinary skilled, artisan. Well, that. was something apart.
That ‘made less of a:stake for the 1nvent0r That reduced his stake
because before that. the inventor got his. monopoly, whatever 11: pro~
wded 1f heoould show it wasnew.. . ;.. ..
' . pl t.he, was; put, throucrh;' 1 o ;
“Well, T like to speak moderatoly but T have found-— 3 used to hzwe
a great. dea,l of experience in the second. circuit--T found:if an. awtully
difficult test to apply. . What doés it call'on you to.do? You have to
construct—I. .use the. Word‘ a,dwsedly——you havye . to constrict imagi-
natwely who is this prospective figure of the skilled artisan in the
calling. That isn’t enough. You may be able to tell, what some. skilled
artisan would do by calling skilled artisans but—in all that I say I
speak much more dogmatica’ %Iy than I-should:  Fhisdsas Lunderstand:
it and there. ate,nine excellént gentlemen. who are.cmployed. to show
me why I'am wrong and I never knew public servants with more un-
flinching courage. - I sound more certain then I am. ; T.am vory little
certain about anything but least of all.about.patents....:.:. e
Senator O’Masoney. You sound very,polite. a,nd ‘we assumo, '
r-Judge Hanp, Tam trying to be polite.., -
: ‘enator O’Masoxry. We assume the certa,mty P
. Judge Haxp. All right, . Tha,t isa desirable mask 1:>n’t 1t tha,t one
of modesty, always. .
.. Well; to go back, you have to endow the. supp051t1t10us &rtlsan Wlth
an acqua,mtance of all the existing art although it. may be patents in
Germany or, England or France and where you will.. S el
“After yon have constructed. what: that, man knows, then you must
,s’a';s'r', would the invention have been within the. compass.of that kind.of
man, that protege or call him what you like,. within his powers. When
I used to do, ity I used tosay that.the only way you could do-it; would
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be to try and figure.what. had ‘been—how long the need. ha,d existeds; -
how long that need had het, been impeded by the backwardness of the .
attendant or necessary technical arts without which it could not ha;ve)
appeared and then what success it had: | o V
But T don’t think that swas by any mea, he accept.ed rule YOU.
could find nearly. anything you like if you went to the opinions.:. Tt was
a silject on which the judges loved to be Thetorical. I remernber one,
very moving—I won’t mention the name of the-judge but he is very
well known—he described an. -invention as that jewel in ‘the thorough-.
fare which all passed by ‘without seeing until he who ha fpjpons to have
the;' by mstlnct ab, last makes it out and ploks 11: rom .the dustl

’ ou Tike that for lawm—there are d. good ma,ny pa,tent lawyers'
. afrald that they like to quote all those thmgs There are
lots ofjthem ' g

They never seemed to 'nd toward enhghtenment For a long tlme_
T have thought the first thing to do was to have a-very thorough exami-
nation of how it really Works When I have said that to eople, they
have alwa,ys answered ’me; “We lmow now just exactly. %ow 1t does:
work an'd‘lt is ot} necessary to go any further,” and the 1dea 15 that all‘
a rom you' is gilence. and damned little of that.. <
ul a’dvlce although he ‘does not a,lwa,ys foliow«

1 at‘they"wa” ed . JL ge; WELS not sﬂence

but a,swnature U .

Judgo Hawn, That" eome i_:er iy crenerally 'doesn’t talk hlS_
signature, either, He writes it. T. am by no. a8 desperate as
those. peopie to whom I have talked about there being no light to be.got.
For example, let me take what will probably seem to be a. very.
invidious and unpromising possibility. Suppose. it appeared that
the steady. advance little by little of the arts on which go much-de-
Eends in our material civilization, supposing that really occurs in the

ig specialized laboratories kept, if you like, by the big corporations.:
That they form. niests, and they signial out promising: inventors. -They:
are ‘il competition with each other.. They are little nests themselves, I
take' if, “know but I 'think they must be, of capable e,
competing with each other all the time, Suppose it.

o sippear; if it could be. approached ‘with a nonpartisan spirit,
that the éstablishinent and thaintenance. of stch specialized, lagora,-
tories depended m’v ) ‘y"]al cre measure on hm_lted pel iods of: monopoly,
patents ' R

That, would be,’ if that did ppear, to my mmd a very cogen‘ reason
for having: somethmg of the sort.

On ‘the dther hand you have the other school Whlch Says no Wha,t '
jou ought to have is not the slow step by step, what you mlaht call
little movements out 'on the borders of invention, Iittle mnovatmns all
along.” That'i not, what you want. What you. want to encourage is
those inventions  which require genius. I doubt tha think th_e,,
greab inventors or great discoveries are like the gres sts. . Tt s
in’ their "bosom; " It h éome out. "I don’t; thmkj, hey’ would be
appreciil e he ‘fact they were to get a limited: monopoly
for ‘17 years. 1 should think that we. nearly all wonld come: to,
tha,t .agreoment You w0uldn’t have had the great pamters—I don’t;
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“think they wotld have painted better if they knew they had ‘s monop-
oly. The place for the stimulus, I think, is'those péople who are very
competent and will be induced by ‘that liope of pecuniary reward to
devote themselves as entirely agishecessary, © =~~~ T

-~ ‘Well, that is really all I have to'say aboutit." "~ =~ =~ ..
"X do think inaddition and I will find very little agreement when T
“Judge Frank and T see alike in this. "He agrees with me. But the
others said mo. I will put it to you. You can join either side you
like. T think a great deal of the odium that has surrounded the sub-
ject is because patents are monopolies. I would like to distinguish
etween monopolies, for they call copyrights sometimes monopelies.” T
would ke to distinguish between that kind of monopoly and a patent.
~ You may call them both monopolies. Lét me confine a monopoly as
I will use 1t now for the moment to the right to prevent anyone from
doing what you have done, what you have describéd in your patent
regardless of whether he has needed your disclosure to help him at all.
I don’t know if T make that plain. In other words, you may say
that when'I write, we will say, suppose I wrote a verse, a sonnet, any-
thing you like. You may say that my.copyright which prevents you
from coming along and copying is a monopoly. All right, if you like;
that surely is a very different monopoly, because that is the faking
of the fruit of my mind. . You are using my brains, you-are.copying’
from me. Most people would feel that there was a kind of inherent.
fairness about that. . “If you are going to.use this old boy’sbrainy what
he has done, why you ought to get his consent,” =~~~ . .
“But it is very different if you are going to say here is X which'is'a
certain ‘collation ‘of steps or processes, he did it first. Even if you
reached the same result without the Teast recourse to what he has
done, he may stop.you. ' =~ - . o 0 L oo L
Thatis a real monopoly. " X throw this out with miich diffidence. It.
wasn’t originally my idea. I think it was the idea of a"very good
lawyer now dead, Mr, Richard Eyre. I thought I had originated
it but he said he did. I guess he did. I think it.would be'veryprofita-
ble'in your inquiry, if I may say so, and submit it to you, to get all
the light you could possibly get on how that system would work. Theé

- Constitution doesnot use the word “monopoly.” - Tt says “discovery.”
I don’t think there will be any constitutional difficulty in limiting
the monopoly to those who could be shown to have copied what the
inventor did. If you did have that as in the case of copyrights, it.

would not be necessary to have any test for. invention. P
“You might say it would be very difficult for the patentee to ever

prove that the supposed infringer had copied. Well, there ar¢ varions
dévices that I think might be arranged to meet that. Ifthe;patentee
. brought the infringer to court and showed the infringer wismaking
the same thing, youwmight throw the burden on the supposed infringer
to show that he did not have to have recourse to the patent in order to

do what he did. -~ . .ol
+ There would be other difficulties. In'the ¢copyright law we say there
¢an be no copyright in ideas, it is only in the expression of ideas. That
is a borderline that is really in theory very difficult. -It'is not so diffi-
cult in application as oné might think. It would rather be much too
hard on an inventor to say all you have got i the exact text of your
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claitz. But that comes up. in infringement-now anyway.. You can’t
avold that. The scope within, T would say the verbal scope, the scope
_within the words y(m ha,ve used has never been’ the actua.l measure,
literal measure. .

. You know 'the dlﬂ’erence Formally the courts ha,ve prescrlbed
¢ substantmlly the same means producing substantially the same re-
sult.” " T'don’t think that would be an objection. At least it would
a;rmd & great deal of the anlmOSIty that has surrounded patents nearly
always.

. Isuppose it was the feehng of that Whlch ma,de the Supreme Court
in whatever it was, 1855—y0u know when it was.

Mr: CaPLAN. Hotohliss v. Greemuood _ _ :

. Mr. Feprrico. 1850. .~ : G o

~ Judge Hanp. T suppose, ‘that was What lay behlnd the c0nstruct1on
of the o]d rule that it had to be more than'new. It was entlrel‘y judge
made. There was not a syllable in the statute at-that time. - Some
syllables have come into the statute recently but we: don’t know yet
quite what they ‘mean.

T wotider if this suggestlon Wouldn’t do all that would be necessary
to do.” A1l that the whole system is designed to a,ocomphsh Whether
that kind .of monopoly,. if you choose. To call it that, would not be
enotigh of a reward, a bait for the progress of the arts without malking

it cover ‘all . mfrlncrements that happened. thereafter regardless of
’whﬂher the person who: mfrmged had any beneﬁt from the patent
itse

Idon’ know. Whether it is very clear, but I hope it WIH seem clearer
when you read the record. -

It I were going into this T would certamly Wa,nt to study that aspeet
of it. I don’t find much sympathy with the statement, of it, and I
don’t think Eshallliere.. | But I think it is worth looking into. .. .-
._Senator, I have talked more than I really had to talk abou, but
that.is.all T havé to say. I am not really. interested in details of the
administration bécause I feel so sure that until you go at it from the
bottom up, you are going to have this constant difficulty and these
innumerable verbal questions that come up I don’t know Whether
you were ever a patent lawyer or not.

. Senator O’MaHoNEY.. I was not, J udge I wasot a patent lawyer, .
bt T have an inclination to believe that most good- la,w reflects .com-
monsgense in human relations. I doubt—— .

- Judge Haxp. Youare something of an optimist, may I sa,y

Senator O’Mamonzy. I think 1 am a congenital optimist. I noted
with interest your suggestion that the patent law had 1ts gene51s When.
Queen Elizabeth the Flrst We must now saym——_ L _

-~ Judge Hanp. Yes.-

) Senator O'MAHONEY (contmumg) Began to reward her :Ea,vorltes
‘with. patents, with the right to do certain things. Having just re-
turned from an unofficial trlp to Ireland where T had the opportunity
of becoming acquainted with the land of my progenitors, I could not
help but remember that some of the patents that that illustrious queen
“issued were patents to Iands already occupled by a very mtelhgent
race of people..

‘Judge Hawm, Ibeg you, when you con51der the patent system forget

) Queen Elizabeth, ', .
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' Senator O’MAHONEY ‘Liét’s 'go’ ‘to Tamies then " 0
“ i Judge HAND, OF the two, T think'T prefer thelady.
“"Senator O'MAHONEY. Well, it ‘was the’ gentleman ho
la,w or at least whose name was attached to the law.
“Judge HAXD. Tt ‘was the gentleman whom they fina]
and ‘made much against his will. e couldn’t’ glve more
'hﬁs favorltes The storles are very dlsagreea.ble Let’s not get :Lnto
that: '
" Senator O’MAHONEY We won’t get into that, . o

' Judgé TLanp. The Commons, finally took it away flom the old boy
and “new and useful” was supposed’ to do the job of insuripg ‘that
they, the public, would have a quid pro quo.

. Senator O’MamonNey. When you use that phrase from the statute
‘of Ja ames, Yiew and useful » I beheve ou open up the ﬁo]d that we
_'a,re trymg to study. AN :

© Judge Hanp, Yes, "\ ¢ Y

“Senator O*Marroney! T8 it in’ your opmlon a “good and . usei’ul

t}ung—I am substituting “good?” for “new” now—for Congress to
Jexercise the power which the Constitution gave it to provide by law
"for exclusive use of the inventions or discoveries of invenitors: Isita
‘good ‘and useful thing? = Does it promote the arts and sciences?
'. ‘Judge Hawp. That is just the question. - Nobody knows and nobody
can kmow until they examine how the systerh which has been ‘working

‘after-‘all for 150 years works in our present very oomphcated indus-
trlal society..

‘Senator O'Mamoxny. Let me appeal to you to state from your expe—

~ rience what that has indicated from the many cases that’ ‘came to” grour
-attentlon Did they on the whole promote the aris and smences

- Judge Haxo: Thit is just what a judge never gets

Senator O'MasioNny. ‘Why doesti’t he get it %

“Judge Hanp, Because the facts are not there, how e=sent1a1 it was
‘for the'progress of the arts it was." T am trying to get at How far this
‘system 'of moncpolies or whatever you liketo'call it, how far does that
system' in fact stimulate’ production? - You' can ﬁnd——I have been at
‘the'job nearly ‘50 years-—there are two' scliools and the one ' school
beats the air and says without the patent system the whole of Aineri-
can industry 'would hever Have been ‘developed.” Tt is the' stimulus
which has brotight us to the top, and the other says it is nothing but
9 beastly method and they get hold of it and they' get a’ lot of smart
lawyers and the Tittle ‘fian who' has’ really made 1t never ‘gety a
Where And ha'i§ seared to' death,”

o ‘6ne veally knows. ' Each side'is beatmg the
1t with enormous passion but withoit enlight meén
doesn’t get that. He does haye this much partlcularly if he ‘tries to
‘make thistest. T always’ try to make it, and I like to call 1t an‘ ‘objective
thing and’ what theart is asit had been, ‘and. ask yourself 'what' do
‘you think-dé 3 you ‘think- that was within the compass of the’ ordlnary
skllled mrtlsan T'don’t know how.ta answer that’ question. "~ Judges

Answer it beoause they start with cértain’ preconceptions,
That 15 abott whats yoi'de.” You'have no ides, - you 'get ho line what-
ever of information as, to how the system, 1tsel:E is m :Eact ]nﬂuencmg
the production’ of inventions: " 7
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“No'oné could believs e 're than T thiat it 15 the step: by-sto 'mcrea,se
of invention on which we depend.” As'T said whén T started, for our
very ‘existence Tiow.  S¢”your committee, is endaged 1 .thmk' 1n"the

‘most v1ta.1—there could not_be a more 'vital: 1nqu1ry" 1n' ubstance on

‘the 'subject. - :
¢ Senator O’MAHONEY I th
"poorly
“Judge’ HAND.

T Ju “."’I‘hat is probably my fault P e
" Senator O'Mamoney. Lét me'say first, ag I rea,d the const1tut10na,1
provision, the drafters of the Constltutlon extended to Congress-thie
power to grant, ‘o riot, to' grant, as it saw fit, patents ot the excluswe
Tight to use these works and discoveries for a limited permd '

Judge TTanp. Yes.

Senator O’'Maxoney. That offer of the Constltutlon was accepted
by the Congress, so we are not discussing whether or not to amend the
Constitution or whether to repeal the patent law.” We are discussing
rather whether the grait of a monopoly ‘for'a limited period does
stimulate the produotlon of the 1nvent10ns tha.t we. requlre that so-
clet'y needs.

. Judge HAND. Absolutely It you 1nclude m the Word “monopoly,”
_I tried to make g distitietion there.

“Senator O'Manoney, T don’t Lhmk there. is any d1st1nct10n It 1s 8
limited monepoly, isn’t e
. Judge Hanp. Noj I have entlroly falled if: there isno- dlstmctlon
It seems to me there is & very vast distinction. If T were to make a
‘change I think I would want to hear what people, much more advised
than T'wounld do B thmk I'should change it. "I think T should make
patents lilke' copyrights. - T should say that a man is entitled to what
he contributed, but what he contributed to others, and unless they used
what he did, he could not stop'it.” That is like copyrights. ’ You take
a copyright ‘of music in these days, and you'take o very skillful person
like Spaeth, they call him & tune detective, he will show you how again
and again spontaneously you get 1dent1cal méasures and chords, and
's6 oh.” ¢ ; .
I think you probably Would find tha wag tri
Without any more information than' I have’
Ishould prefer, it would be that.. S

Senator O'MiroNEY, Are you suggesting that’ .
law protects the author, only to the degree of the actual words that
he sets down, the expression 6f the idea,’ and does ot ‘in any ‘way
prohibit another writer, to express the same idea in other words; the
same plan should, be followed 'with Tespect’to patents-and that. the
patents'should cover only the' precise invention that.the inventor makes
and should not'be exténded to cover vague ‘claims with. which it is
surrounded when the patent. ]awyel crets hold of the apphcatlon and
filds it in the Patent” Bfﬁce for the. pmpose as sothe say, to’ prevent
others from coming in fo improve upon the same'idea; .

“Judge Han. Yes, that réally is'the law. “ Now, Senator, ‘the, courts
have said they won'’t hold the inventor literally to the verbal r1g1d_1ty
of the clmms ut they don’t ]et hlm 0‘0  beyond the c]aams o o
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HIS monopoly 18 11m1ted—0f course they are never tired of repeatlng
,1t ad nauseum.  That would not be a new point. ‘

‘Senator O'MaHoNEY, You must remeémber that we started out on
thls discussion with a frank acknowledgement on my part that I am
‘not a patent lawyer. Do you wish us to u_nderstand that the language
.of the claim establishes the patent right? - ..

Judge Haxp.  Oh, yes; there is no greater commonplace in the whole
law tha,n that. That is not as clear as it sounds, becanse the clalm
does have all kinds of penumbral edges, . . -

" Senator O’MimONEY. May these penumbra,l edges of whlch you
speak be erected by the skill of the lawyer rather than the inventor
L an ordezlrgto place a barrler a,ga.mst new inventors to 1mprove on the
origina :

 Judge HAND Everybody wants to (ret the most, he can for his chent

' Stisnator O’MAHONEY. But the Conorress has for its chents the crengrml
pub 1c -

i, Judge Hanp, Yes. . .- '

" Senator O’MaHONEY. T am as]ﬂng Fou now to, adwse the Cong-ress
shat it should do, not, for the inventor, not for the infringer or against
the infringer, not for the manufacturer or the d_1str1butor not for the
lawyer—H , B S

‘Judge FanD. ‘Not even for the hwvyer? B

- Senator O’Mamoxey. The patent lawyer, but for the general public.

Judge Haxp. T dow’t believe you can -answer that. I do think
that is the only question in the end, how far does this system of ‘what
we call monopolies, does it pr omote the pubhc interest by stimulating
progress, interstitial progress:of the arts, without ‘which "we shall
soon be’ left behind ¢ What I tried to say first was that that cannot
be determined satisfactorily a priori by the beliefs that people have
one way or the other. Not without a thoroughgom investigation.
T mean' » very extended examination, Call everybody and see how
it works. I don’t ¢are much about their opinions as to how it works.
But how it does work. It will be along job. It may be an 1mp0551ble
job. Thave talked too.much.’

- Senator (’Magoney. Noj;: you have not. I Wzmt to ask you to lay
down the agenda for such an investigation ag you have in mind. -

Judge Haxb, Oh, my God. You have to get someone who is more
closely connected with industry.

. Senator O’Maroney. Let’s see what you are not saylng, J udge

“ Judge Hano. Very little, T am afraid. ;

- Senator O’MaHONEY. There are a lot of patent lawyers here

. Judge Haxp. T am aware of the background.

" Senator (’YMaHONEY. I know you, are not 1nt1m1dai:ed by the
lawyers L L iy

Judge Haxp, Ma,y I put in a caveat on that? '

" Senator O'Manoxey. I don’ know whether I will allow that or not.

Judge Hawp. If T can’t have it here, I will have it outside.. You
better give it to me now. . I am very afraid of them. Go on.

“Senator O’'MAHONEY. Are you suggesting to this eminent patent bar
assembled in this, grand caucus room that the patent law might well
EI? rep;aaled unless they can prove tha,t the patent law has done some-

ST udge ‘Haxo, Oh no.. Nothm “So sudden as that Senator It
might turn out—I have not the lea,st idea that it WouId But if it
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d1c1 tirn oilt that it"was merely a way. whlch did not; result in-what
T call the proliferation, the slow increase bit by bit ‘of the-arts, then,
of course, T don’t think there will be any justification of the- bar. 1
suppose everybody will agree-with that.. EventHe lawyers must. -

Senator O'MamoNEY. I hesitate to ask this question, but you are a
very good-natured man as well as a great judge. . "

Judge Hanp:' Lani hot going to answer the questlon now, I deny
tHe hypothe51s Lea:ve that out a.nd I W111 answer the questmn
Strike it out. :

Senator O’MAHONDY The motlon is demed “Tn all of your expen-
ence on the bench in patent cases, have you reéeived mo glimmering
of niotion ds to Whether or not’ the patent lew has served a useful
purpose?’

. Judge Haxp. I have an opmlon, but 1 don’t Want you to Cross-
examine. L' don’t think it would be any good.” I think it has.’ A
great one. ~If you cross-question me, and ask me why, T don’t know,

Senator O’Manoney. I am not gomg to cross-examine you. - Lgot
the answer T expécted: - You believe the patent law has been vood
Now will'you hélpus to- improve it .. -

Judge Hanp. You'are a very harsh ]udge You have to speclfy a
11tt1e more, You overlooked my motion; =+ -~

~:Senator O’MamoNey. Mr. &plan would you care to take up the
questlomng at this'point? T know Well enough to si;op questlonlng
when T have 4 favorable answer, " =

Mr, CarraN, You put me in a; terrlble spot e

Well, we were interested, Judge Hand, in yeur recent deolslon as
to the effect of the Codlﬁcatlon Act-upon-the standard ef invention.

Judge Hanp: You mean Lyons agamst Ba.usoh & Lombf!

My CAPLaN: “Yes,

Judge Tiano. I was: mterested too SRR SRS

7 Mr. Capnan: T appreciate: the- faet of the 11m1tat10n'= upon yom
oommentlng upon ‘that case.:

‘Judge Hawp. ‘All right, the comment on 1t how 1s 1t 1s done Jtis
1n the hands of higher powers. e

My Carran, The partleular sentence was- the statement that——-
On the other hand it must be' owned that had the cage’ éottia up ¥or décision
within 20 or perhaps 25 years befora the act of 1952 went into effect on J anuary 1,
1953, it is almost certain that the claims would have been héld invalid...

21 Wondexé if you had_ any comment upon tha.t tendeney in the last 20 to
5 years?

Judge Hawxp: Yes, We have been’ pretty frank about: that in’ ‘the
_second circuit. You will'see alot of cases there'that T'dug up or my
law clérk did. Tread thern after he did. ' It was pretty well accepted,
1 think, that perhaps 20 or 30 ‘years ago the Supreme Court had
adopted a very miich stiffer rule about What was mvention 1 thlnk
1t began/'first with Justice Brandeis. ©

It seems t6 me it was in the Carbice case.” T think T was in the case:
Judge Swan wrote the opinion: * T should think that was all of 20
years ago.’ It might be ' more. ' That was the first sign, as we under-
stood, that we should wa.tch our steps and be more severe’ about What
Was an invention:

©As it went on, we, thought in the seoond cireqit that that tendency
Was beeommcr more ‘and ‘more fixed and although T think, or'a good
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many people thouglit before that; we-were much tooeasy-about patents, _
Jhowever, afteriall we were there to: take. our. orders.as:we. understood
them, and!we understood that we were to be very strict, very severe. - ,

Therewag's, cade T knowabout moldmg silver, - Fhe J OTgenson.case.
I -wrote a. dissent-but the majority. was:affirmed. . Justice .Jaclkdon
said, “Now the only patent’that can beisaid. to be good is one.that has
not’ Téached this court.”. I thought that showed at least he, thovght
we had: fairly well. mterpl eted ithe Supreme Court.: People have sald.
“We don’t go to you any more because you are so tough.on. patents
-You used:te be:a friend of patents.and now you are perfectly terrlble &
'But we were doing what we thought our, orders were, ... .

:'Now wheni the: Congress: passed the act; ;whether; we. were, rlght m
construmg it as meaning that the old ruIes were to apply, remains, to,_
be seen: : I:hopethe case will:golup..: —

f. Mr. Capran/ I woridered if- you ha,d any oplmon ag:to the. verall
Wlsdom ofthig, tendency Whlch t e Supreme Court has- exPressed in
\such decisions.: T :

i udge Haxp. No; I;hswen’t any 01:)111101’1 I thm AT, all beatlng
the air without aoma into the facts. -Tntil we have'a thoroughgoing
investigation;. itAsall; going t6 be guesswork, I think. I don’t-see how
we can tell. HHow do we know what thei effect 8. Perhaps
never find-out. It:-will:be'a very intricate and dliﬁcult Inguiny. . Wh
itisthrough we-might-get nothing: Still I think we ought to:goabout
it that way. I have thought so for a great, ma,ny Jears.. I don’t get
much support so proba,bly ANy WIONG. 1 o

- Mri W azson.- May I malke:.a: rema,rkﬁ

«:Senator O'Mazioxny.. Yes;of course. . '

Mr. Waison: I am very much. 1nterested, Judge Hand, in tha.t sug~
gestion which you have just made, namely that it .seems at. thig titne
%o be quite appropriate to study the: operations;of: the patent: system as
-a-whole. :And-to ascertaifrits-true economic impact npon the economy
of the country. I had not given it much thought until I.came;to the
Patent:Office’ and: for the fivst time came: up a,gamst the problem of
appropriations for the Patent Office. -

I entertdined the same views.as proba,bly every other patent lawyer
in this room entertains, that, if.there were no patent system, the
country -would: cease to- progress:-and the Indians Would ta.ke over

-Judge Hanb. Theyhad some invertions, toas i -

: Mr: Wamson: -1 had the library.of the Patent. Oﬁ’me ca,nvassed a,nd
I found there had been some 14 prior semunvestlo'atmns of the patent
system; some congressional hearings,'some economic gnalyses, but never
a:really complete one. . T well remember. a.statement made in the. last
book -purporting - to, be anr economic..analysis: of .the patent system
and ifs operation,: which happened to be a book prepared by the Na-
tional ‘Association’ of Manufacturers; but not publicly distributed,
and in that book it says that of all the prior attempts to evaluate the
operation of thepatent system and to determine its value to.the. coun-
try; each had been; :incomplete: andibased: only upon. the. personal opin:
1011 of: the person;.based in turn uponhis-rather narrow: -eXperience, .

In other words; the, testimony before.the. congressmna,l comrmttees
had been by individuals who had had certain experiences.but that.at
no time in their-past experlences had they; he s Vantage of stud} 1ng

the. full economic ffacts
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> There: WAS AN attempt by:the- Bureau .of Tiabor Statistics: recenb}y
There swas a-cireular. sent out; to-industry.I: attempted:-to-havein-
cluded on it 12 questions to 7 000 manufac,turers the angwers;to Whlchi
would_ give us:some idea of o the: patent)system was working.:

- It-wag finally pinned-déwn to ene question; namiely; “Have you a.ny
pa,tents or patent applications#” The Bureau of Labor Statistics and:
the Natmnal Smence Foundatlon Were not partlcula,rlv interested: ‘at
that ey Do Pl ) {3

el ‘havén’t’ yet ascertamed the results ,._I‘-cmlldn’t pass by: without
sa.y ing that that-idea is.on thé agenda of only one institution of: which
T know and that is the Patent Foundation of George: Washmgton Tni-
versity: which-I think ifi4llowed to:complete: the work -which it Tiag
undertaken would give us:some-idea . of: the. net valu of the patent
system. + Lisee Dean- Colclmlgh up here. - g

Senator O'Mamorney. "He 1§ present. and 3 thmk g contrlbutlon‘
from - him: at th1s tlme Would Ii)e very valuable. L “There is . Dean
Oolelought - : FUNETEF s i

STATEMENT: OF: DEAN 0.-8. COLCLOUGH,: ACTING, DIRECTOR '
I’ATENT 'TRADEMARK, AND "COPYRIGHT FOUNDATION, r-uTHE
G-EORGE WASI-IINGTON UNIVERSITY WASHINGTON ]} @

Dean OOLGLOUGH I am here

t~Senator O'MamoxNzy. Tram'glad you are at.the tablel™:

++ Dean- Concrover. T:am so happy to be heré tolisten to'J: udo'e Hand
becauae it seems to me that he'has expressed the motivating: influence
that :caused the yniversity with which T ain connected to “undertake
5 years agothe organization of a foundation which would be dedicated:
to a search for the factsi in connectlon w1th the operatlon of the pa.tent‘

system in this country. - o

We became convmced Somie' years ago of tHo. very thought that
the Commissioner’ of Patents-has just expressed:-and ‘which: Judge
Hand spoke of soclearly. That'the whole'sreaiof the patent; monopoly
iri this country has been characterized by ‘opinions:of the two'schools
of thought which you ‘expressed, | Judge, ‘as onthe one’hand - con=
~demiiing it as restricting progress and’ the other claiming that it 1s
the solebusis of progress technologically and mdustrlally, and 1t Was
for that veason that the foundation was organized. -

Perhaps, Senator, it'would save time if 1 quickly: prowded mfor—
mation on the research projectsin which we are now engaged. T know
the'¢hairmanis: cognizant of this work. The chairman of: the Ju-
diciary Committes is 4 mémber of our advisory council and I ain proud
to say that Judge Hand and the Corimissioner of Patents are men-
bers, too, - “Mzy I: qulckly reéad the research projects which we: have
undertakenso far to'show our approach-to ﬁnd @ factual ba51s for
conclusions with respect tothe patent system? - -

‘Senator O’Mamongy. In order-that your testlmony now may be
placed in its proper perspective, let: me; ask you ﬁrst i n the study
was undertaken? H g :

~Dean: LOLGLOUGH The orgamzatlon of='the Foundmtmn s nder-

- ity The fund-raising aspebts of ‘it 'wers
ind the Foundafion was actually put in: operatmn in‘Febru-
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Senator O’MAHONEY When the: fund—ralslng effort was: eompleted
what success’ did you have? - Can you gwe us the’ amount of money'
that was raised to finance the- proj ject? :

Dean Corcroven: Yes, sir. * Not exactly, | but in round: ﬁgures, it
was somethmg in the order of $120,000. - Would you hke to. know
whio contributed ? : ¢ "+

‘Senator O’Mauoney. You' may. volunteer that information.

Dean Corcrouen. I think that is important to our undertaking be-
eause it is evidence of the breadth of our support and the fact that
this support’ represents those eIements ef our soclety Who mlght have
conﬂlctmg opinions,:

1t is supported by patent lawyers on & Wlde scale: It is supported
by industry—and when I'say industry, T mean both large and small.
It is supported by research laboratories.” :All laboratories are volun-
tary memberships in the Foundation. The Foundation, T'must pdint

- outy is an integral part of the research and educational program of
The (George W'ashmo*ton University, and is not separately incor-
porated.

‘Senator O'MAmGKEY. And this financing, T state, is an assumptmn
atid:is a fact T ami sure; the I‘oundetlon was left Wholly free to make
its own decisions: .

Dean CoLcrover. R1ght 51r, sub] ect only to the Board of Trustees
of the University.

“Senator O'Mamonzy. ' Yes. In other Words, the contrlbutlon of
any find t6 the: Foundation was not in any sense made. te gulde the
Foundation in-its:studies or in-its findings. ° .

- Dean: CorcLovem: Right you are, sir, and 1t was for that Teason we
soucvht our:support in‘all the various areas of oplmon and attltudes
toward the patent system:’s p

Senator O'MamoNEy. You beora,n 5 years egog

::Dean -Corcrovem. To Taise the- TIOney. - s

:Senator O'Mamoney. This committee veceived an approprw,tmn of
$50 000.out of'the eontmgent Jund of the Senate to conduct the study
in Whlch it is engaged. . I want to.point out the handicap under which

- we.are working as compared with the grant that you. have. - .

It is the rule of the Senate that an appropriation of this: character
can be ‘made only for 1 year, so that it will be necessary ‘for this
committee. for the coming session of Congréss to apply :Eer a renewal
of its financial supportif 1t is to carry.on'the study. i

~You have already been working for 5 yedrs.. - :

."Dean GororoudH.  We liave been working for a year and 6 months,
su-, on the‘actual work-but I inight say, in that. connection, we hope
that the money invested-—and it will be more than the figure T have
named by a’'great. deal before we complete this study, on the basis of
our present judgment—I hope it-will be of use to this commlttee and
W11] perhaps save some of the approprlatlons i

- Senator O’Mamoney: All right, sir.

. Judge Hanp. May I aska q_uestlonﬂ

~ Senator O’Manowny. Certainly. ‘

- Judge Hano.. Have ‘you gotten far enough into-the study to kl’lOW
whether the absence of the power of subpena would stand in your
way—do you find ;you have access to-all of the information?:

Dean CorcrousH. So far we have gotten full cooperation. ‘We are

- getting completeé cooperation, I- would say, from industry and the
" laboratories, They:are being very generous in‘their:cooperation.
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-Judge  HAND. That does: not surprise me: at:all: * I wondered
whe?ther you had found any hmdmnce, and you say that you have
nok & : RS

- Dean: COLCLOUGH We have not. -

~-Senator O’Mimonry. ‘Fhis comnnttee h'LS 1ssued no. subpena, as: yet

- Judge Haxp. But it might: be, you know+=you cannot tell if it got
wvery close: and rlght to the marrow——you have got the clews, and they
..ha;ve net.

Senator O’MAHONEY Would you. repea,t thatg 1 want thet clea,rly
on the record. [Laughter. ]

wJudge Hann, T will repeat it for you You have got the clews a.nd
'you know it. ‘ I

- Senator O’MAHONDY Proceed - :

: Dean Corcroven. I want to 00 over our pr0]ects end then it the
eha,lrman would be interested I.would be ‘happy to:file with: the com-
mlttee for its records a description of thesé researeh: prOJects

-Senator O’Mamoney:. That W111 be very setlsfactory -

Deen OOLCLOUGH—- K P sl o

ok 1—A I-‘ATENT UTILIZA’I‘ION ,

The purpose Of the patent ut1hzat10n prOJect 1s to determme as
ob}ectwe]y as possible: (@) The proportion of patents 1ssued in a par-
ticular year that are put fo use In commerce and industry.. () The
extent to which patents are used; and: the length .of tlme a? The
monetary value of patents to the mventor and to the assignee. - (d) The
economic or competitive value of patents which are not: a,etually used in
production. .. (e) Social and economic factors which. stimulate or in-
‘hibit the maximum, utilization of patents. - (f) Factors which: account
for. nonutilization. of patents. (g) Suggestions which inventors.and
assignees have for maximum petent utilization through changes i in
present patent_procedures. (%) ‘The extent to which industry is
resorting to trade secrats in preference to relying on patent protection.

‘To assure objectivity and-representativeness, the answers to the
precedmo‘ questions are sought through a statistically: selected sample.
This approach makes it possﬂole to generehze the findings from the
sample to all the patents issued during the particular period from
which the sample was selected.. For our pilot study, we have started
with an initial sample of 2 percent, selected systematleally from all
the patents issued in 1952, 1048,-and 1938,

& information abstracted from the Ofﬁclal G‘ruzette for the 2 115
patents could yield some:interesting relationships between such- items
as the assignment status, lapse of Time between & plication ‘and the-
issuance of the patent, the “frequency “with Whlcﬁ gssighments are
made to corporatmns, the number of clauncs a.nd_ the elesszﬁeatlon of
the patents. = -

"'The patents not asswned at date of issue- ‘have had to be- sea:rcheél
fwalnst the- Pa,tent Oiﬁce ﬁles to obta,m the dete of subsequent assagn-
ment if any."

Informa.tlon on the ut111zat10n ef patents Wlll be obtamed throucrh
-questlonnalres addressed to-theinventors and assignees. For inventors
and’ assignees: in: nearby -areas, questionnaires have ‘been filled: out
through. personal interviews. - This phase of the work is completed.
A mail guéstionnaire will:be:sent to inventors and-assignees-in other
areas. The personal mterwews were made to give us a first-hand
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Lnowledge of the questions Whlch could: beransweréd, and:the best way
tto- phrase: these :questions.: Thisinitiak face-tos faeejquestlonmg of
inventors and assignees has helped us to streamline our questionnaires.
To minimize costs and maximize information, we plantoinvestigate
only about; 10-percent:of the nonassigned: patents : We. ale assuming
that most- nonaSSIgned atents are not! utthzed; Tt is considerdd:that
thig small-sataple 'will be:sufficient to test this asdwnption: - We are
excludmg all the patents to foreign residents. The assigned: patents,
Tumbering about’1,300:will: be: cmeulamzed as*‘zdlscussed g t1e pre-
eedmg paragraph. P :
‘1A fter‘every ‘means:has been- exhausted: to tmce 1nventors=and as-
signees and have them respond to the questionnaires, a subsample:of
inventors and assignees, living in certamn.néarby. cities; who failed to
respond to the questionnaires will be visited- pelsona.lly to:obtain ‘the
desired ‘ information, so;sas 1o determine in Wha.t recpect the non-
respondents différ from those respondmg g
The questionnairesfilled out by fpérsonal mteerews or by ha Wlll
all be coded and tabulated and the results analyzed:: :‘Morédver; since
this is a pilot study, records are kept of the t1me spent on the various
activities, so that ultimately costidata-could be prepared. Finally, a
report will be prepared summarlzmg the findings, and appraising
the effectivenéss of this. ‘approach: ' The' salient ﬁndlncrs resultmo'
from the ‘study will, of ¢ course, be made Wld_ely avallable o th L
‘bers and other Jgroup oo b
>roject No. 1a is tinider the dlrectlon o:E Dr. J oseph Rossman patent
-a.ttorney of ‘Philadelphia. < He i’ patent’ coubsel for the’ Marathon
Corp:  His publications: jniclude o Psyehology-of the® Inveritor,
the ‘Liaw:of Patents’ for Chemists; and the Protection by Patents of
Secientifi¢: Discoveries. | He -served; 48 editor of ‘the Journal of the
Patent Office’ Society from- 1931 to 1985, ' Heé has contributed: humer-
ous articles on Jegal and technical subjects to magazmes andjournals.
i The research:! assoclate is: Dr.  Barkev -'S;: Sanders, conisultant on
dlsab111ty insurance to ‘the Bureau of Old: Age and Survivors Tngur-
‘ance; Department ol Health, Educa,tlon, and Welfare, He'is o lec-
turerin “statistics ‘and  econoniics at’ Johts: Hoplkins and- Cathiolic
FJniversities; and has developed and'conducted numerois statistical
surveys“and studles.:f He has also contribyted articles to techmcal
Journal 1nclud1ng ,he J ournal of the Pa,tent Oﬂice Soclety

24, THE VAL‘UE OF\TH_'E‘. PATENT IN TH U\TI'I‘ED STATES

he purpose of thls prOJeet is to: detelmme the value of the patent
in’the United States:: - Becduse no. one generally- accepted and:inte-
-grated body:-of: criteria [standards] -with’ which to measure patent
“value exlets at présent,; the:first ‘objective «of: this study- is to:develop
and precisely define such criteria 50 they can be used as a:guide for
fact collecting.  These ¢riteria‘will be designed to measure'as specifi-
cally-asipossiblé what:the patent system has done, is doing; and-ought
to do. For example, one of the criteria is the proportion of :output
{1)»whiéh would riot -have been ‘undertaken without patentprotec-
tion; (2) for which paterit protection is:of some importance, and:(3)
~for which patent protection is of megligible or noimportance.-:When
quantitative estimates along theselines are obtained, they -will throw
11ght upon the opera,tlon of the patent System for the Whole of mdus-
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try and for majoi gegrients of mdustr’y, de wellzas: for. classes of
products g ' 7 i :

“The ‘pilot project is- designed: to prowde answers: to’ how We' should-
proceed to- accurately evaluate patents as well asprovide: tenta.t.lve a1
swers based ‘on’ incomiplete Facts'to what'is thevalue of patents. ; Tol
that:end, the pilot préject is broken ‘down into four: sitbdivisions -of
mvestlgatlon {1y the‘development ‘of critefia for patent evaluation
to'the‘extent that prevailiiig criteria are: inadéquate, (2) the testing of
the criteria developed and the:gatherifig of preliminary factual. data
on patent value through selected: case studies; (3) subsequentilaprove-
meht ‘of the criteria'to provide better: procedures ‘and techiiques; so.
that more: coniprehensive and practically useful studies of patent eval-
uation“may ‘be undertaken, and (4) ‘a:report -to the members of. the -
foundation which will- mclude, the: prehmmarv fa,ctua,l data on the
Value ‘of patents gathered:in the case studies: ! 1+ i

~The principal Investigator for project: No: 2»& Dr J esse W. Mmk-x
har, his specialized in the fields: of indugtry: studies and! public policy:
towatd business. for 10.-years. -1 He has taught at: I-Iarvm-d, Vander-
hilt, and Princeton: Universities; and:is:ati present.an associate pros
fossor of economicsat Princeton. - His publications:include two books,
Competition in' the Rayon Industry aiid Workbook in. Feonomic Prins
ciples, and several articles. From:1950"to 1953 he headed.:up’ a.re-
search project dealing with-dn:evaluation-of fertilizer policies for the
Tennessee Valley Authority. TFrom 1953 to 1955 he served as D1~
rectorof the-Federal Trade: Oommlssmn’s Bureaw of:Economies: .

Rt A A REIE]

3-A. EFFECT OF PATINTS ON THE ORDATION AND GROWTH OF SMALL

B LI‘\TDUSTRIAL UNTTg™ ) : :

ThlS pr0]ect seeks to determme the roles of h :patent rlght and
oﬂwr factors (like dvaildbility of capital, qualityef entreprenenrshipy
and technical and economic barriers to. entry) in the development ot
new firms and industries. . The investigation is:designed to-provide
firsthand field interview: information.and. is: heing ‘conducted by: in=
dividuals with' small staffs’and is being execited, relatively ‘g 1ck1y>
and will: lead- to: foundation. reports and- pubhcat.lons on the influence
~ofitherpatent systemiori the creation and growth.of new vigorous units, -
new units: that.are keeping’ our. industrial system, flexible and a.lert
The pilot projéct covers three different typical situations, which when.
brought together: will have broad inductive: value. ‘These: situations:
are: (1) the rise of enter%)uses on the technolo,glcal frontier, 2) the
rise of enterprises throvgh the specialization of seryices, and (3).the
rise.of enterprises permitted by opportune technologloal changes in;
heavﬂy concentrated “mature” industries.:: ;i ,

- Specifically, sitnation No. 1 isa study belng ma,de O:E small neW ﬁrrns:
springing up in New England, and elsewhere.in the electronics field.,
These firs: are not o much. interested in radio and television as in‘in-

_struments, special high-cost components, electronic - “euns,”. thigh-.
purity metals for electronic fabrication, etc: -Many such: ﬁrms start
as constiltants or -with. Government. research: contracts. . In addition’
to such sources of capital buildup, they. rely heavily on educatlon” :
on téchnical knowledge, not; generally shared and often embodied in
owned patents. In add1t1on to electronics, this study. will cover. a:
sample of new firms in the radioisotope field.
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- The second situation of this project is an investigation of the rise of
the custom heat treating of metals industry performing services for
automobile parts: makers. and other companies. | The.technology of
heat treating - (which:imparts extra strength. .-to.‘;c@,rbon' steel, “case
hardens” the softer steels,; ralieves internal stresses in Workad-metg,]s,‘
etc.) has been improving rapidly so that a metalworking firm has diffi-
culty in keeping up: with the latest equipment.and: methods. This
study is inquiring into the-place of patent licensing ini-the growth-of
this new industry, the sources of personnel-and capital, etc. S
**The third situation is a study of the economic féasibility of small-
scale Jocal steel facilities based on small-scale electric furnaces (in lieu
of blast furnaces): and the continuous casting process, - It appearsthat
the development of new iron.and steel technologies;will require much
less capital for entry andwill permit the exploitation of small, high-
grade 1ron-ore deposits for the benefit of local markets. The officials
of companies desighing continuous casting equipment will ‘be inter-
viewed to-lind out:what problems of patent licensing exist, how these
will be overcome, what kind of clients are expected, what future is
enyisioned for this type of ‘decentralization in the.steel industry, ete.
. The principal consultant for project No. 8—a is Dr. Irving H. Siegel,
director of research, American Technology Study for Twentieth Cen-
- tury’ Fund ; staff member of “Council of Economic. Advisers to.the
President ; author and le¢turer on economic and technical subjects. - -

5—A. LICENSING OF AMERICAN PATENTS, TRADEMARKS, AND TEOHNIQUES IN
: FOREIGN COUNTRIES

The purpose of this project is to obtain-information on licensing
operations abroad by American business and of the relations of patents
and: trademarks-to: these operations... There is very little orgahized
matérial on thig subject, but it is apparent that licensing -of foreign
manufacturers is 8 widéspread and growing practice of American
firms.~ The foundation is now completing a preliminary study which.
has the purpose of determining whether a more comprehensive project,

would be feagible, and whether there'would be enough interest tojustify
it."In the course of the preliminary study the project staff-had.a
‘number of interviews with officials of ‘American firms that engage in.
licensing ‘foreign manufacturers, and with: interested Government
officials in the United States and abroad.” The feasibility of a pro-
posed’ questionnaire was tested in a mail survey of approximately 70
foundationmembers. o 0 e T T
- Results of the preliminary study so:far show that a very large
proportion of American firms engaged:in licensing abroad would
cooperate with the foundation in a more comprehensive project, thus
agsuring the foundation of access to necessary information. The re-
sults also show considerable interest in thesubject, - L
-'The compreliensive project, if undertaken, would cover points such’

agthefollowing:+ e 0 - en e R
*17vAn analy€is of the factors:which contribute to the success, :or
lack of ‘success, of the practice of licensing abroad—including, of
coulde, the role of the patent and trademark systems. S

2. An analysis ‘of the economic’ consequernces of the practice,. both
here and abroad, - v s e e o T e T N
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3. A description of negotiating techniques, and-of the prlnolpel
provisions of successful licensing sgreements. .

4. An analysis of the factors abroad which make for good or a
poor “climate” for successful licensing agreements,

Project No. 5-a is under the direction of John Lmdemen, consult-
ing economist, of Washington. . For several years Mr. Lindeman was
with the Mutua.l Security AO'ency in Europe, where he dealt with the
problems arising from exchange restrictions. and economic nationalism.
His present work also gives him an intimate ]mow]edge of the forelgn
operamons of some Arnerican companies, _

G—A PUBLIC ATTITUDE 'I‘OWARD PATENTS, TRADEMARKS AND COPYRIGHTS

" The purpose of the project is ‘to determine attitudes toward, incen-
tives for, preconceptions of, and lévels of information a,bout the
patent, trademark, and copyrlght systemg. Two groups are being
studied in the pllot project: (1) university seniors at the George Wash-
ington University, and (2) a cross section of the _general pubhe In
Washmo'ton Within each of these groups, analysis will be made of
special. subgroups, e. ., engineering and technology ‘students. The
method will be thet of & semplmrr Survey usmg mtenswe 1nterv1ew
techniques. . .

This information is de51gned prlmarﬂy to. prowde O'uldence to-a
public-relations program. An effectively focused pubhe—relatlons
program must first know the shape of current attitudes and levels of
information, in what areas ignorance and doubt exist, and what mis-
conceptions prevail. Furthermore, such information must be obtained
with respect to certain critical groups, - .

. This pilot project has begun in ‘Washington, D C., with the possmle
view of extension to other c:1t1es and other types of crltlcal oups. -

Project No. 6-a is under the direction of Mr. James N. Mosél, asso-
clate professor of industrial psychology at the George Weshmoton
Umvers1ty and research consultant on_advertising. commumeatlon,
and public opinton. Professor Mosél has conducted fAumerous sur-
veys of public reaction for advertising agencies, industrial organiza-
tions, and the United States Government.

We: ‘have other projects in mind. We are Workmg to develop one
in the atomic energy field which is an obvmus one, becanse . atomic
énergy has special patent problems, -~ .’

And, finally, weare working on a project in ‘the antitrust field;

'I‘hose are the projects now undertaken. They are each in what we
call the pilot phase, because supplementing what Judge Hand asked
a moment ago, one of the first things we have to find out-is, can we
get the iriformation ? And, secondly, what the best methods of collect-
ing the information are. "So we have gone on for this reason and
for the reason of finance, on a pilot basis with questlonnalres and by
interviews with the industry.

We have our representatives in the ﬁeld eonsultmg manufactur ers,
the laboratories, the individual inventor, We have passed out ques-
tionnaires to a large number of individual inventors in this country
to get their personal experience with respect to the development and
ma,rketmg of their invention.. . :

“Senator O’MamoNEY. What response have you had to these, questlon—
naires, first, with respect to the questionnaire itself ¢ There have been

68852—56——12



128  ANEBRIGAR BATENT SYETEN

complaitits} you know, from many ‘Business sourdes’ #bout question-
naires, the numerous questioiinaires sent otit by executive bureaus and
comimittées of Congress. Tt is condemned sometimes as'a great burden,
an unnecessary. burden upon-business.” B O
- What response do you get in'that respect? @ o 1 1L et
' Dean'CoLcroves. - Our respoiise’ lias beeh :good, Mr, Chairman, but
“we'have more or less adopted a refinement on the questionnaire method
in order to-male it less burdensome, of combining’ the 'questionnaire
and the interview.  In'othef words, either eqilipping the interviewer
with a questionnaire or using s mail ‘questionnaire’on previous’ pet
sonal interviews, but not asking the busy executive orthe busy labora-
tory director to answer all sorts of impossible questions. Our personal’
interview experiende 1s’employed in drawing up ‘mail quéstionnai
and for further interviews, ~ 77 0t o TR L
“"We find that facilitates the collection of the information. = "
" Senator Q’Mamoxky, 'With Fespect to the subject wha
been the response?™ ' R
- ‘DeanCovorougir., We'have had no diffieulty, " °° 7
"Senator (’ManoNEy. And ‘youhave been gathering material? = -
“ Dean-Corcrove. -On a smiall’scale, -siv, because as I'said, we feel
that in order to develop methodology we should approach it on &’
pilot basis, to-be sure that we'have the correct method before spend-

Ing a great deal of money on & generdl search, 0 .77
“Senator O'MamoNzy. After this material hag béen gathered what
will be your method, of reachi
the report and the making of the recominendations? =~ L
. Dean Corcroven, Our staff will analyze the Information and .come
to'tentative conelusions, =~ L T o et
We hive, and are most fortunate 1n having, the Advisory Council
of “which T spoke a mioment ago, two members of which are here in
the room, and which also has on it, whic¢h we think is a great privilege,
men like Mr. Asbury, vice president of the Esgo Regéarch & Engirieer-
ing Co.; Dr. Joseph 'W. Barker, pregident of the Réesearch Corp., and
aldo president oiP the American Society. of Mechanical Engineers;
My, Cyrus S, Ching, in the Jabor field; and we had the late John W.
Davis, who is not with us ‘any more; Adm. Luis deFlorez, presidént,
of the deFlorez Engineering Co.; Mr. Laurence. B. Dodds, vice presi-
dent of the Hazeltine Corp. ; Mr. Thonias K, Finletter; Mr, Lawrence
R. Hafstad, recently Director of the Reactor Development Division
of the Atomic' Energy Commission; Mr. John M. Haneock; Judge
Learned Hand ; My. Mervin J. Kelly, president, Béll Telephone Lab-
oratories; Dr. Clidrles F, Kettering, chairman of the board, Kettering
Foundation ; Mr. David E. Lilienthal ; My. Max McGraw, president of
McGraw Electric Co.; Gen. David Sarnoff, chairman of the beard,
Radio Corporation of America; Dr. Glenn T. Seaborg, professor of
chemistry, University of California; Dr. Edward R. Weidlein, presi-
dent of the Meéllon Institution of Industrial Research ; Mr. Charles E.
Wilson, chairmian of the executive committee of the board of directors,
W. R. Grace & Co.; and Mr. William T. Woodson, a very prominent
trademark lawyer of Chicago, " e
And as ex officio members, Senator Kilgore, Representative Cellar,
and Commissioher Watsom. © T P
"We have periodic meetings

ig a conclusion for the preparation of
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+We!also: have an’execitive ‘Cothmiittee:  Werwill-take our: findings
of fact and tentative conclusions and diseriss thiefn:with this’ comnnttee
We will'work with tiany ‘othér institutions on’our: projects.:: =

- Ag-indiedted a moment: ago we dre using: peopleionvour:staft from
Prmceton John 'Hopkins, %’Hztsburgh, and: other : 1nst1tut10ns‘-=‘ ‘Wa
%mll ﬁnally develop’ whiit weibelieve: to bela’ s01e¥1h1ﬁc anal féthe

acts. ' :
Senator (’Mamoxey. Didiyoushear: thie rtestimony, o rather the
domimerits of Mr. Jo! Bailey Brown this imorning with' respect to the
reduction in'the humber of patént cases'in the!colirts?.

Dean: Covorovem Noyisiry unfortunately T didchot.:! @i :

= Senator ‘O'MasonEy. : Have you in:this study:set ap-a-project-—<I
regret tosay-that-T:did fot follow all of thesespecial studies you huve
established—dealing with the; pos1t1on fof the ism l'l'mventor 3 luted
tothe researchi leboretory Lol o
1My COLCLOUGH: Thatis implicit:i
of fact, it probably iis thvolved ! ih: foul: of: fheniy: but ds - a 'separate
project; no. Although, as I pointed out, sir, our patent-utilization
projéct-—one- ofour major projetts-is: sts,rtmg with the individual
mventor. I believe. wé:have now:some 75:who have been'interviewed, -
And ‘when we perfect'our questionnaire it Wlll go out‘ -'to thousands,
followed by personal interviews in-ceftain cases:’ '

+ Thedegree of sanipling, of course; will depend on stat1stlcal
ods to go-far:enough toreach sound sc1ent1ﬁc results,+

‘‘Senator:O'MamoNgy:-Thatik you very much, Inorderto’ stzmulate
the discussion a little bit more, I think that T will call-on’Mri Biebel;
We interrupted you yesterday because we sskecl you to wait for the
presefice of Jidge Hand.” : A wo TR 8%

Mr. BrzeeL. It I could refer bick: to one of the metters thst was
- mentioned by Judge Hand, IHe referred to inventive genius as being,
I think, something that was either-thers or'it was not there, that you
i’ound itand itcame out. I think that is certainly true;: -

:He further referred to some of:the great painters of the past as
exercising genius in that field. T thmk it also is true that theigreat
court ‘pamters in:the; period of 300 and’more years ago were largely
subsidized by the court to whichi they were etteched or lo ‘Some Hi
and prominent wealthy family. :

Judge Haxn: That was always true, Tthink, 7 SRR

‘M. Bresev; T think that was verymuch a part o:‘f the gourt’ 1ntngue
I think it explains some of the very famous collect1ons that now ex1st
inthe places m Florence, for example s

T think we have’ ‘geninus today. " T thmk that it iy essenfaally the sarié
in kind; namely; that it -must come out; but T think that’ today our
gemuses must also have support.’ ‘They’ clo not do well without means
to eat and evep further they want'a car end & radlo and"“ telemsmn
end many of our modern conveniences, 1

T do not think it is in the spirit of what we are trymﬂ' to'accomphsh
to say that that sliould be done on ‘& subs:tdy bagig, T think that -we
have found a more satisfactory basis, ong whick is more truly geared
to the contributions that they make by allowing them. {o’ ‘take out
patents which" they can elther exp101t themselves or “which they can
hcense to 1ndustry i

+T-think in that regard that the paten y: em csn be ssld,to serve a
most important and usefnl purpose. e
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~Tam not prepared to give any statistical data. of the kmd that Dean
Colclough hag been talking abeut. :

1 share the Commission’s convietion that I thmk most pabent lawyers
acquire from: years of contact. with inventors and with businéssmen
that they do find and do place considerable value ot the property right
that:they acquire through being able to’ 1dent1fy the.inventive concept
that the inventor malkes.

“T'would like to makeone other comment,:: B

T was, of course, impressed- by Judge Hand’s dlscussmn of the dlﬂi
cultles of applying the test. . L.am not a lawyer: in the field -of acei-
dent or other law,but T think that there are tests in different hranches.
of the'law, such as an ordinary prudent man,:one- exércising reason-
able care. . And. I would assurne that also in those fields of the law the
judge must decide what an ordinary and prudéntmanis. -

Probably the factual data to enable hir to do thatiis. very mucb
less complicated, but I 'do not think that we.can say that the problem.
Is1 besmally dlﬁ?erent I ‘think that lt is undoubtedly extremely com--
plex.

Wlth our further development of sclenee and resea,rch it looks as
1f ourinventions:are going'tobe even more complex. - -

‘T merely raiss the questmn, if the basic: problem 18 not essentlally
the same, merely a difference in degrea? -

<+ Benator O’Maponey, May 1 request Mr J obin IL. B Brunlnrra, who
- is a patent attorney of St Louis and. who-has been  good: enough to-

_come. to: Washington, to partlelpete in thls sesslon to make h1s com--
mentsa,tthlspomt? i P ENET e

| STATEMENT OF .T OI-IN H BRUNINGA PATENT ATTORNEY
B : ST LOUIS MO ! &

Mr BRUNINGA I was takan' notes here yesterday and todey T
'ha,ve a numbe1 of subjects that T should like to cover, but I wonder.if
I can in.10 minutes; unless you Want me to hendle any partlcular
quest.lon ..

:Senator O’MAHONEY VVe wﬂl let you be the ]udO‘e as 1o Wha,t you
Want to say. - We will ask you, if-you; Wlll to plepa,re a paper for us:
to be;submitted Iater on. o

Mr, Bruwixea. I will. X will make thrs ]ust a brief Summa.ry

First, my name is John H: Bruninga.- I am a; member of the ﬁlm
of Brunmg& & Sutherland, in.St. Lowis. . -,

My own experience after engineering was w1th the Bm ean of Standn
ards, and in the Patent Office:1 m 1905, a,nd then into practice. .

Now the examining corps today. is-much better: e uceted thain When
I was there in 1905, that i is, the genéral run, of the men. In those days
they were not. all college men, by any:means: " .

The difficulty I have found in the Patent, Oﬂ‘ice, Whlch p1obeb1y
explains. the. cases. where the: courts. have decided the patent granted
by the Patent Office invalid,is that some of those men arenot familiar-
with the: practical ﬁeld that is praetleed That extended back as
early as 1903, .

T was in the. Shos. Maehlnery D1v1sron I vg@s . there 3 years I'
had never been inside of a shoe factory 1 went, 2 weeks of my own:
time, to. Boston. and. I learned more in those 2. Weeks about-the shoe:

industry than T learned in the first year in the'Division.
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‘Now that canbe done. - Those men can be sent out into’ the feld:
Their expenses should be-paid: - They should not be‘required to take
11}:l on their vacations." And in thet Way they get the practleal end of
the thing,

~"As to the expenses of the Patent Oiﬁce in conneetmn W1th thet
I think that is & public service and. it should: qot—that is, the expenses
that are allowed—should hot'be baged upon-the income ahy more-than
of the Department of Agrlculture or the Bureau of Standards, -

Next, as to the courts. I started in’litigation in 1910. It is my
opinion we do not want any patent courts. They will become too
technical: What we want 1s good lawyers on the courts,. ‘We do
not want:any technical adviser to a court, because pretty-soon we will
haye the decision by the technical adviser ‘anid not by the court. .

My experience has been that if a judge has had high school and
college physics-and: chemistry that he can be educated to try-a patent
c¢ase, Those who have not had that, may have a lot of commonsense,
bt in a nuimber of cases which T had in. which T prevailed, orin which
the other fellow prevailed, all the judge said was, “The prevaﬂmg
party will submit findings of fact and conclusmns of 1a,w In other
words, he did not understand the-caseé.:.”

Senator O’MamoneY. Now then, M. Brunmora if that be the case
that there is an occasional judge "who .does: not uriderstand what is
before him, what would be wrohg with providing a:technisal-court to
deal with this problein, particularly at a time when the field in which
the inventions and dlscoverles are bemO* made is constantly becommg
morecomplex? . - Gl T G

-"Mr. BruNixGa. Tam afrmd that they are gomg to get too techmcal
bedause what you need-is a No.'1 ]awyer having had at least 4 years of
law school. 'That has been my experience.

That is probably the trouble with the Patent Oﬂice—partlcularly in
the Interference Division. - They are technical men, all right, but they
are not expellenced lawyers They have not had, a.ny out51de law
practice.” :

‘What I believe can be done except in cmses as J udge Hand mdmated
in jurisdictions like that, is to have g, roving judge in the district or in
the State or in a number of districts; who. tries patent cases .and who
before he is appomted for that purpose has ha,d 8 year of physms and a
year of chemistry.

There is a case by J ud e Hartshorne, of Newark XN, J who T tried,
It happens that I won the case, but that ]udge had. had physics and
chemistry before he ever tried: that case.. I asked him, and I said,
“Will you review a certain pert of yeur physmsﬂ” Tie understood

_ that case all the way through."
- Fora Whﬂe they tl 1oucﬁit I Was gomg ‘to. lose the case. I ﬁﬂally
didnot.

Senator O’MAHONFY _You recommend tha.t we pass a Jawto prowde
for the- eppomtment of judges who will: render favomble decisions
when Mr. Bruninga is there? [Laughter.] -

My Bruninea. No.. Those cases “that L have Tost have been before
very cs,pable ]udges I was ]ust wrong, that 18 all on my opmlon in,
the matter..

‘When it comes toa matter of patentabmty, of course, we have sec-
tion 103. Section 103 only states what is not patentable. What I
would like to see in that statute. is somethmg like is-stated.in 145 and
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- 984, that is;in general wdrds-that the judge. shall decide that case on'
the emdence ‘beforé him'sndsnot-on his own-personal opinion..
+Of: eourse; et hith nse histown personal experience: on the: ba.SIS of
]udICIEL]. notice, but if the case is decided on the evidence doneé there
will be a-lot of trouble avoided; bectuse that'is what:a lot-of the d1f4-
trlct courts do, they -do not' idecide the:case on the' evidence. :
- When: you.ecome to:the:court:of appeéals, what do you have % Unless
the district court was manifestly wrong heis affirrned. .
Senator O'Mamoxzy.: May! I :Lnterrupt you at thls polnt2
«Mr; BruNiNGa, “¥€8. i
- Sensitor O’MaHONET. J; udge H‘md unfortunately, has to take S
treln at 4-o’clock; so:X:would: like to: get his' point .of wiew: about this
question. of expert-adviee to:the ‘courts before heis. compe]led to tear.
himself: ‘away.::J: udde Handy:iyou': have: heard - tHe: testimony ‘here
- about isome cases: in': Twwhich the. ‘judges jjust asked- the -attorneys ‘to
prepare thestaterent of facts, et ceterh, dnd he signs the ordér, and
the: conclusion:’of /the Wltness that it: was an evidence-of 'a; lack of
knowledge of'the case. “Do yowthink that'the field in which patents
are issued now is: becomlnmso much:a matter:of deience and com-
plexity that the courts would do.better!if they had: expelt asmsta.nce
or: if there-were a special coust of! ‘patent'appealst:
+ Judge Hann;-Those ave two  separaté-questions:: S by
~'Senator O'MasoNEY. Thatis right.: T am!trying to save tlme
+ Judge Hawo: T will take the second one firsty if T'may. . = : ;
I think it might be desirable to have ‘one- court of: patent appeals
prowded with this proviso, and T for myself would regard: it as
abso]utely*cmtlcal that is, that it should baa: Totating court.. - T<do
notwant to have a court of speelahsts, because we' a]l get in: Iov._ Wlth
ourselves : -
i And-eourts are partlcularly of that kmd 8 you know, a.lthough
you nigy not: be Wllhng ‘to sy 50, But it isitrue. -Andiif you geta
courtof expertsyou will'get out of line. - I think that was Mr. Fish’s
idea. He was in his day perhaps the head of the patent bar. ' ‘He
thought of a single-court of patent appeals; that it wonld be good.,
- Perhaps’ it would:be too much-work for ‘ohe.'! But; anyway, pro-
. v1d1n0' the ‘assignments were ‘only for-a period: of tuine, so that you
would Tiot get arterialisclerosis; which we'allare in ‘danger of. -
Senator O'MamonEy. 1 like thet better than the rovmcr ]udge that’
Mr Bruninga has mentioned. = .
“iFudgs HAND, Of ‘course: yes. 111 com" to the other questlon
-~ T'should not agree with Mr:Bruninga. ‘ :
{'When I first came ‘on’ the beiich' they 3ust hed the new rules that'
was in 1913 or a little before that. That wag' where they used’ to have
questlons almcst steréotyped ‘that- they would ‘give to’ the expert:
“Have you read patent so and so; claim so and so?. And do‘you
understand them? T do. " Will® you “explam themﬁ” And then’ the‘y
would go off ‘anid ‘play’golf;’ leavmcr hin W th" ty" VI I—I :
Would explain and argue the case. : S
“That ‘was a dreadful system W' ended
of New York: T'neverlst‘anexpart give hig opmlon on the mea,nmg'
of the claims or on Whether there was 1nfr1n0fement or whetligr is was
patentable. * Th ! it-has
adopted
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Tt was. 'ﬂwa,ys a questlon strlctly of Sact; and not 1nterpretat10n of.
hecla,lm e
T got them to pass a rule in the southem d1str1et shortly atter. I
began to deal with these things that, the parties: might-agree to ha.ve
an impartial expert in cases which involved complexity.

Well, you take a thing like a wireless case; -Uinless a:man, has been
~ trained in electronics, 1t is all. a W11derness: hlm He has got to
havehelp. ~ 0 7 M

1 do, IlOt think the: system is.2, good -one by Whlch each 51de ealls a
partlsan axpert of that sort, and never have.. . But the bar never would
use it. . The rule. ﬁneliy wee repealed oL do not thlnL it hed ever
been used : T R

T got: them to Hass it R i must have heen 40 ye‘trs efro e

" And ‘when I used: to.talk to the lawyers about it they Would sa,y,
“You_do. not know. these experts they are- all commltted one . way
or, the other,” .

They did not: mea:n mmd you, or suggest that they Were dlshonestly
committed, but they all had their slants, And if you. got the court’s
expert, the court would always follow. him on' these questions of fact
a.ndllhe ‘wortild, bécause the poor Wretch has nothmO* else. to go 011,
rea : _
Senator O’MAHONEY You mea.n the expert or the eourt‘3 i
o ildge Haxn. You know What Imean.. I mean the. court [Laucrh-
ter. T A TITEE R

. That was an. unklnd questlon R -

. iSenator, O'Mamoney, I withdraw.the questlon [Laughter]

' Judge Haxp. Too late— the. damage is done. [Laughter]

Everybody knew. it anyway, so it 1s all right: ‘ TR

. Here was a case, for instance—I do not knew whether 1t was. true
or not, but we have i in the patent law one great phrase Whlch ig the
“pl.‘lOI‘ art,”, That is.a phrase you hear over and. over again. :It
means what led up to. An-anticipation: depends on-it, - The judge
wag trying the case for a COuple of days and he said, “Gentlemen, I
am not very familiar with this. : You have used » term here that T do
not know that I quite understand. : It must be peculiar to the patent
law, Repea,tedly you have ta.lked a,bout the prlor rot W'hat does
tha,t mean?” - [Lavghter.]

That. perhaps was an extreme, but 1t 111ustmtes, I thmk, What is ab-
solutely a :condition. -You have got to haye-someone-to’ guide the
poor—I will not use the word “wrefch”.again—the unfortunete vietim
of these issues, or he will mot know: the terms in themselves.” -

-Many is the time I have written an opinion and said to'myself, “A
smart boy of 16 reading this would say;, ‘Why, that old-duffer, hie does
not know the very first meanings of the words, does: he®2?: 0 "

-The lawyers are veryiexpert.in predigesting the food for the 1nfen—
t11e judicial stomach, so that we getan awfullot. The good ones are
perfectly wonderful. .. But even.so, if you have'a controversy of -fact
abott intricacies in: chemlstry or. pﬁysms -electricity, too—they do get
more-atid. more: difficult all.of the. whilé-—you must have some help of
that sort. A college education, at least.

Well, perhaps, it is better than in the la,st 60 years ot 50, but 1t d1d
not help you much on that o o RIS -
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" Senator O'MamoNtY - Think you, Judge Tand “Before the judge
goes, is there any other lawyer around this bench or'in this room who

wishes. to venture a question?

HMEI 2L‘EV!&*.’ May T have the privilege of putting a question to Judge
and ? - L
‘Senator O'MamoNney, I am sore that the jundge will not mind, .
Judge Ilanp. Not a bit.  T'may say that I cannot answer it, but 1
do not mind that, either. , ST
" Mr.Levy. Thank you, sir.” You raised an analogy in some respects,
as I understood it, between a copyright and a patent, introducing the
element of unfair competition. “Would you feel that there is in fact
a difference between the two in this respect. With respect to a work'of
art, a poem, or-sonnet; or painting by Botticelli, the chances are rather
remote that the exact sonnet or the poem or the exact painting is
going to spring from the brain of another individual. Whereas 1n a
patented invention, in view of the strong drive in research as'we now
_ experience it in' industry, is it not more likely that perhaps within the
lifetime of the monopoly, another party, by nature of his work and the
need that created that invention, will alse come to the same conclugion
or the same result T e T
In other words, I am suggesting that it may be difficult to intro-
duce this element of unfair competition in a patented invention and
youcan doit very well ina copyright. =~~~ =+ - 00 e
Judge Hawnp. I quite agree that you find a good many cases, much
more likelihood, that independently -of ¢ach other two inventions
would be made. What T 'was ‘saying ‘was it seemed to me; it would
be a.deq}laté' stimulus—that would be one of the questions to be de-
cided. I put this out. If you protected theinventor from plagiarism
alone and did not have any test of invention, it miglit be said that that
would not be sufficient. .= - 7 0 ot B n e e o
Tt might be that a man said, “Well, if T invent this now, someone
-will come along after'a while and he will 'do the same thing and then
all of my advantage will be gone” - 7 70 o na T s
~That would not move me; personally. “I'should say if he can buy
it without recourse to what you had done, I do not think that you
ought to be able to stop him, but if it should turn out'in an inquiry,
such as Mr. Colelough has under way, which T think is absolitely a
condition of any progréss on this-subjeét at all, it might turn out
that would have to give the first man more. -1 do not quite see why:
~ Mr. Levy. T was suggesting that merely from one point of view,
that is, il the elemient of proof in a'copyright case there is 1o question
usually if the exact thing appears before the judge. ‘And in the case
-of an invention thefeis a very large ineasure of question. - - - =
Judge Hanb, May T differ with you?  There is a very great diffi-
culty: in' musical copyrights-all of ‘the while. - You have no - idea
how - often you get sinilarities that seem to be there.- There is the
dramatic copyright. 'What is the scope of thecopyright? ‘Where does
idea begin and expression-end? ~You would not have that.: That
would be more easily dealt with, I think, in patents than it isinh: copy=
rights CoT T e SRR
'-'gYou have it; anyway, in patents, as Tsay.~ o0 - oo e
None of the courts hold the inventor strictly to what is literally,
verbally, his claim. You oftentimes disembowel the most valuable
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invention 1f you did that. T do not think that there.is any. difference
between the existence in. Whet I am- suO’gestma on that scere and
smilarity. -

“Senator O’MAHONEY Thenk you, M Levy "M Robertson has
‘another question.” I think that thle "will be the last one that we will
propound to you, so that ‘you may catch your train.

Mr. Romerreow. I wias coneerned with the diffienlty of gettlng the
.courte to effectuate what I think was a congressional infent ‘under
‘section 103 to go back to or at least toward the old standard of inven-
tion.

“‘When the courts first’ had section 108 to 1nterpret they had cases
before them which had begun before the act came into force.’

Very often they have cases in which the defendant began his prae-
tice before the new act came into force.

‘T 'am wondering if you feel that it would help the courts eccept the
changed standard of invention if Congress should provide for some-
thing in the nature of mtervemng rights to protect the defendants
who began their activity prior to the eﬁ¢eet1ve date of the act? **

Judge Fanp, Well, it 86 happens‘in a caseé that was in our circuit,
called Lyjon v: Bausck & Lomb, T wrote the opinion where we dealf
‘with that question, and it was ergued by the defense very- strongly
that this is practically taking my liberty without due process of Taw
because, “I had reckoned on the strictness of the old doctrine which
_you say was changed.” That is what they are saying to me. And to
‘which we said, “Yes. . The Supreme Cotrt Lias actually changed it.”
" Andthey say, “You cennot take away my reasonable mterpretetlons

‘of the old law by changes ex post facto.” .
. Well, perhaps we were wrong. T await the final wisdom on that.
“We say 1o, no.” “You took a chence when you'infringed that claim,
‘What the test would be of invertion.. That had not any of the cer-
‘tdinties on which you m1ght rely whlch is back of the takmcr of prop-
erty without due process.

- Tawait with great interest What the result Wﬂl be what it eventually

wﬂl be on that subject. .=

 Senator O'Manonty. Judge Hand, it is riow 3:41. I regretfully

-excuse you from the witness stand. We are very grateful to you.
 Judge Haxp. Thank you very much. ~ Tt has been very fine.

* Senator O’Mamoxey. If you would see fit to write a peper to us,

we would very much be indebted to you,

Judge Haxo. 1 do not believe I could do that. If I cameé back and
said that I promised to write a paper there would be trouble at home.
TA plauseﬁ)

genetor O"Maironsy, Mr, Brunmga, will you proceed now? 7 1 am
gorry to have interrupted you. However, you were not deehng with
what the judge had said.

*"Mr. Browinga. There was one questlon that T did want to ask the
judge. What are you going to do about those Supreme Court decisions.
1n spite of section 1037 - -

It seems to' me there has to be a distinet amendment to the patent
statute to wipe. out those Supreme Court deelslons 1 am talking
right point blank. '

at was done in section 102 (g). Before that statute the Patent
Office used to bedevil us petent lawyers w1th what they celled iunc—
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':t1ona1 c]a,lms And ﬁnally the Supreme Comt said: that any clalm that
‘was functions] at the point of hovelty was invalid.” And peregraph
~(g) was promulgated which took care of that, I think,.

: 1t looks to me we:-havé to do something: We oannot hope tHat the
Supreme Court is going to reverse 1tse1f g0 fast, elthough they have
.changed. three times on the general proposition. .-

" "There is one thing that I would Iike to falk about very brleﬂy and
,tha,t is this, interference. - This has been before ‘the bar assoclation
before, and never ‘anything done about it. Interferences are mow
‘handled by the Patent Office by depositions. . They never hear or see
the witnesses, and then they decide the case. Then you can take it
to.the Oourt of Customs and Patent Appeals who do not see the -
witnesses.

-, And what do you get? - You O‘et somethmg Whlch is not 11ke open
,eourt procedures -

.+ Tlhen you can proceed under sectlon 145 to a. Umted States dlstnet
' court and have the whole case tried over. - . .. -

- In the first place, that is a roundabout waY: . '

" 'In the second place, they rely upon a decision of Morgcm v, Damels
‘ (153 TU. 8. 120), to the effect that it amounts to setmng aside a
,Judcment which it is.niot the case at'all. ..

It seems to me that study should be alven to thls 51tuat1011 as 1t
Iex1ets o

T-had two. eeses in. Successmn, for the same 1nvent10n " There was
.8 decision by the Board of Interference Examiners. And then I was
called in. Tt was taken to the United States district court in St.
Louis. . I got a favorable decision: there, also in the court of appeals.

" Then another interference case WES tried on the same facts. The

:Patent Office spent one- -half a page.on conmdermcr the decision in the

,elﬁhth circuit, on the same facts, and again’ dee1ded against my client.
ere was another defendant in that case. -

T took it te South: Bend, and again the Patent. Ofﬁce Was. 1eversed
and the other fellow did not, even take an appeal. . Tt was the Genera,l
rMotors—Biendlx case, no small people at. a,ll Bendlx had money enough
to appea

Tt seems to e thut some study should be glven somewhere aloncr
this line that one of the parties, instead of going through' the 1nter-
ference examiner, shell have the.option to-file a suit against the other

- party, maybe the junior party or the senior. perty,‘ ‘O'r Whoever 1t IS,
- ‘and try the case in the district court. "

“At the time that that was proposed we dld ot heve, at Iea.st e
erally,the authority of the district judge to transfer the‘_ case to the
forum of convenience. . We have. that NOWa ...,

Tt seems to me study should be given to t]
important, because it now, costs 2 lot of money “and hy

Jissue of the patent. L ot

Your Honor, that appllcetlon Wwas ﬁled n 1932 a,nd 1ssued‘;1est year
So you see how important it is to have somethm to speed thirgs up.

. Just one more thing briefly, that is, what I call the garret or baee-
‘ment inventor, Todey that gerret or besement_ inventor is. very
important. . ] T ; i

T-had:a couple of cases Where ote lnventor made 8
out of his inventions. -Itis very important.’
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Themiutomatic ohioke case wasnotby General Motors; but by 'one of
the basement or garret inventors, v

We had before 1910 what was called 2 CAVEAT. The statute was
later repealed; becduse they-$aid it was not-effective. . -Maybe:it was not.
~I:had some: experlence Wl th:it-in the Pa,tent Oﬁiee and it-wa not
entlrely ineffective. FEeartes el o

‘There oughtito, be:some: way that an vent'or- can-spro_tect himself
\’oy filing-something inithe Pa.tent Office.:: You. say adliright; he can
have witnesses, and those witnesses can subetantlate What he Wlll tes-
tlfy 0. Yess but: that costs time-ahd money: .

“His witniessés: may-be ‘dead.: Tf-he: files - somethmg in- the Patent
Oﬂ‘ioe, let the Paterit-Office'passionitylet them make a:search on:it-and
tell him'if they find anjthing dike: that ata smallfe¢: The old feé was
$10 Maybe it-should be $10:0r $15 ‘0r-$20, which wonild be:all right.

So far as’the danger.to the small mventor is conceriied; 'so far as
Conﬂress 18 eoncerneg T do not'see how!CongTress can pass any act pre-
ven’élng what soms gentleman called patent-stealing :which happetis
;rlery 11tt§[e, ih y-practice:of: ﬁfty~oc{’d ryéatsy. Very httle of it has

appene Y : o=
~«Butrtoday the foventor has the right to proceed awelnst somebody
’Who appropriates his invention beforehe ever filess pa.tent application.
. Of course, that costs money. Ilehasthat right; ‘That is:generally cov-
ered by State court decisions, becanse it is‘an action in- the: State court,
although where there is-diversity-of- cltlzenshlp it: will be in:the: Fed-
«eral court.  But: a,ga,m 1t may be asquiasi- contract and a,rra,m covered
by State decisions, 7 . : ‘ w
~That is’ orenerell Whet I had in mmd ln takmg notes on th1e
meetlng f i :

Senator O’MAHONEY £ Are there any- questlons to be a,ddressed to
the witness? :

Comrmssmner Watson, do you desme to ma, e.your sta,tement 'thls
’afternoon? B ‘ S
i %Mr; WATSON. 1 cen'-probablywﬁnis}i it' in:*halféa,ri:hour

~+Senator O’Mamoney. Let us get oif thex :

(D1scu531on off-the record:) * i S

Seimtoxz O’MAHONE n the’ record‘ Let us: get the name o:E these

eople.. - | - :

‘p “Mr. CAPLAN Mr Baﬂey il you 8 ep.forward end Mr Herms
r{Sénator O’MiHoNEY:: lee youf na,mes to the: reporter 80° that we
. Wﬂl have a record ‘of them. . 5 ol ;

v Mr, Harris: My name:i
of the Secretary.of Defense. - S RN AL

Mr. Batey., My name is J ennmgs Balley, Jr., pa.tent Ia,wyel

-« Mz RopeRTsoN. ' My mariie: is: Tiouis Roberfson; patent-lawyer.

« Mr,;-(Garraw, I might say: for: the re¢ord, Mr.:Chairman, that. Mr
Hoﬁiman, of the Small Business - Admlmstratlon, asked e to an-
mounee: that his' Administration: produces a iproduct list: circular: of
‘opportunities! for small busmesses Whlch llsts patents He Wanted
thatintherecord: * oot

Senator O’MAHONEY If there is no ob]ect"ion wer W111 ha,ve Oom-
-missioner: Watson ‘testify: tomerrow: mommg at10 o’clock.’ We will
sperid:the rest of theafternoonwith soré ofthese'gentlenien who- ha.ve
come forward, beginning with Mr. Robertson wh has I-am-

' mterestmg contrl utlon tomake.: :

o . . e
s dF ey cifodl s

patent adwser Oﬂ'ice




188 CAMERICAN ‘PATENT. SYSTEM .

STATEMENT OF LOUISR: ROBERTSON PATENT LAWYER OF
CHICAGO R '

Mr ROBERTSON Thank you sir: ©1 nnght say ﬁrst tha.t I am here

‘in a purely personal capacity. I represent no group.- In fact, since
T have mostly refrained from saying the things which were belng said
‘8o well by my colleagues with whom T- agree, it can be assumed that
‘the things which I say now. are thmgs on Whlch theyr are as 11ke1y to
-disagree as agree with me: = :
- I want first to report on an eﬁ'ort made in: 1945 t6 determine the
~underlying cause for the trend of the courts foward holding patents
invalid., Letters of inquiry: were written to 81l 'of the Federal judges
by Mr. Robert C: Brown, a Chicago patent: lawyer, as- chalrmen of
e committee of the Patent Law Association of Chicago: -~ -

- Recently I have analyzed:the replies which he Teceivad., Ehmmat-
ing a number of the replies which, for one reason or.another, gave no
‘indication-of the cause, merely attributed it to the. Supreme Court
‘and the other courts following the Supreme Court, there were 15
significant replies. :

Of these 19-mentioned or expressly:attributed:the: trend to some-
thing that might be classed - as dlssatlsfactlon Wlth Workmg of the
: ——patent gystem at-that time.:

- This suggests the possiblhty thet the best Way to remedv a trend in
the courts against patents is:fo make the patent system more popular.

- +There were’three main.groupings of :thé complaints that these
,]udores made. They can be elassified, perhaps, roughly as (1) abuses
-of the patent system, sometimes with specifiei reference to the TNEC,
this report having followed that by a few years; (2) unreasonable
swithholding of inventions from use; and - (8) that not enough of the
beneﬁt goes to inventors, b o

‘That ended the factual report. -

T might say that it seems to me tha.t the ﬁrst 1tem, the abuses have
fairly well ‘been taker ‘care of’ by the-activities and successes ofthe
" Department of Justice. -There is some feeling that: they have been
too well taken care of, but at least if they.have beén too well taken
care of the patent; svstem has beén serubbed mighty clean:

The unreasonable withholding of inventions from use, T th,lnk all
‘patent lawyers are thoroughly eonvinced i¢ nonexistent, at’ least in-
-gofar as any important inventions are coricerned: There is.no shelv-
- ing of a 50-mile-to-the-gallon carburetor..- Stories ‘of that kind have
been going along so many years that.any patents by now would have
expired long ago, anyway ~And still the mlraculous carburetor does
. hot appear.’ © -

That leaves us with the- matter of relatlve beneﬁt to the inveritors.

“Let me say at this point-that in'my opinion the patent system as
1t stands is a mighty fine thing for the country and for the inventos.
Tts chief faults are only two in. character.” One, the mattér of too
many patents being held invalid in recent years which has received
so much attention here. And two, the matter of expensweness due
to its complexity. = -

There is such a terrific- amount of Work mvolved not, only in. llt:lga-
-tlon, but -also in Pa,tent Ofﬁce proseeutlon that it necessamly 1s
axpehsive for-inventors: : '

I think that anything that we can. do to snnphfv e1ther or.hoth- of
those will make the patent system or help make it more popular and
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will not only secure better justice for inventors due to enabling them
moré often to be-able to-afford the procedure, but. will: also secure.
better justice for the inventors and all assignees in the protectlon of
their inventions by holding patents valid.

: Let me make one other point clear in:this connectmn, that there 13
no sharp conflict between the interests of the inventors and the interests
of the public. - In all guestions where we sometimes loosely speak of
tha.t; conflict, really the public interest is. on'both sides, because there:
is at least ag much public interest in seeing that the inventor is ade-
quately protected as there is in whittling down his protection. When.
we are oo anxious to-make sure he does not get too much, we may
defeat the public interest in. malntamlng 1ncent1ves because he may
not be ddequately protected.’ -

“The utmost technological progress-is: far mom 1mportant. than any
questlon of slight excesses of patent monopoly.-

+And in the case of borderline situations:where 1t 18 doubtful whether
a particular claim should be: considered -valid ‘or ot valid then-the
possibility of excess to the inventor :is alsé borderline, that is, he.
at-least colies to being e entltled to all that he Would be trettmg 1f the
cla,lm is held_ validi v

+So if it is held valid- or allowed when posmbly 1t should not be, hef
is net getting much more than he is entitled: to. z

“ There is ‘one other: specific suggestion .I have i connectlon with
trying to get the courts to-hold patents valid.more readily and that
is an amendment to the law which Would to some extent reduce the:
techmcahtles of claim practice, . 7 ¢

o Inthe simplest form it would amount toa prowsmn that merely Be-:
cause of imperfect claim draftsmanship no patent should be held in-
valid. The provision asto the scopeormaximum scope of a patent be-
ing measured by its claims could stand as theyare at present. :And the
main‘difference would be that the patentee would ot have to have a

. -large number of clalms of 1ntermed1a,te scope to be protected n case
“broader claims were held invalid. i “
T the broader claims were too broad the coult Would still be free to‘
yéndet justice according to whether an:inventive concept dlsclosed in
the patent was actually-used by the defendant or-not.: i
_ Senator O’Mamoney. Is there compléte ‘agreement among the,
lawyers and the representatives of the Patent Offics that a court or the
Patent: Ofﬁce cfmnot grant & patent on a lesser deﬂree than covered by'
the claim . :

M ROBERTSO\" I thmk that there is fmrly complete agreement that’

~if "2 claim‘is so broadly worded that it fails to define: inventior over
what was old that:that clmm i) mvalld and no rellef cal be o'ranted
under that claim. - .. : '

“There used to be a: doctrlne in the days When courts Were favorable
to patents:that they would sometimes read‘into the-claims limitations
more or less taken from:the: speclﬁcatlon!, but that Is larcrely dlsre—'-
garded now, in my Gpinion.: 3 o

Perhaps some other dawyers here who ha,ve more: expemen e w1th the‘
courts will- want to-say: somethmg onthat. .1 :

“There are, of coutse; situations:in which courts: do have the couracre
to jump through' the techinicalities and hiold the patent valid and i 1n—

* fringed when people do not see quite how they did it according:-to-the:
technical grounds.
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- Senator (’MamonEy: Inthe paper-that you are: to submlt I unde1—=
stand you arée to sibmit a paper, T:wish thatyyou iwould - go into that:
matter, And the same 1nv1tat1on 1s extended'to others Who would_
11ke to comment on it. o

'Mr. Roeerrson. There 15! a,lso kY sort of-separate eub]ect matter of
ways in whicli the functioninig of: theieranting -of-the patents: could:
bemade simpler: -Of course this one of: makmg fewerclalms necessary:
is one simplification, but:there are-quite a-few: others which Thave also:
notes for, but T think it would be too lonrr to crwe those at thls tlme, at

-least; until others have spokén.

Sena.tor O’Mamoney, 1t Would be & I"Lthe'[' dlfﬁcult thlng, Would 1t
not, to attain that latter objective of making:fewer claims necessary?.

Mr. Roerrrsox. I do not believe it would: be- very difficult: . I think.
the greatest:difficulty ‘would-be- getting the bar:associations to accept
that. We are so accustomed:to:the: present system. - Under present,.
law,i numerous claims are often: hecessary ‘merely: to: have-a’ gradation
of! scope If-a patent had only one broad- claim.and: one very specific:
claim:a‘copier: might: defeat justice:if he can find some:prior act:fo;
show the bread cldiin:istoo broad ‘and:invalid;and design his produet

~ to omit some detail of the very specific claim. If! ‘Conigress” once:
passed alaw'that: validity-and infringement could be founhd anywhere
* ‘within the scope of the broadest claim, or modified that to anywhere:
within the scope of:theclaim,if thednventionwasreasonably apparént
from the: claiim as-a:whole,-or:anything that you want to put o1y that
then there would-be no need for the intermediate ¢laims. i) :
And the time and the work of the Patent:@ffice: Would be somewhat
- reduced s not: tremendously, becausa the O‘reatest struggle is-over the
broatest claims:: -
«Senator: O’MAIIONEY There fwould be 1o dlspute Would there, that
theclaim which i is obviouslyitoo:bread sliould-be rejected ? - et
: Mr: Roperrson.  That particular claim'should be re]ected And 1 1t

o shps thirough;.asit.often is bound: to; then that:elaini' should be held:

invalid, but the court should nevertheless under the proposal find that!
there ds-inventioh:within-thei patent: which. is-used by the defendant.

- Benator O’MamoxeY. :And:how ‘would you define the scope of such:
a limited patent in.the law?. I am: thlnklncr now of: Wr1t1ng ;% law
How would you define that?! Ay

~ ~:Mx.:Roeerrson.: I think: that 1t could be deﬁned Of course, let mef
make this-statement. first..-The widest:scope:of- the patent would be
determined as now by the broadest claims. Within that the scope of:
what is-valid-and:infringed:ina particular instance would be evident
from the decision where: that question was-develdped, that-if the court:
found- that the-inventive concépt:disclosed:had: been usedy then thet
would mdlca,te the validity of that scope of the patent.

-i'There: is-also -&: possibility of :authorizing the. court to do a8’ the
trademark law authorizes the.courts:in. tmdemark cases to do namely,
to.rectify the register,asthe trademark law; SAYSy i

Senator O’Mamoney. All suggestlons of :this kmd must be cere-
fully:drafted, because.a vague las: does more-harm:than good. . i+

Mr. Roserrson. Correct.  And. I think.that the.ideal- method of
draftsmanship -would- include. considerable: work . by the bar. associa-
gonstm trymg to perfect it} if «the commlttee 18} inelined in::that:

ivectioni v v i Bl oy ) s s b
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. Senator. O’MAHONEY ‘The committee by inviting all of the lawyers
it could Tay its hands on to come hele shows 1ts W1111n0‘ness to hsten to
them, at least.

My, ROBERTSON That is'dorredt) T feel stire thet all of the lawyers
present are deeply appreciative of the dttention that you have glven to

he problems.of the patent system at this meeting, -

Mr. Capran. We were interested in the statistics' that hiad been
gathered that you mentioned earlier in your presentation; Mr. Robert-:
son. Do you have any further comment on that feature of; your recent
presentation?

Mr. RoperTson. There eou]d be'a little blt of a breakdown agto what
some of the things that were mentioned were ag abuses, but'T think
that they are wellenough known, so that.it would not particuarly.add.

" As far as you could tell most’ of then Wele of the TNEC variety,’
which I think hdve larrrely been overcome,” -

Mzr. Carran, What 1s your own experlence? Is 1t your own feeling
that the abuses to which patents have been in the past the. sub]eet
affects the feeling of the courts in holding patents invalid?

Mr. Roeertson. Yes. I have felt. tha,t that. was a very strong in-
~ fluence at the time. Those abuses had been gétting particularly heavy
public-attention during, at least, the early part-—maybe not the very
' beglnmng, but the early part of the court trend that we are speakin of.

And even that first Carbice ¢ase that Judge HMand mentioned, T
think was a situation where the practices there involved were of a type
which have now been eon51dered abuses, a,lthourrh at tha.t time they had
_ not been so identified. .

Mr. CaPLax. As the yesult of the pubhclty gwen to antltrust abuses,
of patents in the TNEC and the Antitrust Division of the Department‘
of Justice rather vigorous enforcement of the antitrust Taws in the’
patent field, there has been an improvement in the antitrust p081t10n,
and yot. the tendency of ‘the eourte has not; ‘charged. How do you,

lain that? =~ : 5

r. RoperTsoN. The lower courts of course still- feel-bound by the
Supreme Court.  And’ the' Supreme Court has not. had[ Very mueh
chance to.ghow What it eurrent, view 'is.

T suspect that the Justices quite likely have not realized the extent to
Whleh the patent system has been cleaned up There are. artleles pomt-
‘ing it ont..

The Attorney Generﬂ’s eommlttee seefns to show som ‘
tha.t maybe the cleaning up has gone a little too far. ..

Tt seems to me that the Supreme Court can quite. p0551b1y be expected
or, at least, hoped that it will now be more favorable toward patents.

Mr. Casrax, Quite apart from your own persona,l views which we:
were soliciting previously, do you think there ig a general recognition
by the bar that there is a connection bétween the holding of 1nva,11d1ty
and the antitrust features of the patent law? .

Mr. Rossrison. I really do not kriow how much of 2, genera,l rec—
ognition there is that there is a connection. , I think it is:quite obvious’
from Rich’s statement yesterday (that the patent system was benefited
by the worl which Thurman Arnold did; whether or not. Thurman.
Arnold intended his’ Work to benefit the pa,tent system) _That there
- are some who recogmze that factor may be 1mportant in. frettmg the
‘paténts upheld:’ _ o

dleetlon
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Itis sort of unfortunate that the abiises of the pa,tent system cannot‘
be pointed out severely enough to get correction ir them without at;
the same time getting the judicial part of the public and perhaps other™
parts of the public a little annoyed with the patent System until the
corréction is made.

. Senator O'MAHONEY. Are there any other q_uestlons P If not thank

" . you very much.

Mrs. N¥oo F. STePHENS, M. Chelrma,n, T Wlll submit my statement
in writing to tlie committee for further reference.

. Senator O’Mamonny, Thank you. ~

. We. will :next hear from Mr ‘Harris,

STATEMENT OF RAY M. HARRIS CHIET, PATENT BRANGH OFFICE
o 0F THE ASSISTANT SECRETARY OF. DEFENSE

Mr HARRIS Mr. Chmrman, niy name is ‘Ray M. HELI‘I‘lS, petent
adwser, Office of the Assmtant Secretary of Defense for Supply and
Logistics, -

The suggestion that T Would like to make is not with respect to the
patent system as such, but is suppleimentary to the patent systern.
Specifically, T am speakmg about the Inventions Awards Board which
has been covered by a bill in the House, H. R. 2383. It was passed
by the House and is now referred to the Senate Judiciary Commiittee.

I feel that this bill, or a bill ¢f this kind—mnot necessarily the bill
passed by the House—would provide a measure of relief to part of the

roblem we have heard discussed at these hearings yesterday and to-
ay, especially with reéference to the problem of the compensation
and rewards for the small inventor or the individual-inventor. .

“We have heard the various problems that he has about getting a
patent, the cost of getting a patent, the fact that a great many patents
gl&t are issted are 1nva11§l for reasons beyond the control of the. atent

flice. . o

"Then the d1fﬁcu1t‘y of 11t1gat10n to enforce’ thoee pa,tent rlghts -

" The Departinent of Defense is probably one of the largest consumers
in the country and is probably one of the’ largest users of patents.
So patent owners have their troubles obtaining rewa,rds from. the
Department of Defense.

We, of course, realize, that the Department of Defense is part of
the Governent and is’ subject to the patent laws under the act of
1910, as amended, but we have this problem. : We are a Government of
la,ws And in the Départment, of Defense we try to observe the law.
so that we will only pay the inventor under ¢ a valid patent Whlch is
1nfr1nged .

If the inventor has a patent whwh we believe is invalid, or 1f there
is some doubt abotit the infringement, or if he does hot have a patent
at all and has merely submltted an 1dea then Wwe aré at a loss to. be
able to pay him. """ - _

. So'the. problem is to prowde some kind, of rehef _ :

- Since it is said ‘we'are & Government of laws, we can only make
: payments under a law that authorizes us to do so. “We cannot just go

around handing out awards unless there is a'law authorizing it.

Thig bill would sét up a board with aithority to make sueh pay—
ments. ‘
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L suspeet that most.of the patent, attomeys in the room are fanu]lal
w1th the b111 50 I W111 not go 1nt0 :the: detmls of the b111 at the pre nt
time: )
I WouId hke to put 1t in thls perspectwe , That the blll as I see 1t is

to the patent:system. like: equlty was.to, thé cominon law back at; the
timie when: equity first came: into our jurisprudence. : It goes: ‘beyond
the law. .It.is net a substitute for the law, but 1t prov:ldes Mew
remedies for new situations, PP

.There has; been a. great. deal of opposmen.to this b111 among he
pa,tent bar. That is one of the reasons why L Would llke to ta. ut
1t today,to understand that opposition.. .

As far ag I have been able to undelstand Lhe opp0s1t10n,‘,1 has cen-
tered largely on the point that this billis a substitute for the patent
systern. Itismno such thing. .- Tt.does not, in'any place say that it will
be in lien of patents. Tt is an additional remedy,to.the patent, system,

I have never understood. swhy a; lmwyer would. object to. having:two
remedies instead .of one, - And that-is what this bill would prowde

There has been a considérable amount, of opposition the bill
based on the fact that it is considered to be a Russian systemof pay-
ing awards. Those who make this objection also say that the Rus:
sians are ahead:of us in’ sclenblﬁc development I wish. 1ey Would
et consistent, : ;

This system ha,s a precedent. I do not know about the‘

system:- I do:not admit the truth of that :or deny its-falsity...I d¢

know that the English have an award system. which. the . b111 does
pattern after,and: T think that is-a better precedent to look to.. - Those
who-are familiar with the English system believe that it has. pI‘OVIded
# great. deal of value to their, Grovernment and to thelr mventmg '
ublic.
B - Senator O'Mamoney,. This. blll has alrea,dy passed the House as
' I understand it, i

Mr. Hagrers. Yes, sir. G bey Teanl :

Senator O’Mamoney. It bag. coms:to. the benate ’I‘hat belncr ‘the
«case,. it has been; referred .to the. Judiciary Committee, and: by the
chairman of the committee would be referred to the Standing Com-
mittee on Patents. It has not been brought to my attention as:yet.
‘We would have to have a hearing upon -this bill.”, Not ‘having read
it, T am-not.in a position to question you at all about it, except that
J.aminterested:in having your statement as-to what sort ef standards
it sets up to 0‘11}(16 the Department of Defense in the makmg of the
awards,:

Mr, HARRIs.. IL prowdes that the. contrlbutlon shall be an 111ventlve
«contubutlon The latest draft of the bill as passed:by the House
definés an inventive contribution tg be any contrlbutlon of 2 process,
machine; ‘manufacture, -or -composition of - matter: in.the. fields. con-
templated-by the patent law or of-an improvement in idea. for.or for
‘the use of such a process, machine, manufacture, or composition of
matter,: whether-or not patented; unpatented or unpatentable, -and
whether or-not' original-to. the’ contributor, new, or ‘amounting? fo in-
vention which. is used‘in the mational- defenge *of .the: Umted States
as-a result-ef communication by:the contributoer: and whlch IS m’\f
subiect tothe provisions of the :Atomic Energy-Acts: o

Senator O'Manoney. Thisisan awardandnota grant of monopoly?

Mr. Hazrris. Yes, sir.

88882—56——13
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% S tor O’MAHONE’Y Tt riiskes 1o attempt Mo ‘protect thie'individual
Who Tecéives the award ‘agdainst theiuseiofhigided by any ‘competitor?

Mr. Harris, No, sir; it only provides rewa,rds to the 1nventor Where
he cannot get) them by the patent system. i :
Y Mri WarsoN. Doés it'involve & determlnetion of novelt ? &k
My “Harrys. I -do not believe so, not: by this: stendard that I ]ust
rvead. “However, I 'think ‘that would be faken ‘into consideration by
the board or whatever agency there was that made theaward. - Cer-
ta,lnly’ ' noVel 1dea Wou d’ recewe more: remuneratlon then one tha.t

Mr. VVATSON The b111 contemplates the grant of sums to somebody
who makes no novel suggestion? -
My, Haggys. The suggested idea- must ‘have been used. I think that
is the important thing.  The-suggestion mist be the prommate cause
_ of use by the: Department of Defense. " ¢
‘ Mr ‘Warson, "Who, determines the gquestion’ of ‘invention?: ,
““Mr. Hagrzs. That is not involved. Agam it Would be an element
to be:considered in'the amount of the award.
“ M Warsow ST thought that you smd 1t had to be an mventnfe
contrlbutlon R
"My, Harris: The uge of the word “mventwe, I thmk is to make
it parallel the sub]ect matter for whleh you can get a petent 1f it is
petenteble, :
“Senator O’MAHONEY The awerd may be glven even: though the
'ldea may bé'un tentable2 A
4 Mr., HARRIS: %1ght ‘sir. However, it-ig meent to exclude sugges—
‘tions to  write' on both gides of the" paper and thereby save paper—
~that kind of a suggestion would hot be appropriate or be conmdered
bee‘ulse that would not be inventive.
“Carran. Does ‘the 'bill “contain ‘a deﬁmtmn of the Word
nventwe’ i : , R _
Mr. Harris, Yes; I read it. R R
* Senator O’MAHONEY It would seem to me, M1 Herns, that it is a
Aittle bit 1rrelevant to the study that we are makme now- of the patent '
'S1tuat1on ----- : e
M HARRIS Thet 18! granted v
“Senator O’'MamoNgY. I epprecmte the faet that you heve soug’ht
“an op}iortumty to spealk about it, bécatise by so -doing you are calling
‘it "to the -attention not ‘only -of the ‘chdirman of the Patent Subecom-
‘mittee, but ‘also of those interested in' inventions who have gathered
here, but T think this is not the time for us to question you about it.
“You will ‘get that’ opportumty later When We devote our attentwn
’to that particular bill. s
“Mri Harrisi»Thank you; sir. T felt tll‘lt it d1d have this rnuch that
“was apropos to thiz'meeting, that it-does show thére are other things
‘thiat can be:done about some of your problems than ]ust to WOI‘k on the
-,patent gystetn: 1
‘Senator: O’MAHONDY We have hKad some Surrgestlom n the Wey
of bills toaward individuals for contributions they claim tohave made
1o the Departmerit of ‘Defenise, contributions by way of a'reasonable
facsimile’of an-invention; and though the contribution has been used,
. they have received ho reoogmtlon whetsoever end we hzwe been asked
by -special bills topay awards'in: sueh cases: -
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. .Sowe will have aldt to. talk about wheén the tlme comes qefy wan 1
-+ Mr.Hargis. Thank you; sir.: : RY
" -.:Senator O’'Mamorer. -We Wlll next hear from Mr" B ile

+STATEMENT OF JENNINGS, BAILEY, iR PATEI\TT ATTORNEY b
v WASHINGTON, D G " :

-Mr. BaiLgy. My nameis J ennmgs Bé,lley, J Gk Ilam a patent 1awyer

'pra.ctlclng in Washington, D RY O

I was asked by Mz Martin, whois chmrman of the sectlon of patents
trademarks; and-copyright. Taw. of the American Bar. Assocmtmn to
a.ppea1 He retrreti'ully was unable to-be here before you e

- Avas chairman of thesection about 4 years ago.

I understood: that you wished the record to show the geneml pro-
cedure of . the patent section in actmg ‘o1 ma.tters, and that is the.
purpose of my. Eemg here now.:- 1.

. Qur section consists:of somethlng over 1 500 members, all of them
bemg members of the American:Bar: ASSOGlH.thB, and; most of whony
are vitally active in either patents, trademarks, or copyrights.’ . - .1
; We.mneet once a year at-the time of the annual, meetmg of the Ameri-
can Bar-Assoeiation. -'At that time our attendance varies, I Would,
say in general it riins from 100 to.250:members. - .

“The work of the section, the preliminary- Work as is usual is a]most
done entirely by committees who prepare: whitten reports: and resolu-
tions and submit them to the meeting of the section.

“The resolutions are. presented and voted on at the sedtion meetmgs

-"Now everyone who is present has a right to speak his mind. Itis
true that we have a 5-minute limit for feba.te on each motion by oné
member, but ordinarily if a man has somethmg to say he can get that.
time extended by. nnanimous consent. .

+:Assuming -that the motion is pr operlv brought before thie- section:
it 1is_ordinarily.quite actively debated, 1f there is any d1ﬁ'erence of;
' opmlon on it. i

* And sometimes these matters are debated over a. perlod of a good '
. many years. For example, the Lanham Trademark Act, the Patent,
- Act. of 1952, were before the section for quite some time and in-fact,
we.had. a specml Br day mldwmter meeting to dlscuss the new Patent
Act in detail..

-Then this pro osﬂ:mn of 4 smcrle court of patent appeals has been
dlscussed very fully 2t various tlmes inthe past.

‘The definition of infringement that a,ppears in the new Patent Act
was discussed at some length, -and suggestions of changes in lanouage
“are made aswell as changes in principle; ‘

Assuming that the section adopts a resolutlon, that resolutmn is,
ordinarily an approval or disapproval of a certain pr1nc1ple, tocrether R
with in many instances approval of specific language. . .

The: reason for the approval in:principle is that if only g eclﬁc
languacre is approved and our chalrman of a committee on legislation:
or our second chairman is appearing:before a congressional commlttee
and one word is changed in a bill, he could not say it is approved.: So,
we have it approved m prlnclple ordm‘u‘ﬂy, so that if he thinks the,
changed.language. still .embodies. the . principle. he can: speak for the
Amerlcan Bar Association on that pomt e i

\.
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I say, speek fer the ‘Aerican BarAgsociation: becausé until wo
have approval of the house of delegates of the:American Bar Assotia-
tion any action taken by thesection of patents, trademarks; and:copy-
right law is wholly uno%eml

n -other wérds, the action of That:sectis: 6 moré binding-than
the action of a committee of:Congress isslawis It has to go before the
house of delegates and be approved by them.

- We-do have aprovision.for: emergency ‘action.: T£ ‘we-have passed
action of the section, and some matter comes up which has'not been
to'the house of delegates ‘and: they:are not in:session, we: can. ask’ ap-
proval by theboard’ of governors of the American Bar Assomatlon and
1ts action is theaction-of'the association and-isioficial. g :

Likewise, if matters come-up between ‘section’ meetmO*s whlch hav
not: been-acted on-by ‘the section; the counciliof the' section: may ‘be
consulted:and it may take action:on behalfof the section, but'it cant ot-
take action contrary to any outstanding action of the:section.: :

-'We have a very firm policy in the: section: Tt s not a tule, but it 1 1s
a firmi policy that a man acts'ag-chairman for:léyear, and then givesup
that office-and somebody else takes over.: Inother words; we-do not
have a chairman ‘sitting: for 2; 8, B; or' 10 years.: *So that we have a
constant turnover in'the makeup ‘of the governing body of the section:

That, I believe, Senator,-about covers ‘the: questlon of- how we act
and-how we can appear: before your committee on any’ question that
comes up and adwse yeu of the posﬂzlon of the Amerlcan Bar Assoela—
tion on 1t.

Senator O’MAHONDY “Tell your reeommendatlons then When ap-
proved by :the house of - delevates are the recommendatlons of the
American:Bar Assoclation? - :

My, Bamey. ! Definitely. S e el el

Senator O’MamoNEY. And they HrE developed throucvh the 1nter—
change: of ‘'opinion by those who-are:members of the’ patent copyright,
and trade mark section and those other mernibers of the bar assoelamon
who desire to appear?

" Mr. Bamey. Yes, Senator. - And'T tiight say that they a]so devel-
oped:to some degree through coeperation with' other sections.

“For ‘example; the International: Copyright Convention - had to’ be :
approved by the section of internationa comparative law, or; a,t Iea,st
1t: was submitted for their approval. They did approve it."

“Senator’ O’MaroNsy:: But it is the cortribition of ‘the’ bar ‘Ass00ci-
ation and its members. ~And; for exdmple; ‘the’ George Washington
Un1vers1ty and its’ foundmtmn, in’dealing with this sub]eet ‘thers ‘an
effort is'made to aequire knowledgs and’ isrformation: from’ all seg”
ments of the public who may be j "cted by the law The bal aSSo :
ela,tlon does net: do that.

- Mr. Bamwey. Well, ex¢ept nsofar § our ¢ol ittees may mvestlgate
and make recommendatlons Oune example Téan think of offhand g
that we had a committee which did a great'deal of work it developing
the techniques that ere used by eorporatlons wligre ideas ‘were sub-
mitted to them.: “And in developmrr the techniques’ of ‘the vewards to
employed mVentors—matters 11Le th‘tt are’often mvestma,ted by our
eommlttees EEVR : : . :

- Senator O’MAHONEY Avid such au investig _"j‘

: What mannerf’ :
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. Mi: Bamwey. Mérely that the meribers of the: committee ordinarily
write. o persons whom- they. know.in different: corpora,tmns and- ask
for their help as to the practice of those corporations. i
"-Senator:0'Manoney. To use Judge Hand’s language, you have no
claws in doing this?

Mr. Baney, No, sir, none whatsoeverj bnt we very- seldom run mto
‘any troublé in getting swhat we want to know. .

- Senator - O’MamowNuy.. Now, - I would not think . that you Would
VVell thank you very much, sir; I appreciate; your statement

Ts there any other: COlltI‘lbllthl’l this evemnw@ IS

-~ Mr. Biebel. - : : L

-Mr: Breper:: If I eould make a: snmlal statement as to the Wa,y n
which the American Patent. Imv Assocntmn ernves at 1ts results I
would. appreciate it... . |- : o

Senator O’MAHOKRETY. Yes of course.

Mr. Biper. We have an analogous but- somewha,t dlﬂ'el ent pro-
cedure. We too start with committees. We have a membershlp of
about 1,600 patent lawyers across the country:

They are organized into approximately 18 to: 20 drfferent commit-
tees. The number which varies up to 30 or 40, making a total, I think,
of over 300 members on our committees. The work begms there.

There is a board of managers which acts for the association. Tt is
composed -of 4 members. elected edch- year -for a:8-year term, so that
in that.way we get:a continuity plus a change as we go along.

~"We have a pre31dent a president-elect, a first vice pres1dent and a
second - vice president.. And it has been the custom for some years
past-to progress, so that anyone starting in as second vice president
goes up through 38 years as-an officer, moving up 1 step each year, and
m that way aequues some famllxarlty w1th the work of the orgamza-
Hon. ..

- We hzwe a: bulletm Wlnch we pubhsh mont;hly The ]ast issue was
=September 1955. Tt has about 50 pages. In that way we keep our
members quite Well advised of all of the things that we thlnk are pertl-
nent and t‘fllat are happening in the patent ﬁeld
" ‘We havethree major mieetings a year. - -

- Senator O’MamoNEY. Will vou: furnish: a- copy of thet bulletm to
fthe Patent. Subcommittee of the Senate Judiciary Comnnttee2 e

Mr. Bieeen. We shall certainly be very: haprl;)y to do go::

Senator O’Mamoney.  Without subscription [La,ughter]

. Mr. BmseL. Yes, sir. 1 will assurne thet persona,llv and see’ that
that is done.- C i

Senator O MAHONDY Thank Vo very much

: Mr. BieBew. -As I said, we have three major meetings of the associa-
tion a year.. It has been "the practice to hold 2 of them in Washington
and 1 outside'of Washington. This last year the outside meetmg was
%eld in NeW York Clty and in collaboratlon Wlth the New York pfttent

ar; -
 This comlng yeer it will be held in Cleveland in coope1 atlon with the

: Clevela.nd patent bar.

.- We-also prepare and send out a series of’ questmns or referendums-
_on various matters that we want to get a sampling of the entire mem-
Jbership on, The last one that we sent out-had to do-with the Patent
Office fees, That came back and the results of that are available and
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“at the proper time,: it you wish, Trwill:be vety glad o see that e in-
“formation ag tothe returns on that referendum are made ‘walhble to
the committee. =it : i
% hSenator O’MamoNEY. Yes mdeed we Would be Very glad to have
1: at g

' Haveyou any comments; Mr Caplan? w00 o0 E

Mr. Carran. I wonderifiitwouldbe possfble in the: dehbemhons of
the' committes ‘on ‘other matters to mreularlze the membelq of: the as-
sociationin a referendum? - o it

Mr. Bmerr. I do not’ know exaetly What vou have a0 mmd M1
Caplan, but I assure you that we will try to be as fully coopemtlve as
we can. - We have an executive secretary here in ' Washington. | T think
that-you should:feel freeto call upon:me or'the other: ofﬁcers o1 upon
the executive secretary, and we W111 eertamlv try to eoopemte w1th
you in'everyway we can. : .

“Mr, ‘CarLan.  Thank you. e : B

- Senator O’MAHONEY Thank you very mueh, Mr Blebe] E

Mr. Ballard of the National Association of Manufactureérs had to
Jeave, and ‘he ‘requésted ‘permiission to file ‘a written statement of the
-methods emp]oyed by the "\Tatlonal Manufa(‘turers Assocm,tion That
‘was granted.

Conrrressmen La,nham Seems to have Ieft the FOONY, but \Ir Brennen
‘s here. : Do you-care to make any statement o ‘behalf of the National
Patent.Council, or would you preferto have a written statement filed ?

“Mr. Breswey. T will submit a written statement, but in line Wlth
What has just been said, I 'would like to make a short staternent, -

~On minor clear cut i issues ourhoard of directors is  empowered to act
gn more controversml issues we like to- get: the 0p1n1011 of our merm-

ershi

We }Iiave found since we ha,ve a very dlver51ﬁed manufacturmg and
Anventor membership that the only way that we can really reach a
"decision is to circularize-them.  We have done thls many tlmes in the
Jast few years as issues cameup.

“We do'not-even cut, it at a 50-50 vote We Would hke to see & large
majority of our membership on one side or the other. - ‘And: on ‘several
‘vecasions our’association hag backed off from questions, because’'we

could not see an overwhelming preference in’ our orcra,mza.tmn That
is basically the way we handleit. @

Senator O’MamoNey. How does one- quahfy to be a member of the
‘National Pateiit.:Council? -

Mr. Brrwney., Well, quahﬁcatron Would be a company that h&d ah
mtelest in membershlp

~ We also Have an associated membershlp o:[:' patent attorneys through-
out the country who are also interested in patents, but’ basically it is
‘a company- that would have an interest in patents which T asswie
would be almost any manufacturing organization in‘the country."

Senator-O’ManoNey. Well, when a, deelslon is rea,ched by a mej;or—
Aty does the minority Teceive’ nétice 6f that? ,

Mr, BrenxNeN, Yes, : ' e

‘Senator "M AHONEY. And 1s an opportumty extended to the mmor—
1ty to express its views? .

Mr, BR‘DNNFN The mlnorlty has already expressed 1tr: v1ews at the
tlme EEREE R
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Senator-OManoney. L.mean.in ,th Qubllca,tlon of the views. of the
; other words, doryoussay; *Thi
becaiise the ma,jout Voted husand:

I ASSUIE We would if it was a large enough: mmomty, yesu

- Senator O'Mauonpy. You know-how a committee of Oongress
works. . If the committee.is not unanimous, the majority can control
and ‘make the recommendation, but the report filed with either the
Senate or the TTouse will be mccompamed by the‘ mmorlty v1ews 1f ths
mmorlty desires to express them. '

(The followmtr Were sﬁbsequently‘lecelved
the record at this pointby thechairman.). . .«

¢ RESEARCH CorP:

400 Lenngton Avenue, _New York N Y: ..

Research Gmp i an mdependent nonprofit corporatmn, estabhshed Oon: Feb—
runary 16, 1912, under the laws of the State of New York, to receive and
admlmst‘,er the gift froim ;Drii Frederick G.:Cottrell- of -his -patent: rights. in: the
field ‘of ‘eléctrieal ‘precipitation;: to-aid dnd encourage:technical :and -scientifie
research; and to-afford:a:means: of dintroducing inventions.into: ipublic; use, by
taking ot patents on them, licenging:or otherwise developing them, and devoting
the ploceeds ‘to thesupport ‘and advancement of sc:1ent1ﬁc mvestlgatmn m
sc1ent1ﬁc and educational institutions. " ! R

Aecordmg to-its certificate :of 1ncorporatmn the eorporatmn was formed st
%o 'rédeive ‘hy gift, ‘and to: aequiré by.ipurcéhase or -otherwise,rinventions,
patent rights, ‘and letters patent.either of the United Statesor foreign: eountrles,
and:to ‘Hold, manage, use; develop, manufacture, ‘Install; and ioperate the -same,
and to conduct commercial-operations nander:orin. connection with ‘the; develop-
nment of sweh-inventions, patent rights, and: letters: patent and: to- sell, license,
or otherwise dispose of the same, and to collect royalties thereon, :and-to-experi-
ment with:and teégt the validity and value -thereof,:and to render the game more
available and-effective in- the useful arts and manu:factures <and. for sc1ent1ﬁc
purposesiand otherwise ; ;

“Tg provide means for the advancement and extensmn of techmcal and sc1en—
tific investigation, research; and experimentation by:contributing:.the net.earnings
of :the corporation, over and above:such sum-or-sums as- -may -be reserved-or
retained dnd held as an endowment-fund or working capital,.and-also such other
moneys and property belongihg:to thé corporation:ias:the:board of . directors
shall from time to time deem proper, to the Smithsonian-Ingtitution:and such
other scientifi¢ and educatiohal institutions and societies as the board of directors
may from time totime select-in order to enable such institutions and societies
to conduct such- mvesmgatmn, research, and experimentation : and

Mg Teceive, hold, and manage, and’ dlspose of ‘such other ‘moneéys and’ property,
including the stoek of this and of ‘any other’ eorperatlon ‘as may - from' t1me
to:time- be given to ‘or acquired by ithig corporation in the furtherance.of its
corporate purposes, and to apply the same and the proceeds or income thereof
to the objects specified in the preceding paragraph.”. . . :

The control and management of the affairs and’ propertles -of the rporatmn
are vested-in'a board of 15 directdrs, serving for terms of 3. years, 5 to be elected
‘each year. P

The officers of the corporation are elected annually by the boald of dn'ectors
and comnsist of a president, a.chairman.of the hoard,.a vice president, a treasurer,
and a seéretary, all of whom shall be members of fhe board of directors éxcept
.that the presment and the secretary may or.may not be members of the board.
The president ig the chief executive officer of the eorporatmn and has general
control and. direction of its. business-and. affairs.; ... ...

The cmporatmn is financed by profits recéived from 1ts former preelpltatmn
division, a wholly owned subeldmry incorporated dg Research-Cottréll, Tne., by
royalties obtained through'the introduction of: patents mto use by 11censmg- and
by the incomeirecéived from investments: -7 ..~ TS TERRTRY
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’ Thxough patent development agreements -entered into with' 60 “colleges and
dniversities, directly or through their affiliated research and patent. management
organizations; and with 17 other nonprofit organizations, the corporation acts as
patent-management agent and handles patentable discoveriés and inventions in
their behalf, as well as in the interest of inventors among theil -facultiey afid
gtaff.” (\Tonproﬁt EBesgéarch: and Patent Management Orgamzatmn, by Archle
\I Palmer (1955) pp 99—101) ‘: : ; : :

TIOl\A Aesocm'rmw ‘or MAl\UFACTUm:Rs,
New York, N.. Y., October 18, 1955.

Hon JDSEPH C.. O’\IAHONEY,
Senatie Office Building, Washmgto% D O' :

Drar Senaror: This is to answer your inquiry at the Tnesday sessmn (0ctobe1
11) of the subcommittee studying the patent system. as to the manner in which
the position of assoclations theie, represented, is deteriiined; and is now given
in writing in accmdance with your cohsent given'in the late afterncon. of -that
sessmn

PATENT SYSTEM  BTUDY

The policy of the National Association of Manufacturers is fixed by its board
of directors, a body of representatives from about 170 manufacturers so dis-
tributed as to 1epresent the entlre eonntry and the entne range in sue of. company
memberehlp

-The asscciation’s pohey con51sts at any time, of the pohcy p051t10ns on various
subjeetsas determined by the board Thesé positions are statements of principles
of greater:-or less breadth, rather than the expreselon of views on detalls such,
for éxample; as specific bills pending in Congress, -

“ Positiong-are’ adopted by the board only after a study -of the sub]ects has
been made by the appropriate committee of the association.

In patents matters, the patent comimittee, of about 205 members, makes the
study. Any-given subject in-this field is first referred to.a subcommitiee for
study, after-which the subcommitfee sets up a statement of the view it believes
should be adopted.’ - The subtommittée recommendations go-to-the main - com-
nittee at’ its next meeting, butiimmediately hefore such meeting the recommen-
dations are reviewed by a:program’ committee which may make suggestmns as
to formior as-to -ripenhess of tlme-takmg action, :

Pogitions thus proposed {o:-the main -commitiee miay be tabled or revised by 1t
gnd-when approved; are passed-on to the board of ditectors with recommendations
for adoption. The board 1tse1f may, and often does, amend the recommended
posmons IR

“Memberghip™ of commlttees and subcomm1ttees is voluntary, that is the
mem.bers of the association themselves select the committees on which they wish
to’ serve. - - The posutmns adopted and in:force -at any tnne are pubhshed in
a pamphlet which is avallable to anyone mterested - .

: Slncerely yours : ‘
: WILLIA\{ R BALLARD '
Admser : C‘ommv,ttee on Pgtenis.

benator O’MAHONEY That was What was in my mind. We Wlll

appreciate having.a: written. statement from you and anybody else
that desires to"do so. Is there anybody else that desu‘es to spea.k
tomghf:'a e

. Mr. Mavgrs. I should 11ke to. .. v :

“Senator O’Mamonsy.. I saw your name here and I wag lookm«r
qround for you.

STATEMENT oF H.ARRY R MAYERS GENERAL PATENT COUNSEL
' OF THE GENERAL ELECTRIC CO.

MI' MAYERS. My name is Harry R Mayers T am o'enera,l pa,tent
‘¢ounsel of the Greneral Eleciric Co. I have a very short statement,
‘because ag this hearing has proceeded; the number of things which i
might say without bemg seriously repetitive has dwindled, but I have -
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one line of thought Wlth respect to"the admiihistration’ of the patent
systém that perhaps might have a kerriel of useful information in'it.

I know ‘that ‘almost éveryone who hds spoken heré has been icon=
cerned about the long pendency of patent applications in the Patent .
Office. I am sure that the difficulties which this occasions: for the
applicant for the patent have been fully ‘stated and explored:

I want fo comment on one other viewpoint attaching long pendency
of patents which T imagine has ‘also beén sofnewhat mentmned but
which. deserves further emphasis.” That is the difficulty whieh’ this
pendency oceasions for the manufacturer who ‘wishés to begin’ the
manufacture of a new product and who does 'so today at considerable
peril of finding that after the manufacture has begun he will ‘be:con-
“fronted with t %e last minute or even later 1ssuance of a patent which
will oécasion him embarrassment. - -

T can mention a specific example which 111ustra.tes the natire of the
problem involved, in that the company which I represent has recently:
placed on the market a new household appliance which required the
mvestment of several million dollars in equipment, for its production.

About a month after the first itemn was put on the market; adviee
was received from a competitive concern of the very recent issnance] to
them of a patent which was alleged by that concern to'be infringe
The examination of the patent shows that it had béen in fact penc%ng
approximately 4 years, which is not an ‘extraordinarily long time ag
things go today, but is the kind of long time whlch creates the problem
T:am talking about. :

The existence of this kind of situation is ina sense 1nherent in the

‘-operatlon of our patent systeth almost under any circumstances; that is,
there is going to be some E:rmd during which paterits will be penduw
whose existence cannof be known to the manufacturer deSIrlng to
undertake the manufacture of a new product. The difficulty can: ‘be
diminished, however, in direct proportmn to any diminution that can
be accom lished in the length of pendency of applications in the Patent
Office. d it is of course this consideration which adds to what has
been stated in favor of doing everything possﬂole to find, We.ys and
means to cut down the length of pendency.

T have no imaginative suggestion as to how th1s could be ACCOoT-
plished, other than the very obvious one which T know has been stated
of giving the Patent Office the additional personnel and help which are
clearly needed to bring down the. backlog and to reduce the time of
pendency of the average application,

There are however two sides, obvmusly, to the 10no- pendency of

~applications. One is the time required for the Patent Office. to do its
part of the job. The other is the tlme reqmred by the. apphcant to
do his part of the job. .-

At this time, while the Patent Oﬁice is in. its resent condltlon, 1
doubt that it would be- helpful to the Patent Oﬂgce to urge that the
time allowed the applicant for responding to an action of the Patent
Office be shortened. - To doso. wousg prob a%ly only i 1ncrease the amount
of work piling in on the Patent Office:examiner. . ..

. I.do have this thought for the committee’s cOn31derat10n however,
that if the work of the Patent Office can be brought reasonably. under.
~control, I doubt if there would be serious opp051t10n to a proposal still
further to shorten the time of response allowed the applicant. The
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time:now! is: seb.in,the; typical.case, subject to;some, exceptions, at 6
- Tshould think.that, 2. shortem, g of that perlocl t 4; months

you-are. jprobably,fa
would,make the patent exp1re_20 yea.rs ‘atfter
s from;thedate of 1ssuance, whlch
; endments i
th‘it bill. Whlch took place
was proposed, before the w
the war prevented further action on the
Do you have any comments as to a 2
application thi

he del Ve (it ehﬁ ‘i - hacklog’in fhe
“extei mO' the 90-year perlod
w1 dO‘e of th‘xt‘ than

fhe tlme congil ed by the Patent;
20 esus, so that the

oi you WhO ha,ve spoken a.nd those of you Who hsw eplged our ihvi-
tatioh-Land that 1 itation goes to all‘ Zip submlt their papers’ willin-
clitdein' thogé phpers whit you doneeive'tobe’ the pomts f 1mportance
Whlch ‘have béeri develo ed {y the dlscussmn:-' :

“Tri“fhat’ contiection T Iy I'ope that I
that the efficient report ek the' notes“of these. 1
opies of th & Eran; : 1a
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By communicating with the reporters, anybody who desires to have
a typewritten record of these hearings before they are printed by the
~committee—and I might say edited by the contributors or others——
can doso. Ithink it would be advantageous to you and it would help
you to prepare YOUur papers.
The committee will now stand in recess until 10 o’clock tomorrow
morning, :
(Whereupon at 4:50 p. m., the subcommittee recessed, to recon-
vene at 10 a. m. the following day, Wednesday, October 12, 1955.)
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WEDNESDAY, OCTOBER 18, 1955
S "Uxirep STATES SENATE, 0 7
" SuncomMMmrrtER oN PatenTs, TRADEMARKS, A0~ 7
~CopYriGHTS 0F THE COMMITTEE ON THE JUDICIARY,

_The subcommittee met, pursuant to recess, at 10: 20 a. m., in ¥oomn
- 818, Senate Office. Building, Senator Joseph C. O’Mahoney (chair-
man of the s_uboommittee%l_ presiding. B o

Present: Senator O'Mahoney. = _ ) T
- Also present: Robert C, Watson, Commissioner, and P. J. Federico,
Examiner in Chief, United States Patent Office; Julian Caplan,
counsel ; John Stedman, associate counsel; and Robert Kilgore, staff
member, Judiciary Committee, 7 - . T

“Senator O’MasoNEY. Good morning. T hope that everybody has
had a pleasant evening, and that we are all ready to move rapidly on
to the conclusion of this preliminary part of our hearings,

" T hope it'is understood by everybody that this is only a preliminary
‘session, that is, these 3 days. They were intended for the purpose
of making a record from which the members of the committee, the
full Committee on the Judiciary, as well as the subcommitiee, could
draw suggestions for the nature of the study which should be carried
on iR e ‘ . R

_ Speaking for myself and the stafl, I can already say that these ses-
Hions these last 2 days have been very productive. Many good sug-
gestions have been made to us. 'We have many leads for further study,
and we propose, of course, to go into executive session to analyze the
ma,terialpwhich has been presented, and out, of that to come possibly
the agenda for investigation and future study. -~ ‘
~ T want everybody who has not had an opportunity ‘s yet to speak
to know that these 3 days have not been intended particularly to deal
with individual cases. There are, of course, many instances which
have been brought to our attention in which individuals feel that their
patents were not properly handled in the Patent Office, that dealers,
corpordtions, and others have not justly handled their cases, and all
of that. Tt 18 obviously impossible for us to deal with such matters
aba session like this, = - " - : L S

Tt is necessary, In the first instance, to make an investigation. "So
if there are any such here, and ‘wé have heard the names of several,
"I want you to give your names to Mr. Caplan, the staff ‘director; and
the staff of this committee will ¢heck into all Such cases to see what
canbedone, | oo aen T T
Z7Our effort has been to make’ this a-full and free discussion-of the
situation, hoping that it may lead to the development of facts which
all can see and which will persuade all of the necessity of cooperation.
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We were very happy yesterday to have the test1mony of Admiral
Colclough of George Washington University, who is heading a pri-
vate ﬁnanclally supported study of the entire patent system in an
effort to get the facts to determme to What extent the system has.
been successful on'the wwhole:: - :

Judge Hand, as you will rec‘ﬂl testlﬁed yesterday that we have a

‘ %rreat mass of oplmon as to whether-or-not the Ppatent system is good,
ut he complemed that not nany facts have been presented to the
courts

We will ask Commlsswner Watson this morning whether facts have
been presented to, the Patent Office to show. whether or not the gys-
tem itself has been. productive. of good. in the promotion of the arts
and sciences. I haye my own feehng that it has been successful, but
after'all, we want the facts.

The testlmony of Admiral Colclouorh Surrgested to me tha,t perheps
with the Patent Office, George VVashmtrton University, and other
universities which are engaged in' the study of this problem, and re:

- search laboratories, and the committée;, we may’ bé able to work out,
perhaps, together Wwith these various patent law’ associations, and
the National Patent Council, such as you represent, Congressnian
Lanham, what in the internationa) field is called a treaty of Tnonag-
gression, to see 1f we cannot get together and work out a.commion basls
of facts Trom which we can build for & bi; ger anid better development
of American genins in the production 0% inventions and discoveries
which do promoté the standards of hvmor in the Umted States ‘and
éventually in the world, o

Comrmssmner Wats ‘

_S”ATEMENT OF HON ROBERT e 'WATSON COMMISSIONER OF
PATENTS UNITED STATES PATENT OFFICE WASHINGTON D. C '

CMr, WATSON Thank you, Mr Chalrmen, dfid Tadies ahd gentlemen

I ‘have, the kind permission of the chairman to rention something
‘which T should have mentioned on Mondsay when the committes was
discussing the probabilities or possibilities that the individaal in-
ventor may have onutlived his usefulness and had no more function to
play in the invention scheme of the country, that larger corporatlons
had- te,ken it over., . '
. A'g some of you, kriow we have been holdmg, at 3-"or 4:—month mter-
Vals, exhibits in the lobby of the Department of Commerce, specifically
intended to show how the little acorn has matured into the great oak,
with the help of the - patent systenw: Some of those exhibits have dem-
onsgtrated, in my opinion, in a very. Impressive manner the fact that i in
the past, ‘at least, the individual inventor has been most effective in
establishing the initi al invention, creating the inventive thought which
has been backed by capltel and has brought about the creation of the
greet corporations...i: .. .o oy uc

. It has been the hablt of those exh1b1t1nof at those perlodm exh1b1ts
to print leaflets acknowledging the fact that their origin was of that
character. . I have in my hand, for instance, copies of & few of the
ledftets Whlch are distributed freely to the public,.and the names of
those various exhibitors,at thosetimes. 'We haye mariy more, whlch i
would like very rivuch to place in the record.

Senator O’Mamoney. Very well.

i wyou - EEE R

We‘ ‘Lre ready to ]
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" ight short years m our 1ndustr1a1 higtory, haye se
the *telectronic age.” . In.that time, 151011 I b en’ brought
-and vision has been. added 0. broa ! 32 mi]
the country. In 1946 there was no television’ mdustry
:employment to hundreds.of thousands of cur, citizens. It prov1des entertamment
-education, and ipformation, to mﬂhons It is'pointing, the way to. more efficient,
1ower cost 1ndustua1 operatmns

i

: it e ! 5 seientific
marvel to the homes of Amdidea? Dr. Alen’ B, D Mo, téleﬂsmn pioiéer and
.president of Allen B. Du Mont Laboratories, Inc., has stated, “Phe protection
afforded by our -United States patent system supphes essenhal mcentlves to
industrial, s<31ent1ﬁc, and. economlc progress.”
" There is little. question that our’ country 8 1eadersh1p i standards of living,
modern convemences, and in’ mdustnal Progress are all directly ‘traceable to the
potential for réward mherent in new developments under thé “Tnited' States
. patent system .

il HISl‘ORIG TI‘.LEVISION DDVELOPMENT X

The bringing of vision to the art of elecironies is the result of dev elopment
and discoveries by Many men—-datmg ag'far back as 1880. The first television
-patent wag filed in that year in England. . Although not practical for actual use,
-that-system :wag. the fore1unne1 of the' thousands of pateuts that
-.and- developed, the electronic art to the pomt that, pxctures or'data cai iow be
broadeast.and reproduced in detaﬂ on the face of a cathode-ray tubg” (telewsion
_p1eture tube : .

UATHODE~BAY 'I‘U'BD—HEAR'I‘ O'E‘ TDL ‘YISI.

- Probably the.most significant achievement in thefield of ¥
was the successful developmenf in 1931 of a commerclall‘y practicai cathode-ray
tube by Dr. Allen B. Du Mont in his basement kaboratory in Upper Monteldair, N, T,
This achievement opened the way for all-electronic television ag we know it today,
for the cathode-ray tube is the heart of television.

indicating device in the cathode ray oscﬂlograph A Precise meaguiing 1nstrument
used extensively by science and industry. It is the screen for thé presentation
of information on-radariapparatus; Television dis:now-used in.a variety, of
-mdustnal mechcal and- smentlﬁc apphcatmns I‘rom Du‘ Mont’s ﬁrs commer-

- e ng.in Dr Du Mont ] laboratory
in 1931 When ke ﬁrst developed |3 practlcal cathodé-ray tube: Through constant
research and development in visual electromos, it now operates in every phase
of television. The comparny.is & leader in fhe matiufacture of teélevizion picture
tubes, special cathode-ray tubes, cathodéwray oscillographs, radar equipmert,
.television-broadcast equipment, television receivers, multiplier- phototubes, and
mobile radio equipment. In addition it operates three television stations’ and
the Du Mont Television Network., The company employs more than & 000 people,
.and occupies 6 large planfs in northern New Jersey, plus telewsmn qtudlos
.throughout the United States :
Included in the Dy Mont ex b1t at th epartment of Commer d
following ifems of historic and current interest in the. field. of electromcs .
- Tllgglﬁrst practical. cathode-ray tube to be developed—made by Du
in :
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- The ﬁrst all- electromc telev1smn 1ece1ver marketed in Amemea—the
Du Mont type 180, made in 1937, " ;

A dlsplay of industrial-type and. mu1t1gun cathode-lay tubes

An aetion’ d1sp1ay of a ‘cathode-ray "oscillograph’ on which voice patterns
..-of the exhibit visitor are displayed on the face of the ose1110graph

A chsplay of ]Illl].tl Jlier-phototubes.” * :
» isp. of & multipliers phototube in Wthh the ‘light from a
.. Tadium wateh' face is multiplied 1 mﬂhou tunes and aetwates a sw1tch to
o turn an elgctric Tight oi axd off. :

" The Du” Mont radar set, APS’ 42 “used by the United: States Navy An
m111tary transport operations, using- 1nd1eat1ug csthode-l ay tubes W1th 1ong
persistence screens.

A Nipkow disk, the mechanical type of televmmn receiver used prior to

Du Mont's development®of the cathode-ray tube.
“ver: The Du. Mont Chroma-sync Teletron—the first large-sereen color plcture
o tube to be publicly shown, A 19-1nch tube it was demonstrated by Du Mont

- ATLADEIL1954, .

. TAZ14-inch) black-and-wmte telewslon ]Ju:ture tahe made by Du Mont “in
1938 and used in the first all-el¢étronic receivers marketed in American,

.- A modern_television reeewel__manufactured by Du Mont, the Belvidere,
featurmg a Du Mont 21-irich rectangular pictire tube and ‘advanced - elec-
tronic circuits for best fringe area-and urban receptlon The Be1v1dere isa
full-door consolé with traditional styling.

Photographs of Du Mont’s color multiscanner for the telev1s1ng of col(n

motion picture film ;& photo of a'maédern DuMont image-orthicon television
- CAmera, - : )

. :PATE‘\‘ITS o

Gertamly the growth aud develoxjment of Du Mont Lab01 atones ahd 1ts techm—
cal achievenients ‘tefleet the progress that is possible under’ the United Stateés
"patent system. The. Du Mont exhibit at the Departinent of Comimerce reflects
the product of many patents dealing with improvements in processes or design
of cathode.ray tubes, color television picture tubes, certain radar-principles,
television cameras, Principles: oftelevision receiver . design, and cathode-ray
. oscillograph circuits. -

. Ag of January 1, 1854, Du-Mont owned 205 Unitéa States patents atid 181 more
were pe]:ldlng, most of’ whlch deal W1th some aspeet of vxsual electromcs ’

KE'zs T Pnoeerss

HBection -_8 The Congress shall ‘have Power * * *

Y promote the Progress ‘of Science and useful Arts, by securing for 11m1ted
Times to Authors and Inventors the exclusne Right to their respectlve ertlngs
‘and Dlscovenes ¥

* One “hundréd and- smty-ﬁve years ago, the fores1ghted men Who created our
“Nation” also' establishéd the United: States patent system. ° Theil purpose, as
“gxprésved in‘the cléar langdage:of the Gonstltutwu was “to promote the Progress
of Science and useful Arts.” o o

Mo implement this simple phrase, Gongress enacted laws under which a patent
is regarded ‘48’ a-contract: betiveen: the United States Governmeni and the in-
.ventor, This contract takes the form of a grant “securing for limited Times
‘to ‘Authors and Inventors ‘the’ exclusive Right 'to their Tespective Writings and
;.'D1scove11es ¥ 'In return for thig rlght ‘which, for a period of 17 years, excludes
. anyone else, from uging his idea Wlthout his permlssmn, the inventor mmust pubhsh
‘a full disclosure of his invention.” At the end of this period, his right expires
vand his invention becomés’ public property. Incidentally, ‘patent rights are
" granted only for new ‘iiventions. ‘The patent system has never depnved the
‘American, public, of anythmg i already had. .
U From its begindihg, more than o century and’'a half ago, thie’ United States
‘patent system has become a keydtone in the -dtructure of ‘Amberiesn busitiess
cand mdustry It is today a dynamic and beneficial’ force in our way of living.
" 'Why is this so? Mamly ‘hecanse our Founding Fathers reahzed that the
:progress Of ‘the Nation ‘they had created would depend in laige heasure ijpon
’the products ot creatlve minds. They realized; too, that few individuals would
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jrivent sm:tply for the fun of mventmg Men . capable of. unfetteled 1mag1nat1ve
‘thinking:would: have to be encouraged, they would have to bé giveh a Teagon, an
‘incentive to undergo the dogged, costly labors, the dlSCOUl agements and fallures
that attend:the creative  effort.

‘By granting. exclusive rights for lnmted tmles, the foundels of the patent
system appealed to human desires that.are as strong today as they have ever
.been. These are the desires: to contribute somethiing to seciety; to make one’s
qnark in the world; to be the first to do something different; to gain prestige.
and. prominence ; and to win financial rewards Whmh will not only pay for past
effort but-will also support-future activity. -

But, as you may say, the men who estabhshed the patent gyStem had in mind
the individual inventor. They could not possibly have foreséen today’s great
Tesearch organizations, units like Esso Research & Engineering Co., where almost
3,000 people spend $30 million a year searching for new and 1mproved produets
—11 oni petrolenm. and for better and cheaper ways.of. makmg them. = .

- How does the patent -system work today‘? The fact iz that in any resealch

work, ideas come from individuals. It is still individual initiative which must be
encouraged, the “yankee ingenuity” of our forbears. .
. The United States patent laws recognize this and pmwde that whether the
-inventor is working alohe or as part of a larger group, inventions still must be
made by. individual inventors. .80 even,though. today’s inventdr is often a
memper of a group of. 1nd1v1duals who.work together asa team, the system works
just as it hasg through the years.

Whether team. member or individual, the 1nvent01 who Wlshes to bring a. d1s~
-covery into commercial use has the choice of three .courses of action—he can
‘manunfacture in secrecy,-hoping all the while that no one will discover his secret ;
he can publish the facts about his invention; he .can.ask for a patent. .

It is obvmu's, especially today when so many thousands of regearchers are
in the hunt-in all fields, that secrecy offers .poor protectlon It is equally
~obvious that free pubheatmn without patent protection is an outright gift of
time, money, and effort to potential compemtors A patent 1s the inventoi’s
‘best protection.

The-first step in obtammg a patent is to file Wlth the Umted States’ Patent
-Office an -application, accompanied by a description 0f the invention and a list
of claims setting forth precisely those features of. his invention which the
<inventor believes are new. Applications are-taken up in order. received, Tech-
nical literature and ex1st1ng patents—more than 2,600, 000 are on file—must be
"considered. . The inventor is sent.a report, after Whmh he may amend or rework
-hig claims. Pinally, the inventor will be. told which, if any, of hig.claims’ are
-allowed. Those turned down are explained in detail, . .

At thig point the inventor must decide whether or not the elalms allowed ate
.1mp01tant enough .for him to make the full,. public disclosure that will be
required if he takes out a patent. He must weigh the-prestige which the new
patent may bring him. He must-alse iry to judge:the income which will be hig
-during the 17-year life of the patent. Th1s is a bit tricky becaunse the patent is no
guaranty of profit, . The only reliable measure of an. 1nvent10n s financial worth
-is what the public.is willing to pay for it:

Suppose the inventor takes out his patent. Then it m1ght be assumed that ‘the
~patent will be tucked away out of sight and the inventor, unnoticed, will live
~happily ever.after, enjoying the profits of his 1nvent10n and puttermg away at
‘new-ideas. :Such.an assumption would be wrong, of course.
© For one thing, a-full digclosure of the invention has been. published. Moreover,
+the.Patent Office files of issued patents are opén to anyone to study and printed
-copies of any. United . States patent issued-can.be had for just 25 cents each.
-Many public:libraries and many. mstltu‘aons, both public and Drivate, maintain
ccomplete and active files of Patent. Office literature.. These,.in turn; are thor-
-oughly reviewed -and abstracted by -a large mumber of trade and professional
Jjournals. Thus patents present a rich source of mformatlon to.anyone interested

enough to dig into it—and many people are,

o The United 8tates patent system is one of the, most potent stimuli to- compeh-
-t10n yet devised... The . inventor himself; protected. by hig ‘patent and supported
by the income - from the commereial use-of hig invention, is encouraged to press
forward with his creative efforts, He may try something entirely new or he may
~attempt to 1mprove hisg own mventmn In a_sense, he may actually be competmg
* with himgelf, :

At the same tlme, pubhcatmn of h1s new patent 1nstant1y alel ts all e0mpet1t01s
who watch the patent literature closely. In the.constant search for sométhing
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patent may show! them ! Wholé ‘new: fieldl for regearch-and
exploratlon leving the hew invenfion' may teduce-their own fnanufacturing
cogts, they” may decide {0 pay the inventor for ifs use evén as they «rive:ahead
.with their explorations. .Whatever course of actmn 'is “éhosen, «the>consuming
pubhe isin the long run the péneficiary.’ Hele ard:g few examples 0 how eompe-
_tition, stimulated by patents,’ attublly wi I :
. Nowhere is competltmn ‘kee han’ -m the 011 mdustry =:,Volumes are large,
umt proﬁts are low and every company constantly strives; to make ‘better-and
lower cost’ produicts, and mdre’of thiem; from 4 given amount ‘of-crude. oil. (- Of
.all the products eontained in a barrel average crudercily gasoline:is: the: bwgest
Jincome pr oducer.  Butl, normally, gasolme makes up only ?a.bout 20 percent of ithe
‘naitel. "However, this ﬁf’ure hiag beex: oxpanded: to B0 pereent by refinéry proce-
-égdes which break down or “craok” heewer pwducts ‘such:.as fuel 011 1nto
“gasoline, ' e

... It had been’ known for years that ereckmg 011 in- the pregdence: of xR sohd chem1-
_oal ac’eut or c¢atalyst can pmduce 4 gagoline of greatlyiniproved-quality, but
‘these processes had remamed almost ‘g lsJ.boratoryr ¢uriosity. “The trouble was
that the .catalyst wsed wag éither consuried, o1 “tovered over with: a: tarry
,deposm whmh cotild not easily be removed. * FHoOWever,” some 20 years -ago a
‘research group “solved this problem by developmg a successful method of:regen-
eratlng one of these catalysts, The1r distovery -was'a long step -forward in:the
“art of refining. - They proceeded at’ once to mstall the process on & commercml
_seale, and secured patents covering it. :

Standard il Development Co., now known s Esso Reseech & Engmeermg
Co was very much interested in these developments * Buit the mew process. wag
mherently more expenswe than normal ‘Tefinery’ opérations, ‘atdr the royalty
charges mvolved in’ obtalnmg 2 licenge weré enou h to Justlfy a 1esearoh program
lookmqr for'a less expensive’ procese :

“The result of this résearchi way an entnely new, mocess whleh came to be
known dg'fluid catalytic cracking, and is Based on an astonishing state of ‘matter
“which must be Seen’ to be believed: A'bed of sclid ‘particles is mixed:with:a little
.gag and proceeds to act partly like a liguid and partly like a gas. It ﬂows, it

; o1ls, 1t mixes 'adlly, X ‘expands afid ‘eontracts. " The ‘study” of ‘this ‘queer
i roug 'engmeermw d1ecover1es Wlnch were entrrelv unpre(hctable on

The mrcumstances ‘whick y d started tlus Esso resear ch program also insgpir ed
"d ‘nimber of other oil* companies tot ‘carry out their own- explorations in catalyiic
crackmg Some_of‘ them shared m the further’ development of- ﬂuld eatelyhc
hcensmg the process ih the ‘eltire: petroleum mdustry It was' w1dely ‘aceepted,
‘ay shown in theé anial ‘gfowth ¢hartiabove dnd today account:. for 'TO percent
/of the total installed ‘catalytic eracking” capacity in the Usiited States: i
Anothet! oomp:msr developed: stilla dlfferent process,’ - Thé patent systeni las
‘protected thése developments so that each hias received oyalty income which
supportz further research, and the pubhc l_las ‘thre com' rc1a1 processee for
eatalytm crackmg where none  existed” before Per et
Another exaimple of’ compemtron gtimulated by research i patents 1s rubber
“which is conginied’ in huge” quantifies in the United States. 'Béefore World: War
11, our country was completely depeudent upon solirces thougands' of miley away
-in the Far Bast, South Ameériea; ‘and Africd for ‘this vital mater1a1 “National
‘security - demianded’ that ‘a4’ substitiite be” found. Moreover, a ‘gubstitutée better
thiah ribber was neéded beca.use theé natural : ‘product:has’ gerious wealknesses.
{"Phé vhief of these is that exposure’ ‘o sunlight, ‘air, or other: ox1d1zmg agents
“tends to dry out natural rubber 8o that it cracks and becomes seless:: Chemists
find suceéeded in makmg synthetm rubbery ‘tuateridls by varicus ‘methods, but
‘these seemed to require: expensive raw matenal and the product was no’c even
as stable as natural rubber.
7 One day, o Besd Resdarch chemmts, Robert ThOma.S and W1111a.m Sparks.
d1scovered that'a new process for building tp polymers or ‘giant miolécules from
1so—butylene derwed frovi; petroletim could be modified by mcludmg inthe miix 2
“sthall ‘amotint ¢f" a reaetrve materidl like iso-prene; which is’ one of ‘the buildibg
“'blocks ‘of matural rubber. ' ‘Thé résilting polymer: ¢ould: be Fuleanized to give
an elastic material having rubber-like properties and much greater stability.
"Plenty of iso-butjlene was available as 4 byproduet of catalymc crackmg The
“new product was calleéd butyl rubber




1 s YAIT i AierTies g
AMERICAN PATENT SYSTEM

)] ] fia new rubber and e new process
of synthesxs, Bt ‘there ‘Werd' other ‘problems to bé g6ived before it! conld! et
inte commercial production. Special equipment was needed to handle the very
Jowtemperature polymeérization -process. {below,. —100° F,) which, had never
‘before. been used. in industry., I‘01 1arge-scale operatmn contmuous productmn
.\\ould ‘chviounsly, be ‘much: cheaper than the batch Process first déveloped and
ways had to be found to’ handle the sticky polymier without clogging the pipes
and -apparatus; Eveén ‘as -these: problems were “being . worked out;. tésts found
“that butyl was excellent for: holdmg air, # much; better material for inner: tubes
than natural rubber The processing difficulties were gvercome and the results
obtained, were pubhshed in -the form of 1mptovement patents., "

. TFhis resenrch’ prOJect was worked 'ouit just prior to'World War IL.° The process
wag turned over to'the United Btates Government and butyl became an-important
Tactor in our wartime supplies of synthetic rubber. Its use expanded rapidiy
“to” cover military.needs and then supplies for civilian use. From' thi§ new
industry. have come better inner tules for substantlully all Tnited States pas-
-Senger Carg. The ‘annual consuimption chart Shows the rise of other uses, us
in electrieal’ lnsulatwns Improved product’ availability is now expanding.the
uge of butyl in many other applicaiions. Continuing research on butyl under
the protection, of the patent system is developing modified products and methods
of handling: W]:ueh should result in: 1mp0rtant new uses, and a cheaper product
f01 ‘all.

‘Fluid’ catalytlc crackmg and’ but;l Fubiber a1e ]ust two examples 0f : how the
United States patent system has benefited the Ainerican.public.:, In both cases,

- patents have made it possible for an expensive research program to. coutrlbute
‘to 1ts own, support 'J.‘he growing . use of petwleum as a raw ma.terlal for agu-

upon ‘an expandmg knowledge of the chemistry of erude oil and its: products,
Tmprovements in’ the: major refinery. produets such.as gasoline, fuel oil, and
lybricants depend upon the same knowledge-and its engineering application.
“This knowledge will continue to e\pand for the pubhc henefit, so long as the
,pqtent system protects and encouraves creatwe mmds I‘or patents are the keys

‘ i N‘,Tell_a"iré'c furt exhxblt oh the frst of November or’
ther e‘tboutsJ in which mechanical  devices. are’ the ‘matters to- ba' ex-
‘hibited. ~ Weé have had electmml ¢hemieal, aid phfu*maceutaca,l ex-
/hibits, and now. we are coming to the mechanical.

- Senator. O Mamoney, May, I interriipt‘to sy that’ the committee
will, of conrse, be glad to receive somé of these éxhibits for printing in
‘the record_ We cannot receive thém ‘all, obviously, because that would
.makethe: record £6. bulky that 1t mwht destroy 1ts usefu]ness as a ‘docu-
‘ment for reséarch and’ study '

- | 'l‘m our chlef of staﬁ" here make
.'the proper selection,
Mr. Wazsow. Yes, 1 zLd to do that i
. Continuing with my Teport, which is based: 1arorely upon the pam-
_'phlet Wlnch has been prepared by ‘the Patent Office, and copies of
:which have been distributed, pracmcal every aspect of the opera-
tion of the Patent Office is diseussed in tlyc pamphlet. :
.. My testimony will be confined to the operations which take place
“within the four walls of the Patent Office. Instead of leafing through
“the pamphlet, calling attention to the Grap,hs and the statistics which
Jt.containg, the st‘ltements of needs of the Patent Office,; T will first dis-
’ cuss a number of questions which have appeared in‘the printed matter
disseminated by the committee and Whlch seer to me to be partlcu—
“larly directed to the Patent Offics. "
.. First, how t educe ‘the mountmg bﬂ.(:klOU o pend_lng patent apph—
v.catlons
Second how to reduce the time of pendency of apphcatlons.
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.. Third, how to improve. classification and search facilities.

Fourth how to pr eserve and expand al experlenced exammmg
corps,

“ Fifth, the W‘lSdOlll of dusﬂ appeals from the re]ectlon of apphcatlon‘s

Slxth, how to improve examining procedures in order to reduce the

-number’ of patents subsequently-held invalid- by the- courts, with.the
‘view to 1mp‘1ri‘1nﬂ‘ more certainty.to the rights granted inventors.
-~ Those qiiestions seern to mieto be directed partmularly to the opera-
‘tion which we perform, and T will do'my best to answer them, with the
-aid of the pamplilet to which T will malke reference from tnne to time
-and-with reference. to cert'un other matters whmh are not chscussed'
in that pamphlet.

How to reduce the mounting backlog.” As of October 1 the b‘lelOf"
-comprised 222,567 rLpphcatlons, and the tehdency to 1110rease still eon-
"tmues Thfu; tendency to mount ha.s endured now smce about May of
. "1993
The Patent Oftice hms o inedns at 1ts dlsposal f01 ascertammg Wln

it is icreasingly popular, why the public participates'in the filing of

“applications to an ever-increasing-extent, but it-does have before it the -
“problem of diuposmor of them na tlmely manner and in accordance
Swithlaw,

The first thmrr that would sugg est itself to one faced Wlth that prob-
ilem would be to consider whether the examining staff is sufficiently
Jlarge, -And the answer, of course, is that to cope w1th the 51tuat10n
. ‘the examining staff must be increased.

We have considered. the problem of the timing of the inerease of
the staff and have evelved a plan for its increase which is reproduced
*-in brief in the pamphlet which you have, on page 19, And here I refer

to what we call our 8-year plan for the disposal of the backlog and its
reduction in size to that of a backlog which appears tous to be a rea-
gonable one. :
. I may say that “hen I came to the Pafent’ Office, T found there had
-been developed by earlier Commissioners and staffs a proposal that
‘the backlog of the Patent Office should be reduced in amowmit to about
-100,000 apphcatlons which, with an examining staff of about 850 men,
would make it possible for'an inventor who submits an application to
-hiave a reply from the Patent Office within the period of, say, 3 or 4
months; and not only that, but after he had filed his amendment and
argument following a rei ection he would have another’ leply f1 om the
-Patent: Office within.a permd of 3ord months.
" Whether or not’ 100,000 1pphcat10ns is" ‘the idéal niimber to have
.available—whether or not 850 examiners is ‘the ideal number—1I can-
not be quite certain; but I have: accepted the theo:ty I see no better‘
;-~ob]ectlve toward whlch to, work..
.- And so this 8-year.plan is based upon the plopos'd that' as'soon as
;reasonabl} feasible; the backlog in the Patent Ofﬁce shall ba 1educ@d
,to .approximately: 100,000- apphcatmns L
: Sena@tor o’ \{AHO\TEY Comnnssmner Watson, wha.t dld you say it
dsnow?. ¢ ‘
Mr. WATSO\T It is now, as of October 1 999, 567
* Senator O’Marmoxey. Do you think it would be poss-uble, or advan-
tageous to reduce it bV cons1derably more than half, and’ then try to
keep it current? .. s .
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