"Because half-a-dozen grasshoppers under a fern make

the field ring with their importumate chink, whilst

thousands of great cattle repose beneath the shadow

of the British Oak, chew the cud and are silent, pray

do not imagine that those who make the noise are the

only inhabitants in the field."

Edmond Burke
With a keen eye for the opportunities which reduced competition

can bring, Senmator Gaylord Nelson made another bid for media coverage
by convening his Small Business subcommittee during the recent
Christmas recess. The topic of conversation - announced with colorful
headline-hinting references to Santa Claus and the Tooth Fairy -

was whether 1t is better to allow avaricious businessmen to retain

any rights in their government-funded discoveries or, by damming the

rascals, to insure reelection the next time around. As befits such
an orchestrated event, the witness list was tightly controlled. The
National Small Business Association, and the universities, and the
fesearch community can all be heard later. What we need now is

impact! Who's going to write our kind of story if one of those

Xt4#$§ universities is in here saying we cught to be giving away
invention rights!

Now that the grasshoppers have had their say, it is'well to

remember that they are not the only occupants of the field.

The govermment owns thousands upon thousands of such 1nvent10ns

‘There are several reasons_for_thls phenomenon. One of the most important




..could market a cola under that name?

' ._'2.... :

.:5is-the;fact that businessmen ‘are uﬂderstandably reluctent to lhvest

'ﬁjrisk cepital in the commercial development of unproven technploéies'
.. unless they.are assuted of a feasonableumeasure ef‘exelusivity in the
':msrketplace. To take an anelogy'from the trademark field, .ﬁho would

nl'spend.mllllons of dollars promotlng the mark "Coca- Cola" 1f anyone

-

Unlver51t1es are not unllke the government in the sense that they

~ have no control over manufactur1ng fac1l1t1es. Like the government,
- - they must transfer_thelr inventions to the_ecmmerciel”sector; THere‘the
o aﬁalogy ends, - for universities afe 600 percent more‘efficient than
":-the government'in-commereializing their inventions, principally because

 of their ability to license exclusively.

No-oﬁe_is suggesting that taxpayers do not have a right to own

the invehtions produced at their expense. What-is being suggested is

" that well—infbrmeq taxpayers would gladly exchange these stagnant

assets for the new products, new jobs and increased-tax revenues

which priﬁate patent-based énterprises:have traditienally-lavished on

 our economy :

To glve the dev11 hlS due, Senator Nelson is probably no less

1nterested in new ]ObS new products and new. tax revenues than you'

- or I. He 15 mesmerized by the notion that patents are-monopolles,
: and all monopolles lead to that greatest of ev115 1ndustr1a1

‘ gfconcentratlon ﬁnuch worse, m1nd you, than a plle of unused 1nvent1ons) SO




e

~Okay, let's give the- angels their due also. We_agree that
.cbncehtfatiqn.poses-a possible problem, and we are prepared td meet
it, not by relying on the anti-trust laws aloﬁe, but by tying
a string onto every right ﬁhich.the invenfing institﬁtion is allowed
| _to refaihu- One false move and zap!. The-string has many strands,
cééh_ohe of-whichzis known as a march~in righ£.  Senator_Nelson'_
_.glaims-that these stfings have héver béen pulled, and he's right;
e -. Now all he has'to_do iﬁ-show us a case where it should have been

- pulled.

- It's your turn, Senator.




' Draft - Jan. 9, 1978

In December of 1977 Senator Gaylord Nelson announced and conducted
hearings on the allocation of inventicn rights generated by goverrment
R & D grants and contracts., From the amnouncement and choice of |
witnesses one may coﬁclude that the Senator fervently. supports.only
- a. pollcy of government ownershlp and publlc dedlcatlon of such _
g 1nvent10ns. The fact that the forum was denied to many who have studled
~ this problem carefully is reminiscent of the Edmond Burke observation
© that:”
"Because'half—a—dozen'grasshoppers under a fern make
the field ring with their importunate chink, whilst
thousands of great cattle repose beneath the shadow
-~ of the British Oak, chew the cud and are silent, pray
- do not imagine that those who make the noise are the
- only iphabitants in the field." -
Governmentrownership-and‘dedication was primarily supported"byfone
argument -- such ownership is anti-competitive, as it promotes industrial

concentration. Another view believes that_allowiﬁg contractors to

retain invention rights premotes competition The stakes involved-ih

~ the controversy over ownership of govermment funded inventions are
made even more apparent fram the Senator's announcement of the hearings.
.He_indlcates_that the government is now funding twofthirds of the
':country's research. It-ie not exPlained that each funding is "seed -
:mbney” that generally predﬁces_inventiohs‘which must be developed and

. marketed at prlvate expense | N . |
That ownershlp in the contractor ‘can lead to concentratlon is
.:;dependent upon a marketplace in thCh all concerns start with equal

';? capac1t1es. In fact many 1ndustr1es are currently shared by a few o
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fcompenies due to the requirement fer huge capital investments.- In
“asuchtcases a dedicetion policy tends to serve the.intereEts-of such -
.compahies, since ownership of suchfinventions is not a major factor -
in maintaining their market pesition if they choose to develop such -
--inventions, Rather, exteneive marketing distribution systems and
~ superior financial resources are more impertant in maintaining
market pdsition.and preVeﬁting entry of ﬁeﬁ firms and ideas than
invention ownership. Worse, sgch-companies may'well-be foreign based
- and dominate due to.subsidiZation by their-governments,cmaking the
'HVinedequacies ofla dedication policy even more proneunced; since the -
results of Federal R & D can enure to the benefit of such companies if
‘their govermments are willing to subsidize development of ideas in
the publlc domaln. |
: To asplrlng firms and flrms needlng to undertake costly premarket
clearance by the govermment, invention ownership tends to be a
significant factor‘affecting_their investment decisions. Ownership
is necessary to offset the possibility that a succeseful innovatioﬁ.
w111 prompt a domlnant flrm to undercut its p051t10n through Superlor
_rmarketlng and f1nanc1ng Accordlngly, pub11c dedlcatlon encourages the
 status quo by dlscouraglng.promotlon of-;nnovatlons whlch displace .
old technology | |
Further, the thesis that market shared by a few firms are Eer se
:;antl competltlve is questlonable, since there is: ev1dence that some |

”Ziflndustrles domlnated by such flrms are as competltlve and efficient as
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would be expected if otherwise occupied by a large number of.small

‘firms. To use this doubtful thesis to support government ownership

of inventions generated with its funding is unconvincing.

.The'Senator, suggesting "occasional situations' where

- commercial use and exploitation of worthwhile inventions are discouraged

_by_the-need for a Substantial-investment, nevertheless indicates
~ ~that rather than.surren&ering'any ihvehtions_rights in exchange,fbr '
~this invesﬁment,rit suppérts the thesis that "the govermment should
Finance such operation, in whole or in part, tc dembnstrate.or prove .
the commercial: value of-the invention." Présuming.that fhe percentage-
of goverment funding increases to 70, 80 or ultimafely 100 percent,
and it is correct that invention rights are a_ﬁrimary factor in
'_obfaihing commitment of priVaté resources for development of such
invéhtions, does not the goverrment then control their development?

It seems clear that adoption of the Senator's philosophy:will

start our country down a road to mediocrity, as industry's effectiveness:'
in sensing thg needs of our society and in&esting in development of
innovations to fulfill these needs would be discouraged by denying
to them the fight to own the inventions which they believe attractive

investments.




