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EXECUTIVE SUMMARY

Introductio.n

In the past, the protection of the patent system has

provided a major incentive for the development and

commercialization of new technologies. The rate of investment

required to bring new products to commercial utilization and the

nature and speed of technological progress have changed in the

last several decades. The increasing cost of using the patent

system, the trend tow2lrdJ.itigation2l11dinl):ingc:!ment of pa t e nt;

rights .and the attitude of the courts toward patents hav.e

decreased the contribution of the patent system to technological

innovation. .Small companies, which have been a critical source

of important new technology i have been par t Lcu l ar Iy af~ect~d by

the problems of the United States Patent System.

The survey explored in detail, from the point of view of

small high technology firms, the interaction between businesses

and the patent system. It examined how current patent policy and

perceptions of policy affect management decision making, and how

government procurement (lolicies that relate to patent rights

influenced the possible commercialization of new technology. It

consider sed the usefulness of the patent system to these

companies as well as the problems faced by them in relying on

patents for market protection, including the cost of threatened

litigation. The attitudes and experiences of large firms are
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of new technology and hence to the economic growth of the

country. The ultimate manifestation of this public uneasiness is

the attitude of the courts toward patents. Most patent disputes

that go to trial are complicated and require a careful evaluation

of a technical area. As in most legal proceedings, the answers

are not black and white but various shades of grey. The courts,

when in doubt, tend to rule against the patent system and declare

the patent invalid. The beLi.e f : is that such a dec i s Lon will open

up the development of the technology to competition, and that is

preferred. Since only a few patents are challenged in the

courts, the effect on competition is relatively small.

What is nottc Lea r.Lyvpe r ceLved is the chilling effect that

these decisions and the attitude they r ep r e s e nt have on the use

of the patent system as a whole, and on innovation in particular.

Itis recognized that only valuable patents arecauseforamajor

legal dispute; when people believe that any truly profitabls

patent is likely to be declared invalid (after a lengthy and

expensive court battle), they look for other methods of

protecting their technology. If the technological development

carries a high risk of failure without an assured protected

market position, it. may never be explored at all. Atthesame

t i me, a dependence on other .methods to.protect technology makes

whatever advances. have been made in scientific knowledge

inaccessable to the.public. Technological development is a

sequential process with each step building on.a number of

previous ones. Without .the free exchange of knowledge, progress

is.·drastically impeded.
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in awareness by the Congress of the patent system, its role and

its weaknesses. There is still little public understanding of

the economic reasons for the existence of a patent system. The

result has been a decline in support for the patent system which

has gradually become less effective at achieving its original

purpose. A patent system that operates ineffectively and

unreliably is worse than no system at all. A public consensus

must be reached on the value of a patent system for the United

States and the function it should serve. Then we can go forward

with the support of public opinion a~q the necessary financial

resources to build a system that fulfill? its purpose.

Population Surveyed

Three separate sets of questionnaires were mailed. Each of

the first two mailings were sent to over 400 small high

technology companies: the first was aimed at small R&D oriented

companies and the second went to companies more oriented toward

manufacturing. The third m~iling went to about 50 large

corporations.

Extent of Patent Use

Although two-thirds 9£ the small companies hold patents, the

vast majority hold fewer than 15. In addi tion, many of the small

companies only use a small percentage of their patents. By

contrast, the large companies appear to use a greater proportion

of their patents. In looking at the use of patents by field of

technology, it is clear that small electronics andcompu te r

5



in the decision not to apply for a patent. The primary reason

for not applying for possible patents for all sizes of companies

was dependency on trade secrets and proprietary technology. For

small companies, matters related .to the costs of obtaining the

patent in the first instance, or possibly defending it, were

important influences. Also identified was the belief that

patents were not sufficiently reliable and cou1d be ruled invalid

too easily.

Alternate Modes of Protection

The chief alternative to the use of patents·is to rely on

the protection of proprietary know-how and trade secrets. Over

80% of the small companies and almost all of the large companies

use these al ternate modes of protection. However, the ratings of

the usefulness of these methods show.that small companies find

them more valuable.• This maybe a reflection of the extent to

which small companies are involved in rapidly changing technical

fields where patents quickly become obsolete or it may be a

reflection of their lack (If faith in the patent system.

Time and Costs of New Product Introductions

Several questions explored the length of time and amount of

capital needed for the development and market introduction of new

and improved products. The smaller manufacturing oriented

companies are the fastest to get new or improved products into

the marketplace. They are followed by the smallest, more R&D

oriented companies. In general, it takes small companies less

7



Reliability of Patents and Related Costs

There has been general concern that small companies with

limited financial resources may be at a distinct disadvantage in

defending themselves in a conflict involving patented technology.

While the vast majority of companies estimate patent related

expenses as less than two percent of overall expenses, several,

including two large companies, estimate patent related expenses

in excess of ten percent of all costs. The costs associated with

patenting new technology are balanced against the degree of

protection it is likely to provide. Companies carefully weigh

the likelihood of having to defend the patent, the probability

that the patent may be ruled invalid, and the ease with which

another company can use the information in the patent and invent

around it.

About a third of the small companies and all of the large

ones have been in a dispute over patented technology. In

general, both the total time for resolution and the cost of

resolving conflicts were significantly greater when large

companies were involved. Even in our relatively small sample,

five large companies cited cases that went to trial and three

went to appeals. In those cases where companies felt that the

conflict was not resolved in a fair manner, the main reasons

given related to high cost factors.

Relating toContra~t R&D for the Government

Until the passage of PL 96-517 in December, 1980, there was

no uniform patent rights policy for companies that performed

9



reach the $2000 level, most companies of all sizes would maintain

less than 60% of current patents. When the fees per patent reach

$3000,60% of the small companies and 52% of the large companies

who responded indicated that they would maintain less than 30% of

current patents, The percent of companies that felt maintenance

fees would have an impact on their business ranged from 11% at

fees of $500 to 39% at fees of $3000. Over 30% of small

companies and over 20% of large companies indicated thatth~

imposition of. maintenance fees would make them less likely to

apply for a patent in th~ future.

Possible Patent Law and Policy Changes

At the time this study was proposed, a large number of

possible changes in .patent policy .were being considered. Many of

the most important changes were passed at the end of. 1980 and are

part of PL 96-517. Although the implementing regulations are not

yet in effect, the new law includes provisions fox a patent

r.eexamination procedure, for small businesses and universities to

receive patent rights for inventions developed under government

sponsored research, and for the insti tution of maintenance fees.

A nu~ber of other changes in the way the. patent system

operates have been suggested. Respondents were asked for their

opinions on a .number of them. The overwhelming majority favored

the extension of patent life in cases where government

regulations delay market introduction, and the establishment of a

single Court of Patent Appeals. About half of thes.all

campanies and most bf the large campanies also favor an

independent patent and Trademark Office.

11



It is incumbent upon us to examine any current inequities in the

operation of the patent system and disincentives iQthe

government procurement policies to look for ways to restore a

more even-handed system and remove barriers to greatly needed

innovation. It is easy to document isolated instances of

difficulties faced by small businesses in using the patent system

with government procurement policies. This study has been done

to look at many aspects of these problems and to assess their

seriousness as an inhibitor of innovation for a larger sample of

companies.

The project explored in detail, from the point of view of

small, high technology firms, the interaction between businesses

and the patent system, how current patent policy and perceptions'

of policy affect management decision making, and how governmerit

procurement policies related to patent rights influence the

possible commercialization of new technology. Of concern ~as the

usefulness of the patent system to these companies as well as the

problems faced by them in relying on patents for market

protection, including the cost of threatened litigation. We also

compared the results with the attitudes and experiences of large

firms to document the extent of any disparity in the ways the two

groups perceive and use patents. We examined the extent to which

the current policies tend to encourage the use of trade secrets

and proprietary know-how, as opposed to patents, thereby keeping

new, technical knowledge out of the pUblic domain. The impact of

patent maintenance fees on corporate strategy was also explored.

An analysis of the present situation is followed by the results

13



and level of reliance on patents. The sixth section was an

opinion poll on various legislative proposals related to the

operation of the patent system.

To the extent possible, questions were phrased so as to

be equally applicable to small and large organizations. The

only differences were in questions that measured the size

of the organization or level of expenses for various activities.

A copy of the actual small company questionnaire is included as

Appendix A.

B. Company Selection Process

The initial mailing of over 400 questionnaires went to

members of the American Association of Small Research companies

and to companies that r.eceived grants under the NSF"s Small

Business Innovation Research Program. These companies are highly

technically or iented and many of them have performed contract

research for the government. The name of the principal

investigator was known to many of them, which tends to improve

the response rate on a survey.

In order to bal.ance the R&D emphasis of this initial

mailing, a second mailing was made .to a more manufacturing

oriented group of companies. The companies were selected by

using listings by SIC code. The four major SIC code groups used

.were Group 35, machinery, except electrical; Group 36, electrical

and electronic machinery, equipment and supplies; Group 38,

measuring analyzing and controlling Ln s t ru me n t s, and

photographic, medical, and optical goods; and Group 28, chemic:als.

and allied produc:ts. A firm's industrial group is classified as

"manufacturer" when its two-digit code falls between 20 and 39,

15



natural biases in the responses in favor of the importance of

patents.

C. Rates of Response

Mailing No.of Responses

1st Mailing 105
2nd Mailing 49
Large Companies 23

III. SMALL COMPANY PROFILES

Percent of Responses

25%
12%
50%

The first mailing respondents were primarily very small,

fairly young cOIllpaniesi somewhat oriented toward government

contracts. A significant proportion of these companies actually

do over 80 percent 6ftheir business with the government. On the

other hand, the second mailing, which was aimed at more

manufacturing oriented companies, produced respondents that were

a little bit larger, older and less dependent on qov e rnmen t;

contracts. The first group. had significantly more involvement in

research and development and less emphasis on production than the

second group. The first mailing respondents were more heavily

oriented toward electronic, computer and physics related

technology. The data from the two. mailings will. be broken do.wn

in the later sections if the differences between them seem

significant.

17
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Figure ·3.4 Location of Companies
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Number of
Companies

40

30

20

10

None 0-5 5-20 20-50 50-00 00-100

Figure 3.5 Percent of sales in Connection
\·lithGovernment Contracts and SUbcontracts

Primary Field of Technology 1st 2nd Total Large
MaHing !1ailing Small

Chemistry 16 15% 142~% 30 19% 10 43%
Electronics & Computers 15 14% 4 8% 19 12% 0 0%
Physics 72 21% 3 6% 25 16% 3 13%
Medical & Biological 3 3% 8 16% 11 7% 1 4%
Engineering & Design 27 26% 10 20% 37 24% 5 22%
Unknown 22 21% 10 20% 32 21% 4 .17%

ALthough the large companies received questionnaires .w.e.l;.e

spread' across the fields.of technology, those that responded.are

weighted heavily t owar d chemical technology andaway.•,f.rq!ll

electronic technology. Hence, in ar~as which vary by field of

technology, this sample is not the best.
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Figure 4.1 Number of Patents Held
Small eompanies

Number of
Companies
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Figure 4.2a Percent of Patents Company is Using
Small Companies
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How valuable do you think· patents are in your company?
<check all applicable)

A. Of little value compared with technical know-how
B. Valuable for defensive purposes
C. Important in establishing proprietary position
D. Essential to business activities

Small
Large

43
4

A
28%
17%

33
16

B
21%
70%

53
18

C
34%
78%

29
6

D
19%
26%

14%
0%

22%
25%

12%
0%

19%
0%

27%
50%

21%
0%

8
5

4
o

3
o

2
o

5
o

7
1

27%
0%

32%
0%

33%
70%

38%
75%

35%
100%

32%
100%

14
5

12
3

10
7

6
o

8
3

3
o

21%
0%

24%
67%

17%
80%

9%
0%

16%
100%

34%
25%

6
2

5
8

4
o

1
o

6
5

11
1

13%
10%

16%
0%

44%
33%

19%
100%

30%
20%

38%
0%

12
o

4
1

Computers
3
o

Large

Chemistry
Small
Large

Electronics &
Small
Large

Physics
Small 11
Large 1

Medical & Biological
Small. 2
Large 1

Engineering. & Design
Small 11
Large 1

Unknown
Small

Due to the small sample size and the technology-distribution

of the respondents, only the chemistry category yield~d a sample

sufficient to allow confidence that the results reflect the views

of large organizations in that industry. It is clear that large

chemically oriented companies believe that patents are an

extremely important part of their business assets. Al though no

replies were received from large electronics and comput.er firms,

a number of them are known for extensive use of patents. Their

strategies, however, vary greatly, and range from using .patents

as a bargaining tool for extensive cross licensing aqreement.s vt;o

vigorously defending their patents against anyjnfringers.

25



c. Relationship Between Type of Market and Type of Protection
Utilized

Companies were asked to characterize the nature of two

specific products important to their company, and to include the

types of protection employed. As can be seen from the cross

tabulations that follow, the large company respondents use both

patents and proprietary .. technology protection to a greater extent

than the small ones. As might be expected, patents are used more

for products in high growth and new markets than in older, more

stable markets. It is also true that the majority of products

that are radically new orfundamentallydi:t;ferent from available

products use patent protection, as do those products that

require a substantial or outstanding level of R&D to develop.

Although the mailings are not broken down, in most cases the

values from the second mailing fall between .the first mailing

values and the large company values. Not all characteristics were

filled in for all products and frequently more than one

descriptive term was checked so percents do not add up to 100.

Type of Protection Utilized
(may be more than one)

One set of cross tabulations yielded the following (percentages

refer to percent of products described):

Type of Market

Stable

Growth

New

Figure 4.3a

Proprietary Brand Name
Patents Technology No Legal Protection

33% 42% 27%

34% 53% 19%

45% 46% 11%

Percent of Products f0J; TypeO~l?rotection in
Different.Types of Markets
. Small Company Products
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Level of R&D
Required

Little

Some

Substantial

Outstanding

Figure 4.3e

Type of Protection Utilized

Proprietary Brand Name
Patents Technology No Legal Protection

14% 29% 14%

36% 36% 21%

38% 52% 21%

49% 54% 12%

Percent of Products for Type of Protection
by Level of R&D Required

One large company president summed up most of the views

expressed when he described his company's view:

Patent values and influence are highly variable from
project to project. For entirely new products where we
may be entering a field new to us where others have
entrenched engineering, manufacturing, and market ".
strengths, a patent position ~ay be of critical signi- '
ficance to the decision to make the investment and enter
that field. In this categqry, we likely view patents
similar to small businesses or new ventures. The patent
is viewed as a shield to protect the business during its
start-up phase when it is most vulnerable. In areas
where we feel that we are industry pace setters because
of heavy R&D investments, patents are viewed as supportive
of this investment and to keep the copyists from our heels,
but patents are not likely to alter whether the innovation
proceeds. Finally, there may be areas where products are
developed to fill out a line where we have high marketing
confidence that even a me-too product would be successful
because pf exposure, service support strengths, etc. In
such an instance, patents may have no role except for
defensive considerations of patents of others.

D. Barriers to Use of Patent Systems

In order to explore barriers to the use of the patent

system, companies were asked to identify factors that played a

role in the decision not to apply for a patent. The primary

reason for not applying for possible patents for all sizes of

companies was dependency on trade secrets and proprietary
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Does your company ever use information from the patent
office to follow current technological advances?

1st Mailing
2nd Mailing
Total Small
Large

47
25
72
21

Yes
45%
51%
47%
91%

56
20
76

2

No
53%
41%
49%

9%

Does your company ever use information from the patent
office to follow competitors' activities?

Yes No
1st Mailing 37 35% 57 54%
2nd Mailing 29 59% 19 39%
Total Small .66 43% 76 49%
Large 22 96% 1 4%

F. Alternate Modes of Protection

The chief alternative to the use of patents is reliance on

the protection of proprietary know-how and trade secrets. Over

80% of the s:il1allcompanies and almost all of the large companies

use these alternate modes of protection. However, in rating the

usefulness of these methods, small companies rate them of

significantly higher value than do large ones.

Does your company ever employ alternate modes of
protection other than patents (e.g. proprietary know~

how, trade secrets)?

Yes No
1st Mailing 82 78% 20 19%
2nd Mailing 42 86% 6 12%
Total Small 124 81% 26 17%
Large 22 96% 1 4%
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How Important is outside funding in the development of
new technology?

1st Mailing
2nd Mailing
Total Small

Very
42 57%

8 22%
50 45%

Moderately
9 12%
3 8%

12 11%

Little
8 11%
9 25%

17 15%

Not at All
15 20%
16 44%
31 28%

14%
13%
25%
28%
.43%

7
5
9
5
3

6%
8%

11%
22%
29%

3
3
4
4
2

5 10%
2 5%
3 8%
2 11%
o 0%
their size

34%
54%
19%
22%
14%
indicated

17
21

7
4
1

companies

Company Sales*
(in millions)
0-$.5
$.5-$2
$2-$5
$5-$20
over $20

*not all

How important is outside funding in the marketing of
new technology?

1st Mailing
2nd Mailing
Total Small

Very
27 36%

5 14%
32 29%

Moderately
21 28%

4 11%
25 23%

Little
9 12%

10 28%
19 17%

Not at All
17 23%
17 47%
34 39%

To what extent do patents playa role in the ability to
attract outside funding·or in the decision to invest
funds (for large companies) for the development and
marketing of new technology?

A. Vitally important
B. One of many factors considered
C. Of little importance
D. Of no importance

11 22% 9 18% 2 4% 4 8%
14 36% 8 21% 1 3% 0 0%

6 17% 7 19% 1 3% 3 8%
1 6% 6 33% 4 22% 1 6%
0 0% 3 43% 0 0% 0 0%

Small
Large

Company sales
(in millions)
0-$.5
$.5-$2
$2-$5
$5-$.20
over $20

32
4

A

21%
17%

34
16

B

22%
70%

9
2

C

6%
9%

8
o

D

5%
0%
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cost of any action. In general, both the total time for

resolution and the cost of resolving conflicts seem to be

significantly greater for conflicts involving large companies.

Even in our relatively small sample, five large companies cited

cases that went to trial and three went to appeals.

Interestingly, the one large company that felt the ultimate

resolution was unfair indicated their opponent was much larger.

In those cases where companies felt that the resolution of a

conflict was not fair, the main reasons stated related to high

costs. The only other specific reason referred to an

interference case: the company felt that because of the

inflexibility of the patent office, the dispute f()()kll\l1c:h longer

than necessary to resolve.

Please estimate patent r~lated ~xpenses in the most
recent year (in thousands of dollars) :

$0-1 $1-5 $5-20 $20-50 over $50
1st Mailing 29 33% 33 37% 19 21% 6 7% 2 2%
2nd Mailing 19 46% 8 20% 9 22% 3 7% 2 5%
Total Small 48 37% 41 32% 28 22% 9 7% 4. 3%

$0-10 $10-100 $100-500 $500-1000 over 1000
Large 0 0% 2 9% 6 26% 3 13% 12 52%

Please estimate patent related expenses in the most
recent year as a percentage of total expense:

1st Mailing
2nd Mailing
Total Small
Large

0':'2%
55 65%
35 92%
90 77%
18 90%

2-5%
13 15%

3 8%
16 14%
o 0%

39

5-10%
11 13%
o 0%

11 9%
o 0%

Over 10%
5 6%
o 0%
5 4%
2 10%



Resources availabl.eto other
organization involved
1st Mailing
2nd Mailing
Total Small
Large

Ranking
1 2 3 4 4 6

0 7 4 0 2
1 1 2 2 2 2
1 8 6 2 4 2
0 0 1 1 3 4

7 8

1
1
1

Inconsistent court decisions
in sUbject area in question
1st Mailing
2nd Mailing
Total Small
Large

0 1 2 0
2 0 4 3
2 1 6 3
1 0 2 1

o
1
1
3

3
1
4
1

2
2
4
2

Publicity likely from
taking action
1st Mailing
2nd Mailing
Total Small
Large

1
o
1
o

o 2
o 1
o 3
o 0

2 1
1 0
3 1
o 1

o
o
o
2

2
4
6
4

1
1

Have you been involved in any action (court-related or
otherwise) as a result of a conflict? Indicate actions
taken.

1st Mailing
Involved in
Conflict ActiOn 19 18%

Negotiation 12
Suit Filed 6
Interference
Filed 5

Discovery 2
Trial 2
Appeal 0

2nd Mailing Total Small Large

15 31% 34 22% 21 91%

5 17 13
6 12 13

0 5 1
2 4 4
3 5 5
0 0 3

Ina recent example, how long from initiation of action
to final resolution (in months)?

0-6 6-12 12-24 24-48 over 48
1st Mailing 5 30% 4 20% 6 30% 4 20% 0 0%
2nd Mailing 1 7% 3 20% 2 13% 5 33% 4 27%
Total Sinall 6 18% 7 21% 8 24% 9 26% 4 12%
Large 1 5% 3 16% 5 26% 6 32% 4 21%
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Have you ever avoided product or technological areas
due to cost of defending against possible litigation?

Small
Large

Yes
35

8

No
81
13

As will be seen later in the report, the imposition of

additional patent related fees will cause companies to rethink

their patent strategy. Unless the patents are believed to be

enforceable, companies will turn more toward alternate modes of

protection. This will mean less public disclosure of new

technology. Unfortunately, the questions asked to ascertain the

extent to which the patent system is perceived as useful and

reliable (and hence enforceable) reveal a discouragingly negative

view. Companies already are complaining about the cost of

defending against possible litigation. One of the key problems

is the view that court decisions related to patent enforcement

have been sufficiently inconsistant to make corporate decisions

difficult.

Have inconsistent court decisions ever clouded your
decisions on the viability of defending your, patent
rights?

Small
Large

Yes
37
13

No
70

9

In your primary field of technology, what percentage of
challenged patents would you estimate are declared
invalid?

Small
Large

0~25%

8
4

25-50%
15

7

50-75%
10

2

75-100%
7
o

Don't Know
28

8

Has the company ever experienced a problem with
contradictions between patent laws and anti-trust laws?

Small
Large

Yes
9
9

43

No
59
11



Have you ever obtained exclusive commercial patent
rights for technology developed under government
contract?

1st Mailing
2nd Mailing
Total Small
Large

Yes
19

2
21

4

No
50

7
57

7

Don't Know
2
1
3

Have any attempts been made to commercialize any of
your technological developments funded by government
contracts?

Small
Large

Yes
40

5

No
31

5

Don't Know
4
1

Five companies, including one large one, have tried to

secure exclusive patent rights for technology developed under

government sponsorship and been refused. Of these, three were

turned down by DOE, one by DOD and one by NASA.

Do you have patented technology developed under
government contract which the government has given or
licensed to another organization?

Small
Large

Yes
2
2

No
79

6

Have you ever had to give background patent rights to
the government?

1st Mailing
2nd Mailing
Total Small
Large

Yes
12

1
13

1

No
64

9
73

9

Have you ever refused a contract because of a
background patent rights requirement?

1st Mailing
2nd Mailing
Total Small
Large

Yes
5
1
6

.3

45

No
66

9
75

7



N1.ImI:lerof .
Companies
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15

10

5

Always Sanetimes Seldom Never

Figure 6a Frequency of Deferral of·
Patent Rights Until Contracteompletion

small Companies

Number of
Companies

8

6

4

2

Always Sanetimes Seldom Never

Figure 6b F'reqp~CY of Deferral of
Patent Rights Until Contract Completion

Large Companies
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49

businesses.

maintenance fees were similar to comments received on the

One small company stated that the cost of

The company will turn to alternate modes ofmore often.

Another mentioned how cost considerations would make bracketing

maintenance fees now prevents them from filing European patents.

the patent too great. Since it is hard to anticipate which

patents will be truly valuable, companies may be seriously '~
jeopardizing their future advantage and business.

During work on this project, there have been many informal

discussions with people from both large and small organizations

about the patent system. The general concerns about the cost and

reliability of patents as well as the possible impact of the

matures, many smaller companies may find the costs of maintaining

protection that keep the new technology out of the pUblic domain.

In addition, if the patent is not being used actively as it

when weighing the initiaLdecision. The results of the.. survey

indicate that the balance is likely to tip against patenting much

strategy is very important in some small high technology

questionnaires.

single original or base patent) much less accessible. This

Another small company respondent looked at his company's

current level of patent activity of three patents per year or 51

over a 17 year period and deduced the following:

At $3,000 per patent, we would be liable for $153,000 in
fees, or five years' pre-tax profits at the current rate.
The effect of any of the mainenance fees mentioned
($500-3000) would be to inhibit the inventiveness of a
company currently producing one patent per engineering
man year. Our work leads us into advanced technical areas
that are generally 5-10 years from the market place. We

(obtaining additional patents which expand coverage around a



.
. . . .

-

·

-
~

.

•

40

20

10

30

Any Realistic
Impact on Business

Number of
Companies.

--,.
.

-I' ,--

.. .,

I· m

n

Percent6f Patents Maintained
for 17 Years

40

20

30

10

Number of
Companies

0...30% 30...60% 60-90% 90+ % No Not Yes
Sure

Figure 7.1 Total Maintenance Fees at $500: Small Compa.nies

Not Yes
Sure

No

.

. . ...

....,

-
-

·

· ..

40

20

30

10

Number of
Companies

. '

. '.

--,.

~

- -

40

0-30% 30-60% 60-90% 90+ %

30

20

10

Number of
Companies

Figure 7.2 Total Maintenance Fees at $1000: Small Companies

51



Percent of Patents Maintained
for 17 Years

Any Realistic
Impact on Business

Number of
Companies

Number of
Companies

.

•

.

,. -
- .

1

r--

.. I·

,. .. . ...

No Not Yes
Sure

30

20

10

.4040 r-

30
.

. . .

20 .

..

10 . nn n, I , , ,
I

0-30% 30-60% 60-90% 90+%

Figure 7.5 Total Maintenance Fees at $3000: Small Companies

53



Percent .of Patents Maintained
for .17 Years

Number of
Companies

Any Realistic
Impact on Busine~s

Number of
Companies

15

10

5

-
-

. -
n .

.

..

15

10

5

-

-
.

..

~

. . 11
0-30% 30-60% 60-90% 90+ % No Not Yes

Sure

Figure 7.8 Total Maintenance Fees at $1500: Large Companies

Number of
Companies

Number of
Com .pan:!.es

0-30% 30-60% 60-90% 90+ %

.

r-- - .

n

15

10

5

.

~

-

n n

15

10

5

No Not Yes
Sure

7.9 Total Maintenance Fees at $2000: Large Companies

55



Effect on·Use of Patent System

Would you anticipate letting any patents you are
currently using. in some way lapse because of the
imposit~on of fees?

1st Mailing
2nd Mailing
Total.Small
Large

Yes
24

5
29

7

No
22

1
23

9

Not sure
18

2
20

5

Would the imposit~on of maintenance fees make you less
likely to apply for a patent in the future?

VIII. POSSIBLE PATENT LAW AND POLICY CHANGES

1st Mailing
2nd. Mailing
Total Small
Large

Yes
41

5
46

4

No
21
6

27
11

Not sure
18

1
19

5

At the time this study was proposed, a La r qe numbe r of

possible changes in. patent policy were being considered. Many of

the most important changes were passed at the end of 1980 and are

part of PL 96-517. Although the implementin<lregulations are not

yet in effect, the new law includes provisions fo r <a patent
';',':"'. ,.,

reexamination procedure, for small businesses and universities to

receive patent rights for inventions developed under qovez.nment;

sponsored research, and for the Lnat.Ltut.Lon tl:fmaintenancefE!.es~

A number of other changes in the way thepatt;!ntsys.tem

operates have been auqqes ced, Respondent.s were askedfpr their

opinions on a number of them. 'l:'he overwhelming majority favored

the extension of patent life in cases whert;! government

regulations delay market introduction, and the establishment of;a

single court of Patent Appeals. About h a.I f of the small

companies and most of the large companies also .favor.an

independent Patent and Trademark Office.
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No Opinion
There should be an

independent Patent and
Trademark Office.
1st Mailing
2nd Mailing
Total Small
Large

IX. General Conclusions

50
22
72
19

Yes

51%
47%
49%
83%

4
6

10
3

No

4%
13%

7%
13%

45
19
64

1

45%
40%
44%

4%

In the early days of the patent system, it was customary for

the individual inventor to apply directly to .the Patent Office

for a patent. The process required a minimum of time and expense.

Over the yearEl, as the system grew and the use of' technology

broadened, the patent system grew more complex and expensive to

use. It is r a re today for an Lnv e.n t o r to wri.tea patent

application without at least consulting a patent attorney. The

process of conducting a patent search for prior relevant

technology is expensive, and frequently the strength of the

patent depends on the extent of the search. Gradually there has

been a movement toward patent system use being . limited to those

more able to afford it.

Coupled with this shift in who uses the patent system has

been the influence of public opinion. The general public is

uneasy about patents and seems to look on them as a giveaway to

business. There is little understanding or recognition of the

importance of patent protection to the nurturing and development

of new technology and hen ce to the economic growth of the

country. The ultimate manifestation of this public uneasiness is

the attitude of the courts toward patents. Most patent disputes

that 'go to trial are complicated and require a careful evaluation
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themselves. In order to attract the necessary capital from

outside investors, small companies must demonstrate that a

protected market niche exists that assures an adequate return on

capital invested. Traditionally an important source of that

protection has been the patent system. However, a patent system

limited more and more to large companies and that affords

protection perceived as uncertain at best, leaves the small

company in an increasingly difficult position. Substantial costs

lead them to seek alternatives to patents such as trade secrets,

which in turn reduces their protection in the marketpla~e,

making outside capital investment more difficult to obtain.

This chain of events has clearly been accelerated by the

introduction of maintenance fees into the patent system, further

weakening the contribution of the patent system to the economic

growth and development of the United States. The danger signals

and trends are all present in the details of this study.

Perhaps ~he time has come to reexamine the basis for the

existance of a patent system. Do we need a patent system at all?

If we do, what should be its functions and goals? How should it

be structured to effectively and reliably fUlfill those goals? A

broad public debate on these issues is a necessary first step.

In the last few years, the concern over the decreased rate of

innovation in the united States has led to a significant increase

in awareness by the Congress of the patent system, its role and

its weaknesses. There is still little public understanding of

the economic reasons for the existence of a patent system. The

result has been a decline in support for the patent system which

has gradually become less effective at achieving its original

purpose. A patent system that operates ineffectively and
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unreliably is worse than no system at all. A public consensus

must be reached on the value of a patent system for the United

States and the function it should serve. Then we can go forward

with the support of pUblic opinion and the necessary financial

resources to build a system that fulfills its purpose.
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APPENDIX A

SURVEY OF THE USE OF THE PATENT SYSTEM

CONDUCTED BY THE RESEARCH & PLANNING·INSTITUTE

INSTRUCTIONS:

The following questionnaire has been designed to enable simple
check offs for most questions. This means that some questions may not
fit your company's situati9n and you shou.Ld tno't hesitate to skip them.
If you have been involved in any situation you feel has not been
adequately covered by the questionnaire or you had in~ufficient space
for your answers, there is space 011 the last page for additional
comments.

We will be doing follow-ups by telephone: of a small number of
companies whose response indicates there has been a significant problem
and who have indicated a willingness to be contacted.

OPTIONAL (If given, we will send a Summary of the results)

NAME:
May we contact you for additional
specific information related to
your company" s .experiences?

TITLE : _

COMPANY: --_--------

ADDRESS: ---------

TELEPHONE : ----' -----

Yes No

PART I: BACKGROUND QUESTIONS (use most recent fiscal year)
A. Please indicate the sales volume (in. millions) for your company

___$0-$.5 $.5-$2 $2~$5 $5~$20 over $20 millions
B. Please indicate the number of employees

0-10 10-25 25-100 100-200 over 200
C. Primary field( s ) of technology (be-;;:s specific--a; possible):

D. Age of Company:
under 2 yrs 2-5 yrs 5-10 yrs 10-25yrs over 25 yrs

E. Please estimate-;hat percentage of company expenses-;ere incurred for:
R&D % Production % Sales % Service % Other %

F. Approximately what percentage of company sales--was made inc;;;nnection
with government contracts and subcontracts?
-!lone _0-5% __5-20~; _20-50%----50-80% __80 ...100%

G. Location of the company main office:
NE MidAtlantic__ SE Midwest__ SW NW

6<1:



product
the

patents
no use compared

__12 - 24 mos

expenses necessary

As useful as
Of little or
to pat.snts

takes your company ~o get
from the drawing board to

6 - 12 mos
__Does not apply

amounts of capital

a. What is the average time it
improvement or modification
marketplace?

Less than 6 mos
more than 24 mos

b. How often are major
for such changes?
------,-Always __Sometimes =.Seldom __Never

a. What is the average .time it takes Your company to get a new
product from the drawing board to the marketplace?
__less than 1 yr __·_1 .., 2 yrs __2 -5 yrs
__more than 5 yrs __Does not apply

b. How often are major amounts of capital expenses necessary
for such a new product introduction?

Always Sometimes Seldom Never
Pick"two products or processes'that are, &~d probably will continue
to be , aJIlong the most valuablE! to your company. For each one, please
check all those characteristics that best describe your product (or
process) and its marketing strategy.

2.

3.

4.

PART II: (continued) .
D. 1. Does your company ever employ alternate modes of protection other

than patents (e.g., proprietary know-how, trade secrets)?
Yes No-- --

If you also use patents, please estimate the relative value of
these alternate modes of protection in your primary field of
technology (check one)
__More useful than patents
__Not as usef'u.I as patents

I II
a_. .__ In an established stab~e market and need to maintain position
b__.__ In a growth market and plan to grow with it
c In a new market area that needs to be. developed
d Product is protected in marketplace by patents
e Product is protected in marketplace by proprietary technology
f Product has no legal protection but has brand name recognition
g ._ Product is same as others already accepted in marketplace
h Product is slightly improved version of product already

accepted in marketplace
i Product is substantially improved version of product already

accepted in marketplace
j Product is radically new and/or fundamentally different from

previously available products
k Little R&D was needed to develop this product
1 Some R&D. was needed to develop this product
m Substantial R&D was needed to. develop this product
n Outstanding R&D was needed to develop this product
0 Getting product into marketplace quickly was crucial to a

successful campaign
p Reliability and good performance history more important
-- .--- to success than time

q Does not apply
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PART III: (continued)
B. 3. g. Did you feel resolution was accomplished in a fair manner?

Yes No
If not, please explain :-,_-,-,_-,__-,__-,-,-, -,_

C. In your primary field of technology, what percentage of challenged
patents would you estimate are declared invalid?
___0-25% 25-50% 50-75% 75~lQO% Don't Know

D. Have you ever felt at a disadvantage when involved in a patent conflict
because the other company was larger?· Yes No Doesn't Apply

E. Have you ever felt at a disadvantage when involved in a patent conflict
because the other company was smaller? Yes No Doesn't Apply

F. Have you ever avoided product or technological areas due to cost of
defending against possible litigation? Yes No

G. Have inconsistent court decisions ever clouded your decisi9ns on the
viability of defending your patent rights? Yes . No

H. Has the company ever experienced a problem with contradictions between
patent laws and anti-trust laws? Yes· No Don't Know
If yes, please include a short summary of most recent situation on
page 8 where space is provided for additio.nal comments.

go.vernment do.ne mainly in yo.ur
___No. If not, , what field? _

PART IV: CONCERNING CONTRACT R&D FOR THE (JOVERNMENT
A. Has your company ever performed corrtract. R&D for the government?

___Yes NO (If No, go to DI)
If Yes:
1. For which specific departments or agenc i es have you perfo.rmed

wo.rk?.,.--__-e-__::--::-_--=-__-_--c-::-------:--:--,.-------=---
2. Was R&D performed fo.r the

technical field? Yes

3. Have you ever o.btained exclusive co.mmercial patent rights fo.r
techno.lo.gydevelopedunder go.vernment co.ntract?

Yes No Don't Know
4. Have any attempts been made to. co.mmercialize any of your

technological developments funded by government contracts?
Yes No Dontt Know Does not apply

5. Have you ever tried to secure exclusive patent rights for
technology develo.ped urider go.vernmentspo.nsorship and been
refused? Yes No Don't Know Does not apply
If Yes: most recent other recent

situation situation
a. Which agency or department?
b. Was the technology ever

utilized in the commercial
marketplace?

c. If you had received rights,
approximately how much
investment would you have
made to commercialize the
technology?

d. Did you go ahead anyway?

Yes

Yes

No

No

Yes No

Yes Iro
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PART V: (continued)
B. In the following table, assume that the dollar value at the left is the

total cost to maintain a patent for the full seventeen years. Please
then estimate the percentage of your currentpatent$ you ~o~ld maintain
and whether there is likely to be any realistic impact on your business.

l'OTAL PAID IN PERCENT OF PATENTS MAINTAINED ANY REALISTIC IMPACT
MAINTENANCE FEES FOR 17 YEARS (check one) ON BUSINESS check one) .

0-30% 30-60% 60-90% 90-100% Yes No Not Sure ...

1- $500 i
...

$1,000
.

2. .

3. $1,500
.

4. $2,000

5. $3,000

C. If at any level there would be an impact on your business, please explain
briefly what it would be and whether it would relate primari~y to current
activities or future activities.---------------

D. Would you anticipate letting any patents you ~ currently using in some
way lapse because of the imposition of fees?
__Yes No __Not Sure __Doesn't Apply

E. Would the imposition of maintenance fees make you less likely to apply
for a patent in the future?

Yes No Not Sure __Doesn't Apply

PART VI: POSSIBLE PATENT LAW AND POLICY CHANGES
In addition to changes in patent policy already enacted, several others have

been proposed. Please indicate which of the following you would favor.
A. Patents should be awarded to the first to file. Yes __No No Opinion

(Currently patents are awarded to the first to
invent)

B. Patent life should be extended to twenty years. Yes No No Opinion
C. Patent life should be extended in cases where

government regulation delays market introduction
(e.g. FDA approval may take five years). Yes No No Opinion

D. A single Court of Patent Appeals should be
established. Yes No No Opinion

E. Attorney's fees in patent matters should be paid
by the losing party. Yes No No Opinion
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PART VI: (continued)
F. There should be compulsory licensing of patents if

the patent holder is using the patent to suppress
technology. Yes

G. There should bean independent Patent and T.rade-
mark Office. . Yes

Comments .and other changes you would suggest

ADDITIONAL COMMENTS (You may attach additional sheets)

71
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No

No Opinion
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PART IV: (continued)
A. 6. Do you have patented teclmology developed under government

contract which the government has given or licensed to another
organization? __Yes __No
If so, has that organization received follow-on contracts or
hardware orders you expected to receive? Yes No
What government agency was invOlved?--;-_-,-~~~--,-,._--;--_-,.-:--:---,,.___

7. Recently enacted legislation gives patent rights to small business
and universities for technology developed under government contract.
Is this legislation likely to affect your company's participation
in providing contract R&D to the government? __Yes No
If Yes, in what way? _

B. 1. Have you ever had to give background patent rights to the government?
__Yes __No If Yes, which agency? -;::-__-,---,,._----,---:--,----

2. Have you ever refused a contract because of a background patent
rights requirement? __Yes __No If Yes, which agency?---,_-,--;-__

3. Have background rights issues affected company history or decision
making? __Yes __No If Yes, please explain : _

C. 1. In your experience, how often is the decision on patent rights
deferred until contract completion?
__Always __Sometimes Seldom __Never

2. Has such a deferred decision ever delayed or prevented you from
developing technology for commercial applications? Yes No
If Yes, please explain :~__~ ..,....__,._---__,__----

D. Has past government patent policy inhibited or prevented 'the application
of your most advanced private technology to government sponsored work?

Yes __No, If Yes, please explain: ,._--------------

PART V: MAINTENANCE FEES
Recently passed +egislation has authorized the charging of fees to

maintain a patent's validity for the full seventeen years (in addition to
the patent application fees). These maintenance fees would be due at the
end 0:f3"'1/2 years , 7-1/2 years and 1l~1/2 years after the, date of issue.
These fees would be in addition to application fees. Non-payment of any
maintenance fees would result in the loss of patent protection.

A. The payment schedule for maintenance fees has not been determined.
Would you prefer:
a. Three equal payments
b. Increasing payments over time (e.g., 20%, 30%, 50% of totalj _
c. other (Please explain ) _

d. No opinion
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PART III: RELIABILITY OF PATENTS AND. RELATED COSTS
A. Please estimate patent related expenses in the most recent year:

1. In dollars:
___less than $1,000 $1-5,000 $5-20,000 $20-50,000 over $50,000
2. As a percentage of total expenses:

Less than 2% 2 - 5% 5 - 10% over 10%
B. Has your company ever-been involved in any type of a conflict situation

related to patented technology (e.g., interference, infringement)
whether or not any action was taken? Yes No (If No, go to F)
1. Has y~ur company ever decided not to take action in a case where

you felt ·you were right? Yes No
If so, rank the following factors in order of importance (HI
most important) during the. decision making process in most
recent case:
a Estimated cost of the action
b Estimated time needed to complete the action
c Amount of company personnel time that would be needed
d =Value {monetarY or otheI')to company of positive outcome
e Resources ll,vailable to othel:' organization involved
f Inconsistent court decisions in subject area in question
g --- Publicity likely from taking action
h --- Other (explain briefly)

2. Have you been involved in any action (court-related or otherwise)
as a result of a conflict? Yes No (If No, go to C)

3. Using a recent example of action that has been resolved (or
abandoned), please answer the following set of questions.
a. Did you initiate the action? Yes No
b. List types of action taken (by either party) in chronoWgical

order (e.g., negotiation, suit filed, interference action filed,
disclosure made, trial, appeal)

c. State briefly final resolution: ---.,._-----'---'-------

d. How long from initiation of action to final resolution?
Less than 6 mas 6 - 12 mos 12-24 mos

---24 - 48 mos ---over 48 mas
e. Approximately how much did you spend on this matter?

Less than $5,000 $5-$10,000 $10-$20,000
. $20-$100,000 more than $100,00 Not sure

f. What size was the other organization compared to your company
(based on sales. figures)?

much larger <somewhat larger
about equal size somewhat smaller
much smaller
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to:

NoYes

5.
6.
7.
8.
9.

If you have technical areas where
which reasons are applicable?
1. Not involved in developing new technology
2. Depend on trade secrets and proprietary technology
3; New technology not patentable
4. Patent rights would belong to other organization or

government
Patent requires public disclosure

---- Patent protection unnecessary or irrelevant
---- Obtaining patent protection is too expensive

Defending a patent is too expensive
.Patent protection is too unreliable, too easy to getit

ruled invalid
10. Other: .....,.---e.-..,:-"----------e.-..,-----------e.-..,e.-..,----e.-..,-----,.-----
LL , Does not apply

Does your company ever use information from the patent office
1. follow current technological advances? Yes __No
2. follow competitors activities? Yes No

PART II: USEFULNESS OF THE PATENT SYSTEM VS. PROPRIETARY KNOW-HOW AND
TRADE SECRETS

A. Has your company ever applied for a patent?
(If No, go to lIB) If Yes:
1. How many patents does your company hold?

___Less than 5 5-15 15-25 25-100 over 100
2. What percentage of these patents is your company actually using

in s?me -.ray?
. Less than 10% 10-25% 25-50%. over 50%

3. How va.Luab.Le do J'0~hink patentsare in your company? (check
all applicable) . .
____ Of little value compared with technical know-how
___._ Valuable for defensive purposes

Important in establishing proprietary position
-.--- Essential to busine§s. activities

4. To ".hat extent do you rely on patents to protect your products?
___Always Frequently· Seldom Never Does Not Apply

5. How important is outside funding in the development of new
technology?
___Very Moderately A little Not at all

6. How important is outside funding in the marketing of new
technology?
__._Very __·_Mod",rately A little Not at all

7. To what ext.errt i do patents play a role in the ability to attract
outside funding for the development and marketing of new technology?
___Vitally important One of many factors considered
___Of little importance Of no importance
___Does not apply Not sure

8. Rate the relative importance of the following factors in the
decision to promote new technology (HI most important):

Patent Protection Market potential
Proprietary information Amount of investment required
know-how Time required to reach market­

place
you have not applied for patents,B.

C.

65





themselves. In order to attract the necessary capital from

outside investors, small companies must demonstrate that a

protected market niche exists that assures an adequate return on

capital invested. Traditionally an important source of that

protection has been the patent system. However, a patent system

limited more and more to large companies and that affords

protection perceived as uncertain at best, leaves the small

company in an increasingly difficult position. Substantial costs

lead them to seek alternatives to patents such as trade secrets,

which in turn reduces their protection in the marketplace,

making outside capital investment more difficult to obtain.

This chain of events has clearly been accelerated by the

introduction of maintenance fees into the patent system, further

weakening the contribution of the patent system to the economic

growth and development of the United States. The danger signals

and trends are all present in the details of .this study.

Perhaps the time has come to reexamine the basis for the

existance of a patent system. Do we need a patent system at all?

If we dQ, what should be its functions and goals? How should it be

structured to effectively and reliably fulfill those goals? A

broad public debate on these issues is a necessary first step.

In the .Las t few years, the concern over the decreased rate of

innovation in the United States has led to a significant increase

in awareness by the Congress of the patent system, its role and

its weaknesses. There is still little public understanding of

the economic reasons for the existence of a patent system. The

result has been a decline in support for the patent system which

has gradually become less effective at achieving its original

purpose. A patent system that operates ineffectively and
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of a technical a~ea. As in most legal proceedings, the answers

are not black and white but various shades of grey. The courts,

when in doubt, tend to rule against the patent system and declare

the patent invalid. The belief is that such a decision will open

up the development of the technology to competition, and that is

preferred. Since only a few patents are challenged in the

courts, the effect on competition is relatively small.

What is not clearly perceived is the chilling effect that

these decisions and the attitude they represent have on the use

of the patent system as a whole, and on innovation in particular.

It is recognized that only valuable patents are cause for a major

legal dispute; when people believe that any truly profitable

patent is likely to be declared invalId (after a lengthy and

expensive court battle), they look for other methods of

protecting their technology. If the technological development

carries a high risk of failure without an assured protected

market position, it may never be explored at all. At the same

time, a dependence on other methods .to prOtect technology makes

whatever advances have been made in scientif ic knowledge

inaccessableto the pub'Ld c; Technological development is a

sequential process with each step building on a .number of

previous ones. Without the free exchange of knowledge, progress

is drastically impeded.

It has been demonstrated repeatedly that the small business

sector is a major producer of innovation, especially when

radically new, high-risk technology is involved. However, these

companies are rarely in a position to completely fund the

development and market introduction of theIr technology by
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In addit.ion t.o changes. in patent policy already
enacted, several others have' been proposed. Please
indicate which of the following you would favor.

YeS

53 53%
18 39%
71 49%
10 45%

14 14%
10 21%
24 15%
II 48%

No

20%
20%
20%
10%

23%
22%
23%

9%

25%
23%
24%

4%

10'1;
9%

10%
9%

30%
21%
27%

5%

12 12%
7 15%

19 12%
I 4%

23
10
33

2

10
4

14
2

25
11
36

I

30
10
40

I

20
10
30

2

No Opinion

31%
22%
28%
67%

6%
17%
10%

9%

2%
9%
4%

13%

23%
15%
20%
45%

2
4
6
3

24 24%
18 39%
42 29%
10 45%

6
8

14
·2

23
7

30
10

31
II
42
12

75 74%
30 64%

ll5 73%
II 48%

49%
59%
52%
24%

84%
74%
81%
83%

73%
68%
72%
83%

47%
64%
52%
50%

49
28
77

5

83
35

118
19

47
30
77
II

74
32

106
19

Patents should be awarded to
the first to file.
1st Mailing
2nd Mailing
Total Small
Large

Patent life should be extended
to twenty years.
1st Mailing
2nd Mailing
Total Small
Large

Patent life should be extended
in cases where government
regulations delays market
int.roduction.
1st Mailing
2nd Mailing
Total Small
Large

A single Court of Pat.ent .
Appeals should be
established.
1st Mailing
2nd Mailing·
Total Small
Large

Attorney's feeS in patent
matters should be paid by
t.he Yosingparty.
1st Mailing
2nd Mailihg
Total Small
Large

There should be compulsory
licensing of patents if
the patent hOlder is uSing
the patent to suppress
technology.
1st Mailing
2nd Mailing
Total Small
Large
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Percent of Patents Maintained
for 17 Years

Number of
Companies

Any Realistic
Impact on Business

Number of
Companies

..-
I -

.

..

n

15

10

5

15

10

5

No Not Yes
Sure

Figure 7.10 Total Maintenance Fees at $3000: Large Companies
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Percent of Patents Maintained
for 17 Years

Number of
CcJmpanies

Any Realistic
Impact on Business

Ntmtber.of
Companies

No Not
Sure

15

10

5

·0-30% 30'-60% 60-90% 90+ %

15

10

5

,

r-

.

-

7.6 Total Maintenance Fees at $500: La.rge Companies

Number of
companies

Number of
Companies

0-30% 30-60% 60-90% 90+ % No Not
Sure

15

10

5

-

-
-

rI .

15

10

5

r-

-

-

7.7 Total Maintenance Fees at $1000: Large Companies
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No

-

r-

r-

"

.

20

40

30

10

Any Realistic
Impact on Business

Number of
Companies

0-3016 30-60% 60-90% 90+ %

"
·

·

·

~

I ,...-
~ ....-

••

. '.

20

40

:Percent of Patents Maintained"
for 17 Years

30

10

Not Yes
Sure

Figure 7.3 Total Maintenance Fees at $1500: Small Companies

Number of
Companies

No

.'

- " r-
,..-

. I

I

20

40

30

10

Number of
Companies

0~30% "30-60% 60-90% 90+ %

.--
.

,...-

I -.

r--
I

r-- I
.

20

10

30

40

Not Yes
Sure

Figure 7.4 TotalMaintenance Fees at $2000: Small Companies

Number of
Companies
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could not afford to keep a patent alive that long before
being able to test its market value.

One large company patent counsel with whom I recently spoke

indicated that he is looking more carefully at what is patented

and is recommending fewer filings. He reasons that in his

company a large portion of the legal fees are paid to in-house

permanent staff, but maintenance fees are out of pocket. Hence a

sharp escalation in those costs makes him think twice about a new

patent filing.

While there were many negative comments made about any

increase in fees, many also agreed with one small company

respondent who said, "We would welcome much higher fees if the

fees could buy us a substantially more reliable patent system."

Companies were asked to assume a cost for maintaining a

patent for the full seventeen years from $500 to $3000. At each

level of costs they were asked what percent of patents they would

maintain and whether there would be any realistic impact on their

business. The answers to the first quesion are summarized in the

charts and graphs on the following pages. The percent of

companies that felt maintenance fees would have an impact on

their business ranged from 11% at fees of $500 to 39% at fees of

$3000. Over 30% of small companies and over 20% of large

companies indicated that the imposition of maintenance fees would

make them less likely to apply for a patent in the future.

In the following graphs, assume t.hatthedollarvalue in
each is the total cost to maintai.n a patent for the full
seventeen years. Please.then estimate the percentage of
your current Patents you would maintain and whether
there is likely to be any realistic ,impact on your
business.
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48

The introduction of maintenance fees means that inventors

maintain a patent for the full seventeen years. Since this was

No
43

7
50

4

Yes
7
o
7
1

At the time the questionnaire was constructed, a maintenance

1st Mailing
2nd Mailing
Total Small
Large

Has such a deferred decision ever delayed or prey~nted
you from developing technology for commercial
appl i<:<\tiql'ls?

VII. IlAINTENANCEFEES

until they pay for at least 25% of the cost of running thep<\tent

office. Hence, the eventual· fees will be.subst<\ntial.

legislation also requires a gradual increase in maintenance fees

Recently enacted legislation includes the introduction of

ma Ln cenan ce fees into the u.s. system for the first timE:\. Many

European countries already have such fees. Under the new U.S.

law, maintenance fees must be paid 3 1/2 years, 71/2 years and

11 1/2 years after the patent issues to keep the patent in

effect. Otherwise, the patented technology goes into the public

domain. It is unclear at what ievel they will be set, but the

fee schedule of graduated payments of $200, $400 and $800 was

being discussed. Those numbers imply a total cost of $1400 to

still a very early discussion, various fee levels were used that

placed the $1400 near the middle of the range chosen.

and companies will have to make a series of decisions related to

any given invention rather than one single decision whether or

not to patent. The cost of the maintenance fees will need to be

added into the othercbsts already associated with a new patent



Has past government patent policy inhibited or
prevented the application of your most advanced private
technology to government sponsored work?

1st Mailing
2nd Mailing
Total Small
Large

Yes
25

8
33

6

No
65
31
96
10

One observation indicates an inequity in the way the

government has dealt with patent rights decisions. Significant

numbers of small companies have undertaken government contract

work with patent rights decisions deferred until contract

completion. This rarely happens to large companies. A company

that. cannot be assured of patent rights is hesitant to invest

large amounts in filing patent applications. In the words of one

respondent: "Neither we nor a licensee will invest in

commercialization until we know who owns the patent rights. It

is analogOus to the situation where a Person won't invest in

building a house until they know they have clear title to the

land."

aspect of technology reverted to the public because of

incentive for us to pursue it commercially." This is indicative

respondents: "Decision for granting greater rights to contractor

on one invention was never made by the agency--as a result, major

No furtherpUblication more than one year prior to filing.

One difficulty for the small company is that there is only a

short time after public disclosure (such as a quarterly report)

to file for a patent. In a situation described by one of the

of the government's insensitivity to the needs of smaller

organizations.
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VI. RELATING TO. CONTRACT R&D FOR 'l'BE GOVERNMENT
..

Until the passage of PL 96-517 1~stDe6e~ber, there was no

uniform patent rights policy for companies that performed

contract research and development for the government. Each

agency had its own rules. The new legislation mandates that

small business and universities (wfth some restrictions) are

entitled to such patent rights. However, some background

information on the effects of the prior patent policy may be

useful in assessing the impact of the new regulations.

Most companies that do R&D under government contract work in

their primary field of technology. The majority of the companies

that have received commercial patent rights for technology

developed under such contracts were doing work for one of the

defense agencies. These agencies have a general policy of giving

companies commercial rights for work performed under contract to

them. A significant number of companies indicated that past

government patent policy inhibited or prevented the application

ofjtheir mostcadvancedprivatetechnology to government sponsored

work.

Has your company ever performed contract R&D for the
government?

Small
Large

Yes
81
11

No
71
12

~.

Was R&D performed for the government done mainlY in
your primary technical field?

Small
Large

Yes
75

8

44

No
4
2



Approximat~ly how much did you sp~nd on this matt~r?

0-$10,000 $10-20,000$20...100,000 over $100,000
1st Mailing 15 31 0
2nd Mailing 7 1 6 1
Total Small 22 4 7 1
Larg~ 4 3 7 7

Of thos~ larg~ compani~s ~hat sp~nt ov~r $100,000, four
sp~ntl~ss than $500,000, on~ sp~nt betw~~n $500,000 and
$1,000,000, and two sp~nt ov~r on~ million dollars.

In thos~ cas~s wh~r~ compani~s indicat~d th~y consid~r~d th~

r~solution of th~ conflict unfair, any comm~nts w~r~ analyz~d.

R~asons ifCit~d

4 cost factors,
2 still unr~solv~d,

1 pat~nt offic~ in­
fl~xibl~(~nt~rf~r~nc~)

1 long court and d~f~n­

dant r~lat~d d~lays
1

Numb~r of thos~

Cas~s Wh~r~

'Oth~r Company
Larg~r

, 8

1

12

Numb~r of
Compani~s Citing
Unfair R~solution

Small

Larg~

Itwas~xp~ct~d that small compandes would fr~qu~ntlyfe~l

at a d I sedvarrt.aqe wh~n t he o t h e r company is Lar qe , but it st:!ems

the r ever se is also true. Large companies o f t.en fe~l at a

disadvantage wh~n d~aling with smaller on~s.

Have you ~v~r,f~lt ata dd s adv an t aq ew h en LnvoLve d ina
patent conflict because the other company was smaller?

Have you ~v~r felt at a disadvantage wh~n involv~d in
.a pat~nt cOllflict because the ot.her company was larger?

SmalL
Larg~

Small
Large

'Y~s

34
3

Yes
1

13

No
12
18

No
33

9
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Has your company eyer decided not to take action in a
case where you/felt you were right?

If so, r.ank the following factors in o rd e r of
importance (#1 most important) during the decision
making process inmost recent case:

Has your company eyer beeninyolv ed in any type of
conflict situation related to patented technology
(e.g., interference, infringement) whether or not any
action was taken?

1
2
3

1
1

1

1

48%
36%
43%

9%

64%
52%
63%

0%

3
o
3
1

4
1
5

1
2
3
1

No

No

5
2
7
5

3
2
5
2

3
1
4
3

22
10
32

2

62
24
86
o

2
2
4
2

2
o
2
2

2
o
2
4

2 6
5 4
7 10
4 3

1
3
4
3

2
6
8
6

o
4
4
1

1
4
5
1

Ranking

1 2 3 4 5 6 7 8

15 3
9 6 1 1 1

22 9 1 1 1
8 4 3 1 0 1

40

52%
64%
57%
91%

31%
48%
37%

100%

Yes

Yes

28
22
50
23

24
18
42
20

Estimated cost of the action
1st Mailing
2nd Mailing
Total Small
Large

Estimated time needed to
complete the action
1st Mailing·
2nd Mailing
Total Small
Large

Amount of compapy Personnel
time that would be needed
1st Mailing
2nd Mailing
Total Small
Large

Value (monetary or other) to
company of positive outcome
1st Mailing
2nd Mailing
Total Small
Large

1st Mailing
2nd Mailing
Total Small
Large

1st Mailing
2nd Mailing
Total Small
Large



V. RELIABILITY OF PATERTSARD RELATED COSTS

There has b een general concern thatsmClII companies with

more limited financial resources may be at a distinct

disadvantage in defending themselves in a conflict involving

patented technology. Several questions were asked to try to

determine the extent to which size plays a role in a company's

ability to use the patent system fully. While the vast majority

of companies estimate patent related expenses as less than two

percent of overall expenses, several companies, including two

large companies, estimate patent related expenses in excess of

ten percent of all~osts. There are two distinctly different

questions to be decided by a company in relation to the patent

system. The first is whether or not to apply for a patent at

all. As was seen inan earlier section of this report, certain

fields of technology use the patent system more than others. The

costs associated with patenting new. technology must be balanced

with the degree of protection it is likely to provide. Companies

carefully weigh the likelihood of having to defend the patent,

the probability the patent may be ruled invalid, and the ease

with which another company can use the information in the patent

and invent around it.

The. other decision companies frequently face relates to

choosing a course of action when involved in a conflict related

to patented technology. About a third of the small companies and

alL of the large ones have been in such a situation. No

distinctions were made int.he questionnaire as to who held the

patent in question. Some specific questions characterized what

happened in terms of types of steps taken, length of time and
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How often are major amounts of capital expenses
necessary for introduction of product improvement or
modification?

How often are major amounts of capital expenses
necessary for a new product introduction?

1st Mailing
2nd Mailing
Total Small.
Large

1st Mailing
2nd Mailing
Total Small
Large

Always
28 33%

7 15%
35 27%

5 25%

Always
37 44%
13 29%
50 39%

8 44%

Sometimes
40 47%
24 52%
64 49%
12 60%

Sometimes
33 40%
22 49%
55 43%

9 50%

Seldom
11 13%
11 24%
22 17%

2 10%

Seldom
8 10%
7 16%

15 12%
16%

Never
6 7%
4 9%

10 8%
1 5%

Never
6 7%
3 7%
9 7%

H. Role of Patents in Obtaining Outside Funding

Several questions were asked to determine the extent to

which patents play a role in the decision to develop new

protection is frequently a vital link in connecting technology

with the funds necessary to achieve successful commercialization.

factor in the ability to attract outside funding. This seems to

be-particularly true for the very small companies who are not yet

Hence, the existence of patent

technology. As was described earlier, patent protection is not

the main consideration when business strategy is formulated.

However, when significant amounts of capital need to be invested,

most companies view patents as a vitally important or significant

in a manufacturing mode.
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Nl.miber of
Companies
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6

4

2

.

.

I I
0-6 Months 6-12 Months 12-24 Months 24+ Months

Figure 4;4c Average Length of Time For Product Improvement
or Modification to Go from Drawing Board to Marketplace

Large Companies

Nl.miber of
Companies

2-5 Years over 5 years1-2 years0-1 year

.

.' n
.

30

20

10

Figure 4~5a •Average Length of Time for New
Product to Gd from Drawing Board to Marketplace

Small Companies -,First ~Eiling
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If you also use patents, please estimate the relative
value of these alternate modes of protection in your
primary field of technology (check one):

A. More useful than patents
B. As useful as patents
C. Not as useful as patents
D. Of little or no use compared to patents

A B C D
1st Mailing 25 22 16 3
2nd Mailing 15 11 5 1
Total Small 40 33 21 4
Large 0 13 6 3

G. Time and Costs to New Product Introduction

Several questions explored the length of time involved and

the extent to which capital is needed for the development and

market introduction of new and improved products. The smaller

manufacturing oriented companies are the fastest to get new or

improved products into the marketplace. They are followed by the

smallest, more R&D oriented companies. In general, it takes

small' companies less than 12 months to bring a product

improvement or modification 'to the market place and less than two

years for a new product. By contrast, the large companies

indicate over a year for most product modifications and over two

years for new product introductions. For the majority of

companies, significant amounts of capital need to be invested

before such an introduction.

The obvious difficulty for the small companies is the need

to obtain outside funding when the costs are too great to finance

the development and marketing from current reserves and income.

It i~ not surprising that the smallest companies are in most need

of this type of outside funding.
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technology. For small companies, cost related matters, either

obtaining the patent in the first instance or possibly defending

it, were important reasons. Also identified by a number of the

small companies was the belief that Patents were not sufficiently

reliable and could be ruled invalid too easily.

If you have technical areas where you have not applied
for patents, which reasons are applicable?

Not involved in developing new technology
Depend on trade secrets and proprietary

technology
New technology not patentable
Patent rights would belong to other
organization or· government

Patent requires public disclosure
Patent protection unnecessary or
irrelevant

Obtaining patent protection is too
expensive

Defending a patent is too eXI>ensive
Patent protection is too unreliable,

too easy to get it ruled invalid

1st 2nd TOTAL LARGE
MAILINGS SMALL

7 5 12 3

43 29 72 17
39 8 47 13

28 1 29 1
27 17 44 6

17 9 26 5

44 18 62 2
32 25 57 0

33 20 53 2

E. Patent Office as an Information Resource

The patent office is a great storehouse of technical

information. In exploring the extent to which companies take

advantage of the availability of such information, differences

related to company she emerqed, Among the smallest companies,

less than half use information from the patent office to follow

either the technology or their competition. A small majority of

the slightly larger companies do use the patent office for

information, while almost all of the large companies take

advantage of this information source,
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Type of Market

Stable

Growth

New

Figure 4.3b

Type of Market.

Stable

Growth

New

Figure 4.3c

Type of Protection Utilized

Proprietary Brand Name
Patents Technology No Legal Protection

42% 42% 25%

71% 59% 12%

75% 63% 13%

Percent of Products for Type of Protection in
Different Types of Markets

Large Company Products

Type of Protection Utilized

Proprietary Brand Name
Patents Technology No Legal Protection

35% 42% 27%

39% 54% 18%

47% 47% 11%

Percent of Products for Type of Protection in
Different Types of Markets

ALL· PRODUCTS

Type of Protection Utilized

Proprietary Brand Name
Type of Product Patents Technology No Legal Protection

Same as other pro-
ducts available 0% 50% 20%

Slightly improved
version of pro-
ducts available 17% 38% 31%

Substantially im-
proved version of
products available 41% 46% 22%

Radically .new and/or
fundamentally dif-
ferent from products
available 55% 47% 13%

Figure 4.3d Percent Of Products for TYpe of Protection
by Type of ProduCt

·.All Pr,oducts
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investment were far and away the most co••on choices for the

factors in the decision to promote new technology: patent

Rate the importance of the following factors in the
decision to promote new technology (#1 most important):

2
o

5
1

5

41
2

26
10

11
6

1
o

24
1

28
5

4

22
10

11
5

26
1

3

15
5

25
9

19
6

10
o

2

9
4

46
12

16
4

14
1

12
1

26

Patent protection was only a third,

Market potential and amount of

8
2

1

9
o

72
20

promote new technology.

first and second factors.

fOurth or fifth rated item.

protection, proprietary information and know-how, market

potential, amount of investment required, and time to reach the

Patent Protection·
Small
Large

marketplace. There was marked unanimity between both large and

smallcompariies on the rating of factors in the decision to

Proprietary Information ­
Know How

Small ·16
Lar~e 0

Market Potential
Sman
Large

Amount of Investment
R.equired

Small
Large

Time Required to Reach
Marketplace

Small 3
Large 0



Number of
companies

8

6

4

2

.. .

..

r I . .. .
0-10% 10-2S% 25-S0% .. over·SO%

Figure 4.2b Percent of Patents COOIpany is Using
Large companies
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IV. USEFULNESS OF THE PATENT SYSTEM VS. ALTERNATIVE MODES OF
PROTECTION

A. Extent of Patent Use and Its Value

The second mailing, sent to the more manufacturing oriented

companies, produced more involvement with the use of patents by

the respondents than the first mailing. This may simply be an

indication of the bias of those who actually filled out the

questionnaire and returned it. It is.also evident that most

small. companies do not hold a large number of patents. Al though

two-thirds of the small companies hold patents, the vast majority

hold fewer than 15. In addition, many of the small companies

only use a small percentage Of their patent.s. By 'con t r a s t; the

large companies seem to use a greater proportion of their

patents. In looking at the use of patents by field of technology,

it is clear that small electronics and computer oriented

companies use patents less than any other technical fields.

Has your company ever applied for a patent?
(all of the large companies use patents>

Yes No
1st Mailing 68 66% 35 34%
2nd Mailing 34 71% 14 29%
Total Small 102 68% 49 32%

Primary Field of Technology
Chemistry 16 64% 9 36%
Electronics & Computers 9 43% 12 57%
Physics 19 73% 7 27%
Medical & Biological 6 86% 1 14%
Engineering & Design 27 84% 5 16%
Unknown 25 63% 15 37%
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Level of Different Company Activities
(as percent of company expenses)

Research.••.f< neve10pment

Service

11 10% 3
1 2% 0

12 7% 3

57%
29%
48%

57 54%
26 53%
83 54%

60
14
74

No level
indicated

21 20%
11 23%
32 21%

0% . 48 44%
0% 11 23%
0%60 39%

o
o
o

75-100%
22 21%
o 0%

22 14%

5 5%
6 12%

11 7%

3% 10 10%
0% 1 2%
2% 11 7%

1%
2%
1%

1
1
2

50-74%
11 10%

1 2%
12 7%

15 14%
15 31%
30 19%

12%
20%
15%

10%
15%
12%

20

Sales

25-49%
11 10%

1 2%
12 7%

13
10
23

Production

11
7

18

0-24%
40 38%
36 73%
76 49%

12 11%
4 8%

16 10%

24 23%
2143%
45 29%

45 43%
29 59%
74 48%

1st Mailing
2nd Mailing
Total Small

1st Mailing
2nd Mailing
Total Small

1st Mailing
2nd Mailing
Total Small

1st Mailing
2nd Mailing
Total Small
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and thus our choices insured that none of our companies were

simply distributors.

Using the four major product groups as a base, ten specific

classifications were extrapolated.

1. Electronic Computing Equipment SIC 3573
2. Electronic Assemblies SIC 3679
3. Electronic Components and Accessories SIC 3671-3679
4. Instruments--Laboratory, Scientific, and Research

SIC 3671-3679
5. Instruments-..,.Measuring and Controlling

SIC 3822-3825
6. Instruments""""Optical andOpthammic Goods

SIC 3832, 3851
7. Instruments and Supplies--Surgical, Medical and

Dental SIC 3841-3843
8. Medical Apparatus--Electronic SIC 3693
9. Industrial Inorganic Chemicals SIC 2813

10. Plastics, Polymers, and Materials SIC 3823

Approximately 40 companies with between 0 and 200 employees

were randomly drawn from each of the ten classifications; hence

the·total mailing figure of 400 companies. An.effort was made·to

avoid any geographical biases within the sample. All

questionnaires were sent with a letter personally addressed to a

corporate officer and hand signed.

In order to compare the attitudes and experiences of small

companies with those of large firms it was necessary to also

survey a small group of large corporations. Questionnaires were

sent toa senior management person or a senior member of the

corporate patent staff. Personal contacts were used whenever

possible, and this' seemed to markedly improve the response rate.

The cover letter included the request that in diversified firmS,

in order to narrow the field of technology, the response should

refer to a single division or other integral business unit, not

the whole company.· Since, in most cases, the questionnaire was
'~~~'"

filled out by a corporate patent attorney, there maybe sonre
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of .an opinion survey ofa number of recommendations for changing

patent policy.

II. METHODOLOGY

A. Ouestionnaire Construction

The questionnaires used to try to evaluate the role of

the patent system consisted of six sections. The first section

asked general background information about the nature and size of

the business. The second section explored the extent to which

the company uses patents, how important patents are, what are the

barriers to using the patent system, and the value of alternate

modes of protection. There were also a series of questions to

identify the characteristics of two of the most valuable company

products or processes. These questions were aimed at seeing if

there is any link between certain types of products and markets

and the relative importance of patent protection.

The third section contained questions on the magnitude of

patent related expenses. The frequency of conflicts over

p~tented technology, the cost of any disputes, the time until

resolution, and the size of the other organization involved in

the dispute were considered.

The fourth section explored the companies involvement (if

any) in contract R&D for the government and the effect of

gOyE!rnment contract conditions on company strategy and product

commercialization.

The last two sections rE!lated directly to new and proposed

patent legislation. The fifth section explored the likely impact

of various levels of patent maintenance fees on company strategy



I. INTRODUCTION

The history of the patent system goes back to the. U.S.

Constitution, which empowers Congress

To promote the progress ()f science and useful arts, by
securing for limited times to authors and inventors, the
exclusive right to their respective writings and dis­
coveries.

The framers of the Constitution recognized the need to

encourage and reward inventors by granting them the·· right to the

initial·profits from their own inventions. The lack of such

guarantees provides a severe discentive for the large

expenditures in time and capital so often required for successful

innovation. The social value of patents is enhanced by their

time limitations and status as public documents, which provide a

process for the eventual diffusi.on of new technology into the

pUblic domain where it· can lead to additional technological

development.

Over the years, as the structures of our economy,

technology and legal system have evolved, the role of patents has

undergone a gradual but extensive change. Among the factors that

hav~ contributed to ~his change are: increases in time and

difficulties of obtaining a patent, increases in the cost and

time of defertding patents, frequency with which patents are

declared invalid, and attitudes and policies of the government

towards its contractors and their patent rights.

Without the protection of a reliable patent system, many of

the earliest innovations in new fields of technology from small

companies would never have progressed beyond the invention stage.

12



contract research and development for the government. . Each

agency had its own rules. The congress in PL 96-517 has mandated

that small businesses and universities (with some restrictions>

are to receive title to patents resulting from government

funding. A significant number of companies indicated that past

government policy inhibited or prevented the application of their

most advanced private technology to governaent sponsored work.

Thus this new legislation should contribute important technology

for national objectives.

Maintenance Fees

PL 96-517 which amended the patent and trademark laws,

includes the introduction of maintenance fees into the u.s.

system for the first time. Many European countries already have

such fees. Under the new U.S. law, maintenance fees must paid

3 1/2 years, 7 1/2 years and 11 1/2 years after issue to keep a

patent in effect. Without payment, the patented technology goes

into the pUblic domain. It is unclear what the level of these

fees will be, but the legislation also requires a gradual

increase in maintenance fees until they pay for at least 25% of

the. cost of running the patent office. Hence, the eventual fees

will be substantial.

In our survey, companies were asked to evaluate the

consequences of a cost for maintaining a patent for the full

seventeen years from $500 to $3000. At each cost level they were

asked what percent of patents they would maintain and whether

there would be any significant impact on their business. Our

survey findings indicate that by the time total maintenance fees

10



than 12 months to bring a product improvement or modification to

the marketplace, and less than two years for a new product. By

contrast, the large companies indicate that over a year is

required for most product modifications and over two years for

new product introductions. For the majority of companies,

significant amounts of capital must be invested to make such an

introduction possible.

The obvious difficulty faced by the small companies is the

need to obtain outside funding when the costs are too great for

development and marketing to be financed from current reserves

and income. It is not surprising that thesmall,est companies are

most dependent on outside sources of capital.

Role of Patents in Obtaining Outside Funding

Several questions were asked to determine the extent to

which patents playa role in the decision to develop new

technology. As was described earlier, patent protection is not

the main consideration when business strategy is formulated.

However, when signif icantamounts of capital need to be invested,

most companies view patents as a vitally important or at least a

significant factor in the ability to attract outside funding.

This seems to be particularly true for the very small companies

who are not yet in a manufacturing mode. Hence, the existence of

patent protection is frequently a vital link in connecting

technology with the funds necessary to achieve successful

commercialization.

8



oriented companies use patents less than any other technical

fields.

Factors in Promotion of Technology

Companies were asked to rate the importance of the following

f a c t o r s in the decision to promote new technology: patent

protection, proprietary information and know-how, market

potential, amount of investment required, and time to reach the

mar ketpl ace. There was marked unanimity among large and small

companies on these ratings. M~rk~t potential and ~mount of

investment were fat and away most often the first and second

factor in order of importance. Patent protection was rated only

as a third, fourth or fifth factor.

Relationship Between Type of Market and Type of Protection
Utilized

The large company respo.ndents use both patents and

proprietary technology protection to a greater ex t e n t; than the

small ones. As might be expected, patents are used ~ore for

products in high gr?wth and new markets than in older, more

stable markets. It is also true that the majority of products

that are radically new or fundamentally different from available

products use patent protection, as do those products that

require a substantial or outstanding level of R&D to develop.

Barriers to Use of Patent Systems

In order to explore barriers to the use of the patent

system, companies were asked to identify factors that play a role

6



It has been demonstrated rE:!peatedly that the small business

sector isa major producer of innovation, especially when

radically new, high-risk technology is involved. However, these

companies are rarely ina position to comp.l e te Ly fund the

development and market introduction of their technology by

themselves. In order to attract the necessary capital from

outside investors, small companies must demonstrate. that a

protected market. niche exists .thatassures an adequate return on

capital invested. Traditionally an important source of that

protection has been the patient; system. However, a patent system

limited more and more to large companies and that affords

protection percei.ved as uncertain .at best, le.aves the sma l L

company in an increasingly difficult position. Substantial costs

lead them to seek al ternativesto patents such as trade secrets,

which in turn reduces their protection in t.h e . marketplace,

making outside capital investment more difficult to obtain.

This· chain .of events has clearly been accelerated by the

introduction of rnaintenancefees into the patent system, further

weakening the contribution of the patent system to the economic

growth and development of the United States. The danger signals

and trends are all present in the details of this. study.

Perhaps the time has corne to reexamine the basis for the

existance of apaterit system. Do we need a pa.tent system at all?

If we do, what should be its functions and goals? How should it

be structured to effectively and reliably fulfill those goals? A

broad public debate on these issues is a ne·cessary first step.

In the last few years, the concern over the decreased rate of

innovation in the United States has led to a significant increase

4



included as a comparison and to reveal any disparities in the

ways in which the two groups perceive and use patents. Also

examined is the extent to which current policies tend to

encourage the use of trade secrets and proprietary know-how, as

opposed to patents, and thereby keep new technical knowledge out

of the public do ma Ln, The impact of patent maintenance fees on

corporate strategy is also explored. An analysis of the present

situation is followed by the results of an opinion survey on a

number of recommendations for changing patent policy.

General Conclusions

In the early days of the patent system, itwa.s customary for

the indi.vidual inventor to apply directiy to the Patent bffice

for a patent. The process required a minimum of time and expense.

Over the years, as the system grew and the use of technology

broadened, the patent system grew more complex and expensive to

use. It is rare today for an inventor to write a patent

application without at least consulting a patent attorney. The

process of conducting a patent search for prior rele~.nt

technology is expensive, and frequently the strength of the

patent depends on the extent of the search. Gradually there has

been a movement toward patent system use being limited to those

more able to afford it.

Coupled with this shift in who uses the patent system has

been the influence of public opinion. The general public is

uneasy about patents and seems to look on them as a giveaway to

business. There is little understanding or recognition of the

importance of patent protection to the nurturing and development
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