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August 24, 1987

Memorandum for: Mike Farren
Mike Kirk
Catherine Miller
Ray Kammer

From: Barbara Powell
FOR Steve Needle

Di?,

Subject: Superconductivity Competitiveness Act of 1987

We have just received a revised draft of the Justice
Department's legislative proposal,which the Administration
intends to implement the President's initiative on Super­
conductivity.

Any comments which you may wish to make should be addressed
to me by 3:00 P.M. today, due to the very short response time
required by OMB.

You may wish to know that Norm Latker1s comments on the
first draft of this legislation were not accepted with respect to
this bill, but those comments will be addressed in a forthcoming
Executive Order. This recirculation should be viewed as another
opportuntiy for your to comment on this important issue.

cc: Steve Needle
Michael Levitt
Barry Bird



TO THE CONGRESS or THE UNITED STATES'

1 am pleased to tran.m~t today tor your immediAte

consideration and enactment the ·Superconductivity

Competitiveness Act of 1987· (the Act). This legislation is

needed to help translate U.S. leadership in science into U.S.

leadership in commerce.

Scientific advance. in supereonductivity have occurred at

remarkable pace recently: in the estimation of one noted
•
physicist, we have made two hundred years of progress in the last

eiqht 'months.- I f add!tional breakt.hrough. are forthcoming, the

effects on our standard of livin~, indeed our way of life, could

be unprecedented, in fields as diverse as transportation, energy,

health. care, computers, and communication.

The 'ederal Government hac played a key role in "the

scientific breakthroughs by funding basic research. The Federal

GOvernment i. currently spending approximately $55 million in

superconductivity reaearch, with nearly half of that reallocated

within the last six month&~ Ultimat.ely, however, our success 1n

superconductivity will depend on the private sector, which will

make the critical decisions on how much e~pital, time and effort

to inveat in commercializing superoonductivity.

On July 28, 1987 I announced an eleven point

superconductivity Initiative deaigned to help the private sector

in its efforts to commercialize auperconduotiv1ty. Th18

initiative haa th~ee objectives I
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Promoting greater cooperation among the Federal Government,
academia, and U.S. industry in the basic and enabling
res••rch that is necessary to continue the scientific
breakthroughs,l;secaaaSXj fb! thi e&lbUuzclali:wti II' ... IN
supQrconduc~ivity, ..LL

~u.{. - ~«T
Enabling. private sector- toVmore rapidly ""1'18*-4= bi:"ft
1;en p l z u La z a sapexcd2£J , "vijy hel: scientific advances
into new and improved producta an4 procesGca ~" 'Ra
Rle.l,.,-, lIP e; and

Better protecting the intelleetual property rights of
seientists, engineers and bUlinesl men working in
supereonductivity, aad tltl '8i18"".1 ebi,UdGzcLal '1a1111il-ef
581.... ' 80etltLJiSiieiiL .,",aa leiauLi'•••Rd ......A&-eal
i A'S''P'''til ....

The Superconductivity Cnmpetitivenaaa Act of 1987 i. a key

part of the Initiative. It will help enaure U.S. readiness in

C9mmercializinq technoloqies rosulting from recent and

antieipated scientific breakthroughs.

Title II of the Act amends the National Cooperative Reaearch Act
•

to COver joint production venture.. ~hi. is a particularly

important step towards allowing U.s. firm. to become more

competitive with firms overseas in moving important research in

superconductivity and other fast movinq high technology areas

from the laboratory to the. marketplace. fn DafiicGlit. the tlQllP
I

il iaat,uuJev '8 cal. the Werilty fBi! u.s. f111U8 ha.,. ·0 ..

p&ZLlclpa_ia9 1M poL_Iitlsii, ,.e••mFo+i%i'Ts ~•• 'R.7••trcngement.

beCIl1e8 of '.e ,e.ec1oe4 fish .., costly: °ntia'cult 11.,,11i*)_

Titl@ II recognizQs that unless U.S. firms are allowed to
•I

organize their R'D investment and resources in the moat efflciont

mann.r possible, they cannot compete With firms overse.e, aome of

which operate in countries Where tha governments sUbsidize,the

coste of advanced relearch.
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>17 :en ;,R/1:'7/R>I



occur.

consumers and firms frnm unfair trading practices where they

i5@2iuilfi €Re essenC!e at: Eau NeB h ne' .",.a"~J'~rAt;~lh"I,
; LUShley iiBIh inilenmpe€ittu, hahaui's;, l5at= ~:'k.a4. allow ..... t.o

~W.'N "I'~.
prenotify the Government of their activit.y in'are~=:Z.d srde.

tna NCAA, U.S. antitrust sf.tutes will continue to protect ~

3.
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,(~ ...
Title III nf t.he Act inerea.e. the protection of U.S. patent lawe

- ~

for holders of II.S. process patents. Currently, there is no I;.,~
remedy for "infrinqement" when a product made overseas,uaing a ~~~

process that is patented in the u.S.,1 is imported into the United .It:~

StateS';, Title r:ltwou1d prOVide liIuch a remedy and permit U.S. 'IV/I(

manufacturing proce.s patent holder. to sue for injunctivo relief

and monetary dam~ges. This relief ia already available to

proces~ patent holdArs when products are made in the U.S. u.ing

proee.see patented in the United Sta~e••

Title III will not extend the territoriality of U.S. laws.

Foreign manufactuTArs will not be prevented by Title IJ[from using

processes overseas that. are patented in the United State. ao long

as they do not impnrt tho.. items to the United States Where

Title II will be effective.

Title IV of the Act will provide protection to commercially

valuable scientific and technical information owned by the

~A~' ,Federal Gnv...rnm~n~~ i ••imilar to recognilu,ng it. IU,

tI-1 A("/~
"proprietary" so that it wi'l value in the ma~k.tplace,

prbViding 0.8 .. f1£m& .lett .it liteai11':t,. "'0 ••=='yei" i z· ;,. It

will Fl" ~iBcouraqe foreign lirm. and countrie. trom exploiting

~~~ m·n I'!WC1 C'l?:~t I.Fl/1>?/FIl'I



4.

whol.s.le ~hrouqh ~he Freedom ot Information Aet the U.S. aeienee

and technology en~erprise, while failing perhaps to invest~

.ufficiantl~ in their own national R'D. Under Title IV, U.S.

scien~ifie and technical iriforma~ion that is owned by the Federal

Covernment and has commercial value will not be prevented from

disclosure altogether, rather it will be prevented from

unconditional widespread dissemination that faila to account for

the considerable invQs~ent that made the information pos.ihlA.

This ~i~le i. not intended to cease the U.S. tradition of

permitting others to benefi~ fo~ U.S. excellence in science and
.
technology, it simply infers ~hat the Freedom of Information Act

is not the appropriate avenue to do so.

My Administration i. currently developing a unifo~ policy to

p~rmit Federal contractors to own the rights to technical

information developed for the Gover~ent. We intend this action

~n provide Federal contractors with rights equal to those of

private contractors who submit confidential, commercial

informatinn to the Government, for purposes of the Freedom of

Information Act. Once this uniform policy is in place, then, tho

Administration will .nsur' through administrative policiec of

Federal agAnoies that both Federal contractors and priv~tc

submitters of confidential, commercial informa~ion have. process

for objectinq to the release of that commercially valuable

information to third parties who requoot it wholesale under the

Fr$edom of Information Act on the b••is that disclosure would

cau.e harm to the firm's economic competitivene... 8ec~ugc of

this pendinq protection, Title IV ~s not intended to apply at

q~~ (II'" I'lwn t?':~t i .Fl/1:'?'/Fl~
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this time to Government generated, contractor owned scientific

and technical information.

There i. a growing realization that althou~h the United . Ar

, (1'..,",IAlI/~J
States is a leader in laboratory breakthrough., it has 5ppo'tediYD7

failed to promptly convert those breakthroughs into eommorcial

applications. 8\tl! leadership £11I 8aiaucu mUlE erihBlabe iR'a

leadership iR Eelil&ueteeo This Act, in conjunction with the other

components of

and speed the

our superconductivity initiatiVe, CAn facilitate
(If fg~/4.LIc"I,.f"';

proce•• 113 dAlS' Eli t w::alation 1& Manlle. There

ts no time to waste in thi. effort. I urge the Congress to act

upon tkia legislation moet expeditioualy.

THE WHITE HOUSE

,.
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J·1" action••11.Ilal iaf~lnlomont of • ,roc••• ~It.nt

••••0Oa al.. ..1.. O~ Importation of • ,~oOuct ,roduced ~ tho

.atont.O .roo•••• if tho court fInd. (i) tb.t •••bat.nti.l

~lk.libooO ••i.'. tbat tho ,~oauet ••• ,roduc.a b.r tho ,Itented

,roo••••na (2) tbat tb. clai.ant ba••aa•• r ••loDlhle effort

to e.'.raln. tho ,roc••• actu.lly u••a in tho ,roduction of tho

,roeuot an4 ••• un.bl. 10 to d.teraln.. tho ,roduct ahlll b•

• r••~O to ba•• bo.n 10 .roduc.a. and tb. burden of

'~ . .Itlbll.hlnl thlt tb. ,~oduct ••• aot ,roduc.4 by tb. ,.tentea

,roc••• Ihlll bo on tb•••~t7 ••••rtlnl tbat it W.I aot I.

'iroduce•• ••

cal ~b. tabl. of ••etion. for cbapt.r 2. of title 35.

Unit.a Itat•• coa•• i ••mond.d by ad4inl aft.r tb. item

r.latlno to ••ction 2.4 tb. follovl~g:

-a'5. 'ra.vmption: 'roduet .rodue.~·by p.t.nt.d 'roc•••• •• .-

IEC. soa. !bi. titl••hall taka .ff.ct on the dlt. of

.naetmont; prgvid.d. tbat ••ction 301 .hall DOt .pply to any

pro4uet l.port.a lnto or.~a. in tho Unit.a ItIt•• bofor. the
IN

Oat. of enact_nt. ."

TITLE ty - ICJINTt,tC alP T'CH1tC!! JIlQINATXQR PBOTECTION

SEC. 401. U,on ~.e.ipt of I rr••dom of Inforaation Act

~.,ua.t un4.r ••ction 152 of ~itla V. U.I. eoa•• for .ciantlflc

, ..
- I -

~1'Wl m·n Flwn t~:At I.~/~~/~A



OE ~.ebnlc.l lafo~.tloft. th....a of ••cb ~.~lra1 1,lncy Dr
~

bte or b.r ' ••l,n•• ah.tl .etaralnl wh.thart

(1) tba iafo~tloft•••••n.ratea In • laboratoE, or

alml1a~ f.~111t7 tbat ••, own.a ana operltea, ift who1. Dr

In part, b7 tba r.aarll ao••~nment: .~l

(2) tb. infolnD.U.on baa DOllllllerchl .11\11'~ __

.q; 1Isss.. 5 th fpf sU'" " ... i Itt

••••vt •
, to stuM be,. to eta. 'Q"nQ,5 C CO'p.t f t f v·n, •• -o'!

.-'--' .. h__ Blisll • Gpn" han, .....t hOIll the10.ur.,.....

unOar ••ctlon 552 of ~ltle V. U.I. Code•

,
~

-.

.....L.__ n_.I... ••..... it!:"!'..... ---~ _•• '-:s:m

f'VI. o~~ .....J "",ttl... \II

.zc. 402.J,aforaatlon 'ascrlbea in ••ctlon 401 II SII I ...

• ZC. 401, 7bl. titl. abal1 taka .ff.ct on tb. datI of

.nlctlMnt.

';VIVI
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conti,ion will 'epen' on tbe circumst.nc'l. A p.t.nt•• ••

~r'.n ¥Ou1. be 1... th.n thlt of proving .t trlal tblt a

.ro'uct In que.tion WI' in flet ••d. by tba p.tantt4 proc•••

but woul' be aore than .howlng ••1ight pollibil1t7 that the

. pro'uet w•••0 ••~.. lacon~, tb. ,at,nt., ~.t Ibov that he

b••••4. I ~ea.on.ble effort to determine vblt proc••• wa. u.ea

In the .anufactur. of the ,roGuet in qu••tion a~ va. unable to

'0 10. Tb. r"lonablen••• of th. effort will dapend On the

clr~t.nce.. ~be•• Initial. ,o~-f.itb affortl vould includ'

tb. UI' of .ilcover" ,roc,'ur.. uftder tb. reaaral aula. of,.
Cl.ll

o'roc.Gure
or otber ,ooa-f.itb ..tho'i. luch .1 r.quI.tin;

,~b' lafora.tion froa I ••nuflcturer who .ay ftot be lub'aet to

U.I. 'url.aietlon. Th.ae limitationl On tba Ivailability of

tbe ,r••um,tlon Iboul. a'.quately .afaguar' the rlgbtl of

com,.tltor. vhl1. ,.rmittinv luit ~ .•atent bolder. wbo might

oth,~l., be left vith no r....Y a~~ift.t .n lnfrlnO.r.

TITLE xy - 'CJI'TJrtC AID tlCH"XC!L I'FORMATION PROTECTION
Tltl' IV 1••••i,ne. to e.tabli.h ,rotection for certain

co~rclally ••1uabl••~,ntitic anO technical lnfor.ation tbat
.' .'

1. currently at ri.k of being lub'ect to .an'atory public
•

dia~10.u~e to any ~eque.t.r through the Pre.aom of Information

Act. In.l.~rimlnate dllcl0.ur. of auch information coula

.eriou.ly blrm the Unit.' .tlt•• ' economic comp.tlti••n•••.

Titl' IV I. lntanaed to promote Unitea Itate. eoapetitiven.Ss

•••
• 12 •

0Hl Gd, E1WO 2:2::0't <"8/1>2:/80



tD .u.-rooDduo".lt, anO other a~rclal t.chnolo,i••

~eau1tla. f~o. ~eceat .clentilic 8a.aac.a ~ eftablln, a,.nci••

to withholO oo.nerclall, ••lu.ble tftfo~.tlon wb.n .i.clo.ure

coulO .dyer••l~ .ff.ct Valtea Itat•• econoaic aoap.titi.ena•••

••c'ioa 401 ••t. forth tbe con4ition. th.t~.t be met in

orO.r for on a,en07 to withhold .clentlflc or technical

infor..tion from a FOJA CO~U.lt.r. Flr.t, the agency h.aa or

=& ' ~l. or bot O.ai,n•• ~.t dotermlne th.t the r.~ue.t.4

iDfor.atlon wa. ,0ner.teO ta a wbolly or t.rtly ovnea and

.p.ra,eO lo.oranent labor.tory or alai1ar facility.

; ••conO,. det.r.ination ~.t be ••4. that the lnforaltion

ba. commerci.l .alue. Labor.tory r••••roh th.t ba. totenti.l

for comm.rcial application clo.rly ba. co~rclal ••lu••
'/

~ ,
~.ll" • O.'.rain.tion au.t be ..a. tbat dllclolure of

thia l~.tion coulO be r.alonabl, ••pect.a to caula bara to

.titl••n••• of tb. Unit.a It.t... lecluse It

would be unr.aliat~ ••pect auoh • a.ter.inltion to be ••4e

with ab.oluto c.r'aint~~~opo.eaat.tute only requires

th.t • O.t.raination be .aa.

r••aonably o.pecto.- to eaua. h.r~ eeteraination will be

.aOe ~ the a.onc, In po••••• ion of tb. ln~.ltion. ~h.

propo••O atatute'. purpo••*-pr••entlftO dl.cl0.u~ of

- 13·"
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~HIl~cU ~ c'~~loJl'.,v­

"etSon 402~'lllcal~ta'•• tbat iftforttion f.llSn;
_~~t

within tb. IUrYieM ofo.ctioD 401~ ••ithe ••••1.·•••••
\•1 .. ,. ealol' I' a .laeluu•• una.r the rr••4011 of

"'~~I
lafa~atlonAct. ~it1. IV woulo~r-.o•• B.,'hal. ID7 rlak that

".,
fe••r.l .,enole. would be r,~ulr•• to ,ublic17 41.cl0.. 1.J • I

_-----~~,·.OI .. ,...
••nait.SY';:"".hI\iU'" .1 ,.ebltioaiil,infor.aUOJv'.,,'er tbe S'O~+(";' 4/G'

rr.eoOftl gC Infor.aUon Act._ .•

. fO~a'~On tbat~~~ tb. -economio O~.ti'iY.n•••• of

tbe .4 .ta,••--i. tba~ult of 0 tfowino r.ali.ation that

'~ .1tbough t i,.a .tate. i.~-a40r 1ft labOr.tor"
.......... ~ ."~
bt.a~broU9b" i~ • re,.lt.017 f'i~ ,ro.pt17 COD••rt

tbo.e bte~thrOugh' in ractic.l oommer~ .,,1ication••

~itl. tv wi~"i4 in •••uriD ~bat V••• lBaa~lp in .clence
<,

tran.lat•• into 1.aAerahlp in eo-marc••

~..

..••

••ction 403 ,roy14•• tbat Titl. tv ohall be .ffleti•• Oft

tbe .Ite of Bnact..nt.

Disclosure of such intorma~~n would be discretionary with the agency
involved, 5L althou9ft it is expected that non·disclosure would
normally constitute standard practice. Of special importance in makinq
any determination with re.pect to disclosure of covere. information
would be an agency'. finding. regarding the likely impact of disclosure
on the economic competititveness of the United States. If non·disc:losux
could reasonably be expected to promote U.S. competitive interests, the
information should not be disclosed. If, however, disclosure wouldl

~~~ likely hav! novimpa~t on the Nation's economic competitiveness, it
should ):)e made availa):)le. The purpose of title IV -- to prevent thl.
diselosure of information th.~OUld harm the econOlllic competitiveness
of the United States _. is the result: of a growing realization that the

0+ ....... l:I.a lLJ1~j..J!Lli~.!I.t~l ~U9h a leader in laboratory brukthrou9,hs-, has
tI II~ d ~" con"ert these br••kthroughs'Jlnto practical .... 11l:<-,

commer~i.l applications. This title will help in aSluring thatu.5~~
leadership in science translate! i~~ leadership in commerce. l~,

•
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